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PREFACE 


This commentary on the United Provinces Tenancy Act was 
written by the late Dr. M. L. Agarwala, whose works on the 
Rent and Revenue Law of these Provinces have always been 
looked upon as most authoritative. He prepared the manuscript 
while the Act was before the Legislature, but before he could 
give it the 6nal shape in the light of the Act as eventually 
passed his sad demise intervened and stopped his hand. There* 
after the publishers to whom the manuscript had already been 
delivered entrusted to me the work of editing the book and 
re-shaping it in accordance with the form of the Act in which it 
ultimately emerged. It also became my duty to revise the 
manuscript thoroughly in the light of later judicial pronounce- 
ments and to incorporate the recent amendments. At the same 
time I have taken special pains to see that the references to 
judicial decisions are given correctly and in a systematic form. 
I have also endeavoured to make the book complete by adding 
a number of appendices which will prove helpful in elucidating 
or supplementing the provisions of the Act. 

The Provincial Government and the Board of Revenue 
have, in virtue of the power conferred on them, framed 
rules to give effect to the various sections of the Act. These 
have been reproduced in Appendices A and B respectively or, 
where given in the body of the book itself along with the 
commentary of the sections concerned, have been referred to in 
those appendices. The Board of Revenue also issues rules and 
instructions for the guidance of courts and regulating their 
procedure embodied in the Revenue Court Manual. Some of 
these concerning important matters relating to the Act have 
been reproduced in appendix C. 

In the matter of court-fees the Act in several places simply 
refers to the provisions of the Court-Fees Act. Therefore 
certain relevant provisions of that Act have also been given in 
Appendix E (1). 
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The Tenancy Act has excluded from its operation certain areas 
of the Eumaun Division to which the Kumaun Tenancy Rules of 
1918, are applicable. We have, therefore, given those rules also 
in Appendix F. 

It may be noted that there are certain rights and liabilities 
attaching to land which depend on custom and not on the Tenancy 
Act, for instance, the right of tenants to have a residence. Such 
rights and liabilities have been dealt with in Appendix G. 

For the sake of convenience to the lawyer who may have to 
refer to the earlier Acts a comprehensive comparative table giving 
corresponding sections of the United Provinces Tenancy Act, 
the Agra Tenancy Act of 1926 and the Oudh Rent Act of 1886 
has been given in the very beginning. 

As regards the commentary itself it is needless to say that 
all efforts have been made to make the provisions of law contained 
in the Act as lucid and clear as possible. Care has also been taken 
to review the earlier law and give a comparative study wherever 
necessary or useful. At places history of the law has also been 
given and almost everywhere the corresponding provisions, if 
any, of the repealed Acts, both of Agra and Oudh, have been 
indicated. 

The case law has been brought upto date and in citing judicial 
decisions we liave not confined ourselves to the tribunals of these 
provinces alone, but have, on certain points about which the 
provisions of law are similar in other provinces, made reference 
to decisions of their tribunals as well. And where possible Privy 
Council or English decisions have also been cited. 

But however clear the commentator may like to be, he some- 
times comes across certain problems which present special 
difficulties, for instance, of ambiguities, conflict of decisions, 
absence of express pronouncements or even anomalies and absur- 
dities. In the course of the commentary when such situations 
have arisen we have not avoided or shirked them but have dealt 
with them, clearly showing the position as it stands and giv- 
ing our own humble opinion. 

After all a commentary on any subject of law must speak for 
itself. If it is of any assistance to the Bench in its arduous task of 
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administering justice and if it affords any guidance to the Bar 
whose primary responsibility is to help the courts in directing 
dispensation of justice in accordance with the provisions of law 
enunciated by the legislature or pronounced by the higher 
judicial tribunals, the commentator is amply paid for his labour. 
But this is not all tliat the aim of his efforts embraces. 
He also owes a duty to the public. He is expected to place in 
their hands a work which will enable them to understand their 
rights and liabilities under a particular branch of law, to 
form correct opinions about legal positions and to live the life of 
law-abiding citizens. 

Ours is mainly an agricultural country and the law relating 
to agricultural land must, of necessity, be a most important 
branch of law affecting the life of its people. That is why the 
law of tenancy assumes so much importance and engages the 
attention of the legislature so often and so intensely. 

In the United Provinces of Agra and Oudh there used to 
be two principal systems of tenancy latr, one for the Agra 
Province and the other for Oudh, leaving aside the system of law 
prevailing in Kuraaun. Now, however, these two systems have 
been combined into one and the United Provinces Tenancy 
Act has taken the place of the Agra Tenancy Act and the Oudh 
Bent Act. 

A commentary on the United Provinces Tenancy Act which 
justifies its name does not, therefore, stand in need of an 
apology. And if it proves to be of any use to the judge, 
the lawyer, the litigant or other members of the public, the 
commentator is very well rewarded. 

In the end I must thank all my friends who have generously 
helped me in the preparation of the book, particularly Mr. Beni 
Prasad Agarwala, Advocate, who ungrudgingly supplied me 
whatever books I required and Mr. Kedar Nath Gupta, Advocate, 
whose library was as much at my disposal as my own. 

Civil Lines, Allahabad. Rama Shankar Prasad. 

jiSrd November, 1941. 
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THE UNITED PROVINCES TENANCY ACT, 1939. 

Act No. XVn of 1939, 

( As amended upto-date) 

\Pamd hy the United Provinces Legislative Assembly, on 24th April, 
1939, and by the United Provinces Legislative Council, on 16th 
September, 1039, loith certain amendments which were agreed to by 
the United Provinces Legislative Assembly, on 4th October, 1939, arid 
received the assent of the Governor, on 6th December, 1939, under 
section 7o of the Government of India Act, 193o.'\ 

Whereas it is expedient to consolidate and amend the law 
relating to agricultural tenancies and other matters connected 
therewith in Agra and Oudh ; It i-^ hereby enacted as follows ; 

Preamble.— This unifies (ho law of ienancy in the two provinces, 
and as sub-section (2) of section 1 shows repeals the Agra Tenancy Act, 
1926, and iho Oudh llent Act, 188(5. 

The preamhle indicates in general terms the object and intention 
of the Legislature in jia.'sing an Act. It may be referred to in cases of 
ambiguity *■ But the preamble is merely a key to the construction 
of a statute and it cannot control its substantive provisions, which 
may be found to extend beyond the limits of the preamble."* 

Consolidate and amend. — According to the accepted rules o£ 
interpretation, these words confine the law of tenancy to that laid down 
in the Act, >o far as the sections of the Act go. 

Besides this, the essence of a Code is to he exb.iustive ns to the 
matters it deals with * 


CHAPTER I. 

Preliminary. 

Short title, extent (7) This Act may be called the United 

rod commencement. Provinces Tenancy Act, 1939. 

(2) It extends to the whole of the United Provinces except 
the areas specified in the First Schedule, the -Jaunsar-Bawar 
Pargana of the Dohra Uun district and the portion of the 
Mirzapnr district south of tlie Kairaur range : 

Provided that the Provincial Government may, by noti- 
fication in the official Gazette, extend the whole or any part 
of this Act to the whole or any portion of the area specified 

1 Gtrjannndan v. Ilanunum Das, 49 All. 25 (F- B.)=1927 All. 1=1926 A. L. 
J B. 921. 

* Euhum Chand v. Kamalu Nand, 23 Cal. 927 ; Gomti v. Gudri, 25 All 141. 
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ia the First Schedule subject to such modification, if any, as it 
thinks fit : 

Provided further that when this Act or any portion of 
it is extended to tlie whole or any portion of the area speciiied 
in the First Schedule with or without modification so much 
of any Act or Regulation in force therein as is inconsistent 
^Yith this Act or the portion so extended or with any modi- 
fication made therein, shall be deemed to have been repealed 
thereby : 

Provided further that no provision of this Act whicli is 
inconsistent with the provisions of the pargana of Kaswar Raja 
Act, 1915, shall apply to the pargana of Kaswar Raja in the 
district of Benares. 

(,3) It shall come into force on such date as the Proviuci.il 
Government may, by notification in the official Gazette, appoint 
in this behalf. 

1. Since the Act extends to lands in the whole of the United 
Provinces, except those mentioned in the First Scliedule, and those 
specified in suh-section (2) of this seoiion, lands in Cantonments* are 
within the Act, unless some express provision oxclud(‘s thoin,as,seu- 
tion 30(3)(6) does. No hereditary rights will arise in such land. Undc*r 
section 17 of the Agra Act of 192G, occupancy rights could ho conferred 
by a landholder in respect of such hind. The la-sr paiagraph of ■«ou- 
tion 5 of the Oudh Act preserved the effect of an tigrcenumt made 
between a landlord and tenant, and under such agreement an ordinary 
right of occupancy, as distinct from the right of occupancy contemplated 
by section 5 of that Act, could be conferred on a tenant* and if it 
referred to land in Cantonment, such right could be conferred in such 
land. 

The Agra Tenancy Act, i'.XJl, did not apply to lands in Cantonments 
and hence occupancy rights could not bo acquired therein by prescription.’ 
A person in occupation of such land on 7tli ISepteinber, 1926, did not, 
by force of section 19 of the Act, or fSchedule 1) of the Oudh Act, 
become a statutory tenant, and if he he in occupation on I lie date on 
which the present Act comes into force, he is excluded from being 
a hereditary tenant by section l}0(3)(//). He will, therefore, he a more 
non-occupancy tenant. 

1 Jaffrup Singh V. £tar yarain, XI U D. 25=>10 L. B. Rev. 326; Canloament 
Board V. Kishan Lai, 57 All. 1 (F. B.)— 1934 A. L J. 409=1934 A. I. B. All. 
609=1491. vJ. 636=18 R U 275=XV ll. D. U U 105=15 L. R Bev. 326 

Kalmgs to the cuutrary such .-is Sicretary of Stale v. Mulla, V U. D. U. C. 
10=1922 B. C. 420=66 I. C. 582 ure not considered good law. 

2 Jang Bahadur v. Rae Raja, 7 0 0. 265 

3 Jugtup Singh v. Bar Narain, XI U. D. 25, following Rup Narain v Jag- 
rup Stngh, 8 L. B. Rev. 194—1927 R C. 210. 
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ExtenI,, Kaswar ilaja Act 

2. Land of anoUjor province added to the United Provinces, e. g., by 
flnvial action or triinsEer by Government Order becomes subject to the 
Act from the mom out of addition, ^ and its occupant, if he had no higher 
status in the original provinces, will become a hereditary tenant. 

Whether ho will retain his higher status, if any ? 

3. Lands of those provinces detached from them become free from 
the operation of the Act.® 

4. Except the areas, etc — Sub-section (2) may be conveniently 
divided into two parts, viz., (a) areas specified in the First Schedule 
as areas to wliicli the Act does not apply, in the first instance, and 
(6) Jaunsar B iwar P.irgana and portion of the Mirzapur District, South 
of the Kaimur range. An Act of the Provincial Legislature does 
not extend to any. The two areas mentioned in (h) above are partially 
excluded areas within section 1)2 of the Government of India Act, 
1935, unless the Governor liy public notification otherwise directs. The 
Provincial Government may, however, with or without modification, 
extend the whole or any part of the Act to the areas in (a), i. e , the 
areas specified in Schedule 1 as areas to which the Act does not 
apply. The earli(‘r Tanancy Acts did not apply to Jaunsar Bawar. 
The following gives a short history as to the areas in the Mirzapur 
District. 

The Act (Xo. XVIII) of 1873 excepted the tappas of Aghori Khas 
and South Kon in the pargana of Aghori, the tappa of British Singrauli 
in the pargana of Singrauli, and (ho tappis of Phulwa, Dudhi and 
Barha in the pargana of Bichipar from its opeiatiou. The Act of 1881 
did not save iho'C tappas from its operation. 

Notification No. 2i)50-A of 14tli November, 1874, hid extended 
the whole of the Act XVIII of 1873, to the Mirzapur district lying 
south of the Kiimur range, except the Dudhi Khrm estate. This 
notification continued in force under the Act of 1881 and was 
rescinded on IGth July, 1904, by notification No. 122(1 — 11731, which 
extended the Act of 1901, to the portion lying south of that range, 
except the tappas of Dudhi, Phulwa, Barha and Gurda of the Dudhi 
pargana. 

5. Extension of the Act. — The Provincial Government cannot 
now extend the Act to Jaunsar Bawar and the portion of the Mirzapur 
district lying south of the Kaimur range. 

6. Pargana of Kaswar Raja Act, ipiS- — Section 4 defines a 
record of rights as one prepared under section 10(1) of the Pargana of 
Kaswar Raja Act, 1911. 

According t,o a prevalent custom, sir is capable of ^ being ex- 
changed between (he owners of two different mahals without 
of sir rights. In any case, a tenant of sir land has no ground for 

1 Beni Prasad Kuart v. Baran Rai, B. 11. 6 of 1904. 

® Beni Prasad Ku iri v. Balvjan Bibi, 23 All. ?83' 
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complaint when he is recorded a shikmi from the date of tlu 
tenancy.* 

An under-proprietor is defined in snb-section (3) of section 4. 

A fixed-rate tenant and a pre-settlement occupancy tenant are tenants 
who have been recorded as fixed-rate tenant or as occupancy tenant (as 
the case may be^ in the record of rights, or have been held by i 
decision in judicial proceedings instituted before, or within tliro(‘ inontli! 
afier, the commencement of the Act, to have had, previous to the IGil 
of Xovember, 1011, such rights as would have entitled them, excep: 
for error or omission, to be so recorded ; and include the successor it 
interest of such tenant. 

An ex-proprietary tenant is defined in somewhai the '■aiiie t\a' 
in section 10 of the Agra Tenancy Act, 1001 and section lili of this 
Act. 

A fixed-rate tenant is .subject to all the provisions, so far as 
they are consistent with the Act of 101.5, of the Agra Tenancy Act, 
1901, applicable to such tenant. Section 0 of Ad II of 1001 ijne-eiit 
section 24) was held to be a rule of evidence and not to embody a 

provision to which a fi.xed-rato tenant could be said to bo sulijcct 
within the meaning of section tJ of the Kaswar Ka ja Act .* A pre- 
settlement occupancy tenant has the same rights and habiliiic' as a 
fixed-rate tenant except that his rent may bo enhanced or abated 
as provided in the Agra Tenancy Act, 1001, for occupancy tenants. 
Both tenants are free from section .37, clauses (a), (/>) and le), of 
the Act of 1901. Their rights may bo sold in execution of a decree 
for arrears of rent and such sale shall be fiee fiom all inciunbriiuee-. 
If the landholder is the purchaser at such sale, he may luu c the i>ale 
cancelled by' certifying payment or adjustment of the decree within 
three months of the sale. On such ceriilicale being tiled, the tenant 

if ejected, is restored to possession and remain-, as if ho had ne^e^ 

been ejected ; and any tenant put in by the landholder after the 

sale becomes his sub-tenant with an option of giving up the land 
at once. 

A grove-holder becomes a pre-settlement oocupancy tenant on the 
grove being cut-down and the land being brought under cultivation. The 
rent of such tenant is, on a dispute arising, to be fixed by an Assistant 
Collector of the first class. 

The Chapter of the Tenancy Act, 1901, relating to rent-free grants 
did not apply to rent-free grants recorded in the record of rights, except 
where the land was so recorded as held rent-free for service or in lieu 
of wages. 

1 Jarert Singh v. Punch Koshi Singh, XII U. D. 3^ 

^ Adit Narain Singh v. Mahabir Prasad, VIII U. L) H. G 140 = 1 927 K. C 
131=1927 All. 581 ; (Letters Patent Appeal) 1930 A. 1. K. All. 398=14 K. D. 
365 [the definition in section 8 (now 12) waa Le!d to be opplioalile.] 
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In the Bhadohi pargana of the family domains of the Maharaja 
of Benares, occupancy rights can be acquired by 20 years’ occupa- 
tion of land other than the Maharaja’s sir held without a written 
lease i 

7.^ Commencement of the Act.— The first of January, 1940, has 
been fixed by the Provincial Govei nment, as the date of the commence- 
ment of thib Act 

2 . (J) Tlie Agra Tenancy Act, 1926, is hereby repealed 

P , except in re.'pect of the areas to which this 

■ Act does not apply. 

( 2 ) The Oudh Kent Act, 1886, is hereby repealed. 

1. Repeal.— Thu Agia Tenancy Act, 1926, is not repealed by thiss 
Act in respect of tho aieas to which this Act does not apply. The Act 
does not ai)ply to the areas specified iii Schedule I, ami to the partially 
excluded areai of Jauu.-ar Bawar and the portion of tho Mirzapur district 
south of tho Kaiinur range. Tho Act of 1926, did not extend to the 
Jauusar Bawar area. How far the portion of the Mir/apur district was 
affected is disclosed Ity note 4 at mge 3. 

Tho Oudh Rent Act is repealed altogether. 

2. The coiisoquencGS of repeal are mentioned in section 6, United 
Provinces Gcneiul Clauses Act as follows Unless a different intention 
appears, I ho repealing Act shall not {a) revive anything not in force or 
existing at iho time when tho repeal takes effect ; or (Z>) affect the 
previous opetation of the repealed onaotmeiit or anything duly done or 
suffered iheieunder; or (c) affect any right, privilege, oliligarion or 
liability acquired or •.teemed or incurred under the repe.iled Act ; or (d) 
affect any pon.iliy, foifeituie or punishment incurred in respect of any 
offence cominittod again»i the repealed Act ; or {e) affeet any remedy, 
or any inve-iigatioii in any legal proceedings commenced before tho 
repealing Act .-hall have come into operation in respeci of .such right, 
privilege, olilig.ilioti, Iftbihty, penalty, forfotture or punishment as 
aforesaid ; and any such remedy may be enforced and any such investi- 
gation or legal proceeding may be continued and concluded and any such 
penalty, forfeiture or puiiishinont imposed as if the tepealing Act had 
not been passed. 

Revive implies tho existence of something before the commence- 
ment of tho repealed Act which was made defunct by that Act ; 
and does not connote anything entirely new or an 3 'thing which 
was not affected or destroyed by the repealed Act. For instance, 
rights in respect of groves and grovelands were not affected or des- 
troyed by tho Act of 1901, and except for the chapter on groves and 
grovelands in the Act of 1926, or this Act, would not have been 

t Ram l-ershad v. Maharaja of Benares, I L. K. 146 , The Maharaja o/ 

fienuna v. Ram Das, 1 L. R. 162- 
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afTectod by it. A remedy or right denied by the repealed Act or 
whii'h liccame time-barred while that Act was in force, at the com- 
moncpinont of this Act, cannot be revived alihough the bar of time 
would not have arisen under the new Act. For instance, the period 
of hmiiation for a suit for ejectment on the ground of illegal transfer 
or 'ubleiting was one year under the Act of 1901 ; under the Act of 
192t) U' well as under the new Act no period of limitation is prescribed 
for such a suit. Hence if the period of one year had expired on 
or before 6th Septemberj 1026, the illegal transfer stood but if oven 
one duY out of the year was left on that date, the tranf>£cr could be 
challenged. 

Whole a right of suit accrued while Act 11 of 1901 was in force and 

had not 1 ecoino timo-barred fheiounler, a suit could bo brougbl within 

the limiiiition, if any, provided by the Act of 1026, and, if tliere wtis no 

limitation, at anv time.* 

> */ 

The proposition on which this rule is based that a rule of limitation 
is a rule of procedure is fine so far as suits in the same class of courts are 
concerned, in this ca'C. in the revenue courts. Where, however, at the 
time of the accrual of the cause of action iho suit lay in a civil court 
and the law of Hmiiation as proscribed in the Limitation Act was appli- 
cable, that law will continue to apply. 

The Act cannot liy implication curtail a period of litni it ion appli- 
cable to a .suit or proceeding based on a cause of action which accrued 
before the commencement of this Act, For instance section 70 of Act 
1 [ of 1901 did not apply to a rent-free grantee, and the latter could 
-ue the zamindar within 12 y'ears to recover possession of which he 
had been deprived liy the zainindar Section 90 of tiio Act of 1926, 
applied o rent-fre-^ grantees and a suit by the latter to recover posse.s- 
sion could be brought within, 6 months, under the Act of 1026, and 
may be brought now within three years. Hence if his di-possession 
took place before 7th Septemlier, 1926, the gianteo may sue for lecoiery 
of po'sersion within 12 years^. See also the cases cited below under 
the heading Forum. 

ISlow section 188 applieo to rent-free grantees. 

The Patna court has held that where an Amending Act shor'ens 
the peiiod of limitation fixed by the original Act, the starting period 
remaining the same in both, but is brought into for’co on a 
future date, all suits affected by the change must be brought 


• Anonil Saruj) v. Harhatu, IX U. U 55’=^9 L. B. Kev. 15’2 
^ Sul-Mau Lai V Duj Bast Lai, X U. D. 99; Jagon Nath v 'rota, 11 b. 
B. Rlv 4~XI U. D 30 ; Pnnna Lai v. Uabibul Rahman, 11 L 11 llev 348 

— XIl tj D l.’)2 ; Krtihnn Chandra v. Kanj Urban Lril, 11 L. B liev. 3.B9 

U D 148 ; Anund Sarnjj v. Har Bung, IX U. D 5fi='9 L B Ecv. 152. 

See dlnu Gokul Prugad v. Waltdad Khan, X I . U. 119. 

® Jag Ram v. Pern Singh, 10 L. B. Rev. 250 
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before the date when the Amending Act is brought into operation^ 
sed quere. 

The matter will be of importance in Ondh. By the Oudh Act, 
limitation was proscribed by sections 129 to 134 and section 145. 
Section 129 fixed one year as (he limitation for all suits under the 
Act, except those for which different periods of limitation were pre- 
scribed. Tho starting point was the accrual of the cause of action. 
Now, tho expression •“ cause of action ” does not occur in the penulti- 
mate columns of Schedule IV. Specific acts or events are mentioned as 
starting points Under section 130, a suit for a patta or counterpart 
could bo biought at any time daring the tenancy. Now tho corres- 
ponding section 4 j has no period of limitation, and a suit must 
bo brought, if at all, during the period of the tenancy. Hence there is 
no real change under section 13U-A. A suit to set aside a notice 
of relinquishment could bo brought within 30 days of tho receipt or 
service ol tho notice to iclinqitish Now tho period is 15 days from tho 
same starting point. 

Section 131 proscribed throe months for a suit to recover possession 
of a holding which had been treated by the landlord as abandoned, 
from the date when the landlord onteied upon the holding. Now 
tho suit will fall under section Itsd with the liiniiation of three years 
from tho date of wrongful dispossession (Under the Agra Act of 1923 
the period was six months from the same starting point). Hence 
though tho starling point is practically the same, the period of limi- 
tation lias been altered from three (or, in Agra, six) months to three 
years. 

Under section 132, a suit for recovery of an arrear of (a) revenue 
or (5) rout or (t'.( tho money equivalent of rent, where the rent was 
payable in kind, or {d) of a share of profits, (except wdieii tho person 
from whom such revenue or rent was due deposited it under the 
provisions of sections 14, 15) could be brought within three years 
from the last day of the mouth of doth of the B'asli year in which 
the arrear fell due. Now sections 224, 225, 22G and 228 provide 
for suits for recovery of arrears of revenue. The limitation is three 
years in each case, but the starting points are different, bee bchedule 
IV, Group A, lor the recovery of ariears of rent. Sections 142 and 
146 give tho leincdy for suits (o bo brought within three years from 
the date when tho arrears become due, and sections 160 and 169 give 
the remedy by apjjlication to be filed within the periods mentioned there. 
Sections 230 and 231 prescribe suits for recovery of shares of profits 
to bo brought within throe years from the date when the shares of 
profits become duo. Tho limitation for all these suits and applications 
under tho Agra Act of 1926 was throe years from the dates or events 
mentioned above. 

Hence, as now except in a case under section 132, wo had three 
years for the recovery of such arrears, but the starting points of 

> Reyatat v. Gopi Nath, 20 P. L. T. 38*=1939 A. I. R. Pet. 122—18 Pat. 1. 
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limit 1 ' ion were different from what they are now. Under section liDi-A 
a ^uiI for ejectment of a tenant on the ground that a decree for arrcius of 
unit against the tenant had remained unsalifiied for 15 days or upwards 
could 1)0 instituted at any time so long as the plaintiff was eniitlod to 
apply foi the execution of the decree for arrears on the i)asis of which 
the .suit had hoen hrought. Xow sections lliT and IG'J supply the 
ronicdy in >uch a ciso hy way of an application to he tiled within throe 
vcal^ frotn the date of the decree or the final decree in the case, (i. e, 
for an oars). (In Agra, the same rule existed under the .Act of 1!)2G). 
Ill'll lioih the ponod of limitation and the starting points and the 
II nicdy are altered . 

A 'Uir to sol aside an award in respect of a deci.sioii, estimate, 
appraisement or prooccdtiig under section 152 of the Ondli Act, had 
to lo I), ought within tliico months of tho accrual of tlie causo of action. 
Undci the Agra Act, 11)21). >cction 1 ) 58 , like .section dl of the Uudh 
Act, piovidcd for an apjilicatioa for the doputition of an otticcr to make 
division, estimafo or ajipr.iiscment of produce or crops, ilicic hcitig nc 
limiMtion for it. and section 1)19, like section )?2 of the Oudli A''t jiro- 
vidod for the appoiirmcnt of such an officer and for proct'cdings taken 
hy or I cfore him and for his toward. Xow sections 142 and 14.5 in 
effect reproduce sections l.'iS and IHU of the Agra .\i’t. and it(*in Xo 4 
of Gioup (J proa ide? for an application to have an offici'i ih'puted, 
There i' no express provision of a suit to s«t aside the offi'-er’s aw ml or 
proceeding. 

Xow, one is in a position to see where tho limitation of one year from 
M date of the accrual of the causo of action proscrihed hy section 129 
..ho Oudh Act applied. It applied to all tho suits not menlionod above 
ter section 130, etc. For instance, it applied to claims for arrears of 
" 'hardari dues,* or for recovery of posse.ssion under section lOSt 10), 
.’ sectiora 188.* 

Sections 129 to 134 of the Oudh Act, applied only to suits and 
UA to applications. Hence section 129 did not ajtply to an appli- 
I IJion to eject under section 61 of the Oudh Act.* Those s^otions 
applied to suits under the Oudh Kent Act, and not to suits under 
other Acts, e. ij.. Order 21, Rules 100 to 103 of the Civil Procedure 
Code.'* 

An important question may arise as to the starting points of limi- 
tation in cases whore the cause of action or right to suo accrued 
hefoie tile commencement of the Act. Will it he the stalling point 
mentioned in the repealed Act, or the starting point mentioned in 


1 Uam Sat up V Uma Nath liakah Singh, XVII U. D. 11. 0 117 

2 Slieo Shankar Lai v Shea Prasad, II U. D 217 ; Sarjoo Prasad v Sahk, 
IV U. D 400 , Chhfi nr /00 V Abdul Ghani, ^ K H of 1901 ; Nageshar v Ram 
Tahal, I U L) 2.38 , Pitam Singh v. Dabi Prasad, I U D. 1.35 

* Ilalaa Lai v. Nand Ham, XI U. D. 144. 

4 Thakur Baksh Singh v. Abhaidat Singh, 1935 Oadfa 462-°'lfVl U D. 433. 
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the repealing Act ? Where the starting point mentioned in this Act will 
actually and in effect shorten the time within which a suit could be 
brought under the repealed Act, and such shortened time will have 
expired before the date on which this Act comes into force, there is not 
the least doubt that the repealed Act will govern the suit. Suppose, 
however, that such time expires on the day or the day after this Act 
commences. Either the repealed Act will apply, or section 25.3 may be 
called in aid. See the matter further discussed infra under the heading 
forum. 

In considering the point of limitation one must not lose sight of the 
Government of India Act, IDiiS. The law of limitation is a subject as 
to which both the Federal and the Provincial legislatures may engage 
themselves But tiio validity of any provision made in or by a 
Provincial Act will bo tested by section 107 of that Act. That section 
renders invalid provision of a Provincial law which is repugnant to any 
existing Indian Law, (i. e., any law, pas<ed before the first of April, 1[)37, 
by any competent legislature in British India), unless the Provincial Bill 
passed by the Provincial legislature was reserved by the Governor thereof 
for the consideration of the Governor-General or by the latter also for the 
signification of His Majesty’s pleasure and has received the assent of the 
higher authority ; and if this assent has been obtained, no Bill or amend- 
ment for making any provision repugnant to such provincial law can be 
introduced in either Chamber of the Federal legislatoi-e without the 
previous sanction of the Governor-General. 

3. Any right, etc.— The three words right, privilege and remedy, do 
not cover the same sot of ideas. The word right is obviously used in the 
sense of a primary right of the language of jurisprudence. A remedy i.s 
the secondary right given or recognised by law to a person having a 
primary right to get rodr 0 ^s for or to prevent its infringement For 
instance, the right of a tenant to hold or occupy his tenancy land 
during the term of his tenancy is a primary right. When a landholder 
disturbs or threatens to disturb this right of the tenant, the latter's 
secondary right to got redress by a suit under section 183 or 59 comes 
into play. A remedy is therefore a right of suit or other legal proceeding 
to obtain adequate relief for the infringement or threatened infringement 
of a primary right. 

A privilege is a right, immunity, benefit or advantage enjoyed by a 
person beyond the common advantages of other individuals ; the enjoyment 
of some desirable right, or an exemption from some evil or burden. In 
Oudh, there were privileged tenants. In the Province of Agra, section 49 
of the Act of 1926, created a privilege in favour of certain classes of 
tenants in the matter of rent. Now that section is no more in the Act. 
This, however, will not derogate from any privilege already in existence 
at the date of the commencement of this Act. 

A secondary right may be split up into three parts, viz., (a) the right 
to bring a suit or take other legal proceedings, (5) the relief (the two 
constituting the remedy of an aggrieved person), and (c) the procedure 

T A 9 
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and other parts of adjective law pertinent to the matter. What eliUKPs 
(r) and (e) of section (i of tho General (Clauses Actproloctarclliosuli- 
stantive or primary rights, and (a) and (b) of flie secondary 
but not (c\ {. e , procciiuro and other parts of adjective law. Sqb note 
5 infra. 

A question whether a proceeding in a revenue court should be started 
by application or by a suit on a cause of action accruing before the 
commencement of the Act, is clearly one of procedure. AVhoio land 
ceased to be grove before 7th September, (date of coming into 

operation of the Act of 1026) the provisions of section 197 fa) of that 
Act applied to a proceeding started after that date to ejoct tho holder, 
that is, by a notice under section 86 and not by a suit under section 44 
of that Act as tho occupier became a non-occupancy tenant when the land 
ceased to be groveland.* 

Legal proceeding for enhancement of rent under section 48 'a) of tho 
Act of 1901 was commenced in 192.3, and the status of the tenant was 
determined in 1930. It was held to bo governed l)y tho Act of 1901 and 
not by the Act of 1926, and an enhancement at prevailing rates should 
be made.* 

The present Act does not mention some suit.s and applications that 
were mentioned in the Oudh Rent Act. £" /■/.. 

(1) suits under section 133 and section lOStn) of the l tudh Art 

for recovery of money in the hands of tin agent, or tor 
tho settlement of account and dtdivery of jiapers liy the 
agent. This class of suits will now be governed by the 
ordinary civil law : 

(2) suits for ejectment mentioned in .section 108(4) of tho Oudh 

Act except those mentioned in .sections 171. 172, and 179 
of the present Act. In any event some of tho suliject- 
mattor of such suits are dealt with by ajiplieatious e. 
under sections 163, 169 and 17.3 of tho proseni Act ; 

(3) suit to set aside an award in respect of a decision, estimate. 

appraisement, or proceeding under section 32 of tho Oudh 
Act. Now an application lies under section 1 13 of tho 
present Act. See ante at page 8 ; 

(4) suit for contesting a notice of enhancement under section 43 

of the Oudh Act ; 

(5) suit to contest a notice of ejectment under section 54 of the 

Oudh Act. Now, when a non-occupancy tenant appears 
to .show cause on a notice of ejectment, tho matter is sent 
to tho proper officer for trial and decision ; 


1 Damru v. Sheo Narain, B. R. I of 1931-=XII U. D. B. R. 5. See also .fhabha 
Lai V. Chandi, 2 A. L J. 644; Muhammad Ibrahim v. Bhar/wan, B. R. 3 of 1903. 

2 Safdar Huiain v. Syed Na»im, 12 L. R. Rev. 35l=XIII U. D. 86. 
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(6) suit by cosharors against lambardars, or by proprietors or 
lessees against muajiilars or assignees of revenue, for 
compensation on account of exaction in excess of reve- 
nue or rent, or on account of the withholding of a 
receipt for payinent of revenue or rent, mentioned in 
section 108vl7j of the Oudh Act. 

Forum. — Whether a question of forum is one of substantive law 
or of procedure has been the suVjject of some decisions. In Ram 
Karan Sin^h v. Ram Das Singli^ where one of the questions was 
whether a cause of action for a declaratory suit between co-tenants 
having arisen before 7ih tiept ember 1926, when the proper forum for 
a suit on that cau'C of aclion was a civil court, the revenue court 
had jurisdiction to entertain the suit filed after 7th September, 1926, 
because Act III of 1926, placed such a suit within the exclusive 
cognizance of such court. Sulainian. A. C. J., held that questions of 
forum and of liinilaiion wore questions of procedure or adjective law, 
and therefore Act HI of 1926 applied. Three judges held that sec- 
tion 99 of that Act was not rctro>.pcctue and did not lay down any 
rule of procedure, and the fifth judge though dubitant agreed with this 
view. The majority therefore held that a civil suit could be brought 
under Act II of 19U1. 

The view of tlie majo'dty had also been taken in Abdul Hakim 
V. Mokarram Ah^ (dispo»ession from a grove before 7th September 
1926), Jas Ram v. Pern Singld (di.spossossion of a rent-free grantee 
before 7th September, 1926). In Bunni Pandey v. Brahndeof (suit 
between co-tenants for declaration of right and possession of a share 
in a holding), Sulaiman. A. 0. J. and Smith, J., held that the new 
Act applied to the suit la-ought after 7th September, 1926, although 
the cause of action had arisen befoie. This case was before the Full 
Bench case reported ill 1 9.51 A. L. J. 101b. The same remarks apply 
to Hazari Tiwari v. Maktula.^ 

The Full Bench deci-ion holds the field and its practical effect 
is that the right to prosecute a suit or enforce a right in the forum 
prescribed by the repealed eiiaclinent, is not one of adjective law, 
i. e., it is a right or privilege or remedy, within the meaning of 
section 6, Greneral Ulauaos Act. It must be remembered that by 
changing the forum a repealing Act may practically destroy a remedy 
or right existing under the repealed Act, e. g., by so shortening the 
period of limitation that a suit on a pre-existing cause of action would, 
if brought in the new forum after the passing of the new Act, be 
time-barred. Two classes of cases must be noticed under this head. 


1 1931 A. L. J., 1018=«1931 A. I. B. Alt. 636. 

* 1929 A. L. J. 1157=-1930 A. I. R. All. 158. 

» 10 L. R. Rev. 250. 

* 1931 A. L, J 852=XII U. D. 11. U. 182. 

* 1981 A. L. J. 844=-l9S2 A. I. B. AH. 30=143 I. 0. 460. 
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viz., (1) where the shorter period o£ limitation provided by the repeal. 
ing Act had already expired on the date o£ its coming into opera, 
tion, and (2) where it had not done so, and a suit could no brought 
within the now period o£ limitation oven after the coming into opera- 
tion of the repealing Act. Jn case (1), the right or remedy itself 
would bo destroyed and the Act would become rotrospociive. Hence 
in such cases, the Pull Bench view seems to be just, and equitable 
and therefore correct. In such cases, the question is not, so much 
of forum as of right. In case (2), the repealing Act does not affect 
any right or remedy ; and specially in the case of the Tenancy Act, 
1926, for though passed early in July, it was not declared to be 
law until 7th September 1926, and all persons concerned had ample 
opportunity to file their suits or other proceedings in the old forum 
before 7th September, 1926, or in the new forum within the new 
period of limitation, Jn such a case, the question is really one of 
forum and the two Bench decisions of the Albihaliad High Court 
reported at pages bll and 852 of the Allahabad Law Journal for 
1931 lay down the correct law. A provision incorporating or similar 
to section 30, Limitation Act, might haA'o been useful, but section 29 
of the same Act shows that section 30 is not applicable to local Acts ; 
and section 30 itself now stands repealed. See the case of Reyasai 
V, Gopi Natli'- cited ante at page 7 

The Act produces in Uudh two kinds of changes as regards forum. 
One is that certain suits and proceedings that were triable by A"'>i!)t- 
ant Collectors of the second chiss are now made cognizable and 
triable by Assistant Collectors of the first cla.ss, and the other that certain 
suits not exclusively triable by revonuo courts are now triable by them, 
and certain suits triable by revenue courts are now made triable by 
civil courts. 2^ow, section 262 invests second class Assistant Collectors 
with powers to dispose of (a) the six classes of suits mentioned in 
items, 1 to 6 of Group A of the Fourth Schedule, where the value 
of the suit does not exceed rupees 200, and (5) applications in 
Group C. 

Sections 258, 259, 260 and 262 empower an Assistant Collector 
of the first class to dispose of all suits and applications in Group'^ A, 
B and C, and Assistant Collector in charge of a subdivision to 
dispose of all applications in Group D, and a Collector to exercise 
all the powers which may lie exercised under the Act by tin Assistant 
Collector in charge of a subdivision, and, where there is no Assist- 
ant Collector in charge of a subdivision, to receive and entertain 
all suits in Group A under serial numbers 7 to 16 and all other 
suits in Group A of which the value exceeds Rs. 200, and all suits 
included in Group B, and all applications in Group 1), which are 
ordinarily to bo filed in the court of the Assistant Collector in charge 
of the subdivision. 

Section 113 of the Oudh Act confined the jurisdiction of Assistant 
Collectors of the second class to try and determine all .‘.uits, of which 


1 18 Pat 1. 
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the value did not exceed Rs. 100, mentioned in section 108(1) (for 
deliveiy o£ a kabuHat), section 108(2) (for arrears of rent), section 
108(7j (for delivery of a patla), section 108 (9)(6) (for compensation 
on account of the withholding of a receipt for a payment of rent), 
section 108,12) (for abatement of rent), section 108(15), (16), (17) 
and (18) for share of profits or for settlement of account, for revenue 
paid by a lambardar or pattidar for other cosharers, or village 
expenses and other dues for which cosharers were responsible, or 
against a joint lambardar for compensation for revenue or rent paid 
on his account by the plaintiff lambardar, for compensation on account 
of exaction of revenue or rent or on account of the withholding 
of a receipt for a payment of revenue or rent, the suit being by 
a cosharer against a lambardar, or by projjrietors or lessees against 
m uafidars or assignees of revenue, and for arrears of revenue by 
muafidars or assignees of revenue. Section 114 empowered an Assistant 
Collector of the first cla->s to try and determine suits of every 
description, and section 115 invested a Collector with all the powers of 
an Assistant Collector of the first class and of a Collector conferred by 
the Act. 

It will thus bo seen that the Oudh Act did not empower the 
Collector or an Assistant Collector of either class to try, determine and 
dispose of applications under the Act, or invest an Assistant Collector 
in charge of a subdivision with any special power beyond what he had 
as an Assistant Collector. An Assistant Collector of the first class had, 
as ho has now, the power to try all suits now mentioned in Groups A 
and B. A Collector had, as he seems to have now, all the powers of 
an Assistant Collector of the first class as regards suits. An Assistant 
Collector of the second class had power to dispose of suits (the value 
of which did not exceed Us 200) now mentioned in items 1 to 6 of 
Group A of the Fourth [Schedule. The other suits mentioned in section 
113 of the Oudh Act are now to bo tried and determined by Assistant 
Collectors of the first class. 

All these clianges ought not to raise any serious difliculty. Those 
proceedings which were already pending at the date of the Act will 
either remain where they were or be transferred to proper courts, if 
necessary. 

A matter that may raise a legal problem is the restricted right of 
appeal given fiom the decisions of Collectors in original suits by the 
proviso to section 116 of the Oudh Act. buch an appeal did not lie 
except on a point of law or procedure. The appeal lay ordinarily to 
the commissioner whoso decision was final. But in certain cases men- 
tioned in section 119, appeals lay to civil courts without the restric- 
tions imposed by the proviso to section llfi. These^ oases are the 
same in which appeals now lie to civil courts, buits mentioned in 
section 172 came under section 108(4) with appeals to the Com- 
missioner and the Board of Revenue. Now they will lie to civil courts. 
Suits mentioned in sections 174, were not mentioned in the Oudh 



14 U. P. Tenancy Act. — Preliminary, [CuA.r. I 

Act. Section 108 did not mention sails now described in section 
236 {e). 

Appeals in other suits mentioned in section 108 lay to revenue 
courts, i. c., suits in clauses (1), (1) (o), 3, 3 (o), 3(aa), 4, 5, (5, 7, 8, 
'J(c), '.t(e), 10, 10(a), 10(6), 12, 12(a), 13, 14 Some ot these 

.‘suits are now in Group B, and the rest are now dealt with by applica- 
tions, or no longer exist. 

The question will arise as to the forum of appeal. Those appeals 
which wore tiled before the Act came into effect will be dealt with l)y 
th(3 Courts in which they were filed. Appeals from decisions pas.'sed 
before the coming into operation of the Act and those passed after such 
event in suits filed before will be dealt with as indicated below under 
the caption "forum of appeal." 

tsuits which were mentioned in section 108 but are not comprised in 
Schedule IV will bo triable liy civil courts. 

Suits connected with groves in Oudh were not mentioned in the 
Oudh Act, and hid to be brought mostly in civil courts. Now they will 
lie in revenue courts as under section 242. 

A thekadar was in ( )udh deemed to be a tenant for the purposes 
of certain sections mentioned in the definition of tenant (section 3 (10)j, 
one of such sections being section 108. Now a special chapter is 
'^evotod to him. 

Forum of Appeal . — Where a new Act alters the forum of appeal 
om a superior court (the Privy Council) to an inferior court (the 
ligh Court), the Privy Council has held that the new Act cannot lake 
way the right of appeal to the superior court which existed at tho 
ite of the suit and substitute therefor a right of appeal to the inferior 
)urt which is provided for by the new Act at the date of the decision.* 
I Bench of the Allahabad High Court inferred from this that tho 
Tenancy Act of 11)26 could not take away a right of appeal to tho civil 
courts which existed at tho date of tho institution of tho .suit and 
substitute a right of appeal to tho revenue court, tho new Act being in 
force at the date of the decision.^ Another Bench of tho same court 
had taken a contrary view in an earlier case® and held that tho forum 
of appeal was governed by tho now Act. There, an ex parte decree 
for arrears of rout was passed Ity an Assistant Collector of tho firs) 
class in a suit valued at ils. 109. No appeal was preferred but an 
application by the defendant under Order 9, Rule 13 C P. C. to set 
aside the ex parte decree was rejected after coming into operation of 

t Colonial Sugar liefiniiig Co. v Irving, J905 A. 0. 369. 

2 ./ai Jai Ham v. Janki, 1929 A. L J 864=X U. U. II. C 242*=l0 L B 
liev. 300 

3 Sarju Singh v. UaraLh Chand, I\ U. D. II. 0. 7=9 L. B. Bev. 18=1927 
B. G. 470=109 I. C. 207=1928 A. I. B. All 143. 
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the new Act. No appeal lay from such an order either to the revenue 
or the civil court. On appeal to the Collector he opined that an 
appeal lay to the District Judge and returned the memo, of appeal 
for presentation to the proper court. The District Judge considered 
that an appeal lay to the Collector, and the High Court pronounced 
its view on a reference made to it. The High Court did not notice 
that under Act II of 1901 no appeal lay anywhere from the order; 
and wrongly held that although the suit was of a value of less 
than Rs. 200 and no appeal lay to the District Judge under the 
new Act, the District .Judge had jurisdiction, since under the earlier 
Act an appeal from the decree would have lain to him. 

The Board's decision* is inconclusive, for an appeal lay to the 
District Judgo, hoth under Act 11 of 1901 and Act III of 1926. 

It is authority only for tho view that a right of appeal cannot be 
taken away by tho new Act. 

4. Affect any rig'ht, etc. — Tho Act of 1901 secured what may 

he said to be tho minimum rights of tenants and section 3 of that 
Act expressly took away the effect of any agreement made on or 
after the first of April, 1900, which purported to curtail such rights ; 
hut that section did not prevent a landholder from conferring larger 
rights on a tenant, e. (j., from granting perpetual or long term leases 
with rights of transfer, freedom from ejectment except for non-pay- 
ment of rent, freedom from enhancement of rent, etc. Such leases 

wore valid and binding on the day the Act of 1901 became repealed 
and the Act of 1926 came into operation. They conferred certain 
rights and privileges on tho tenant, and the latter acquired such rights 
and privileges under the Act of 1901 Clause (i) of section 6 of 
the United Provinces General Clauses Act .«ays that tlie previous opera- 
tion of the repealed Act will not be affected by this Act. Hence, 
unless a different intention appears, the rights and privileges acquired 
by the previous operation of the Acts of 1901 and 1926 still exist 
under the new Act. 

5. Right of appeal. — A right of appeal is part of the remedy. 

Hence, in tho case of a decision given before the 7th of September, 

1926, which Act II of 1901 made appealable, could be appealed 
from within the period of limitation, although the Act of 1926 made 
that decision unappealable.* 

It necessarily followed that if an appeal was actually and properly 
filed while Act 11 of 1901 was in force, the fact that Act HI of 1926 
made the decision unappealable did not affect the result of the appeal.® 
Tho same will hold good now. 

* Skahbira Khatoon v. Kalley Huiain, XX XJ. D. 3. 

* Buhl Prasad v. Shyam Beliari Lai, 26 A. L. J. 406*=IX U. D. II. C. 20.=9 
L R Rev. 38—1927 R. C. 467. 

» Girwar Lai v. Kalian, VI II U. D. H. 0. 189-=8 L. R. Rev. 202. 
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The Allahabad High Court went much further in holding that 
the right of appeal was to ho determined by the law at the date 
of the institution of the suit and not by the law at the date of the decision, 
so that if a matter was appealable at the former date, it remains so, 
although the now Act, which takes away the right of appeal, is in force 
at the (late of the decision.* The reason given by the High Court is that 
an appeal is a mere continuance of the original proceeding initiated by the 
filing of the plaint, and that the right to continue the proceedings cannot 
bo affected by a new Act unless it expressly says so. Idelianco was placed 
on The Cohmial Suoae Rennin;] Co. v. Irvinp,^ and the Delhi Cloth and 
General Mills Co. v. Commi.ssioner of Income-Tax^ The last-mentioned 
case was a converse case. There, no right of appeal existed when a ]’udg- 
ment was pronounced, but an amendment made soon aftor conferred a 
right of appeal and advantage was sought to be taken of tho amend- 
ment. Their Lordships, after referring to The Colonial Siiijnr Refining 
Co.'s case, observed that an order which was final at the ditto of its 
pronouncement cannot have that finality taken away by a subsequent 
amendment, of the Act. It tvas also opined that Zamin Ali Khan v. 
Genda* must be deemed to have been over-ruled by the Privy Council. 
In 26 All .‘175, a right of second appeal e-vistod when the suit was insti- 
tuted and when it wiis decided by the Collector as the court of first 
appeal, but was taken away by Act II of 1901, and it was held that no 
second appeal lay a-) the new Act must govern all appeals filed after its 
commencement. Tho case wa.s wrongly decided as the new Act could 
not take away a right which came into existence at tho date of the 
decision appealed from, if not earlier. Tho case in 9 Lah. does not 
support the conclusion of tho learned Judge.s in 50 All 965, as in that 
case no right of appeal existed at tho date of the decision and tho 
amending Act cannot de-trov the finality which attached to the decision 
at the date of its pronouncement, Xor doo^. the Colonial Sugar Refining 
Co.'t ca^e support 50 All. 96.5, There the question was in which forum an 
appeal lay. At the date of the .suit, it lay to the Privy Council : but 
at the time of tho decision under appeal it lay to the High Court. Tito 
case is therefore authority only for the view that a new enactment cannot 
take away a right of appeal to a superior court. It is therefore submitted 
that 50 All. 965 is based on cases which do not altogether support it ; 
and the only question is whether a right of appeal arises when the decision 
sought to be appealed is pronounced or when the suit in which tho 
decision was given was instituted. A right of appeal is given to a party 
aggrieved by a decision ("sections 96, 100, Civil Procedure Code), (and 
sections 261, 265, 266, 267, 269, 270, 271 of this Act) and that would 
show that a right of appeal arises at the date of the decision. 


t Ram Singh v. Shankar Dayal, .50 .All. 965=IX U. D H C. 193-^9 L. It. Iluv. 
270. 

2 1905 A C. 369. 

3 9 Lah 284 (P. 0.). 

♦ 26 All. 376. 
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Consider the iniittor from another point of view. Suppose, at the date 
of the institution of a suit., a dooi^ion in it would he unappealable ; but at 
the date of the deoisiou, the law makes it appealable. If the reason 
that an appeal is a mei’o continuance of the proceeding initiated by the 
institution of the plaint and that the right to continue the proceeding 
cannot be affected by a new enactment is correct, then the decision would 
remain unappealalile, a view very ha^d to accept and negatived by the 
Privy Council Case in 9 Lab. 

6. The words rhjlit, privilefie, etc., refer to substantive rights and not 
to procedure, for no one has any \eslod right in procedure, and any 
proceeding is to be regulated by the procedure then prevalent, whether 
the proceeding commenced before or after the passing of the Act.* 

There in a suit, commenced in a civil court before 7th September, 
1926, against a Ihokadar, the hitler |)ieaded that he was a lessee of an 
agricultural holding ; -<6011011 27.5 of the Act of 1926 and not section 202 
of the Act of 1901 was applied. 

3. In this Act, unless there is something repugnant in the 
, . subiect or context, — 

Interpretations •' 

(1) all words and expressions used to denote the possessor of 
any right, title or interest in land, whether the same be proprie- 
tary or otlierwise, shall be deemed to include the predecessors and 
successors in right, title or interest of such person. 

(2) “ agricultural year” ineins the year commencing on the 
first day of July and ending on the thirtieth day of June. 

(3) ‘’Board,” “commissioner,” “collector," ‘‘revenue 
court, ” “ revenue officer, ” “ settlement officer, ” “ assistant 
settlement officer, ” “ assistant collector, ’’ “ assistant collector in 
charge of a sub-division, ” “ tahsildar, ” “mahal, ’’ ‘‘ lambardar, ” 
“ sub-proprietor, ” “ under- proprietor, ” “ superior-proprietor, ” 
and “ minor ” have the same meaning as in the United Provinces 
Land Revenue Act, III of 1901, except that a sub- proprietor does 
not include a rent-free grantee. 

(4) “ commi.s'iioner ” iucludo.s an addilional commissioner and 
“ collector ” includes an additional collector. 

(5) “ crops ” include shrubs, bushes, plants and climbers such 
as tea bushes, rose bushes, betel plants, plantains and papitas. 


* Nisar Husain v. Sundar Lai, 50 All. 202 = 25 A. L. J. 1025 «= 104 I. C. 292 
— VIII U. D. H. C. 242. 

T. A'— 3 
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(6) “ pfrove-land ” ineans any specific piece of land in a mahal 
or naahals having trees ))l!inted thereon in such numbers that they 
preclude, or when full grown will preclude, the land or any consi- 
derable portion thereof from being used primarily for any other 
purpose ; and the trees on such land constitute a grove. 

( 7 ) “ holding ” ineans a parcel or parcels of land held under 
one lease, engagement or grant, or in the absence of such lease, 
engagement or grant under one tenure and in the case of a the- 
kadar includes the theka area. 

(8) “ improvement ” means with reference to a tenant’s 
holding : 

(i) a dwelling house erected on the liolding by the tenant 
for his own occupation or a cattle-shetl or a store-house or 
any other construction for agricultural purposes erected or 
set up by liini on his holding 5 

(») any work which adds materially to the value of the 
holding and is consistent with the purpose, for which it was 
let, and which, if not executed on the holding, is either 
executed directly for its benefit or is after execution made 
directly beneficial to it ; and, subject t ) the foregoing pro- 
visions of this clause, includes — 

(а) the construction of wells, water channels, and 
other works for the supply or dUtribution of water for 
agricultural purposes ; 

(б) the construction of works for the drainage of 
land, or for the protection of land from floods, or from 
erosion or other damage by w’ater : 

(c) the reclaiming, clearing, enclosing, levelling, or 
terracing of land j 

(ci) the erection in the immediate vicinity of the 
holding otherwise than on the village site, of buildings 
required for the convenient or profitable use or occupa- 
tion of the holding ; 

(e) the construction of tanks or other works for the 
storage of water for agricultural purposes ; 

(f) the renewal or reconstruction of any of the fore- 
going works, or such alterations therein, or additions 
thereto, as are not of the nature of mere repairs : 

Provided that such water channels, embankments, enclosures, 
temporary wells, or other works as are made by tenants in the 
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ordinary course oE cultivation shall not be deemed to be improve- 
ments. 

(9) “ khudkasht ” means land other than sir cultivated by a 
landlord, an undcr-proprietor or a permanent tenure-holder as 
such either himselE or by servants or by hired labour. 

(10) “ land ” means land which is let or held fur growing o£ 
crops, or as groveland or for pasturage. It includes land covered 
by water used for the purpose of growing singhara or other 
produce, but does not include land for the time being occupied by 
buildings or appurtenant thereto other than buildings which are 
improvements. 

(11) “ landholder ” means the person to whom rent is, or, 
but for a contract express or implied would be, payable, but 
except in Chapter VII and Cliapter XIII does not include an 
assignee of rent or a per.sou wlio }ia.s lost the proprietary or other 
interest by virtue of which rent became payable to him. 

(12) “ landlord ” means the proprietor of a mahal, or of a 
share, or specific plot, therein. In Agra it includes a sub-pro- 
prietor ; in Oudli, except as otherwise provided in this Act, it 
doees not include an under-proprietor. 

(13) ‘‘ lease ’ ’ includes the counterpart of a lease. 

(14) “ pay ■’ with its grammatical variations and cognate 
expressions, when used with reference to rent, includes “ deliver ” 
with its grammatic.d variations and cognate expressions. 

(15) “ permanent lessee ’’ means a person in Oudh who holds 
under a heritable non-transferable lease and who is entered in the 
register maintained under the provisions of clause (6) or clause (c) 
of section 32 of the United Provinces Land Revenue Act, III of 
1901. 

(16) “ recorded ” means recorded in a register maintained 
under the provi-ions of section 32 of the United Provinces Land 
Revenue Act, III of 1901. 

(17) “ registered " mean.s registered under any Act for the 
time being in force for the registration of documents and includes 
“ attested ” under the provisions of section 57. 

(18) “ rent ” means wliatever is, in cash or kind, or partly 
in cash and partly in kind, payable on account of tbe use or 
occupation of land or on account of any right in land and in 
Chapter VII, except wlien the contrary intention appears, includes 

sayar. 
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Explanation — A share of the timber or its value delivei’able or 
payable to the landholder on a sale of trees by a grove-holder is 
rent. 

(19) “ revenue ” means land revenue and includes revenue 
assessed only for the purpose of calculating the local rate payable 
under the United Provinces Local Kates Act, 1914. 

(20) “ sayar ’’ includes whatever is to be paid or delivered by 
a lessee or licensee on account of the right of gathering ])roduce, 
forest rights, fisherie» and the use of water for irrigation from 
artificial sources. 

(21) “ s/r-holder ” means a landlord, an under-proprietor, or 
a permanent tenure-hulder, who possesses sir. 

(22) “ sub-tenant means a person wlio holds land from the 
tenant thereof other than a ]>ermanent tenure-holder, or from a 
grove-holder or from a rent-free grantee or from a grantee at a 
favourable rite of rent and by whom rent is, or but for a contract 
express or implied would be, payable. 

(23) “ tenant " means the person by whom rent i-', or but 
for a contract express or implied would be, payable and, except 
when the contrary intention appears, includes a sub-tenant, but 
does not include a mortgagee of proprietary or under-proprietary 
rights, a grove-holder, a rent-free grantee, a grantee at a favourable 
rate of rent or, except as othcrwi‘»e expressly provided by this 
Act, an under-proprietor, a permanent le.-isee or a thekadar. 

(24) “ thekadar " means a farmer or other lessee of the rights 
in land of a proprietor, an under-pro[)riet )r or a permanent lessee 
or mortgagee in possession and in particular of the right to 
receive rents or profits, but does not include an under-proprietor 
or a permanent lessee. 

1. Subsection (1 ) — This definition i.- roiiroducod from section 3(1) 
of the Agra Act of which was the ‘■aino as ch (1) of section 4 of 
the Act of 1901. It had no counterpart in iheUudh Act. 

Subsection (Ij dof.s aw ly with the neco'.-ity of inserting in each section 
words relating to predece-i.-ors and succosiors in interest. 

Under the Act of 1901 it was held that where a widow completed the 
period of 12 years for occupancy rights began by her husltand, occupancy 
rights accrued in favour of the estate.^ 

A lambardar is a co-slurer. So far us ho i-. a co-sharer this section 
will apply. 

1 Thakur Das v. Btwa Bam, 4 Kev. and Or. L. J. U- 1). 81 =» 5 B. D. 

476. 
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Agi'icultuml yoiir, Board, etc., ci’ops. 

I ho vvord.s predecessors and successors connote privity of estate. 
Hence, vyhen a person desires to claim the benefit of a right enjoyed 
by Its prior holder, he must prove privity of estate with him, «. o., 
by mhenfanco, aosignment, sale, gift, etc. A mere trespasser has 
DO such piivify with one against whom he has been trespasiing. 

Piivilj of estate must a^i^e in a manner allowed by law. Non- 
occupancy rights are not transferable. Hence a transferee of such 
rights coulil noi claun the status o£ an occupancy tenant by adding 
the period of his own occupation to that of the transferor. Nor can 
a transferee of an expropriotury or occupancy right claim such right. 
His status, if that of a tenant, is that of a tenant-at-will from the date 
of the transfer. 

Subsection il; refers only to interest in land. Eent which has 
already accrued duo is a debt and not an interest in land. There- 
fore an assignee of such rent is not in the position of a landholder, 
and cannot, as such, avail liim.sclf of the provisions of the Act, except 
to tho extent that ho is included in the definition of landholder, see 
sab-seetion (Jl/ and note 6 to section 148. 

Tho heir of a deceased tenant, if ho takes up tho tenancy, is 
liable for any arrears of rent d no from the deceased. But if he does 
not take op the tenancy, lie is liable only to the extent of the assets 
of the deceased in his hand*. A, a fixed rate tenant, ha.s some arrears 
of the lent duo from him whou his holding is sold by auction. On 
his death his heir must pay the arrears from any assets of the deceased 
in his hands.* 

2. SuliS(‘<ition (2) Agricultural year. — This definition existed in 
the Agra Acl. section 9 J and in the Oudh Act section 3(20) Fasli 
year in a lease means an Agricultural yeai*. 

4. Sith.teclion {3) and some of these expros.sions were to be found 
in section il (12) of tho Agra Act. 

“ Superior proprietor,” “ Assistant Collector in charge of a sub- 
division, " ‘‘ Sub-proprietor, '' “ Under-proprietor ” and except that a 
snb-proprielor does not include a rent-free grantee ’ have been added. 

5. Suh.'^ection (5) Crops --The definitioi is defective in phraseology. 
It is tho loave.s of lea bushes, ihe flowers of rose bushes, the leaves 
of betel plants that should be included in the word crops and not the 
plants tliemsolves 

, Thi.s definition and that of land as modified by it give effect 
to pre-existing law, e.g. that a betel leaf plantation was on agricultural 

1 Maharajah of Benaret V. Daljit Singhj 19 All. 352=17 A \V. N. 88=2 U. D. 
n6-,Lekhraj v. liai Sitgh, 14 All. 31 8=12 A. W. N. 143 (F. B.) 

» 46a ./afar v Fionjhare, IV U. D. 463=2 L, R. Rev. 139=7 R. aud Cr. L. J. 

237 . ■«' 
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land and not on groveland,* so a tea plantation,* so a plantain planta- 
tion,® 

Subaection (fi)— Groveland.— The definition reproduces that under 
section 3 (15) of the Agra Act with slight changes. The words “or 
mahuls ” and “ they preclude or " have been added. The two explanations 
have also been omitted. Explanation I excluded tea plants, ro^o Imshes, 
betel plants, plantains and papitas, or any mere shrubs, bushes, jdants or 
climbers from the concepiion of trees. They are certainly not trees. 
Explanation II made trees include fruit-bearing trees, such as mango 
or jack fruit, which occupy the land for a long time, but excluded 
trees, such as guavas or peaches, which occupy the land for comparatively 
short periods. The distinction had no rational basis Bamboo clumps 
are included in trees.^ 

(a) Specific piece of land , — Trees scattered about over a con- 
siderable area e.g. a contomnent, town otc. do not 
make the area groveland ; so also tr'‘ • spread 
over a large area without intei*-’ ■ -ir.g any way with 
the agricultural nature of the land.® 

(/») Groveland . — Is land and con titutes a holding but not 
so trees planted on it.® A grove planted by the tenant 
on the occupancy holding while the Act of I'dOl was in 
force was not transferable ; and if only the trees in it 
were sold, the purchaser acquired only the right to 
remove the trees but could not hold on to the land.’ 

(o) Mahal or ma/tais. — The last two words remove a doubt 
which existed under the earlier definition. 

(d) Having Ireen planted f/iereoii. — The word ‘ planted ’ oxcludea 
the idea of a clump or number of self sown trees such as 
babul from making the land they stand on groveland. 
Bamboo clumps are trees and if self-sown, as they mostly 
are, will not turn the land into groveland.® 

1 Loola V. Pyare, 12 N L R. 67=«33 1. C. 497. 

2 Jai Hangal Singh V. Ouietey, It U. D. 75&, 

^ Parmeahar Rat V Gurichi Rae, III U. D 47l ; Italu Nandun Singh v. Phmeah 
Singh, 1937 A. L. J. 46, 51=.1936 H U 54.8=1937 A. I. K. All. 105. 

* All Huaain v. ilartatii Ribi, XV U. D 64=15 L B. Rev. 132. 

6 Hazart v Ram Dular, VI U D. 275=1925 All 702 j Durga Naratn Singh v. 

Chhaddami Lai, XV U. D 416=16 L. K. Rev. 14. 

9 Baqridx v. Shagwan Din, 57 AH. 922=1936 A. L. J. 620=1935 A. 1. R. All. 
603=8 H. D. 220, per Snlaiman, G. J. (Contra per Bannet, J.). 

7 Lachman Singh v. Mulwa, 193‘t, A. L. J. 209=1939 A. I. R. All. 224=B. U 110 

8 Vnheahiear Nath v. Mahmud Haaan Khan, XVI U. D. 444 =1935 B. D. 475, 

So belli alpo in Mubinunnisaa V. fSabu Lai, IX U. D 69=9 b 11. 251 ; Sri Thakur 

Raaak Behan Phool Kuntenr, XIII IJ D 92, but see Ganga Sahai v, Sardar, 

VIU. U. 147. 
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(e) Trees. — ^The dictionKry meaning oii tree is a plant having 
a single trunk, woody, branched and of a large size. 
Judged by this definition fruit-bearing trees, such as 
mango, jack-fruit, guava, peach trees are trees, and 
they will now be so claimed, thus over-riding the 
decisions to the contrary.i Land let or held for growing 
crops, shrubs, bushes, plants and climbers, such as tea 
bushes, rose bushes, betel plants, plantains and papi- 
tas is land, though not groveland. Tier trees have been 
held not to be trees,* and an orchard of lemons and 
guavas was denied the character of a grove.* 

Groveland and grove. — Trees which constitute a grove are on grove- 
land and therefore on the land as defined in the Act; and the groveland 
constitutes a holding, ♦ but the grove itself was held not to be land or to 
constitute a holding.* 

It was held that a person in possession of a grove not planted by 
himself or his ancestors was not a groveholder, and if he cultivated 
the land underneath the ireos and paid rent for it he was a tenant,® 
and a grove on a zamindar’s khndkasht was in the absence of con- 
trary evidence presuni'’d to have been planted by the zamindar and 
to be his grove.7 Ten mango trees cu . .at acies of land,® or six trees 
in a group and a few scattered ones,® or four mango trees, one jamnn 
tree, and two tari trees, excluding shrubs and sesame trees on an 
area of 8 acres,*® or 9 trees standing on an area of Ibigha 17 biswas 
pucca and those all round the boundary** do not constitute a grove, 
but 28 or .10 trees on two acres may.** 

A full grown tree requires approximately 80 sq. yards. Hence, 
a plantation of 11 trees and some bushes on a plot of 8 bighas 14 

1 Ham Sunder v Jogi. B. R of 1908 (gnava) ; Tara Chand v Balgovind, 
XIV U. D. 37, 14 L. R. Rev 93 -See Municipal Baard v Mahadeo, IV U. D. 

\ Bhaya Lai v. Shea Govind, 7 L B Rev. , Muhammad Bashir Khan 
V. Suhhnandan Lai. V U D 58“8 R and Or L J 166 (cBJtard apple) ; Ashra/ Alt 
V. Mafruzunnissa, XVt D. D. 471 (Ber ), Shea Adhar v. Mangala, 1935 B. D. 14=16 
L. R. Rev. 180 (gnava and lein ou). 

* Masitullah v. Sardar Singh, XIX U. D. 230=1938 B. D. 659. 

iMaheah Smgh v Mnola, XIX D. 0.227=1938 R. D. 656=1938 A. L. J. 
(B. R.) 86. 

* Ram Adhin v. Laehmi Narayan, 1935 A. I. R. All. 843=1935 R. D. 390. 

S Baqridi v. Bhagicandin, 1935 A L. J. 520 cited ante. 

* Gulzari Lai v. Kanhat, 11 U. D. 14. 

* Mohan v. Maltk Muhammad Ihaan-ullah Khan, XVIII U. D 202. 

* Laehmi Narain v. Kamta, II U. D. 367. 

9 Jaigopal v. Ram Ktahen, II U. D. 602 ; Ram Chandra Singh v. Chhabile 
Singh, 14 L. R. Rev. 210. 

*9 Durga Narain Singh v. Kalka, XII D. D. 325. 

** Brij Kishore v. Abdul Rahman, 14 L. B. Rev 627, XIV U. D. 322. 

** Indtrjit Singh v. Jai Karan Singh, II D. D. 667. 
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l)i?\va'5 pucca does not make it yroveland.* Nor .seven trees on an aioa 
of 1!, liijihas as oovering loss than a seventh of the total area.* Uowomt, 
llut aci'l test is provided hy the capability of a major portion of the 
land being pat to another use It is not the numlier of troe,s Imt. the 
locution of the trees that would matter.® 

I'olutod trees planted by a tenant do not constitute a grove or make 
the tenant a grovehohlei 

If a land granted for planting a grove is not planted witli freo.s 
at all or with trees not in sufficient numbers so as to con.sliiulo a 
grove, or the trees or a considorat)lc number of them (leaving a 
few in>-ufficieut to constitute a grove) have been cut or removed or 
have fallen into decay, and have not been replaced or there is no 
intention of replacing them, and the land once occupied Ity them is 
u.'cd primarily for agricnlturo, the grove ceases to e\i'i, atid the 
groveland becomes orditniry land as defined in the Act® 

But it has been hold that lind let for planting a grove tit once 
becomes groveland irrespective of the size of tho trees on it.® 

Where, whilst a grove is being made, wheat and oat.s are Iteing 
sown between the trees the land is not groveland.’' 

Tho occasional taking of a fodder crop from a groveland does not 
make it a cultivated area.® 

What the Court has to seo is not the purpose for which the land 
was originally let or tho class of tenure to which it belonged, hut 
the existing slate of things. If plantation took place on ordinary 
agricultural land or on land granted for agriculture, tho romedv of 
the landholder is a suit for ejoctmeni, anil if he did not avail him- 
self of it, hut allowed the tree.s to become a grove or nearly one, the 
Court will he justified in inferring consent of the landlord to the 
transformation or the altered use of the laud. The trees will con- 
stitute a grove, as under an implied grant for planting a grove, 
and the ordinary agriculrural nature of the land and its cla-*- as to 
tenure will be deemed to have disuppoart’d or hecumc suspended 
during the existence of the grove. In other words, a teiiiint of 
agricultural land will under such ciicumstances cease to belong to 
any of the classes of tenants enumerated in section 21, and will bo 

1 Gaushala Society V Sukhdeen, M L K Itev. 729=XIV U. 1). 391 = 17 K. D. 

1000. 

2 Shea Balak v. Nubi Dalchth, XVI U. D 474. 

3 Manohar Da» v. Syed Kazim Husain, 1959 K. D. ^26. 

♦ Kashi V. Jaygo Bibi, 15 L. B. Bev. 64=1934 A. L. J. 115=1934 A. I. B. All 
290=XV U. D. H. C. 2; Sachla v Bam Sakai Bai, XVI U. D. 460. 

5 Lachmi Narain v. Sardar, I U. D. 123. 

^ Bahihullah Khan v. Bhabuti, A. I. B All. 551=XVU U FI. C. 45=15 
L. B. Bev. 250=18 E. 11. 209. 

1 Kashi Bam v. Nawab Sultan, XVI U. D. 471. 

® Sarju V. Afzal Husain, I U. D. 114; Niaz Husain v. Tika Bam, IV U. B. G71. 
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deemed a grovoholder.^ But a landholder may sue for ejectment 
because of sucdi conversion if the grove is of recent origin and the trees 
too young lo imply consent or acquiescence.* 

The same ex[)ression makes it the duty of a Court to ascertain whether, 
when the matter comes up before it, there are sufficient trees either 
planted or about to be planted to constitute a grove. 

/n such iiuntber.-!. — Any doubt that may have existed owing to 
the absence of ilic words *• they preclude ” is now removed. The 
test as to numbeiN was and is pieeluding “ the land or any consi- 
derable portion i licrcof from lieing us<'d primarily for any other ]mrpo 3 e,” 
with particul.ir omplia-i-) on iho woid ■ primarily.’ Whether a plantation 
of trees has this effect of precluding is a mixed question of fact and law.* 
The number tliat will have this effect depends on the area of the land 
, on which the l roes siand, the normal size of the trees, their grouping 
and situation etc. 

The question becomes of much importance when a grove is alleged 
to have ceased to bo one, ahhough some trees are still standing 
thereon. The subject will be found discussed in the Chapter on 
Groves. 

7. Subsection (7) Holding. — lieproduced from the Agra Act, section 

, 3(^8) with .some alieranons, 

Only laud 11 ' defined in the Acl can be the .subject of a holding. 
Unity of tenure, without a lease, engagement or grant, makes several 
parcels of land a holding. 

I A theka area is now a holding.^ Does the word grant bring the land 
of a reat-freo grantee under a holding ? 

8. Subsection \^S ) — Improvement. -This is section 3(llj of the Agra 
Act, with some changes. The defiuiuou in section 26 ot the Oudh 
Act -was not so full. Clause (i) is quite new ; under clause {ii) nothing 
is an improvement which does not add maietially to the value of the 
holding, not necessarily the letiiiig value as was I he case under the repealed 

* Acts. The work must be consistent with the purpose tor which the 
land was let. A work, e.(/., building or plantation of trees which alters 
the character of I lie taml, and which is beyond what is mentioned 
or permissible in the deliiiitiou is not an improvement but au act of 

' waste. 

* 

1 Bubi Partab Suijh v. Khimai, V U U. 47S)-=4 L 11. fiev 252=9 Bev 

»nd Or. L. J. 258 J Jalesar v. liaj JJangal, 43 AU. 606=19 A. L. J. 6l6i=IV 
U. D. 726 ; CAikurt v. Sat Naraiti Pul Singh, IV U. D. 449 ; Dularey v. Bhimma, 
IV U. D. 590, Contra, 28 I. C. 852=13 A. L. J. 833. This even if the papers record 
the iaod as ocoupancy, Pargan Singh v Umrai, HI U. 253. 

* Baldeo v JTarnandatt, II U- H 123=2 Bev. and Cr. L. J. 266. 

^ * iiubinxinnissa v. Babti Lai, IX U. D 69=9 L. B. Bev. 251- 

* ilakund Saritp v. Kishan Uhand, XVI U. D. 132>='1935 A. 1. B. All. 382, 

—1935 B. D. 111. i 

.. T. A.-4 
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Building etc. on the holding— ^hxxae (i) inclndes in improvement 
a dwelling-house erected on the holding hy the tenant for his own 
occupation or a cattle-shed or store house erected by him or any otlioi- 
construction for agricultural purposes erected or sot up by him on his 
holding. The words *• any other construction for agricultural purposes” 
leave much room for fruitless litigation and for the play of forensic 
skill. Under clause (ii) {d) the election on tho holding (or in its 
immediate vicinity otherwise than on tho village site) of buildings 
which are not an improvement under cl. (i) may bo an improvement 
if it satisfies the test as to adding to tho value of tho land etc. indicated. 

Clause (iii) — where land was let for planting trees, tho planting 
of trees was an improvement*. A grove planted before l‘J02 was held 
not to be an improvement. ^ 

Planting of trees on a holding® or making it into a grovo^ was at one 
time inconsistent with the purpose of lotting. 

It is open to question whether planting of trees can be called 
a work within clause (iii) or a construction within clause (i) ; and if 
the answer is in the negative as appears very probable, such planting 
will not be deemed to be an improvement. 

Plantation of trees and groves could be improvement -s® in Agra, 
but not necessarily sO, and could bo acts of waste, if .such [/lanla'ion 
made the land subs antially unlit for cultivation,® which wa- a leason 
for ejectment in both the provinces. 

Clause (it) first prescribes the genorol conditions wliich, if '.iiisfied, 
constitute any work an improvement, and then mentions some specific 
works which come under that heading. 

Clause (a) is similar to section 1 11) of the Agra Act. A well was held 
not to include a chah khan^, as it was only temporary.* Consti uction of 
a pucca well on a holding was not considered necessarily an act of 
waste. Wells for irrigation purposes alone constitute impioveinent. 
A well for drinking purposes alone is not an impioveinent.® 
Construction of wells is generally speaking beneficial to a holding.* 

t Bagridi t. Bhagican iJm 57 All. 422=1935 A. L. J. 520=1935 A. I. B. All. 
608=1935 B D. 220 

* Payag v. Btjai Nath, 29 1. 0 560. 

^ Laehm'in Dati w Mnhan Singh, ^ A L .J. i;72=14 I. C. 582 ; Shiam Narain 
V. Ram Pratad, 10 I. 0. 28. 

4 Bholai V. Ram Singh, 4 All. 174. 

t Bhawan v. Zahur Alt, II U. D. 191. 

B Mean Indtr Singh v. Chedt, B. B. 23 of 1891 ; Daraan Singh v. Sheoraj Singh, 
IV U. D. 37=56 I. C. 286. 

1 Surja V. Panna, XVIII U. D 249. This ig made clear by proviao (ii) to the 
definition. 

B Bholai V. Ram Smgh, 4 All. 174 ; Debt Pratad y. Bar Dayal, 7 All. 691= 
5 A. W. N. 205, Ondh Bent Aot Baling No. 20. 

* Raghu Nandan Singh v. Jarao, 15 O. G. 170=13 !■ 0. 564. 
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Definitions — Khudkasht, Land 

A tenant has a right )o make an improvement and cannot be re- 
strained by injunction from constructing one or be compelled to destroy 
one on his holding even if made without the landlord’s consent. At the 
most he miy be deprived of compensation.^ 

Clause (6) is clause (6) of section 3 (IL) of the Agra Act. 

Clause (t) is clause (c) of section 3 (11) of the same, which also 
^ included the planting of trees. 

Clause (d) is somewhat different from clause (e) of the old 
section 3 Ql). A dwelling-house erected in the immediate vicinity, 
otherwise than on the village site, may be an improvement if it 
satisfies the general conditions mentioned in the definition of 
improvement. 

The expression “ otherwise than on the village site ” was given full 
effect to in a decided case.* 

Clause (fi)— Tanks or other works must be for the storage of water 
for agricultural purposes. 

Clause if) was clause (e) of the Agra Act. Section 26 (b) of the 
Oudh Act was similar, and had “ as are not required for the main- 
tenance thereof and increase durably their value ” instead of “ as are 
not of the nature of more repairs ” 

9. Suhseotion (9) Khudkasht.— This definition, introduced for the 
first time, gives expression to current views. Pending it with the 
definition of lindlord, a sub-proprietor may have khudkasht. Under- 
proprietor is mentioned specially as hfe is not a landlord. Like a 
sub-proprietor, a permanent tenure-holder may have khudkasht, but 
not any other class of tenants. 

10. Subsection (10) — Land.— The definition alters the definition in 

section 3 (3) of the Agra Act. The words " buildings ” “ other 

improvements ’’ replace “ dwelling-houses or manufactories.” 

In the Oudh Act land was defined to include ‘‘ ungathered produce 
of land, whether spontaneous or not and whether growing in earth or in 
water ” and to exclude *• land for the time being occupied by dwelling- 
houses or manufactories, or appurtenant thereto so long as that land 
is not let to agricultural tenants.” 

The words “ growing crops ’ displace ‘‘ agricultural purposes 
and do away with a deal of leg.il lore and literature on the subject. 
As crops include shrubs, rose bushes, etc., a plot of ground used as 
a nursery for the kinds of things mentioned in the defitiition of crops 
will come under the definition. Crops will include vegetables grown for 
the market and hence a plot used for growing such vegetables will be 
land. This was also the view in Babu Nandan Singh v. Phunesli Singh.^ 

t Saghumndatt Singh v Jarao, 15 0. C. 170 ; Sheo Churn v. Busant Singh, 
3 N W. P. 282 (F. B ) ; fly Bahadur v Burmha Singh, 3 All. 85 ; Muhammad Sana 
Khan v. Dalip, 12 A. W. N 103 ; Dharam Raj v. Sumeran, 21 All. 386. 

* Jagar Nath v Our Diyal Singh, 10 I. 0. 284. 

» 1937 A. L. J. 46, 61—1937 A. I. B. All. 105=-1936 R. D. 643, 
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The ward agricuUnre was hold to inclado horticultnreA Horticulture, 
when its ohjoct is not to grow nwps is doSnoi’l in tho Aot will nn( now 
bring the ground under tlie definition o£ land. Garden cullivalion 
in a potty conrlyard in front of a house will not make the land an 
agricultural land.* 

Let or heJd.—l. e., either lot for growing crops, or hold for growing 
crops, or let and held for growing crops. If the original purpo-e of a 
letting was for growing crops, tho actual present or .subsequent use of the 
land for any other pnrpose. even without tho landholiior’s constnii , will 
not take away tho chaiacter as land though it may oxposo the tenant 
to ejectment for using the land for purposes other than ihoso for which 
it was lot.® The age or number of buildings may show that tho original 
purpose was abandoned. 

Apiece of barren land sitnated in tho middle of crop-growing 
land which was used in the past for growing crops and will in future 
be so used is land.< 

Land let for o'her purposes, e. tj., tor l)uilding, doe.s nol. become 
land unless and until it is used for growing crops.® 

A permanent lease, for a nazrana, which is expressed to lie 
hereditary and empowers the lessee to plant a grove or con'iiMict. 
buildings and to tvansfor in any way he likes, was held to be governed 
by section 23 of tho Aot of 1926 as the land had t)eon lot for agrieultniid 
purposes, although tho grove had not been planted, and his iniere-i in 
it was held not to hs saleable in execution of a Civil Court decree for 
money.® 

A plot of land occupied by houses and bamboo dump' i' of 
course not land^. A right to collect the rent of a fixed-rate Irna'd is 
not land, nor is the grantee of such a right a tenant of a holding ® 

Land in the compound of a bungalow not used for growing ciop.s 
is not land® ; nor land adjoining a house in the ahadi of a village 
on which only ca stor plants grow.®® 

» Babu tfondnn Singh v. Phnneih Singh, 1037 .\ L. J. 46 .61 -=1937 I It AlT 
105=-1936 B. D. 54.3. 

^JaiMnignlv Laqmi 1 1 19 \ I,. .J, i'B. R ) 3r>=.10 '9 B. D. >43=XX U 0 2‘2C 

* See Ragman v. Ganqn Dm. VII U P. 12=7 L. B. Rev. 195=1926 B C 239 ; 
Jilan Singh v Uarbnnii, II U, P 5l0 ; Hnkum Sinqh v. Bi»h Math Shigh, B B H 
of 192,3=VI U D (B. R.) 7. hut see Bindhya Chnl Gobind Pramd v. Rap, V U. U. 
267=1922 R 0. 368=7 R. 1) 457; Sheo BalaJe Singh v Shea Raj Singh, III U. D 99 

♦Sri Thakur Rnsak B-hari Laljt y. Phool Kunwar. XlII U. D. 92=13 L. B 
Rev. 289. 

® Debt Dae v. JoU . B R. 1 9 of 1 892. 

^ Lachmt Narain \ Baluk Singh, A. L. J. 656=-l937 A. I. R All. 561 = 
1937 R. D 425=XVI!n’ U. (U. C.) 171 

7 Bindhya Chat Govuvl Piaead v. Rap. V U I) 267=1922 B. C. 368 

8 Siddiq v. Ram Auii'r, 39 All 675=15 A L .1 745 

9 Laik Ram v. Mahendra Mnn Smgh, IV U. P. 111=-1 L. R. Rev. 189, 

>9 5<5i Ramji v. Chandi XIV U. U. 326—14 L. R. Rev. 622- 
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Lands occupied by buildinys e/c —Neither Act XVIII of 1873 
nor Act XTI of 1881 defined ‘ land ’ hut section 1 of both Acts made 
them inapplicable to “ land for the time being occupied by dwelling- 
houses or manufaclorics or appurtenant thereto,” the Act of 1881 
adding “ so long as such land is not let to agricultural tenants.” The 
definition of the repealed and of the present Act serves the same 
purposes as the exclusion of the old Acts. 

The words “ for the time being ” did not necessarily confine the 
clause to the present condition or state of the ])nilflings, though 
the condition of the buildings could in the absence of other evidence, 
be considered to ascerlain what was the main thing leased. Where 
land and buildings existed on the same holding the question naturally 
arose whether any of these Acts applied, and the test suggested by 
Mr. House* was ; — “ Is the tenant, not necessarily b}’- sole or principal 
occupation, but in respect of t he part icular land, a tenant for agricultural 
purposes and are the buildings on it subservient or incidental to its 
occupation for .such purposes, or are the lands merely an adjunct of the 
buildings ? In the former case the Act applies, in the latter it does 
not, any more than it would apply in the case of land leased for building 
purposes whether building had in fact been erected on the land or not. 
There are ca.se3 in which the erection of buildings is necessary for the 
proper enjoyment of the lease. Thus where land was let for the purpose of 
building a houso and the lessee phnted a girden on a portion of 
it,* or for the erection and raiintenince of a school and a church,* 
or where at a partition some land (-even bighas) in the share 
of one cosharer was allotted to another, at a yearly rent, as an 
appanage to a considerable block of building, including a mosque 
belongitig to him^ or where land avis lot for an indigo factory and 
a portion of it which w.a.s appurtenant to the factory, was sublet 
for cultivation,® the Rent Act was held not to apply. But where 
land was let for growing indigo and some factory buildings were 
put thereon as appurtenances, ihe Rent Act was held to govern 
the relation of the parties.® Land used for growing thatching grass 
is not held for agricultural purposes. These rulings are still useful 
as showing the extent of the application of the present Act. 

It was also held thit land appurtenant to a building did not cease 
to be so because the buildings were uninhabited and out of repairs.* 


1 Bent Aet, p. 78. 

* Kalee KisUn v Janlei, 8 W. R 250 ; Chandeuari v. Ghinah, 24 W. B. 152. 

* Shunomoyee v. Blunhardlf 9 W R. 552. 

* Khair-oo-d»en v. Abdul Baker, 11 W. B. 440. 

* Muhammad Inmail v. Abdul Rashid, B. B. 4 of 1891 i Oodit Chander v 
Comolo, Mnrsli 401=2 Hay 529. 

® Sharoda Prasad v. Srinaih, 1 5 W. B. 520. 

* Muhammad TaJei v. Walt Muhammad, 2 L. R. 1, 
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Land let for agricultural pnrpT?o^ which is occupied by dwolling 
hou'ios or manuEacrories appurteii.iiit. Ui )rer.o w.is held not to bo land 
within the Act and could be built upon.* Abandonment of the original 
purpose may be inferred here. 

11. Pasture-land is now included in the term land.* Under the 
repealed Act, pasture-land was not land over which occupancy rights 
could be acquired* ; but the consideration tor the lease or letting was 
rent and therefore the relation between the p.vrties was that of land- 
holder and tenant.* 

The revenue court was the proper forum to eject an occupier of 
pasture-land held on rent, and the latter had the remedy of section 
95 of the Act of 1901, open to him.® 

Only pasture-land is land now. Land not let or held for growing 
crops, but either fallow for a long time* or used for growing pula 
grass,* or for growing thatching grass* was not land over which occu- 
pancy rights could be acquired and is not land now. 

Pasture-land includes land which is partly used for pisturage even 
though mainly for the growth of grass which is more useful for 
thatching than for cattle fodder.® Thatching grass is not cultivated 
auywhere for agricultural purposes, but grows naturally and therefore 
does not require man’s labour, which underlies the idea in agricultural 
purposes. 

Where a tenant used a small portion of his land for purposes necessary 
for his work as a tenant, e. g., for production of thatching grass and 
fodder for cattle and that land formed an integral part of his holding, 
he was held entitled to acquire occupancy rights (under section H 

1 Ahmad Nasar Beg v. Brij Nandan Prasad, XVI U. D. 646=1935 A. I. 
R. All. 1040=1935 R D. 480. 

* See Ram Prasod v. Benares Colton and Silk Hills, 52 All. 56G=XI U. D. (H. C.) 
157. 

* Sheo Balak Singh v. Shenraj Singh, III U. D. 99 ; Misra Kalieharan v. 
Si<ul, III n. D. 293 ; Muhammad Khan v Ganga Ram, B. R 6 of 1910; Lalta 
Prasad v. Kusturi Singh, XI U. D 47 ; Hukam Singh v. Bish Nath Prasad, B. 
R. 11 of 1923=5 L. R. Rev. 85=1923 R. C 641=10 R. end Or. L. J. 126. 

* Param Bans Man v. Dasrath Man, 43 All. 445=19 A. L. J. 292=2 L. R. 
Rev. 161=7 B. and Or. L. J. 271 ; Sher Alam Khan v. Muhammad Said Khan, III 
U. D. 123. 

h Sher Alam Khan V. Muhammad Said Khan, III D. D. 123=5 B. and Or. L. 
J. 17 ; Param Hans Man v. Dasrath Man^ 43 All, 445, followed in Nathan v. 
Bartons Singh, 1930 A. L. J. 352. 

* Mithoo V. Chaturi, V U. D 478=4 L. B. Rev. 251=1923 R. C. 30=9 B. and Or. 
L. J. 257. 

* Darynn Singh v Gainda, III U. D. 75=4 B. end Or. L. J. 25. 

* Lalta Prasad v. Kasturi Singh, XI U. D. 47. 

* Lalta Prasad v Kasturi Singh, XI U. D. 47. 
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of Act II of 1901) in that portion as well as in the major portion of his 
holding which was used for purely agricultural purposes.^ 

Singhara iawi— land includes land covered by water for the pur- 
pose ot growing singhara, or other produce.* The word “ similar ” 
has been omitted ; so that now land covered by water for the purpose 
of growing any produce will come within the definition. 

12. Suhhection {11). Landholder.— Landholder and tenant were 
defined in section 3(ti), Agra Act. feubsections (11) and (23) now repro- 
duce that definition with variations. An assignee of rent is for the 
purposes only of the two Chapters VJI (sections 127 to 154, relating to 
payment and recovery of rents) and XllI (sections 235 to 240, relating 
to compensation and penaltie.s) a landholder. A person who has lost 
the proprietary or other iiit erects l)y virtue of which rents became payable 
to him, is not a landholder. The first portion relating to assignees of 
rent atfirms the view of the Board of Revenue in certain decisions* and 
overrides the contrary decisions.'^ 

It will bo hotter to deal with the subject under subsection (23) 
relating to tenant. 

13. Subsection {12.) Landlord.— The first sentence reproduces 
the definition of the term in section 3(6), Agra Act. The rest is new. 
In the Oudh Act a landlord was defined as “ any person to whom 
an underproprietor or tenant is liable to pay rent,” in effect the same 
as the definiiion ot landholder. An underproprietor is now excluded 
from the conception of landlord. An underproprietor pays rent to his 
landholder. A sub-proprietor in Agra or Oudh* is a landlord. 

Section 76, United Provinces Land Revenue Act, refers to mahais 
in Agra in which superior and inferior proprietary rights exist, and 


t Sampat Kumar Stngk y Ram Lagan, Xll U D 86=12 L. B. Rbv. 165, 
IS not reconcilable with llarbam Singh v. Kishun Sahai, 11 U. D l9, m which, 
however, there was a liodlug that the extra land was let as fallow and not tor 
agricultaral purposes 

* This gives effect to Ram Singh v. Kanhaga, B. B. 13 of 1914=1 U. D. 83 ; 
Mool Chand v. Chetree, 1 N.-W. P. 175 ; secns, Girdhan v. Monim Bakth, XIV 
U. D. 280. 

» Ram Chand v. Chimman, B. B 2 of 1900 | Kijayat-ullah Khan v. Ah Begam, 
B. B. 5 of 1893 ; Man Rat v. Jat Ram, 15 A. W. N. 77 ; Ram Praiad v. Basdeo 
Sahai, IX U. D. 145=9 L. B. Rev 300 ; Ram Nath v. Mohan Smgh, VI U. D. 
208=6 L. R. Rev. 252=8 R D. 193; Sukhdeo Da* v. Ponno Lai, Vlll U. D. 52=8 
L. R. Rev. 210. 

* Ruitam Khan v. Lai Bishnath Singh, B. R. 3 of 1897 ; Makbnl Rutain v. 
Rajtndra Narain, 12 0.0.288=4 I. 0. 780; Ganga Pratad v. Chandrawati, 7 
All. 256=4 A \V. N. 356, (not followed in Kanhai Ram v. Sukh Deo, 12 A. L. J. 
98); Antu Singh v. Ajudhia, 9 All 249. 

* Ram Earakh v. Radhtka Dutt, 1939 0. W. N. 186=1939 B.D. 97=1939 A. 1, R 
Oudh, 98. 
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empowers the fcloiileincnt OHScor fo oiijra^e with the saperior proprietor 
and to make a sab-^ettlemunt. with the interior proprietor. 

A suh-proprictor in Ajjra inosiin a person who pos.scs>03 a suh- 
oriliii.it,e, hut lierilahlo and I r.iii'ferahlo rij^ht, and whoso naino is 
recorded in the regist.n- of propri<‘tors as sncIi : and includes such ])orsons 
as a rent-free graiiteo to who>e right, the provisions of sections 185 
and 186 of ilie Agia Tenancy Act, l‘J26 (sections llC, 192 of the 
present Act) apply, a gawandhdar, .in ara/idar, or other like person 
owning those rights. The eondiiions mentioned aliove an' essential for 
a soil-proprietor t He must have a 'uhordiiuile proprietary right. Peisons 
declaioJ to hold certain .'//■ hinds in then- own cultivation at a piivilegeJ 
rent payable to a leinplo to wliicli the hind belongs are not suli- 
proprietors*. Under a perinaii<*nl lea>o passed liy A to B, the rights of 
a superior proprietor were letained hy wlio was paid a preiniuni and 
was to leceive a yearly rent, while B was given heritable and tian&fcrahlo 
rights, is a sub-propiietor.® 

Where superior and inferior proprietors exist, the Land Keveiiuo Act 
contains the following provisions. 

Section 75 speaks of several persons in a mahal possessing separate 
heritable and transferable proprietary interests of different natures. 

Under the Oudh Sub-soitlement Act, 1866, suh-sottlemonts weie 
made with under-pioprietors and section 2, etc , indicated the classes 
of under-proprietors who wore entitled to have sub-settlements made 
with them. See the notes in my commentary under section 4 United 
Provinces Land Uevenue Act. 

Superior and inferior proprietors are landlords, but not under- 
prietors. 

Owners of specific plots of land in a mahal arc also landlords. 

14. Subsection (iJ;. Lease.- iloproduces section 3(13), Agra Act, 
stituting couiiteipart for kabuliat. The inclusion of kabuhat or 
nterpart in a lease gives esprc'sion to the prevailing practice and is 
ionformity with the itegisiraiion Act, and makes the High Court 
ngs under section 105, Tiansfer of Property Act, inapplicable to this 

Act. 

15. Subsection (^14), Pay. — lieproduces section 3(5), Agra Act. 

16. Subsection (15), Permanent lessee in Oudh. — His lease must 
be heritable, but non-tran.'forable, and his name must be entered in 
register (b) or (c) of section 32, United Provinces Land Kevenue Act. 

17. Subsection (16). Recorded— h e., in a register mentioned in 
section 32, Land lievenue Act. 

18. Subsection (17 ). Registered. — The definition is a combination 
of the definition contained in the Agra and Oudh Acts. Section 3(10) of 
the Agra Act simply said that “ registered ” includes attested under the 

1 Wall Muhamma'i v Mahaia of A’ahan, 1938 A L J. (llev.) 24. 

2 Gatsaran Nurayaiyi Maharaj v. Jagal Singh, XVll U. D. 133. 

3 Laehman Dai v. Sandal Singh, XIV U. D. 488*=>14 L. U. (Rev.) 583. 
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provisions of section 127 ” of that Act, section 3 (14) Oudh Act, did 
not have the word'j “ and iiiuludes attested under the provisions, etc.” 

19. Subsection (18). Rent.— Reproduces with variations the defini- 
tions coniained in the Agia and Oudh Acts. The words “ payable on 
account of the U'.e or occupation of land or on account of any right in 
land ” have been substituted for “ to be paid or delivered by a tenant for 

land held by him,” and the woids “ and in Chapter VII sayar” for 

“ and in Chapter IX includes a sayar as defined below” (which last 
substitution makes no material change). In section 3(5) of the Oudh 
Act, rent meant; “ the money or the portion of the produce of land 
payable on account of the use or occupation of land, or on account of any 
right in land or on accoimi, of the u<e of water for irrigation ” (the last 
portion now falls within the definition of .sayar ; “ or partly in cash and 
partly in kind ” i.' an addition. 

The words '• by a tenant " have been omitted so as to include pay- 
ments by umlor-proprietor.s within the expression ‘rent.’ 

Bliaoli and hafai rents are or form portions of the produce of the land 
and are tliorefore rents. If a land is allowed to be fallow, but not in the 
ordinary coui'io of agriculture, or is used not for growing crops but for 
making brick.s, the landholder can claim damages but not the bltaoli or 
/la/ai rent, or a portion of whar the land would produce, ‘ A contrary 
view st'enis to have been taken by Ryves J. in Inder Pal Singh v. 
Bafati.^ 

The payment or delivery may be in cash or kind, e. g., a share of 
the fruits or wood of a grove of trees,® a number of mangoes, to be 
deliveied annually^ Rendition of service is neither payment nor 
delivery. Hence laud held on services is not let for rent. Acts XVIII 
of lb73 and XII of 18b 1 included rendition of services in the definition 
of rent. 

Rent is in respect of land or other objects mentioned. As ahadi 
land is not included in either, whatever is paid for its occupation is not 
‘ rent ’ within the meaning of the Act, nor is it a cess,® though it is rent 
in the ordinary sense of the term. 

The wajib-ul-arz of a mauza entitled the zamiudars to take certain 
dues, by way of cess, from tenants, vis., half the fruit and wood of trees, 
five seers of poppy seed from each Koeri tenant, one pot of sugarcane 
juice front each tenant, one rupee from each tenant pressing sugarcane in 
a mill, etc. These dues were slated to be eustomary. It was held by 
a Bench of throe Judges that these dues did not constitute rent in respect 

1 Sri Krishna Lai v. Ghulam Subkani, 17 0. 0. 55=23 I. 0. 460. 

* 20 A. L J 777. 

® Badri Prasad v. Bhimsen, B R. 2 of 1892=13 A. W. N. 1 ; Mahabir v. 
Shea Dihal, 15 A. W. N. 320 ; Murat v. Kesho Das, 15 I. 0. 27 ; Baghubar Rai 
V. Madha, 15 A. L. J. 623. 

♦ Nobo Tarint v. Gray, 14 W. B. 7. 

5 Amir Husain v. Gabind, 19 A W. N. 77 | Abdul Sai v. Nathua, 1 A. L. J. 537, 
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o£ holdings bat were based on custom ;* so a portion of the producu oi a 
grove claimed by custom.* 

A suit could lie for bhusa and karbi or its equivalent in money 
as arrears of rent, if recognised by custom.* 

Money payable, according to custom, by non-agriculturist residents 
of a village on certain festive occasions, e. g., marriage in Ihe family 
of the zamindar, is not a cess, nor rent within the meaning of this Aut, 
but rent due under an ordinary contract x* so kargahi which is an impost 
upon weavers so profits realised by the ijaradar of a v\ela held on 
agricultural lands from stall-holders.® 

A tenant took A as a partner on the terms of sharing profits and 
payment of half the rent to the tenant. The amount to bo paid by A 
for rent is not rent payable to the tenant x’ so a malikanii reserved to 
a superior from an inferior proprietor.® 

Owners of mahals who are entitled to share in the produce of a tank 
in one of the mahals do not claim rent when asking for their share of the 
produce.® 

A sum in addition to an agreed rent to bo paid by a tenant of land 
may be sued for in a Civil Court.*® 

A premium payable on a lease is not a periodical pajmonl, as the 
word rent connotes,** but there is no reason to suppose that it is excluded 
from the conception of rent in this definition. Nazrami or premium is 
included in the term rent ** A lease for a nazrana and annual payments 
if for rent as regards both.*® 

20. 5«J-section (i9).— Revenue. This definition is new so far as 
Agra is concerned. The Oudh Act had a definition. 

21. Sub-section {20). — Sayar. The definition reproduces that of 
section 3(4) of the Agra Act, with the omission of the words ‘‘ to a land- 
holder ” and “ or the like. ’ Since rent includes, for certain purposes, 
sugar as in sub-section (18), whatever item of sugar does not fall within 

* Sheoamber v. Collector of Azamgarh, 34 All. 358=>9 A. L. J. 431. 

2 Ahlakh Rai v. Ram Saran, 12 A. W. N. 10 (1892). 

® Panna Lai v Unit AU, XI U. D. 187=14 R. D. 634. 

4 Su^Ara V. Aarolam, 11 Ind. C. 2 17. See CAunni v. Rajimnisia, 1931 A. L. J. 
411«=12 D.D. 108(H. C.). 

5 Maharaja of Benares v. Sultan, 1 1 D. D. 234. 

* Secretary of State v. Karuna Kant Chowdhry, 35 Cal. 82, (F. B.). 

7 Ramnaih v. Sikhdar Singh, 40 All. 51=»4 Rev. and Cr. L. J. 15 ; Mala Gulam 
Singh v. Chatter Singh, 24 A. L. J. 585=7 L. B. Bev. 56=1926 B. 0. 236. 

® Muhammad Mumtaz .lli Khan v. Wazir Khan, 7 0. C. 10. 

» Sanwalia v. Nathi Lai, 47 All 920=23 A. L. J. 560=VI U. D. (H. C.) 520= 
(1925) B C 373. 

10 Maharaj v. Abdulla, 9 B. and Cr. L. J. 271. 

11 Dma Nath v. Deb Nath, 13 W, B. 307. 

1® Jai Dayal v. Kesho Prasad Singh, 52 I. C. 409=3 U. D. 117. 

1® Jai Dayal v. Kesho Prasad Singh, 52 I. C. 409=1 U. P. L. B. (B. B.) 24. 
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the definition, is not rent, e. g., purjot, as it is in the nature of ground 
rent for the use of land,* weighment dues constituted sayar and a claim 
for them was one for rent * In Oudh such dues did not come nnder 
rent.® The basis of tho Allahabad High Court view was that the 
definition of sat/ar was not exhaustive but only illustrative, but Mr. 
Knox in Asfia v. Dulcliia (XVII U. D. 371) doubted although he 
accepted it. The definition in sub-section (20) is not contrary to the 
Allahabad view. 

The rent reserved in a lease for cutting grass and grazing cattle on a 
piece of land was held to be and is rent,* but not for grazing land in 
cantonments.s The latter is bad law now. 

Tho inclusion of the word licensee should be noted. Land on which 
an isolated tree stands is not land or the holder of it a tenant. The planter 
of an odd tree with the landholder’s consent on the understanding that 
he would deliver half of the wood, when cut, to the landholder, is a 
licensee.® Payments to bo made by him on account of the right of 
gathering produce, forest right«, fisheries, etc. constitute sayar. This 
overrides, quod hoc, B. and N. IF. R. v. Bandhu.^ 

On account of the right of gathering produce. — This seems to be 
wide enough to include payments to be made for gathering the produce 
of scattered trees which do not constitute a grove,® or for gathering the 
grass grown within a compound.® 

Forest rights, e. g., lac, myrabolam, etc. 

Tanks used for growing singhara and the like fall within the definition 
of land, and what is payable on account of their use is rent as defined in 
sub-section (Id). 'Tanks not used for agricultural purposes are not land, 
and whatever is paid or payable on account of their use is not rent but 
sayar. 

1 Asfia V. DuLhia, XVIi U. D. 371=1936 B. D. 520. 

* Suraj Pal Singh v Jawahar Singh, 1933 A. L. J. 521=1933 A. I. B. All. 

310=XIV U. D e. C. 69=14 L. B. Bev. 202=17 B. D. 182 ; Mahendra Pal Singh 
V. Ganga Sahai, XIV U. D. H. C. 128=14 L. B. Bev. 758; Gulzari Lai v. Phool 
Ckand, XXll V. D. H. C. 7=1936 B. D. H ; JVoor Muhammad v. Lalloo, 1939 
A. L. J. 890=XX U. D. (U. C.) 70=1939 B. D. 389=1939 All. 614. 

* Dulare v. Umrao, 1 0. C. 103 ; Bashir Ahmad v. Lai Narain Partab 

Bahadur, XVI U. D. 602. 

* ifanohar Lai v Gouri, 12 A. L. J. 36=22 I. C. 16 ; Bam Prasad v. Bena- 
res Cotton and Sille Mills, 11 L. B. Bev. 110=1930 A. L. J. 550=1930 A. 1. E. 

All. 399=XI D. D. (H. C.) 157=--52 All. 566 ; Cantonment Board v. Kishm Lai, 
1934 A. L. J. 409=1934 A. LB. All. 609=18 B. D. 275. 

5 Aueeri Lai v. Mulhan, 22 A. L. J. 339. 

* Saehla v. Ram Sakai Rai, XVI U. D. 466. 

» 31 All. 342=6 A. L. J. 400. 

® This is opposed to The Secretary of Stale v. Bindraban, 32 All. 342=1 A. VV. N. 
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9 Ram Prasad v. Benares Cotton and Silk Mills, 52 All. 566=XI U. D. 
(H. 0.) 157. 
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Use of water for irrigation. — Irrigation may bo from an arlilicial 
sonrce, sncb as a tank, canal, etc Irrigation from natural sources is not 
included now. 

22. Subsection (21). — Sir-holder. The possession of sir is essential. 
Qu. Whether mere ownership without physical posses.sion is enough ? The 
persons who may be sir-holders are recorded (as defined in cl. IG) land- 
lords, underpropriotors and permanent tenure-holders. A mere landholder 
as such, who is not a landlord etc. cannot be a sir-holder, e. g., a 
thekadar or a mortgagee. 

23. Subsection (22) — Sub-tenant This definition reproduces 
with variations that in section 3(7), Agra Act. The words “ a grove- 
holder or from ” have been inserted between “ from ’’ and '• a rciu-free 
grantee ; ” and the last portion “ or from grantee at a favourable 
rate of rent and by whom rent is or, but for a contract expros.s or 
implied, would be pa 3 ’abla ” are new. The words '■ who is liable to have 
rent fixed under section 187 have not been re-enacted. Now it is made 
clear that a person holJing land from a grantee (rent-free or at a 
F.avourable rate of rent) is a sub-tenant, provided bo is or would bo 
liable to pay rent, and it is not necessary that the condition as lo liability 
to have rent fixed under the resumpiion chapter should exist. The 
ruling in Bhikari v. Ram Bharose^ will now be liad law. 

A sub-tenant is a person who holds land from another possessing 
therein the interests of a tenant, e. g., occupancy, ex-proprietary, 
hereditary or nou-occupancy tenant, an I honc' an occupier or cultivator 
of sir land though called a shikmi is not a sub-tenant. A permanent 
tenure-holder, although technically called a tenant, is practically the 
real proprietor. Hence a person holding from him is a tenant and 
not a sub-tenant * A thekadar is not a tenant and a person holding 
from him is not a sub tenant. Tim fact that a ten int-in-chief does 
not execute the decree olitained by him ag linst a .sub-tenant does not 
make the latter the tonant-in-chiet.^ 

Tenant means the real and genuine tenant and this ha” to be 
borne in mind specially in two cla.sses of ••a'-cs, Ratwari-, in order to 
circumvent their service rules, have their agricultural holdings recorded 
in the name of some relation, friend or dependant, as tenant, with their 
own names sometimes as sub-tenant, lievcniie Courts do not encourage 
this sort of subterfuge, and look upon the person whose name is 
entered as the real tenant, specially if after ceasing to bo a patwari the 
latter allowed his name to bo entered as sub-tenant and has not for 
a considerable time taken steps to have the entry corrected.* 

In the other class of cases, in order to prevent the accjuisition 
of superior tenancy rights in the actual cultivators, zamindar.s have a 


1 XVI U. D. .S30. 

* Badal v. Aminuddin, 13 L. R. Rev. llOn=XIII U. D. 119. 

* Ruttam V. Sunder, XII U. D 50. 
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large area oE land entered as the tenancy holding oi some female 
or other relation, and the cultivators are shown as sub-tenants. The 
revenue courts look askance ai this and treat the actual cultivators 
as tenantS'in chief and not as sub-tenants. 

In such a case, the cultivator may be estopped from asserting a 
fonancy-in-cliief in himself, by payment for a long time o£ rent to the 
person recouled as tenant. ^ 

Where a proprietor just before his estate is taken over by the 
Oourt of Wards grants a long lease to a servant of land part of 
which is in tho tenanc 3 '-in-chief of A, with a view to reduce A to 
the position of a sub-tenant and to cheat the Court of Wards of the 
actual rents paid, and the lease is unregistered, it is invalid, and A 
remains tho lenant-in-chief.* 

A permanent lease at a nominal rent w'as granted to the wife 
and mother of tho zamindar, the}’ being parda ladies. There was a 
pretence of separate receipt of rent bahis and issue of receipts on 
behalf of the ladies as occupancy tenants and institution of arrears 
of rent suits in their names. The ladies were at the most thekadars 
or assignees of I'cnt, and the real tenants were the persons entered as 
their snb-tonant.s who cultivated the land, and not the ladies. The 
device was obviously adopted to pievenr the accrual of occupancy 
r‘ght.sin the actual cultivators.^ 

Whoro tho day after the execution of a perpetual lease of some 
plot.s in favour of a female m6ml)er of a joint Hindu family the 
zamindari is said to be sold to the other members of the family, the 
lease is to be regarded with extreme suspicion, even if suits are 
brought in the name of the female member while the family is joint. 
If after tho disruption of the family tho name of the female is 
removed, tho actual cultivators cannot he regarded as sub-tenants 
of the female le ssce.^ 

Where after ejectment of certain tenants a lease, found to be 
fictitious in its nature and operation, was granted to the manager 
of tho estate, and tho tenants wore restored to possession, the tenants 
continue to he tenunts-in-chief and are not sub-tenants of the lessee, 
although they had passed Mmliats in the name of the lessee,® 

AVhore a land is recorded as the khuclkasht of A, and is really so, 
an entry that B is sub-tenant, of that land is wrong ® 


^ Ram .-iuc^A Prasad v. Purshotiam, 9 L B. Bev. 208=*IX U. D. 45 — 1928 
R. C. 103=«12 B. D. 290. 

* Sker Smffk v. Btnwari Singh, Xfl U. D. 168. 

^ SiBaralh Singh ifakund Das, XX U D. 105=1938 B. D. 827 -.Nawaztsh 
Ali Khan'T. t/mmo, XX U. D. 361~ 1939 B. D. 414=1939 A. L. J. (B. B) 97; 
Aditya Narain Singh v, Jangi, XX U. D 292=1939 B D. 13. 

® Mochna Kuar v. Sjinaru, XX U. D 301=1939 B. D. 12. 

* Nageshar Sahai v. Mohan, 105 I. 0. 103=4 0. W. N. 305*=1927 A. I. R. 
Oudh 529=11 R. D. 377. 

® Muifa V. Radha Patti Singh, XIV U. D. 346=14 Ij. R. Rev. 672=17 R. D. 806. 
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In spite oE a mortgage to a shikmi in actual cultivation l)j a 
co>sharer of his share of the sir, no mutation of proprietary rights 
taking place and the sir continuing to be recorded as the sir of the 
mortgagor and his co-sharers, the shikmi remains a shikmi and not 
the holder of khudkasht of a mortgagee.* 

A mortgagee from the tenant-in-chief is not his sub-tenant. If 
his mortgage is unregistered, but he has possession, his deed is evidence 
as to the nature of his possession. ^ 

If the mortgagor of a holding, mortgaged before the passing of the 
Rent Act of 1873, when such mortgages were valid, died lioirless, after 
1002, rights of occupancy and the mortg.ige both became extinguished, 
and the mortgagee became a tenant.® 

The definition also enacts that a tenant who holds land from a rent- 
free grantee is only a sub-tenant. The omission of the words who is 
liable to have rent fixed under section 187 of the Act of l‘J2t) ’’ removes 
anomaly and renders useless the rulings to the contrary. All rent-free 
grantees whose cases did not fall under section 185 or section L8() of the 
Act of 1926 were liable to have rent fixed, and the persons holding land 
from them were therefore sub-tenants.* This rendered useless the rulings 
under Act II of 1901 which held that tenants under rent-free grantees 
were tenants-in-chief and could acquire occupancy rights.® 

A person holding under an idol rent-free grantee (probably the grant 
being charitable and irresumable) was not a sub-tenant, as the idol 
could not be assessed to rent as a tenant.® 

Often an express contract of sub-tenancy is not proveablo and a 
contract has to be inferred from circumstances. Where the landholder 
sublets a holding over the head of a siftb « tenant and the latter accepts 
the position by paying rent to the lessee, he assumes the position of a 
sub-tenant.* 

I Where a landholder wrongly ejected a tenant and took possession of 
mis holding, the remedy of the tenant was clearly under section 183 but if 

t Dip Narain Singh v. Chandu Shukla, 15 L. R. Rev. 1C6=XV 0. D. 116«=18 R. 
D. 119. 

® Jit Singh v. Shah liunir, 15 L. R. Rev. 90. 

3 Mahabal Singh v. Radha Raman, II D. D. 258 ; Parshotam Dai v. Deo- 
nandan Singh, III U. D. 305. 

* Amanat Khan v. Bharota, B. R. 2 of 1932=XIII U. D. B. R. 15=13 L. R. 
Rev. 237. Bat not if they had completed 12 years of occapation nnder the 
grantee prior to 7th September, 1926 ; Mangroo v. Amhiha Prasad, 14 L. R. 
Rev. 912=15 L. R. Rev. 172=XV U. D. 13. 

5 Ajita V. Gobind Prasad, B. R. 10 of 1904 ; Golcul Singh v. Dalip Singh, 
111 U. D. 120 ; Kundan v. Ram Sahai, B. R. 8 of lOOl^XV U. U. (B. R.) 27, and 
nameroas other cases cited in note (i) in Appendix VII at the end of the hook. 

* Khachcra v. Radha Nrilya Behnri, XIII U. D. 199=»14 L. R. Rev 386. 

* Shridkar v. Maha Devi, XVII D. D. 384=1936 R. D. 522 ; Mata Prasad v. 
Jadu Nath, XX U. D. 73=1938 R. D. 783=>1938 A. L. J. (B. R.) 80. See also IX 
U. D. 45. 



Sec. 3] 


Cefiailions — Sub-tenattt 


3d 

the period oE limitation for a suit under that section had expired an 
attempt was often made to eject him as trespasser. This is not permis- 
sible.* In Ganga Narain v. Alanik Lal,^ a futile distinction seems to bo 
drawn by a judge between wrongful dispossession and taking possession 
without the tenant’s consent, and on the basis of this distinction a suit to 
eject as sub-tenant in the latter case was held maintainable. Where a 
zamindar occupied the land of his occupancy tenant for more than 12 
years witliout any rent being fixed, his occupation was not as shikmi but 
as trespasser, and the occupancy rights were held to be extinguished.* 

Whether a landholder in possession of his tenant's holding is a 
sub-tenant or is in wrongful possession depends on the facts and 
circumstances of each case. Unless the circumstances prove him to he a 
sub-tenant, he is a landholder who has dispossessed his tenant in 
contravention of the Act, and can only be proceeded against under 
section lyfi * Where the sole /einindar has been in possession of an 
occupancy tenant 's holding for five years after his death, the presumption is 
that ho is in possession as zamindar and not as sub-tenant, and since his 
heir did not recover possession within limitation, his right and remedy 
are bari'od. Ho cannot be sued as a tresptisser.® Where a zamindar 
usufructuarily mortgages a tenant's holding representing it to be his own 
sir and kliudla.'ht, and the mortgagee takes possession, the tenant’s 
remedy is not a suit to eject the mortgagee as sub-tenant, because 
there was no contract of tenancy made but a suit under section IbO or 
183.8 

The fact that the patwari papers show the zamindar as sJdkini 
is immateiial.^ Payment of rent or an agreement as to tenancy 
has to bo proved. 8 Entry of a person's name as sM/cmi over the land 
of another merely proves occupation ; whether he is a sub-tenant 
depends on circumstances such as payment of rent, etc.® 


I llimmat Singh v. Chunjii, B. B. 6 of 1912 ; Ghurpat Sahi v. Mahabir, 113 
I. C. 817=X U. D. (H. 0.) 170=10 L. B. Bev. 201 ; Gaya Sahu v. Mendha^, 
11 U. D. 3l ; Chandika Prasad v. Bhairou Prasad, I U. D. 34=30 I. C, 811, 
ileial Singh v. Behari, B. B. 6 of 1925. Bat see note 8 to section 180. 

* 1927 B. C. 343. 

9 Deo Raj v. SUa Ram, 12 L. B. Bev. 60. 

* Uimmat v. Chunnt, B. E. 6 of 1912 ; Chandika Prasad v. Bhairon, 1 U. D. 
34 ; Salig Ram v. Ganga Prasad, IX U. D. 147. 

* Sarahjit Das v. Manbodh XVI U. D. 397. 

9 Lochan Rat v. Chikuri, XVI U. D. 544. 

^ Eimmat Singh v. Chunni, B. R. 6 of 1912 j Etc Roj v. Sila Ram, 12 L. 
B. Bev. 60. 

8 Gaya Sahu v. Mendhai, II U. D. 31. 

« Uulae Singh v. Jit Singh, B. B. 6 of 1912=1 U. D. 218=1 0. L. J. 54=25 
1. C. 177 ; Sanwal Singh v. Prag Dat, 1 0. L. J. 517=26 I. C. 86=1 U. D. 220, 
Ram Ghulam v. Diwari Lai, 1939 A. L. J. (B. B.) 2. 
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The plaintiff in a suit to eject a person as sub-tenant, lius to 
prove the sub-tenancy^ and if the defendant is really the mortgaf/ee 
in possession he cannot bo ejected as a sub-tenant.* So, if ho ii 
really a co-tenant with the plaintiff, the land having been in the 
tenancy of an ancestor of the parties, and there being no evidence 

Where a lainbardar who had no share in a pafti bat wai entered 
as statutory tenant of some plots in it, sued one of ilio paftidars, 
who was entered as the sub-tenant of the land, for ejectment as 
non-occupancy tenant, and the pattidar denied his sub-tonancy and the 
statutory teniucy of the plaintiff, the latter ought ai any rale to 
prove the sub-tenancy if not aL<o his own statutory tonancy * 

Payment of rent by a sub-tenant direct to the z imiiidar does not 
prove that the tenant-in-chief has -evered hi.s connection wi'li ilie lioIJing + 
Unless it is proved that the interest of the tenant has been exiinguishej 
in one of the ways mentioned in section 45, collection of rent by the 
zamindar will be deemed to be as agent of the tenant, ami the person 
in occupation will be treated as a sab-tenant and liable to ejectment as 
such.® Where an heir of a deceased tenant exi-jts and the holding is in 
the possession of a sub-tenant, the latter roni lii'js so. in 'pile of a lease 
executed in his favour by the landholder.® 

The entry is not an estoppel but evidence,’ and it can bo roltutted. 

Palwari’s papers often show A a? a tenant, but B as kalnz or in 
possession. This may mean that B is in possession under some sort 
)f arrangement with A, or that A has ceased to have any interest in the 
uolding, B being the real tenant. The e.xact position of B has to be 
inferred from evidence or from circumstances. 

Entry of B's name as shikmi over the land of A certainly jiroves B's 
josseasiou. Uoea it prove B'a sub-tenancy ? iSince the entrie.-i in revenue 
japers are said to have presumption of truth — the author does not 
tnow of any Act or Enactment, other than aections 44 and 57 of the 

1 JmI Muhammad v. Kishun, XV U. D. 420 , liaineshwar Pratad v. Khedan, 
1939 A. L. J. (B. R) G5; Kauleahar v. Sarju, XVII U D 135 ; iiani C/ialam v. 
Diwari Lai. XX U. D. 119^1938 B. D, 850 , Mohib Ah v. Buchunu, XX U, D. 
1=“1938 R. D. |753 ; Rajbir v. liaghu Nandm, XVII U. D 136; Lochaii Rai v. 
Chikuri, XVI U. D 544 ; Daljit Stngh v. Kauleihar Prasad, XVI U D. 551, 
Naim Narain Singh v. Jlam Acharaj, XVII U D. 329=1936 B. D. 479. 

* Pameshuar Prasad v. Khedan, 1939 A. L. J. (B. R.) 86. 

* Anandi Lai v. LaJcshmi Chand, XIV U. U, 61=14 L. B. Rev. 235. 

♦ Kangal Singh v. Sukhnandan Singh, 2 L. R. Rev. 194 ; Uazari v. Durga, 
4 L. R. Rev. 404=10 K. ami Cr. L. J. 59=V U. D. 520=1923 R. C. 152=7 B. 
D. 323. la this case paymeot of rent by the eub-tenaut was due to a private 
arraugement with the teuact. 

5 Thalcuri v. Shib Lai, 9 1. L. R. Rev. 17=IX U. D. IC. 

• Ear Pal v. Sital Din, Xll U. D. 70. 

’ See All Husain Khan v. Maniyan, VII U. D. 14b( 1926), R. C. 248, but so 
Gopi V. JaUri, VI U. D. 473=1925 R. C. 480. 




Sbo. 33 DeSnitions — Sub-tenant 4i 

iiand Revenue Act, and a mere patwari’s entry does not come under 
either which warrants such a presumption — it has been held that the 
entry must be presumed to be tiuo, and it is for B to disprove it * This 
only means that tiu) entry prima facie evidence, amounting at times 
to estoppel, against B Jn such cases, B usually pleads a tenaney-iu-chie£ 
iu him.'clE ; but A is the lecordcd tenant-in-chief. B has to show 
that the entry of A’.if name as leiiant-in-chief was wrong or that B's 
tenancy teriuiuated under section 45. It vs open to jB to disprove the 
entry of his name as sub-tenant by showing that he never paid any 
rent to A and wa^ clo-ely related to him,* or idiat he has obtained a decree 
from a competent court declaring his status to be more than a sub- 
tenant or as a proprietor,^ or a decree for rent has been passed sigainst 
him as the ten ini-m chict ♦ A -uit under section bij of the Act. of 192G, 
present section could not be maintained even if the defendant 

wiis entered in the paiwari piper.s a-' a .■'Ub-tenant, if there was no proof 
that the defendant was .nlmitted a> a sub tenant or paid or agreed 
to pay rent, specially wIi'mv the latter claimed by adverse possession 
exceeding 12 veais.® 

If a pet son alleging himself to be fcntint-in-chief, is proved not 
to be so, or to have admitted the cultivator to tenancy, the cultivator 
is not his sub-icnant.® 

AVhero the alleged sub-touant has been proved to be the mortgagee in 
possession of lands in a holding and because of what was probably an 
unauthorised entry liy the patwari of his name as the sub-tenant, and the 
mortgagor sues to eject him as a sub-tenant, and the latter contests the 
position, the plaint ill: must prove that he admitted the defendant as a 
sub-lenani.^ So if a recoided sub-tenant in possession has l)e 0 n admitted 
to be the tenant-iii -chief hy the zamindar, and this position is more or 
less detiniicly recognized in a suit for ojcctin'mt brought by the 
recorded teiuinl', in a subsequent proceeding by the latter to ejeoc the 


1 Uaied All v Sada Ullah, IV U. D 221 ; O pi Kuar v. Jasri, VI U. U. 

473: Iswar Dm v. Dkumi, VI U. D. 106=1925 B. C 480; Muhammad Ishaq 
V. Sardar Khan, XI! U. U. 02=12 L E Bev 103 ■, Hasmi v. Bishica Nath, ll 
L. R Rev. 308; -Is/ie/ Ah w Ajodhya, lO R aud Ur L. J 129 ; Sjd(iii 7 unn<»«a 

V, ,fan Mahtimsd, IV U. D 530=7 B- aud Cr L J. Rev. 113 , Ram lad v. 

Tribhuwan, 111 U U 371 ; Bhola Nath v. Kandhaya Lai, VU D 432=4 L 

R. Bev 190=9 R. aud Ci L. J. 213. 

' *GayaSahu v. Mendhai, 11 U D. 31 ; Hulas Singh v. JU Singh, I U. D. 
218=25 I. C. 177=B. R. 6 of 1912. 

® Sanwal Singh v. Prag Dal, 1 U. D. 220 

♦ Ram Audh Prasad Singh v. Purahotam, IX U. D. 45. 

^Ram Dhari Hu v Mababir Singh, Xlt U D. 265, Patru v Shea Harakh 

Sinnh, XIV U. D 104 -14 L R 435. 

* Paleshri Prasad v Tilak Lai, 14 L. R. Rev. 475=XI V U. D. 239. 

1 Lachmi v. Gkuran, 15 L. R. Rev. 616=XV U. D. 370. 

T. A.— 6 
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defendants as sub-tenants, the plaintiffs must prove that they admit tod 
the defendants as sub-tenant.^ 

Where sub-tenancy is denied and not proved, and the plaintiff admits 
that the defendant pays rent direct to the zamindar and cannot explain 
how the defendant's tenancy arose, his suit for ejectment fails.^ 

W'here the evidence of the /.amindar and the patwari proves the 
entry of A's name as tenanl-in- chief and of B's name as sub-lenarit 
to be wrong, and that B was the person admitted to the lenancy-in-uhief, 
the suit fails.® 

Where the recorded tenant-in-chief had lost possession loii.if ago and 
had not paid rent for a considerable term and there nas no proof of any 
admission by him of the defendant as .sub-tenant, his suit for ejeclinenl 
of the latter fails.'* 

Where an occupancy tenant was out of possession for o^e^ 12 year«, 
and the person alleged as Mkmi was frequently recorded as Lahiz and paid 
rent direct to the landlord, and the tenant was not proved to have collected 
rent from him, the tenant's interest was held to be extingui.^hed.® 

Where in spite of the defendant's willingness to be ejected, the court 
finds another person to bo in possession as .statutory tenant, it. .should 
dismiss the suit for tho ejectment of the defendant as sub-tcnani.® 

In a suit iu which A sues B as sub-tenant, and B denies this status, 
the landholder should be made a party. ^ 

The first thing is to require proof that A's tenancy was never real or 
that it has come to an end as provided by the Act.® 

, Where a tenant allows a relation to share in cultivation with him a 
sub-tenancy is not necessarily inferred.® 

A sub-tenant after the end of the term of his sub-loase remains a 
sub-tenant and cannot acquiie oocupincy rights to the prejudice of or 

1 Dll Earn v. Sfteo Gobind, XV U. D. 477. 

* Bkola v. Jagdeo, XIV U D. 185=14 L. K. Bev. 420. 

3 Dau Dayal v. Dvt.hi, XIV U. D. 529, Nanku v. Thagai, l.'> L. E. Rev. 3l2. 

« Bhandutt v. Gaya Din, lb L. B. Rev. 595=XV U D. 352, Dhanroj v. Earn Eaj, 
XV U. D. 418. 

* Sukha v Bhajan, 14 L. B. Rev. 357==’XIV U. D. 460. 

• Hanuman v. Lala, XV U. D. 392=15 L. B. Bev. 640. 

® Gangs Dm v. Ghazi, 9 L R. Rev. 188=1928 R C. lb ; Muhammad Ishaq v. 
Sardar Khan, XII U. D. 92. 

8 Karain v. Kishsn Kunioar. V U. D. 511=10 R. and Cr. L. J. 48=4 L. B. Rev. 
403=1923 B C. 82 ; Thakuri v. Shib Lai, IX D. D. 16. 

• Gureharan v. Samam. 4 L. B. Bar B5. 
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in partnership with the tenant. He mnst go when the tenant*in'Chie£ 
wishes him to go.* 

The fact ol! a land being suhdot for 20 years or more does not make 
the sub-tenant the tonant-in-chief.* 

24. Snh-s'clion (23). Tenant and landholder. — Sab-seotions (23) 
and (11) replace section 3(6) of the Agra Tenancy Act, and make import- 
ant changes. We have already noticed the alterations in the definition 
of landholder. In Oudh, section 3(10) of the Rent Act con- 
tained the definition of tenant and section 3(11) of landlord. A sub-tenant 
is a tenant unless a contrary intention appears. What is actually in- 
tended to be conveyed bj' those words is not clear. 

The word tenant as before, does not include a mortgagee of pro- 
prietary or nndor-propriotar\' i ights ; nor does it include a grove-holder, 
a rent-free grantee or a granloo at a favourable rate of rent. The definition 
of sub-tenant in subsection (22) however shows that a person holding from 
a grove holder, or rent-free grantee or grantee at a favourable rate of 
rent is a .''ub-tenant, if ho is or would be liable to pay rent. Hence the 
words except when a contrnry intention appears governs the whole of the 
sub-section following fho'O words. 

Nor does the word include an under-proprietor, a permanent lessee 
(as defined in section 3(15) and not every type of permanent lessee), or 
a thekaJar except when and as otherwise expressly providedby the Act. 
The law befoie this Act was the same as regards under-proprietors and 
thekadars. Under the Oudh Act thekadars were tenants for purposes of 
certain .section-^ of the Oudh Act mentioned in section 3(10). 

Rent is, or but for a contract, express or implied, would be 
payable. The words imply (hat rent would be payable to the landholder 
unless there is a contract, express or implied, that no rent would be 
payable at all or to him. A curious construction was put on these words 
by Mr. Justice Knox in Balli v. yaubat,^ under section 34 of the Agra 
Act of 19G1. 

(i) The person to whom rent, as above defined, is payable is the 
landholder, and ho who Ins to pay it is a tenant. Therefore rent 
is the pivot on which the existence of the relation of landholder and 
tenant turns. If no rent is or rvould be payable, there is no such 
relationship, and the occupier is not a tenant. Hence a rent-free grantee 
who holds land on service tenure is not a tonaut so long as the land 
is held on such tenure. A holder of nankar or any other kind of muafi 
land is similarly not a tenant. 

(it) Neither can an ordinary mortgagee of proprietary rights 
be called a tenant, as he has not to pay or deliver anything, although 
he be in possession, and hence he has been expressly mentioned 
as not a tenant. Very often, when a mortgagee is usufructuary 

* Dehi Prasad v. Nazir Khan, 14 L. R. Rev. 94=XIV U. D. 38. 

* Suhhdeo V. Ahhira.ji, XVII U. D. 234=1936 R. D. 337. 

3 9 A. L. J. 771=16 I. C. 120. 
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or is pnt in possession, a stipulation is made that ho should pny 
the revenue due to Government and appropriate the balance of tlip 
receipts to his debt. Such a stipulation decs not turn him into a 
tenant, for ho pays revenue as the agent, of the morlgagor. The 
terms of the mortgage may, however, alter the po.'-ition For instair.o, 
it may be provided that in lieu of tho consideration the mortgagee is 
to remiin in possession for a certain number of yo.irs at the expiration 
of which he is to vacate the laiiJ, and to liiv'o no fiirtlier claim on 
the mortgagor. This is for all jiractical purposes a li-i^e for a term 
of years, a zar-i-peshpi le.isc in fact, in which the rent, for the period 
of the lease has t)een paid iieforehand. It is not uiiU'U il to Had m 
such contracts also a provision for payment of an annual .siim to the 
mortgagor by the mortgagee, in which case, llie contract creates a 
lease for a premium and an anna il rent. A borrowed money from B 
and allowed 7^ to take pO'Se<sion as tonanl of certain plots of land 
at a fixed rent, x^hich was to he set off against the iutcie-t. B is 
a tenant and not a mortgagee, and hence cannot he ejected as a 
trespasser after the mortgagee has been paid olf * If B laid been a 
pure mortgagee his continuance in po^ossioii after the morlgigo lias 
been paid off would amount to trespass, and e\[>ose him to the 
remedy provided by section 180* But an U'ufi ucuury mortgagee 
who is to remain in possession until his debt is paid otil of the 
usufruct of the property or by the mortgagor is a mortgagee and 
not a tenant. 

(ni) It will be noticed that both a landholder and a lonant are 
persons. According to the General Clau'cs Act a pennon includes 
any company or association or body of indh idniils, whetlier incor- 
porated or not. It may lie noted that ,his definition is identical 
with that contained in the Indian G aeral Clauses Act. and, there- 
under it has been held that a tribe or a class or a caste cannot he 
deemed to ho a person who alone can proscrilio for an easement 
under section 26, Liiniiation Act, a- it, is an indeterminate and tiactnatlng 
body incapable of prescribing.* 

Hence in spite of the seemingly wide words of the definition, 
the word person cannot include an indeterminate and fluctuating 
body, where a person has to pci form certain acts continuously for 
a period of time to acquire aright or status, for instance, occupancy 
right by 12 years occupation under .section 11 of Act, II of 1901 or 
the earlier llent Acts. And it was .so held that a fluctuating body 
of individuals such as a firm of partners could not acquire occupancy 
rights.^ 

This does not mean that a lease cannot ho given or a tenancy 
cannot be created in favour of a number of named individuals, who 
are not incorporated. Hucli persons may ho partners or solo partners 

1 Jadu JVanddn L'l v. Jug Nanrlnn, XU D 298 

2 Ram Lai Singh v. Aohaibai Singh, X 0. D. 212. 

3 Maharaj Bahadur Singh v. Gandauri Singh, 2 P. L. J. 323, 331- 

* Cannon v. Kylaah Chandra, 25 W. R. 117. 



Sac. 3] 


Dofiiiitions -Tenant 


45 


in a firm and may constiiale an association o£ individuals. All that the 
Patna case is aiiihority for is that Ihe firm as a firm cannot prescribe 
for occupancy rijrhls. Of conrso if land was leased for cuh.ivation to 
j4, B, C, the partiinrs for the time being in a firm, and no change in 
fho conslifnfion of the firm took place for 12 years, A, B, C acquired 
occupancy I ighfs together* Where only one of them, A, continued 
cultivation for 12 years, B mid C having died or dropped out, A was 
under the Kent Act of IS.t'.I lield to have acquired occupancy rights * 
Under Act II of I'JOl, .since 12 years' occupation must have been by 
the same tenant, it followed that cultivation by A, B and C was not 
by the same tenant as cultivation by A, and the latter did not acquire 
occupancy rights.^ 

If after the ejectment of A, B,C or affor each change in the 
constitution of the firm, the /ainindar created a frc'h tenancy in favour 
of A or of A and another, A could not add the extra period of occupation 
to make up the 12 years in hi.-- favour.'* 

In connection with this a cognate matter may be noticed. A is 
a tenant. lie cannot take B into partnership with him without 
the consent or acqaiesconoo of the .^imindar, so as to make B also 
a tenant of the litter. Hence A could acquire occupancy rights by 
12 years’ occupation, Imt B could not by any length of occupa- 
tion,® unless the landholder con.«ented to the admission of B to a 
share in tlie tenancy, in which ca«e B could heoomo an occupancy 
tenant on the lapse of 12 years after such admission or consent * 
Even this was doubted for it was held that the tenancy of A was 
not the same as that of A and B and therefoi’e A could not acquire 
occupancy rights by 12 years’ occupation.’’ 

Opinions differed as to whether the landholder could by consenting 
to an occupancy tenant taking a partner with him make the latter also 

1 Lftidley v, Gour G^hind^ 11 Cal. 601 

i Forbei\. Ram 22 W. B. 51 . Contra Mahamed Chaman V Ham Prasad, 

II W. K. 52, note 

3 (iauTi Daynl v. Gopal, V U. D. 566=1923 R C 441=10 R mdCr L. J. 41= 
4 L. R Rev. 347 

♦ Karan Singh v. Kalynti Si gh, B. R. 14 of 1919=111 U D 706 

5 Brtj Lnl V. Snhan Pol, II D. D. 345 ; Jautahar Khan v. Bukma, IV U. D 217 ; 
Diltukh Rai V Ram /Id/iin, II lb D 405 

I Sheo Baran Smgh y. Chandan Singh, II 0 D 510=3 R and Cr. L. J. 157 ; 
Khunm Lnl v. Barn Ihal, II U D. 432=2 R. and Cr. L. J. 219 ) Muh. Alt Khan r. 
Narain Prasad, II U D. 421 i but see Gomti v Chwmi, III U. D. 392. 

7 Sardar Singh v. Raghu Nandan. V D. D. 70=1922 R. C 93=4 U. P. L. B. 
(B. B.) 89. 



46 U. P. Tenancy Act — PrcHininary [Dhav. [. 

an occupancy tenant.* The person who for consideration took a co-tenant 
with him or hij heirs could not in any event repudiate the contract * 

It follows from this that a /irm of partners per se is not a person, 
hut all the individual members thereof could together l)c regarded a 
person. Qu. whether the provision in the Partnership Act that a firm 
of partners is a person, makes any difference. 

Section 38 shows that as each partner dies his interest pas.ses to his 
heirs, and no interest pisses liy survivorship eveept in the case of a co- 
widow or a co-tenant dying heirloss. 

There is no reason why a firm of partners as such should not own 
zamindari and therefore be landholders. 

A limited company, and other corporation, or association, an idol, 
a muth, a temple, a wiikf, etc., may t>o 1 inlliolders and as .such are 
persons But section 17 (3) of the Act of 1926 prohibited tlie eonforrtil 
of occupancy rights on such persons, in accordance wiili the views hold 
before the Act of which introduced section 17 ^ 

They are recognised us persons under the law. and may 1)0 tenants. 

do) In usufructuary morigagos in the-e pirts of I ho eoiintrv, 
one of fen comes across a more or less contemporaneous transaction 
by which the mortgagor is put back in po-'ossion of tlio mortgaged 
property as tenant of fho mortgagee. The tian«aclion i- carried 
ihrough in something like the following manner. The inortgago- 
(leed, expressed to be usufructuary, decliires that the mortgagee has 
leen put in possession of the promises, to realise the rents and 
frofits in lieu of the annual iiitere-t running on the debl. By the 
-atne or l)y anotlier instrument, of even or a later date the mort- 
gagee lets the premises to the mortgagor at a rent which tallies 
with the annual interest payable on the dolft A question arises whether 
he annual payment to bo luide by the mortgagor is •• rent, ’’ and he 
a ‘ tenant ’ within the moaning of the definition of these terms given 
in the Act. This turns upon whether the mortgage and tlie lease 
are part of one and the same transaction. If they arc, the annual 
payment is not for rent but for intcie.st, anti a suit for its recover}' will 


* Ramji il'il V Abdul flui. III U D. 432 ; Ramin v /Janna, IV U. D. 
2;f8; Kamta Pratad v Ra'j Nath, V U. U. 1 93-=l 92 > B C. 499— -9 K an 1 Cr. 
L. J. .35. See also Baleahar Rai v. Kasha Prasad Singh, VH U D. 53G ; Dallo 
V. Nihal Smgh, IV U D. 247=.5 L B. Rev. 310, 3/unna v. Baran, 14 L R Rev. 442. 

2 Suhedar v. Manorakhan. 7 L R Rev. 203=1920 R. C. 291 -12 R and Or. 
L J 230 

^ Ihri Dat v. Shio Dutt, B. R 19 of 1912, and cisp cit'd therein ; Keaho 
Prasad v. Rama Nand Gir, I U D 89=29 I. C. 407 , Radhiha Das v. Madan 
Copal, II U D. 344 ; Govtnd Das v. [Undrahrt Prnand, B K of 1922- =1922 
R. C. 157=8 R. and Or. L J. 222, Afackinnon v. Sampat Singh, XIX U. D. 
4^1938 R D 4 Contra, Parma Nand Gir v. Rama Nand Gir, 35 All. 474=-U 
A. h. J. 761=21 I. 0. 43. 
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lie in a Civil Court.* I£ they aer not, the annual payment will be £or rent 
and the mortgagor will be a tenant,* The unity or diversity o£ the trans- 
actions i» one o£ construction o£ I ho document or documents The earliest 
case is that o£ I]a^liplin v Alalttvra Prasad^ (4 All. 439) already cited, in 
which the facts were as follows : On the Kith of March 1874, L gave 
ilf a possessory mortgage o£ certain land for ten years, the mortgagee 
being empowered to take the profits of the land in lieu of interest ; he was 
also to give a lease of the land to the raorlgagor who was to pay the mort- 
gagee tlie profits of rho land every harve.st in lieu of interest, and, in 
default, to pay iiiiernsi on the principal sum at one per cent, per mensem 
from tliB date of the morlgigc, m which case the mortgagee was to have 
no claim to the profit Tlic morigigee was also given a power to cancel 
the lea.se and le-entcr on the land in case the mortgagor failed to pay 
the profit-, of any yeai. On 'he 21st IMarch 1874, M gave L a 
lease of ilio himl under which ll- 1,980 was the sum agreed to ho 
payable annually a- piolii- in Ikmi of interest. L did not pay any profits 
and M sued liis legal lepie-eni.i'ive for interest at the rate of one jier cent, 
per mensem. If was held that iho moifgage and lease weie one and 
indivisible, that. M and L did not stand in the relation of landholder and 
tenant, but, of mortgagee and mortgagor, and that, the claim for interest 
conld he mainfainod in a Civil Court without enforcing the condition a> to 
re-entr}'. Tlio next ca-e was AUiifAH v Lalta Prai-ad.^ Theie the 
mortgagee, in whoso favour a deed of mortgage piovidlng for possession 
in lieu of intere-t had hocii executed granted ilio mortgagor a lea-c of the 
premises on the following d.iy, 'he amoimt of rent reserved being 
exactly equivalent to the amount of inteiest pajahle undei the mort- 
gage, and any arreari of rent being a charge on the niortg.iged property. 
The Court ruled that the tw'o formed parts of the same tian-action, 
the lea-o meiely pioviding a mode for the payineiit of interest on the 
mortgage-money, and the mortgagee could sue iu a Civil Court for t bo 
amount lescrved a- leiit. The next case is reported in a footnote to 
All. at p. 34.’ There, A usufiucluaiily mortgaged certain land to 
and put him in pos.-ession. The mortgagee was to take the pio 
in lieu of interest. On the day after the mortgage he gave a leiise^ „ 
the mortgaged pioperty to the mortgagor at the lent of its. 150. On I V 
rent falling into arrears, P sued on his mortgage claiming to sell the p 
perty for the jnincipal sum and the arrears of rent. Hi.s claim to . 
latter was negitived, iin l it w.xs held tint it should have been made . . 

1 Azizur Rahman v Balhhaddar Prasad, 1 L. R. Rev. 177=19^6 R C. 147; Gulab 
Rai V. Muham nad iluzaffar Ah, IV U. U. 487=tt L. R Rev. 190; Shea Behan Lai v. 
Kateal, II U. D. 4G5 , Bhudeo v Megh Singh, V V. D. 251 ; Lakhan Singh v. Dam- 
mar Singh, MUD. U'l. Contra, Umeda v. Gokul Chand, IV U. D 335 ; Boghtlm 
V. Mathura Prasad , 4 All 439=2 A W. N 71 ; Alto f Ah v. Lalta Prasad, 19 All. 
469=17 A. W N 128. 

^Ch.mmanv B.hadur, 23 All. 238=21 A. W. N. 95 , Khuda Baksh v Aim- 
un-nissa, 24 A. W N. 273=1 A. L. J 715. 

S 19 All. 496=17 A W. N. 128. 

4 AIbo in 21 A. W. N. 109. 
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Kevenae Court., the two transactions being separate and independent. In 
the next case, Chimman Lai v. Bahidur^^ the facts of which were 
similar, the kahuVmi of oven dale executed l)y the mortgagor was drawn 
up striclly in the form of a lease iie'ween landholder and a tenant, and 
set fortli tlie remedie.s availalde to the lessor under .section 'M, Kent 
Act, hv ejectment in case of failuie to piy the stipulated rent. The two 
transactions were hold to i)e separate and a .suit for arrears cf lent to lie 
in a Uevenuo Court The mortgagor was rogaidoil ti.s a tenant under 
the Kent .\ct. The next, case is ICIiuila Bakih v Ahm-ttn-nnsa,^ in 
which the term of the leasi* was less than that of the mortgage Tlie 
mortgage and tlie lease were regarded as two transactions. 

A granted an u; nfructaary mortgage to .S, and took tlio land hack 
under a kahuhat. Then* was no term in the mortgage-deed empower- 
ing the mortgagee to eall in his inonoy on default in payment of rent, 
but the labuliat empowered the lessor to eject on such default. It 
was held that the two were independent transactions^ 

A curious result followed. Tho morfgagor hecame a tenant and 
could liccome an occupancy tenant by jire.scription.^ Under the Act of 
1926, he became a 'taitiiory tenant or a thekadar, aci-ording to tlie 
nature of tho property mart gaged and Ica.'cd. 

A mortgagor by executing a eonicmporaiieoiis kahuluit of the 
land mortgaged, retained its possession Ho also executed a ■•ecurity 
bond for payment, of the rent charging his eijuiiy of redemplioii It. 
was held in a suit to enforce ilie security bond that the documents of 
mortgage, lease and security did not constituio one transaction, 
viz. tliat of a simple mortgage, and that tho obtaining of a decree 
for rent due from a revenue court was nor a condition precedent to 

the suit to enforce the security bond and the fact, fh.it liofore the 

court can pass a decree enforcing the charge ilio arre.irs of rent have 
to be ascertained does non mike the claim one for arre.irs of ront.“ 

A mortgaged his fir to D and then his zamindari shire to P. P 

obtained a decree and in c\c'ea'ion purclii-ed the pirlion inorlg.iged to 
D, and then ejected A. In suit by P Xa eject D, held that he, being a 
prior mortgigee, was entitled to hold on until reiieeiiieJ l»y /'.® 

a') The idea of rent, is th.it it is something payable for the holding, 
U'O of occujiiiion or ilie lui 1 of .mother A j)iii>on who pays revenno of 
something on account of levcmie payable to the G.ivernment i- not a 

1 23 All. 338=21 A. W. N. 95. 

2 24 A W N. 273=1 A. L J. 715, See also Imdad Huaaiti v Badri Praiad, 20 
All. p. 4IJ7 (where the two tr.iaaa'tioos were hehl to be one) ; Bnj iinhan v. Algu, 26 
All. 73 ; litndethri v Sadhn, 27 All 591 ; Caattar Mai v. Baij Nath, 28 All 7l2. 

3 Muh. Karamat All v. Ganethi Lai, VIII U. IJ (11 CJ ) 123=101 I. C. 516. 

5 Kurdan Lai v JJukain Singh, 1926 B C 523. 

3 Muhaina ad Asliru/ Alt Khan v. Behan Lai, 1937 A. L. J. 511—1937 A. I. k- 
All 475. 

6 Kalyawnal v. Samonda, 25 I. C- 272 (A.)> 
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tenant.^ Hence, a holder of nankar land, sabjeot to pay the quota 
of revenue recorded in hi« name ie not a tenant or a rent-free grantee* 
Arazidars, inferior proprietors, and the like are proprietors and not 
tenants. A is in possession of certain land in a mahal of which B is 
the propriofor. A is proved to have been in the habit of receiving 
the rent of liis ioniint, and paying a certain sum on account of Govern- 
ment revenue and village expenses and he is also competent to sell 
or mortgage his rights, A is not B's tenant bnt a subordinate 
proprietor. ® 

Whore the olqect of a lease of in favour of the vendor’s 
father was to contravene section 14 of the Act of 1930, the tenant 
of the land was the vendor and not the father, and the persons in 
actual Cultivation wore the sub-lenants of the vendor and not of 
the father * 

(ri) A tenancy arises either by contract, express or implied, or 
by operation of law, as in the case of exproprietary tenancies. A 
contract of tenancy is a bilateral contract, each party meaning the 
same thing in the same sense. If a landholder regards the other, 
who happened to bo tho tenant's mortgagee as a tenant, and the 
other takes his stanl upo.i a mortgigo, tliire is no contract of tenancy.® 

In this ca«e, tho defendant, ('tenant's mortgagee) had been passing 
kahuliaf.t as tenant but in civil litigation to redeem the mortgage, the 
defendant had succos'f ally asset ted that ho was the tenant s mortgagee. 
If A enters iiv o occupation of B's land with his consent, a tenancy 
arises, although nothing may havo boon said Ijouvocn the parties as to 
the payinont or amount of rent. B can get tint dcierinineJ by a 
licvonuo Oourt. If A oiiUvs into oocupitioii without B's consent the 
latter may choose to treat him as a tenant or as a tre.sjt.i'sor. In the 
latter event no tenancy arises. tSimilarly. it B elects to ti eat A as a 
tenant and tho latter r.'^pu liates that position, there is no tenancy. 
Whatever may lun'e liecii tho ca«e under ^eotion 34 oE tho Act ot 1901, 
section 44 of tho Act of 1926 made it clear that a squatter was a 
trespasser, pure and "implo. Section 180 of tho present Act does not 
alter this. 

(vii) In indigo cultivafioii, owners of land often take advances 

from tho planler. the condition being that in certain events the latter 

may enter on tho land, look after tho cultivation, and harvest the crops. 
The planter by availing himself of tho benefit of this condition becomes 
a tenant so as to be liable for payment of rent.® 


t Bat see Girwar v. Janhi, B B. 3 of 1888 
2 Oanesh v. Gmesh Pratad, B. B. 17 of 1881. 

2 Batnol V Jagat Naratn, 4 N. W. P 172. 

t Kaioali^l V. Glvdhavi Ram^ lit U- H* 133. 

5 Bishwa Nath Pratad v. Maharaja of Benares, 1938 A. L. J. (B. B.) 39, 
® Manohar Das v. Deen Dagal, 3 N. W. P. 179. 

T. A.— 7. 
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(pm) A tenant holding over after the expiration of his term is a ioiianl, 
by sufferance whom the landholder may elect to treat as a trespasser or 
as a tenant at-will and eject at any time * 

This is true of any person allowed to hold by sulforanco * 

(i'vb) In the absence of a proprietor, co-sharers who hold and 
cultivate his land as trustees are not his toii-iiils.® Somutiinos the 
loajib-ul-arz of a village provides tint if a co-sharer disappears from 
the village w'ithont leaving any one to look after his interest, the 
other co-sharers may take up his interest until his return. A co-sharer 
who thus assumes control over the share of another is in the position of 
a trustee and not a tenant. 

(x) A co-sharer in the zimitidari may bo a tenant of the entire 
proprietary body or of other co-sharers; ♦ and a tenant by purchasing a 
fractional share in the zimindiri does not cease to bo a tenant so far as 
the holding is concerned. = For instance some co-sharors may l)e fix-'d- 
rate tenants of the entire holy of proprietors.® So the morlg.igee of a 
share may be a tenant of the proprietors.’ 

But the mere fact that a co-sharer cultivates more thin his share of 
the land does not make him a tenant in respect of the excess ® Tlio 
fact that according to tho mijib-ul-arz, a co-'liaror cubivating .s/r and 
khudkashf has to piy something by way of rent to tho proprio! iry body 
does not mean that he is a tenant. It only moans that lie is accountable 
in a suit for profits ® A co-sharer may cultivate another co— haror's share 
as his tenant of .sir.*® 

(xi) Whore a Hindu tenant assigns some plots in his holding to his 
brother's widow in lien of her right of m lintonanco ho does not cease to 
be the tenant of those plots ** 

(®ii) A landholder is the person to whom vent is payahlo or with 
whom the contract of tenancy is m ido. An usufructuary mortgagee of an 

1 Amir Butain v. Alladta, "i U. P. L R. (.B. R.) 93 "6 R. ond Cr. L. J. 108. 

* Mathura v. Raj Kumar, III U. D. 4G5. 

3 Nand Ram V Bahai, 3 L. R. 30. 

♦ Rikhi Ram v. Pancham, XI U. D. (II. C.) )8'J=»123 I. C 108. 

5 ifahabtr Singh v. AhianuUah, 21 A. W. N. 35 ; Abdul Hasan v. Bhurn' 
26 A. W. N. 226 ; Ketar Kuar v. Kallu Ram, 50 All. 479=26 A. L. J. 283=IK 

U. D. CH. C ) 17=9 L. R. Rev 33=C1927) B. C 477 ; mndnr v. Mnh. Ahmad, 1927 
B. C 593=IX D. D (H. C.) 155. 

6 Jumna Prasad v Dimri, (1914) I U. D. (B. B.) 77 ; Muh. Fida Husain 

V. Damri, 1922 B. G. 322. 

’ Baldeo Rai v. Mukhoo, VIII U. D 84. 

8 Indar Lai v. Deojit, 4 A. L. J. I ; Gendanlal v. Rustam Singh, 7 A. L. J. 90 

® Dhandu V Hans Raj, 10 L. B. Rev. 1==X U. D. 10. 

10 Thakur Singh v. D il Kuar, 5 L B Rev. 274=VI 11. D. 212. 

11 Bhagitalhi v. Shahbas Khan, 111 U. D. 419 ; Ram Daj/al v. Oopal, 6 L. R 
Rev. 121=10 B. and Or. L. J. 156=VI D D. 94. 
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exproprietary holding in possession, who, in virtue of such possession, 
sublets the holding or receives rent from the actual cultivators, is the land- 
holder in respect of the latter. They cannot deny his title to receive 
rent after obtaining mutation of names ho can sue for arrears of rent, 
including arrears of rout that accrned due to him before the mutation.* 

It follows that a mortgagee not in actual possession cannot eject 
the actual cultivator or another mortgagee who is in possession or sue to 
recover rent from him, as he is not the latter’s landholder.® And as a 
person cannot bo his own tenant, a mortgagee in possession of a village 
cannot by cultivating land in that village acquire the status of a tenant 
for himself as against his mortgagor.* 

(iuiii) A thekadar in possession by receipt of rent is the landholder 
of the actual cultivators, s 

A perpetual lessee of proprietary rights to whom is assigned the right 
to collect the rent of a holder of fixel-rato land and of non-agricultnral 
land, is not the tenant of a holding. 

A lambai’dar, as being the parson to whom rent is payable, is the land- 
holder® ; so an expropriator who, having dedicated his property to charit- 
able or religious uses, has constituted himself the manager.’ 

(^xio) Where khudkasht land of A is on partition allotted to B, B 
becomes entitled to it, unless he, by agreeing to take rent from A, con- 
stitutes him his tenant,® 

If there has been a partition, and certain lands are allotted to A, B, 
another co-sharer before the partition, who cultivates them, does so as 
tenant or squatter.® 

But if A's khudkasht is by mistake put in B's lot, and A continues 
in cultivation, B cannot eject him in a revenue court.*® 


1 Kanhaiya Lai v, Mata Dayal, B. B. 4 of 1901. 
* Kanial Singh v. Bhagwali, 14 L. B. Bev. 204. 

8 Eetho V. Bahu Lai, B. B. 2 of 1897. 


4 Parma v. Uinrao, B B. 1 of 1885. 

5 Lai V, Uday Partah, B. B. 9 of 1892. 

6 Siddiga V. Ram Autar, 39 A 675-15 A. L. J. 745-3 Bev. and Or. L. J. 213. 

7 See Para, ram v. Bholai, B. B. 21 of 1881 ’rSardar v. Pahup, B E. 1 of 1897 ; 
Dtepa V. Udai, B. S. 6 of 1903. 

sew. Parma, .and.. Arku B. B. 19 of 1910; ^ ” 

Charan Singh, Xtl U. D. 41 ; Kali Pratad v. BaU Lai Bachn Rai, B. B. of 1931- 

XIIU.D. CB. B) 7. 

9 Haival Rai v. Ear Pratad, 45 All. 711=21 A. L. J. 634-1923 B, C. 46 -4 . 
R. Bev. 437-V U. D. (H. C.) 196. 

Id Mdbarak Hutain v. Mah. Ishaq, 8 L. E. Bev. 6. 
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(xv) An nsufructuary mortgagee oE fixed-rate holding does nnl, li(>. 
come a tenant o£ the zamindar, alihongh ho pays rent direct to 
nor oE an occupancy holding.^ 

The view in Saudaaar v. Ganpa SinpJi (ID A. L. J. 70:i) was not 
adopted in Kunj JBehari SiriffJi v. Lahhpali^ which held that both the 
mortgagor and the mortgagee constitute the tenant oE the lioMing and 
the landholder may sue for and realise the rent in execafion from either. 

(.ii’i) A lessee cannot deny the titlo oE his lessor, however had the 
latter's title may be.^ 

(xvii) A settlement court decree conferring on the defendants under- 
proprietary rights in trees only st.vnding on the plots and not in the 
plots themselves, does not mike the defendants tenants of the plot.® 

(xviii) When a defendant, sued as a tenant, denies the tenancy the 
plaintiff must prove it.® 

(xix) A lease for a period exceeding it years granted by the 
guardian of a minor not appointed under the Guardian and Wards 
Act but ill a suit under .section 92, C P. C. i' not, void under section 9 
of the G. and W. Act.^ 

(r,r) Holding h/ a fami’i / — A joint Hiiilii family is a person and 
hence may be a ton-int. In the case of a family, specially a joint Hindu 
family, a question arises as to whether the whole family is the tenant 
or only the member in whoso name a lease thereof or an entry in the 
revenue papers in respect thereof stands. Three distinct classes of cases 
must bo considered, vh. (a) ivhoro the holding onco belonged to a common 
ancestor, who has left several descendants, only one or some of whom 
are recorded as tenants, (i) whoro the holding at one time belonged to 
all or two or more inenihers, and now is in the nam 3 of a single 
member or of a descend iiit of a single member, and (c) where a 
holding is taken for the first, time in the name of a single member. See 
notes to section .'58 

25, 5w6sec<wn (2^) Thekadar. — This definition is borrowed from 
section 199 (1), Agra Act, with variations. 

The variations made are : — the substitution of “ the rights in land 
of a proprietor, under-proprietor or permanent lessee or mortgagee in 
possession ” for ‘‘ proprietary rights in land;” 

and the addition of •' but does not include an underpropriotor ora 
permanent lessee,” 

1 Saudigar Singh v. Ganga, 19 A. L. J. 702=IV U. D. 736=7 B. and Cr. L. J. 
219 ; Kiihun Dayal v. Raai ParVih Narain Singh, 10 B. and Cr. L. J. 253. 

2 Ganga Dat v. Manahad liai, XV U, D. 5l8“=l6 L. R. Bov. 130. 

3 XVIII U. D. .323-- 19.17 B D. 329. 

♦ Pancham v. Inderman, 193d A. L. J. (B B ) 12 

® Muh. AU Raza Khan v. Menda, 6 0. 0. 341. 

® Kawalpat v. Girdhari Ram, III U. D. 258. 

7 Makunil v. Muhammad Ahmad Said Khani IV U. D, 804. 
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In Oadh, the word was not defined, but the definition o£ tenant 
in seel ion 3 (10) Oiidli Aot included him therein for certain purposes, 
as did tlio Agra Ad , and as does the present Act. An nndor-proprietor is 
not a thckudiir. 

Where Iho Oolloctor in proceedings taken by him under section 
150 or seclion 152 Lind liuvenue Aot, on an application under 
section 165 by iho proprietor against an under-proprietor to realise 
arrears o£ rout duo from the latter transfers the whole or part of the 
underproprietary interest to A, A was held not to bo a thekadar 
or tenant wiiliiii t.ha meaning of section 3 (10) Oadh Rent Act, 
but a transferee of underproprietary rights. On the expiration 
of the term for which the transfer to A was made, the underproprietors 
could apply for ro.sl oral ion of rights and to ho put back in possession. 
They cannot treit A as a thekadar admitted by himself if A holds 
on after the expiration of (he period of the transfer,^ i.e., a thekadar 
by sufFeiance. 

The closing words in the Jefiuitiun of tenant “except as.. .a thokadar” 
should be noted. A thekadar is a teeant for certain purposes 

Being a lessoo of proftriolary rights a thokadar s name should not ho 
in the l-hatawd but .should bo in the Ihctcat} 

Land docs not noce'i'<arily mean a village or mahal or a portion of 
one. The word is geiiGral enough to include aii area howovor big or small. 
At the same fiino I hckti must not be confused with an ordinary lease 
of ordinary cultivating land, or whit is in effeet a usufrutuary mortgage,® 
although the parties may have described it as a iheka.^ Iho test is 
transfer of proprietary rights or of the right to reooivo rents or colloct 
profits. Tlii.s test is likely to give rise to nice argunionts as to the inter- 
pretation of loa-o-s ; and the duty of the court in each case will be to 
determine whet her a particular lease transfers proprietary or only cultiva- 
tory rights or is in effect a mortgage. 

A perpetual lease for consideration of plots of land granted by the 
owner thereof, conferring on (he lessee the right to hold possession 
generation after generation and to soli or mortgage the plots and not 
reserving any right to tlic lessor to eject or re enter, is a tlieka of propiie- 
tary riglits with the right of ttaii'fer® 

The words and in particular of the right to receive rents or profits ” 
override the decisions under the old Act which hold that every tlieiva was 
not necessarily governed by that Act and the test was wlietliei it ot an 

for an agricultural or cultivatory purposes.® 

t Uabu Lai v. 2/un ru Smgh, XV U. D. iil’J. 

® Mtth. Asghar .Iti v. N'luiub AH, XVI U D 4415 
® Muneshar v. IJieha, XX U. U. 122=1938 K. D. 852. 

♦ Muhammad Jiaksh v. Palutira Pandatn, 12 L B Bov. 55=1.5 B D 212. 

® Ajvdhga Juilwar v Piilliiriin, 57 All 5G8 -19.8u A. L. J 1 X\ U. D. (H. C.) 
306 ; Nazim Jfiisuin v. Ham Nath, 1937 A. L. J. 1106=1930 A. 1. B All 35 ; Jlam 
Adhar v. Sn Jlanumauji, XVII U. D. 318=1936 E. D. 4ol. 

® See the cases cited iu cote to s. 4. 
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The words right to receive profits include a right to an undivided share 
oE a co-sharer in a zamindari.* 

Where a number of tenants occupy lands in an area, and the owner 
grants 'one lease of the entire area to a person, the lease may be regarded 
as a theka or lease of the right to receive rents.* 

The words right to receive rents are contained in almost any theka * 
As rent is defined in section 3 (18) it does not include sai/ar [defined 
in section 3 (20) ]. Hence a theka for gathering forest produce, for in- 
stance, will not be a theka under this definition. 

26. Land— See section 3 (10) for meaning. Rent, see section 3 (18) 
for meaning. 

Under the Act of 1901, it was held that though a tliokadar came 
under the definition of a non-occupancy tenant, he was not a tenant in 
respect of an agricultural holding, and hence could not maintain a suit 
under section 96 of the Act of 1901.'* The reasoning is no longer true, 
as the eKprossion “ agricultural holding ” does not occur in section 55 of 
the Act, and did not occur in ‘section 125 of the Act of 1920. Under sec- 
tion 200 of the Act of 1926 as well as .section 210 of this Act, a 
theka can be made only by written instrument executed by the land- 
lord, and section 210 furchtr provides that a theka shall bo deemed 
xO be a lease for agricultural parposo.s. Hence it would appear that 
•a thekadar may sue for a written theka. 

The rent payable by a thekadar is rent within the meaning of 
section 3 (18), and the lessor is the landholder of the thekadar within 
I he meaning of section 3 (11), though the thekadar is not a tenant as 
defined therein, but is one for certain purposes. 

A lessee under a permanent heritable lea?e may be a thekadar. The 
holder of a clearing lease, such as a bhumhat lease for an unspecified 
period was only a statutory tenant and not a thekadar. 5 

The proprietor may, before the expiration of a theka in A's favour, 
grant him another theka to commmonce after the expiration of the 
first theka.® 

Where he is a tenant, he must have agreed to pay rent or deliver 
produce, as in the definition of tenant. If he did not, he is not a tenant. 

I This renders obsolete Abdul ifajtd v, Nagetkar Dat, 1927 A. I, R. All. 78^VI1 
U. D. (H. C.) 243=7 L. R. Rev 422=1926 R. C. 525=98 1. C. 92=10 R. D. 395. 

* Ram Nath Singh v. Secretary of Stale, XX U, D. 80=1938 R. D. 796. 

3 This renders obsolete Balhihh Dae v. Marat Nirain Singh, 48 All. 385=24 
A. L .1 489=1926 A. I. R. All. 432=1926 R. C. 226=95 I. C. 1048=12 
R and Cr. L. J. 123=vn U. D. CU. C.) 88, 190=7 L. R. Rev. 113, 305. 

4 Girjd Nand v. Maharaja Varhhu Nurain Singh, 1923 All. 398=VI U. D. (II C) 
18=75 I. G. 605=1923 R. C. 416=8 R. D. 322. 

h Sicami Dayal v. Nahi Bahth, B R. 1 o£ 1893=13 A. W. N. 81 

® Sunder Singh v. Maiku Lai, XVIII U. D. 119. 
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Where 12 annas o£ a village had boon granted to A by an estate in lieu o£ 
wages for services or l)y way o£ maintenance, on payment only of certain 
government dues, such as the local ces«es for patwaris. etc., and after his 
death his widow continued in possession on the same terms and presum- 
ably rendered some sort of services, it was hel^, in the absence of clear 
evidence that A or the widow was liable to pay rent, that A or the widow 
was a thekadar who came within the definition of tenant. i 

27. Under-proprietor -The definition of the word is the same as in 
the Land Revenue Act, which saj's that it ‘‘ means in Oudh a person 
possessing a heritable and tran-ferable right in land who is, or but for 
a judicial decision or contract, would be liable to pay rent.” 

The es.sentials are : (a) heritable right, (&) transferable right and 
(e) liability to pay rent. A person holding a non-transferable though 
a heritable lease is therefore not an under-proprietor but a lessee 
or tenant 2 

The main distinction between a proprietor and an under-proprietor 
is that ‘ proprietor ’ signifies the proprietor (or part proprietor) o£ a 
mahal entitled to engage directly with Government for the land revenue. 
An underpropriotor is the owner o£ land within a mahal who does not 
engage directly with Government but pays his assessment to the proprie- 
tor of the mahal ^ 

There appear to bo three sources of underpropriotorship and under- 
proprietary rights in Oudh, viz . — ■ 

(1) Those arising from ownership of villages prior to the annex- 
ation, 13-2-185d ; 

(2) Those arising from purchase from talugdars, or in consideration 
of clearing waste and jungle land and making them culturable and 
habitable ; and 

(3) Those arising from grants made by taluMars to Brahmins, Pan- 
dits, junior members of families, etc., etc. 

As will be seen presently, the first two are presumably perpetual, here- 
ditary and transferable, and the third come under the denomination of 
under-proprietary rights, only when they are hereditary and transferable. 

The first class, comprises tho.so arising from ownership of a village or 
villages prior to the i:5th of February, 185(5, the date of the annexation 
of Oudh. The misrule of the Nawabi prior to the annexation induced 
single or small village proprietors to put themselves under the pro- 
tection of powerful ialuqdars . The initial arrangement probably was 
that the talul'dar would ptiy the Revenue of the village direct to the 
Nazim ; the village proprietor or zamindar remained in the management 
of the village as the proprietor, realised the rents and Revenue thereof, 
and paid to the talukdar the amount of the Revenue plus a percentage 

* Dhankiuir v Bhujiwati Prasad, B B- 18 of A. . N. it. 

* Msih. Asghar v. Nawab Ali, XVI U. D. 446. 

* Per car., in Govind Prasad v. SuraJ Bukhah, B. B. 4 of 1903. 
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asually 5 per coat, for his troulilo, rotainin^ the rest as his pioliu 
Since might was right in tho^o days and the weakest had to vo lo 
the wall, the correspondence liolween government officials, orders ])as^ed 
and circulars issued, soon after the annexation, show that falnkdars 
had absorbed some of these villages and unde them integitil pari.s of tlieir 
taluka — the origintil /amindar■^’ interest, in some ca«,e.' b ing represenlod 
only by some g'lr or narhar In their posae^.^iou or allowed to tlniin. 
Those villages which wore I hus absorbed prior to llMi Feb, -n-irv, 1814, 
i.e., tw'elvc years before the annexation, lost all rights ex ‘I'pi m tin* 
plots of land held by them a■^ .s/r, uutkar, or asienaiiis Tlioso whoso 
ziimindari rights in taluk is were ahsorhed hot ween l.'hh Febriitiry, 
1884 and loth February, were allowed hy iho rroM'inmeiU, after 

consultation witli the t-alukdar.-, to es; ablish their r-t at ii' af the r.(-;ilement 
and get under-propiicituy rights, at the most f.ivour.iblc i.it»s of rents 
ptiid by them in any one ycai prior to Iho ahsorptio i. Those who held on 
until 13rh Fchiuary, 18 Id, were recognised as nn le•••plo])Mv'‘(,|s pning 
as rent the govorninont. levenue /)'«< tivo par ci'iit iheieon lo ilie taiiik- 
dars. These two clisse, ware entitled to snl>-!';!'lcmi'nis but not 
the first. 

Another class of underproprialors came into f-xi-ion ’e as a '•e^nlf of 
the suit-settlement operations of 18.5.8-’»b Soma who weie s illage pro- 
prietors then, hut not under any taltikd.ir. refused to tieet'iif, the settle- 
ment offered to thorn which w’as ihmi mule with oih‘>rs, who thus 
acquired a permanent, hereditary and t r.insfer.i hla propriettiry lights in 
the lauds for which they aacopted the soitlamoni, and tha right to 
engage with the government for tho levenuo tii, fniuro ^elflament,. 
The former proprietors rae,pivel a percentagii of th(! a^'(>ts or the 
revenue, as the annuil vahio of the ro-idutim of their intera-'t, atid were 
classed as under-proprietor'. Suh-setrlemants of this ha-is weie made 
with such former proprietor-. 

In 18dfi, the Sub-sett lemant Act w.is pa—ed ft laid down certain 
rules for the recognition of rights to suh—cl.tlemcnts, nnd of proprietary 
rights in certain cases, lliglit to sah-settlemenl, was h'dd to vest in 
under-proprietors, and .section 2 .stamps ^uch unJorproprictors as : 

I’erson possessing undar-proprielary rights, which had iioen kept, 
alive, over the whole aica claimed by way of sub-set ( lomcu! , within tho 
period of limitation. Such a person had to show that, he, idther hy 
himself or by some other per-oii or pei>ons from whom lio litid inherited, 
had, by virtue of his under-propriotary rights, and not merely through 
privilege granted on account of service, or hy favour of the lalukdar, 
held such lands under contract (pncca) with somo degree of con- 
tinuousne-s since the village came into tho taluka r-cction 2, Oudh Sub- 
settlemnt Act, 18fifiJ. 

Tlie word pncca rirnids an c:X[»laii:it ion. I'lim In the annexation 
the old zamindars, i.e., the original proprietoin of tho village had begun 
to execute in favour of their tniui|dars, kabulials, sometimes annual and 
sometimes of more lengthened periods and the question arose whether 
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such kabuhatdars should not he deemed to have lost proprietary rights 
beioro 13th lohruary, 1844 and should be deemed to be mere lessees 
and not under-propnelors. The real tost lay in the right to profits, or 
liability tor loss, according as the collections exceeded or fell short o£ 
the sum mentioned in any such kabuUai. If the profits or loss fell on 
e zamin ar, le was considered to have held pucca even though he 
was out ot rent collociing possession and the talukdar or chakladar’s own 
servants collected rents. If the profits or loss did not fall on the zamin- 
dar, he was deemed to have held kateba. Section 3 explains the mean- 
ing ot ‘ conlracf (pucca) with some degree of continuousness.” If the 

before 13th February, 

183b, the lease mu.-t have been hold for not less than 12 years between 
that date and the annexation of the province ; if such inclusion 
occurred bol ween Idtli Februaiy, 183C and 13th February, 185G, the 
lease must have been for nol Ip^s than one year more than half the 
period between the lime when the village was so included and the 
annexation of the province, the minimum period of the lease being, in 
all cases, not less than 7 years during the period of limitation ; and if 
such inclu-sion took place after l.Ith February, 1844, (he lease must have 
been held for nor, less than one year inoie lhan half of the period between 
such inclusion and the annexation of the province Nothing in the sec- 
tion was to apply to villages included for the first time after 13th Feb- 
ruary, 1844 in which the underproprietor had held no lease for any period 
under the talukadar. 


Other cases 
Act are 


of underproprietors mentioned in the Sub-settlement 


(1) An under-proprietor whose clear share of profits did not exceed 
12 per cent, of the gross rental was not entitled to sub-settlement, but 
was entitled to retain his sii' and nankar land and the talukdar was to 
make up in land any deficiency between the profits of such land aud 
one-tenth of the gross rental and the underproprietor was given in the 
whole of such land a tran.sferable and heritable right of property (sec- 
tion 8). 

(2) A former proprielor not entitled to sub-settlement, who had re- 
tained, within the period of limitation, either by himself or by some 
other person or persons from whom he had inherited, possession of land 
by virtue of his proprietary right he held as sir or nankar when he was 
in proprietary possession, was to be deemed an underproprietor in respect 
of such land (section 10). This refers to proprietors who had lost their 
proprietary title. The period of limitation refers to 12 years preceding 
13th February, 1856.* 

Under this rule it must be proved that the land in question had been 
held by the claimant or his ancestors as sir or nankar while they were 


1 Ste Hasan v. Baldeo, 100 I. C. 85].| 
T. A.-8. 
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in proprietary posses.sion. Hence in the case oE abadi land undorpio- 
prietary rights cannot in the absence of proof or presumption of giiiiit of 
such rights, be established. ^ 

Previous proprietorship and the holding of the land by the claim- 
ant or his predecessor in title some time since the Lllth of February, 1844 
had to be proved.* 

(3) A person who founded a purwa or hamlet and in consideration 
thereof held within the period of limitation possession of sir or nankar 
land was deemed to be an underproprietor of such land (section II). 

The land must have been granted in lieu of founding a purwa? 

This enumeration of undorpropriotors was not and did not claim to 
be exhaustive. It left out cases of purchisos and grants of underproprio- 
tary rights. 

In spite of a statement of the Chief Commissioner to the effect that 
the rules in the Act were not intended to apply to Birts, shankalaps, 
groves, habitations, tanks, waste land, manorial dues, etc., there is noth- 
ing in the rules themselves to exclude those objects from the operation 
of the Act, provided the provisions of the rule were complied with. 

This Act, intended to be a dual settlement of the rights of lalukadars 
and certain classes of underproprietors, was pissed at one sitting after a 
very scanty discussion, with the result that defects became obvious almost 
immediately ; and a circular called the Ilird Case Circular w.i' promul- 
gated. It provided for the following cla-scs, which were not includeil in 
the Sub-settlement Act of ItJGG, viz., 

(1) Of villages not included in a taluka l)ofore tlio anno-xation but 
which were by some means entered in the talukadars’ kabuliats for the 
summary settlement of 1858-59 ; 

(2) Of villages included in talukas before 13tli February, 1844 and 
in the summary settlement kabuliats of 1858-59, which wore never in 
the possession of the talukadar between 13th Februar)', 1844 and 13th 
February, 1856, but in which the former proprietor hold possession during 
that period ; 

(3) Of villages which came into a taluka for the first time in 1850 
or after, and in which the former proprietor not having hold under the 
talukadar before annexation or not having held for the period required 
by the existing rules, could not obtain proprietary or underproprietary 
rights ; and. 

(4) Of all other cases of hardship not included in the three classes 

mentioned above. , 

1 Jamwant Kuniear V Chelan Daa, 9 0. W. N. 687=1932 A. I B. Ondh 280= 
16 B. D. 490=13 L. E. Bev. 328. 

2 Kamta Prasad y. Pirihi Pal Singh, 1936 A. I B Ondh 290 ; Ram Khelaioan 
V. Bampal Singh, 1936 O. W. N. 1057=1937 A. I. B. Ondh 47=1936 B. D. 504. 

8 ZaUm Lai v. Court of Wards, I. L. U. Bev. 56=IV U. D. 12=6 R. D- i 
Amrit Lai v. Jang Bahadur, 14 0. C. 19C- 
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In all such oases, compensation in the form of sir land representing 
10 to 25 per cent, of the gross rental of the village, was to bo awarded 
to the zamindars. Such sir land was to bo held in hereditary and 
transferable tenure, i.e-, in underproprietary right ; and hence all land 
decreed under the circular is underpropriefcary whether it pays rent or 
whether it does not.* 

Mr Sykes in his introduction to the “ Compendium of the law 
specially relating to the talukadars of Oudh ” enumerates the following 
classes of uuderpropriotors : — 

1. Those with whom sab-settlements were made under the Oadh 
Sub-settlement Act. 

2. Holders of Didari or Dihdari tenures. These tenures arose on 
voluntary or involuntary transfers of land, by the purchaser assigning 
to the seller a portion of the property in perpetuity for his subsistence. 
This was also the meaning of the tenure given in Kuliun v. Shy am Sun- 
dar.^ 

3. Holders of sir, as provided in rules 2, 8, 10 and 11 of the Sub- 
settlement Act. 

4. Holders of nankar laud, see the rule mentioned above. Such 
nanhar was called vankar dehi. Nankars ismi and tankhai did not create 
nnderproprietary rights. 

5. Sir or nankar in the possession of founders of purwas, as 
provided by rule 11. 

6. jBirt, which means cession. Birt tenures prevail chiefly in 
Bahraich, Fyzabad and Gonda. Birt tenures are estates carved out by 
talukadars out of talukas in favour of others. The true birt was acquired 
by purchase, and is known as the bai birt. There were many kinds 
of birts differing in their origin. The character of Gonda Birts is given 
in the passage quoted below from the judgment in 29 All. 708 at 
p. 714 et seq. 

The following portion of the judgment of the Court of the Judicial 
Commissioners of Oudh in appeal No. 87 of 1903 is material as showing 
the grounds for their conclusions that the respondents in each appeal 
must be held to have an underproprietary tenure in the respective 
villages in suit. These conclusions and the reasons on which they were 
based were accepted as correct by their Lordships of the Judicial 
Committee : — 

‘‘ The grani is noi an isolated or anomalous grant. It is one made 
in pursuance of a wide-spread custom. Similar grants are common in 
the Districts of Gorakhpur, Basti, Gonda and Bahraich, and probably 
other submontane tracts, where large areas of jungle had not been 
brought under cultivation. Probably the best description of their extent 
is to be found in the Gonda Settlement tteport. 

* Sant Bux Singh v. Qamar Jahan, SLR. Rev. 104=V D. D. 138=1922 R. 0. 
72=VI U. D. 77 ; Seo alao Muh. Mi, Mah. Khan v. Lalta Bux, 2 L. R. Rev.' 169=i 
IV D. D. 656=5 B. D. 393. 

* 19 0. G 27 
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“ The author o£ the Gonda Settlement Report, after explaininii tho 
orifrinal structure of the Hindu society in its simplest form of consming 
of Raja and cultivator in tlio north of tho district and its more complex 
form in the centre of the district, owing; to tho iulorveulioii in the 
majority of villages, of bodies of hereditary hirtias holwoon tlie llaja 
and tho cultivator, proceeds in para. (54 to explain tho relationship 
between the Raja and hirtias. Tn jura. 72 lie states tliiil waste lands were 
at the Raja’s disposal. ‘ Ho might code them on favouralilo terms to 
single speculators, who engaged to bring them under cultivation by 
introducing ploughs themselves Having once dotilt with them he 
was bound by rules, which rules will bo descrilied when tho division of 
the grain-heap and tho position of (he hirtias aro con^itlorod.’ After 
detailing tho deduction.s from tho grain-hoip, tho author proceeds:— 
‘ What is left is divided into two eijtial hoa]>s, ono for the Itaji and the 
other for tho cultivator ; ’ in local language ‘ tho lliji's heip is known 
as the liissa sarhari.' And in para. dS ‘ this or sf)'n'>thing e'->(*ntially 
similar in principle is the method in use all ovtu- th(' district for land 
in full cultivation and paying rents in kiml Tho produce is tho common 
property of oa’ery cla«s in tho agricultural community, from rhe llaja 
to the slave. ]^o one is absolute owner any more than tho other®, but 
each has his definiio and permanent interest,’ fpara. 81) ‘ the basis of 
the whole society being the grain-heap ; in which each constituont 
rank had its definite intero't. There is as yet no trace of private property, 
whether individual or communal, the rights which bear the nearest 
resemblance to it being the essentially state rights of tho Raja. Indepen- 
dently of the fact that it is still in many places in actual existence, its 
importance to the administrator lies in its being tho original type 
from which all the different forms of landed property have been derived 
by proces.ses which may bo easily traced, and wlioso operation is in 
most cases going on under our eves. Its original form is modified by 
the growth of two institutions within itself, the birtia and tho village 
zammdar ; and by the operation of two external causes— 'ho introduction 
of money into the relations between its various inoinbor.s and the 
encroachment of a foreign power on the prerogative of tho llaja.’ 

Para. S5.—Birt moans a cession of any part of the Rajas 
rights within definite limits.’ 

“ ‘ Para. 55.— Tho most important classes of hirt were of two kinds, 
the hirt zatnindari and tho birt janqal tarashi. Of the first kind I know 
no instance more than two hundred years old, and by far the greater 
number were created within tho present century when tho Raja granting 
them was out of po.ssession of tho lands to which they referred, bo 
complete is the cession that it is not likely that tho comparatively small 
gral uit\', which formed (lie consideration, would liavo reconciled the 
llaja to the loss of his rights, hid he been in actual fruition of them. 
iSo their existence may really Ik* tiaced to the op(*riition of tho external 
forces just mentioned. They are most common in Qlraula, Budullanagar 
and Burhapara where the llaja had boon longest and most completely 
set aside, and in those parganas there is hardly a village where they 
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do not constitute the charter o£ the present proprietary family. Their 
terms, which varied very slightly, were as follows : — 

‘‘ ‘ The liaja cedes a certain plot of land or a village to a certain 
grantee. Ho abandons all rights in water, in wood, and in roads ; the 
birtia on his part is bound to plough and bring in ploughs, and in- 
habitants are liable for the cash assessed by the nazim or chakladar of 
the village. In the event of a grain division (as described above) the 
right of the hirlia extends to one-fourth of the Raja’s heap.’ 

“ ^Para. 87. — In Gonda, Mankapur, and Bamanipur, birts are equally 
common, but on less favourablo terms. The Rajas there still retained 
considerable power, and in Gonda at least must have entertained 
strong hopes of recovering the whole. The birtias consequently were 
very seldom invested with the peculiarly zarnindaA attributes of 
manorial rights or transit duos : and their zeal in clearing the jungle 
was stimulated only by the perpetual cession in favour of themselves and 
their posterity of the old miiladdani’ s deduction of one-tenth from 
the Raja's grainheap,’ 

“ The ticatment of the zamindar by the Muhammadan government 
is explained in paras 91 and 92. ‘ The dehi nanhar allowed by that 

government, usually bore, in the first in.stance, some definite proportion 
to the gross assets. In Utraula, for instance, the rights of the birtias 
were re.spected, and they were allowed, as they would have been under 
the Raja, one-fourth of the state assets. This they continued to receive 
whenever the Government collections were made in grain. It was the 
general introduction of cash payments for whole villages that modified 
their position in this respect,’ 

“ ‘ Para. 97. — It has been seen that in the original form of the 
society money did not enter at all into the relations which subsisted 
between the puroly agricultural classes, nor does it now in the north of 
the district, except in the case of such crops as sugarcane and poppy, 
whose divi-'ion is effected with difficulty, and which occupy an infinite- 
simal proportion of the whole area. It is only in the rich old cultivation, 
between the Terhi and the Ghagra, that money-rents have been at all 
prevalent for a long t iine. Between the Terhi and the Kawana they are 
of recent and still partial introduction. They have, however, been for 
some time in use everywhere, where the nazim.i collected direct in the 
lump assessments on whole villages. They %vere recommended here by 
their obvious convenience, as it would have been an utter impossibility 
for any naci?)! to superintend the grain divisions in every village in his 
charge. The result of their introduction was that the revenue ceased to 

bear a fixed proportion to the total produce As the 

revenue ceased to bear a fixed proportion to the produce, so did the 
nanhar of the village proprietor.s, originally a stated share of the 
revenue, cease to fluctuate also. The same sum as had bom originally 
asses.sod as their share continued to bo remitted in their favour, whatever 
the lump assessinont on the whole village might be.’ 

“ ‘ Fara. 102. — The general introduction of money payments had 
converted zamindari receipts from tho land into something bearing 
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resemblance to rent, and had undermined the fixity of tenure which was 
secured under the old system of payments in kind.’ 

“ Para. 59 of the Bisti Settlement Report shows the form of birtpatr 
prevalent in that district. It is very similar to the form in use in 
Gonda. The Raja sarrendors water, wood and roads or transit dues 
within the four boundaries of the village. In the entire birt, half is 
declared to be revenue free and half to bo the righr, of Government. 

“ Prom paragraph 52 it appears that the settlement was made with 
the birtias, an allowance of 10 per cent, being payable to the over-pro- 
prietors. 

“ In paragraph 59 the Settlement Officer states ■ With the 
exception of Bansi, therefore, in every pargana there is, or was, a landed 
aristocracy in regular gradation. At its hearl was the Raja in possession 
of whatever portion of the original domain had escapeil alienation ; next 
his more or less distant cousins and the members of his clan generally 
with their separate estate^, and after them the groat body of birtias 
Birt means the grant of a right in land by the original lord of the soil, 

The birt grants sometimes convoyed a full proprietary right, 

sometimes only a limited and temporary' interest in the village . . . 

Land was at first of little value ami riglus in largo tracts wore mailo 
over for a nominal consideration or given away without any cousi loration 
at all, . . , But the common and ordinary form of birt merely 

conferred a limited and subordinate right. The birtiu had the entire 
control of the village, but ho was only allowed to retain a definite 
proportion of tho profits, most commonly one-tenth or one Eoarth, and 
was obliged to liand over the rest to the superior proprietor. In such 
cases the right, though limited, was eomplofe as far as it wont. If the 
Raja, as he sometimes did, ro-umeil the control of tho village, he allowed 
the hirtia to retain a one-fonrth or one-tenth of the land, as the case 
might be, instead of his general 6irt-right. I have come across several 
arazi holdings which arose in this way. All tho different cla.s.sos of 
birtiaSj as well as most of the muhaddams or managing lo-seos, have 
been treated as zamindars since 1859, and tlio sell.lomont has been made 
with them in fall proprietary right, subject in some cas«s to the payment 
of a malikana allowance of 10 per cent, to tho superior proprietor.’ 

'■ Paragraph 194 of tho Gorakhpur Settlement Report contains 
extracts from tho Gazetteer and a form of modern merely stating 
that the village is assigned in birt and the birtia is to pay the rates 
payable by birtias in general. The terras are not nearly as precise as in 
tho deeds in use in Gonda and Basti. 

“ Paragraph 194 proceeds : — ‘ The nature and rights of a tenure so 
common in the district formed the sulgcct, of long inquiries and deliborti- 
tions at each recurring revision of as.so.ssment. Tho chief point was to 
ascertain whether the /nV/-holdor,s [birtia or birlhia) wore or wore not 
proprietoro entitled to engage for tho revenue. Tho Government at first 
took the negative view and directed settlements with tho Rajas and 
Taluqdars ; but iu 1835 the Board changed its mind. On the report of 
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the Collector, Mr. Armstrong, it held that the tennre was heritable and 
transferable, and that the birlias must be considered as proprietors of 
the villages hold by them. Settlement has ever since been made with 
the birlias themselves, who have thereby become independent of their 
feudal chieftains. But they must still pay into the Government treasury 
to be credited to those chieftains a seigniorial fee {malikana) of Rs. 10 
per cent, on their revenue.’ 

‘‘ An opinion is expressed that muhaddam birts carrying an allowance 
of one-tenth of the assels wore merely granted daring the pleasure of the 
grantor. Paragraph I'Jt) contains a farther extract from the Gazetteer 
to the effect that the mukaddam tenure is to all effect a zamindari. 
Paragraph 107 states that at the cession of the disrrict to the English 
Government a vast majority of the land was either revenue free or 
waste land belonging to Government, and although the rajas and grantees 
owned all the cultivated land paying levenue, yet the cultivation was 
arranged for either through the agency of birlias or mukaddams. 

“ ‘ The birlias hold or claimed to ha%’e their lands under written 
grants acquired from the rajas by gift or by a form of purchase. To 
show that birt often was a recognised mode of acquiring land with sale 
and mortgage, an instance is unearthed from the records of 1817, where 
the Rani of tiatasi oilers to sell 19,000 bighas culturable land outright 
at Rs. 2 per bigha or to give it in birt at Re. 1 per bigha and subject to 
an annual payment of one-fourth of the produce. The duties of birtias 
are defined to bo to clear and cultivate the land and to make certain 
annual payment known as maltkana. At the time of the cession of 
Gorakhpur to the British most of the revenue paying land was in the 
hands of birtias. The whole of pargana Maghar, the Bansgaon tahsil, as 
well as the greater part of Salempur Majhauli were then the property 
of birlias.' 

“ In paragraph 198, the author, having disposed of hirtia communi- 
ties with acknowledged rights, proceeded to the mukaddam class of birt. 
He considered that this tenure was originally of a non-proprietary 
character. After some oscillations of policy the mukaddams were acknow- 
ledged by Government as the subordinate proprietors and engagements 
were taken from them. 

“ The Bahraich Settlement Report referred to at pages 170— -179 of 
Sykes’ Compendium contains a specimen form of birt deed in force in 
Bahraich. It contains a provision that the birlia is to get continuously 
the zamindari dues, whether the village is held direct or kham. The 
taluqdar consented to a sul)-S6ttlement decree being passed on that 
document. The Settlement Officer described the birt, as consisting in 
the sale of the right to settle on a certain plot of waste, and to enjoy all 
such valuable perquisites as would necessarily result from that occupation. 
The Settlement Officer only know of one instance in the B.ihraich 
district in which the birtia had obtained one-touth of the gioss pioduce 
of the village. He considered that the right of management was 
expressly reserved to the grantor at his option by the teim ol: the deed. 
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“ It will be apparent from the quotations, that a hirt gran) was 
nsually mace by a person in the position of a Hindu llaja or Governor 
in sub-inontanic districts, as an act of state, for the purpose of bringing 
waste lands under cultivation. The grants aro analogous to grants 
made by the British Government under the waste land rules. The 
necessities of the case demanded fixity of tenure It is inconceivable 
that any reasonable man would pav largo sums of money, and spend his 
lal)our and capital, in reclaiming jungle, if his position were no better 
than that of a tenant at will. A small minority of Uovenuo officials was 
of opinion that the raja had a right to ro.sume «uch grants. It was 
admitted, however, that force was -,be prevailing olomon*. MacAndrow's 
‘ Some Kevenue Matters,' page 2G. 

“ That was not the view held by the mijeriiv of llevonue officials, 
or by the Government, or bv the Logisl.ifnre, and imloed tlio question of 
resumption was nolliiug moia than a question as to whicli of two partners 
should be the managing p.irtner. It is m.lispntable that on rosuniption 
the hirtia would still take his one-quarter share of the raj i's grain-heap. 
The only difference would lie th.vt rajv would arrange for the cultivation 
of the village instead of the hirtia. Tiie (juotations from the Basti and 
Gonda Settlement Reports ostablish this. This is in pursuance of an 
ancient and invariable custom, prevailing all over the north of India, 
by which a proprietor who is excluded from the management of the 
village invariably retains hU .sdr, or nankar or sjtocifieti share of the 
income. 

“ In the present case, tliere is a strong corrolioration of this. On 
the hirtia refusing to pay the sum of Rs. 500 claimed liy the raja, 
Umrao Ali Khan, grandfather of Raja Mumtaz Ali Khan, at once con- 
ceded the hirtia ' right to receive an annual ptiyinent of Rs. 125, during 
the time of his exclusion from the management. These deeds, therefore, 
indisputably convey a right in perpetuity, to the particular share of 
produce specified therein, 

“ In the Districts of Gorakhpur, Bisti, Gonda, and even m Bihraich 
notwithstanding the peculiar stipulation in the deeds there current, they 
have been held to also convey in perpetuity the riglit to the management 
of the village. Whole parganas, and whole tracts of country in those 
districts, are to this day hel<l in proprietary and underpropriotary right 
under the deeds. I may note here an error into which the Court below 
appears to have fallen. Tiie deeds do not purport to be patlas or leases. 
They are correctly described as hirt pairs or deeds of cession. There can 
be no doubt that in general tho resumption of .such tenure was an act of 
might rather than of right. That is the opinion in which the Govern- 
ment and the Courts have come, after long experience over largo tracts 
of country. I have no doubt that that conclui'ion is a jUst and true 
concln. 5 ioa, and that it is in accordance with tho law and customs of the 

“ I hold, therefore, that a person holding a hirt or hirt-zamindari 
tenure under which he receives one-fourth or ono-tonth of tho profits ot 
tho village has a heritable and transferable right in that share, whether 
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exclnded from the village management or not. There is in general a 
presumption that he is also entitled to retain in perpetuitj possession 
and management of the village, though this presumption, may be rebutted 
by the terms of the grant.” 

In Sishendatt Ram v. Mumtaz Ali Khan^ the following paragraphs 
are quoted by their Lordships from the settlement circular of 29-1-1861 : 

18— that birts wore given for whole mauzas or patches of lands 
in mauzas ” and proposes in the first instance to deal with the latter. 

" 19 — These tenures when granted by the talukdar for money received, 
will be mentioned as representing the proprietary rights of the birtias, 
who by purchiiso have acquired the position of intermediate holders, 
and as constituting the portion of profits left them by the talukdar.” 
Paragraph 20 proceeds to differentiate between birts granted by 
talukadars, and tho.‘>e given by mere tbekadars, and treating the latter 
as not liable to be maintained, says : “ Birts given by the original 

zamindars before the village was incorporated in the taluka will bo 
upheld, unless the talukdar resumed them prior to 1262 — 63F. (1855-56)” 

“ 21 — Birts of entire mauzas are very common in Qonda and Gorakhpore. 
They originated in puroliaoes from needy talukdars, and sometimes 
in clearing leases of ;jiingla land.” “ 22 — In other instances, the birtiat 
held under the talukadar on the terms of their birt pattas. These 
generally wore that 10 per cent or daliaik, as it was called, on the 
amount of the pattas, should be returned to them ; while they held on 
their pattas, the entire control of the village rested with them ; and 
if they threw them up rather than accept enhanced terms, they were 
entitled to 10 per cent, on the collections. Sometimes the birtia’s 
proprietary rights were shown in holding a portion of the area'nankar. ’ ” 

“ 23— In other instances, the birtias had been stripped of every vestige 
of proprietary right, for embarrassed talukadars would sell the 6trt of a 
village several times over, and nothing was more common than to 
see several claimants to the birt of a village, each with his patta in 
correct form. ” “ 21— Where the birtia has lost possession, there is no 
more to bo said. We are not to restore it to him, but the Chief Com- 
missioner. ..taluqdars ’’-(cited at p. 67 ). “ It is no argument that the 

taluqdar may not realise more than 10 per cent, above the government 
demand. Such birt tenures must be considered an intermediate interest 
between the taluqdar and the ryot, and, as such entitled to be main- 
tained,” “ 25 —The moaning of the term birt is a ‘ cession.’ ” It is 
the purchase of the proprietary rights subordinate to the taluqdars on 
certain conditions as to payment of rent, which were held to be binding, 
though undoubtedly often violated by superior power.” 

Their Lordships then say : — “ The result of what has been cited 
seems to bo thit, under the Nawabi, these birt tenures were presumably 
carved out of the taluqdar’s or superior zamindar’s estate ; that they 
wore hold under him upon terms varying according to the terms of 
the particular patta or contract, and possibly according to the custom 
of a particular district ; that they did not necessarily entitle the holders 


1 6 C. 198 (P. 0 ) 
T. A.— 9. 
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of them to engage directly with the Government for the Revenue ; that 
when snch direct engagements took place, iiisilikuna was payable to the 
taluqdar ; that they were sometimes re>.uiniil)lo, and when resumed 
would fall into the parent estate ; and thai, in all cases the relation of 
superior lord and tenant subsisted between the zamindar and the 
birtias.” 

In Bahraich, birls were often of the nature of J itmal tarashi, i.«,, in 
sales of land for reclamation of waste and jungle lands. Tanks dug and 
groves planted by the birtias, and all duos leviable from the cultivators 
were secured to the birtias, as aUo th<? dahaik or a tenth of the gross 
produce of the village. No express right of management, in derogation 
of the taluqdar’s power to leasing the village to whomsoever he pleased, 
was conferred nor was any rent reserved. 

A biahunprit hirt has very little in common with banhati birls. 
In the latter the grantee has to lay out money and labour to get the land 
under cultivation. Hence his rights are regnlatod by the terms of the 
grant, construed strictly against the tiilnqdar grantor. His rent can- 
not be enhanced except uniior such terms. Where a bankati grant was 
to be rent-free for 5 or 6 years, and then the rate of rent was to be the 
rate of bankati prevalent in the taluqa, it was held that he could not be 
called upon to pay rent ar a higher rale, and the unifoim rent at which 
he had been holding for a long number of years showed the measure 
of rent, although for four years the taluqdar had dispossessed the 
grantee and given it to another at a higher rent.* 

Jitean birts were land assigned as .air to junior members of a 
family for their maintenance ; when the as.signment consisted of a whole 
village, it was called a bhayai village. 

Section 192 shows that land acquired in peipetuily, in consideration 
of the loss or surrender of a right previously vested in the grantee, or 
by written instrument and for a valuable cousi derat ion, is under-pro- 
prietary land. Hence, persons holding hai birt tenures under a grant 
from the proprietor for money received, acquire absolute under- 
proprietary right.* In this case, on the fraudulent admissions of the 
agents of the (Jourt of Wards, under-proprietary rights in A were re- 
cognised at the second Regular iSettleraent. Hence a suit was brought 
by the taluqadar lo recover [lo-tsessioii of the village in which such 
rights were recognised. A relied on a grant of under-proprietary rights 
by the predeceissor in interest of the talukadar, and on the decree of the 
settlement court. Tho .sanad of this grant which was made before the 
annexation of Oudh, showed that birt zamindari was conferred on A’s 
predecessor in interest, who was to take possession of the village and 
pay the government due and take one-fourth .share of the Government 
Revenue as right of birt zamindari or bai hirt. In the Circular of 
Rights, circular No. 2 of 1861, quoted at p. 727 of the judgment in 
the Allahabad Report, the Commissioner says “ birts were given for 
whole manzas or patches of land in mauza.s. These tenures, when 

t Muhamtitid Abdul Hasan Khan v. Lachmi Narain, 43 All. 355 (^0 

* liahammad ilwfntaa Alt Khan v. Sdurad Bakah, 10 0. 0 308=29 All. 708 (P. 0-) 
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granted by the talaqdar for money received will be maintained as 
representing the proprietary rights of the birtias who by purchase have 
acquired the status of intermediate holders, and as constituting the 
portion of the profits loft (hem by the talukadar. 

" Birts of entire mauzas were very common in Gonda and Gorakhpur, 
They originated in purchase from needy talukadars and sometimes 
in clearing leases of jangle land. In the Atranla and Bubnee parganas 
of the Gonda District, the birtias had been in many instances admitted 
to direct engagements with the Native Government for years previous 
to annexation, and of course, were settled with then, and should have 
been at the late Summary Settlement on the principle that we are not 
bound to restore to the taluqadars what they had lost before our rule 
commenced. 

“ The Chief Commis-sioner is clearly of opinion that the hirtiat who 
were found in direct engagement with the state at annexation or who 
have uninterruptedly hold those villages on the terms of their pattas 
under the taluqadars, mu.st be maintained in the full enjoyment of their 
rights, in subordination to the taluqadars.” 

Their Lordships of the Privy Council therefore held that the bai 
birlias concerned were underproprietors. 

It was held by the Privy Council in Ram Autar v. Muhammad 
A/i fJJtnc: that a receipt of rent granted in 1838 “ ou account oi 
birt zamindarl ” of a village followed by two leases for fixed terms in 
each of which the lessee (to whom, the receipt bad been granted) was 
empowered to deduct bis fourth .share, out of his government revenue. 

on account of hi.s zamindari, was not sufficient to prove a grant o 

under-proprietary rights in the village. In Gauri Shankar v. 
Maharajah of Balrampur? a grant of Urt zamindari was_ held to 
convey a subordinate zamindari interest and not of proprietary rights. 

It has been held that a hirt generally implies an under-proprietary 
right, 3 and a decree awarding birt rights under the Hard Case Circular 
awarded not proprietary but under-proprietary rights.* A birt shankalap 
reserving by way of rent a proportionate share of the revenue payable 
in respect of the land gifted, without any right of re-entry, creates a 
proprietary or under-proprietary right.® 

In 1864, certain parsons, who were afterwards declared 
a proprietary right in the land in suit, gave hirt rights to . n , 
it was declared that these person.^, 5 and others, were the 
Shortly before this decision B and the others gave a lease of the same 

land as was entered in the birt at practically the same rent to A, the 
lease purpor ting to be until the dispute about the proprietary right was_ 

1 24 Cal. 853 (P. 0.) 

* 4 Csl. 839 (P. C.) 

iRam Autary. Drigpal, 14 0. C. 41. 

♦ Dep. Com., Qonda v. Karitndai Khan, 1929 A. I. B. On =■ 

=.11 R. D. 223. 

4 14 0 C. 41. 
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determined. Since then A and his successors remained undisturbed for 
46 years in possession of land varying very <slightly in area from iliat 
held under the lease. The conduct of B and the others andlhoir 
successors shows that they treated A and liis successors as holding under 
the first deed of birt, and therefore A and his successors have a prima 
facie claim to be under-proprietors.* 

A previous decision of a competent Court that certain land is hirt i.s 
prima facie evidence of that fact.* 

7. Shankalap. Initially they were hithunprit birts given to 
Brahmans for religious services or as charity. This was a mere rent- 
free grant and not an underproprietary right. There was another 
species of shankalap similar to the bai birt which was an underpro- 
prietary right acquired for money. 

A Gurdachchina grant of a village in perpetuity on the terms of the 
grantee paying only the land revenue to the grantor is similar to a 
charitable shankalap and confers under-proprietary rights on the grantee.* 

The settlement circular of January 18G1 thus speaks of shankalaps 
in para. 26. *• Some shankalap is of much the same nature as hirt, but 

it differs so far from the bai birt that it is a condition of the former 
tenure that the taluqadar can redeem it at any time by paying the 
purchase money. Other shankalap, that which is styled kuihust and is 
usually given to Brahmins and Pundits, is a pure muafi tenure given 

t the taluqadar, and will be trea'ed like other rent-free grants by 
qadars,” cited in Bijai Singh Gopal Daf*\n which their 

•dships held the particular shankalap to be of the nature of a ftirf 
I therefore underproprietary, and not n shankalap by favour or 

K ough privilege on account of service.-^, which can Ije resumed like an 
inary rent-free tenure. 

Whether the first class of birts wore redeemable as indicated in the 
3nlar has been questioned by revenue oflScers of experience. 

A shankalap grant connotes underproprietary rights.® 

An entry of certain land as shankalap in the naqsha tasjia lagan is 
sufficient prima facie proof of the shankalap being hold in under- 
proprietary right.® 

A person who formerly had been a proprietor and has held for a long 
time since at a favourable rent is not necessarily an underproprietor 
unless there is evidence of a grant of underproprietary rights, such as 
shankalap, or birt.'' 

1 Muhammad Husain v. Mahadto Prasad, I U. D. 394*=1 R. and Cr. L. J. 26. 

* Parhhu v. Maharaja of Balrampur, II U. D. 491. 

3 Sarabjit Singh v. Badri Nath, 3 0. C. 268. 

♦ 6 Cal. 218 (P. C.) 

i Balbhaddar Sinifh v Vishfshar Singh , 2 Lncicnnw 636=5 0. W N 487=110 
I. C. 357=IX U P (H. C.) 232=10 L. R. Rev. 38=12 R. D. 163. 

• Lotan V. Ajodhya Estate, II U. D. 498=2 0. L. J. 363=30 I. C. 426. 

* Bhagwan Baksh v. Mashar Husain, i9 0. C. 167. 
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A ihanlcalap is not always an nndeu-proprielary right. Where the 
rent payable is the amount o£ land revenue plus a percentage it is not 
sufficient to establish such rights, unless coupled with other facts If 
the entries in the settlement record show that under-proprietary rights 
were not given under a decree, but only occupancy rights, there is no 
grant of under-proprietary rights by the decree i 

Though a slianl-alapdar may not necessarily be an under-proprietor 
he may be a superior tenant not liable to ejectment by notice, or 
a rent-free grantee.* 

Where under a patta shankalap^ nothing except the rent mentioned 
therein was reserved, and it was proved that the grantee populated 
the land, cut the jungle and founded a purwa, the intention to grant 
under-proprietary rights in consideration thereof may be inferred.® 

This is a good ins'ance of conduct showing a grant of under-proprie- 
tary rights. 

A deed of grant declared the grant to be shankalap, that the grantor 
would have no right or concern, with the granted property, and that the 
grantee was to hold it rent-free for ever. Under-proprietorship was held 
to have been conferred.* 

A deed of lia;) dated from before the first regular settlement, 
when some of the plots ware recorded in the names of A's father and 
cousin, and others in the names of other members of the caste. It was 
held that these other persons wore really sub-tenants of A's father, and 
the latter was the s ha nkalapdarJ 

The Court may look to the Gazetteer of a District to trace out the 
history of a shankalap grant.® 

8. Dar is confined to the patti Dalipur in Partabgarh and is similar 
to a bai birt. 

9. Marwat, i.e., a grant to the family of a man slain in a battle for 
the talukdar Judicially it has been held to be heritable but not trans- 
ferable, and therefore, not an under-proprietary tenure.^ 

* Commissioner, Lucknow Dn. v. Mst. BUana, 1939 0. W. N. 391=1939 A. I. B. 
Oadh. 189=1939 B. D. 159. 

* Siia Ram v. Court of Wards, 6 0 L. J. 37=49 I. 0. 467 ; Janki v. Ganga Pal. 
IV U. D. 372=53 I. 0. 974=5 B. D. 123, 

® Shsoamber v. Kaniz Fizah, 20 0. C. 285. 

* Ganesh Prasad v. Bishwa Nath, 23 O. C. 30=56 I. 0. 354. 

« Bibi Batul v. Ram Tawakkul, IV U. D. 294=6 B. D. 492 ; Partab Bahadur 
Singh v- Ramdas, 2 H. P. L. B. (B. B.) 100=60 I. 0. 234. 

® Bibi Batul v. Ghirao, IV O. D. 312=6 B. D. 508 

1 Kalka Baksh Singh v Sheo Ratan, B. B. 18 of 1910=11 U. D. 434 ; Swami Dayal 
V. Laehmin Kuar, Sel. Ca. No. 61 ; H 0. 0. 240 \Jagan Nath Singh v Drighijai 
Bahadur, 2 b. B. Rev. 6=TV U. D. 587 ; Stia Ram v Salik, 5 L. E. Bev. 13 Oadh= 
VI U. n (H. C 1 134 •, fiam Shankar Singh y Lai Bahadur Singh, 1 Luck 98=13 
0. L. J 216=3 0. W. N .267=92 I C. 637=10 B. D. 374, but see Balbhaddar 
Singh v. Kusheshar Das, 3 Look. 636=IX U. D. 232. 
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In BalhJiaddar Singh v Kushefhar Das,^ two judges ruled that shanka- 
lap and marwat grants connote oi-dinarily undor-propriofary rights, ihkI 
the grantee has a heritable and ir.in^EoiMble o>.tiite, and if the private 
grant imposes a condition against transfer, the grantee m.iy in apite of it 
make a valid transfer of the subject-matter of the grant. The transfer 
was held to he valid as between the transferor and the transi’eroe, and 
not void ab initio. The judges purported to follow Wazir Muhammad v. 
Hur Prasad.^ 

Compare with this the case of Charu Chandra Biswas v. Dusarha 
Sinph^ There an order of the Financial Commissioner confirming 
an award by a Committee of the British Indian Association was 
to the effect that A. B. S. had been granted a heritable estate which was 
not transferable after four generations. The grant was for purposes of 
maintenance or ansara. The British fndian Association htid no juri--(lic- 
tion to and did not purport to establish uii lcr-pro])rioi ary rights, as has 
been held in Har Pra&ad Pratab Singh v. Lai Raghuraj Singh Lai 
Maneshar Baksh v. Ram N ith.^ The n.iino of A B. >5. was entered in 
the proprietary Khewat, as there was no other place to enter it. This of 
course did not afl'oct the real status of A. B. S. The effect of the award 
was to confer on him rights superior to thos(> of occupancy tenants for 
four generations only, hut without a right of tran'fer. The restriction 
on the power to transfer was not unreusonaltio and cotild not be ignored 
having no legal effect . 

Where the settlement court decree passed on compromise conferred 
under-proprietary rights on a party with a condition against, alienation, 
and the compromise is such that it can ho interpreted only as confer- 
ring absolute under proprietary rights, the condition against alienation 
is null and void and ought to bo ignored ® 

In Rohan Singh v. Surat Singh,t a question of a marwat grant arose. 
The taluqdar issued notice of ejectment which was contested successfully 
and the taluqdar brought a suit, for possession of the village. It was 
found that the grant originated in 182-3 on terms which, save as to the 
rent, were disputed in the suii, i>ut under which the grantees remained m 
po.ssession up to the date of the suit about 1880, that no claim to under- 
proprietary rights were made at the sub-sotrleinent operations, that at 
the Regular Settlement, the rent was raised proportionately to the en- 
hancement of the revenue. The District Judge did not find the marieat 
grant proved but found that the grant was at a favourable rate of 
rent for active services performed by the grantee and his father. He 
held that under- proprietary rights were not conferred, hut the grant was 
of a permanent nature and therefore the ex-granlee’s family conld not be 

1 3 Luck. 6b6=IX U. D (H. 0.) 232=-110 I. 0. 357=10 L. B. Bev. 

0. W. N. 487. 

2 15 0. C. 67=13 I. 0. 613. 

5 IX U. D. 80=i9 L. B. Bev. 658=.! 928 B. 0. 169=12 B. D. 533. 

« 34 I A. 131. 

6 4 0. W. N. 212. 

< Afan Singh v. Bindeshri Baksh Singht 1937 A. 1. B, Oddh 473 • 

T 11 Cal. 318 (P. 0.)=121 A. 62. 
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ejected. The Judicial Commissioner reversed this decision. On appeal 
the Privy Council upheld the decision of the Judicial Commissioner on 
the ground that the grant created merely the relation of landlord and 
tenant for an undefined term, and that lengthened enjoyment at the same 
rent did not enlarge the tenant’s rights. 

10 . Chaharum and Daswant, similar to nankar, sir, birt jangal 
tarashi. The grant was for clearing and reclamation purposes, or to keep 
old proprietors and influential residents of the village contented and loyal. 
In any event, whether the management of the village rested with the 
grantee or was taken away from him liy the taluqadar, he was entitled to 
a fourth or a tenth of the produce of the village. Often, lands represent- 
ing that share wore assigned, and such lands became under-proprietary ; 
but when no lands were assigned, the grantee cannot be called an under- 
proprietor in the village, 

A cash allowance in perpetuity awarded by an order of a settlement 
officer and amounting to a tenth of tho Assessment Officer's assumed 
rental is of the nature of dahailt, which is closely analogous to nankar 
and is a charge on the property .1 

A cash dahaik is distinguishable from a birt right in the land entit- 
ling the birtdar to hold poa-iession of the 1 ind and to deduct the dahaik 
from its rental. The former may in a sense bo an under-proprietary right 
but it is not an “ under-proprietary right in the land ” like the latter.* 

This does not mean that a right to receive cash nankar allowance 
never connotes a right to possession of land as an under-proprietor. Other 
facts may raise a ynvma /acid case of under-proprietoiship, for instance, 
that the predece'-sors of the person now entitled were zamiudars in the 
village, that the allowanco is sot off against the rent of lands held by them 
and that in a p.iii litiguion a decree declaring undei-pioprietary rights 
was passed in favour of persons bearing the same relation to the zammdar 
as the person now entitled to the allowance.® A cash nankar granted by 
a decree of a settlement court in lieu of the sunender of zamindari 
rights, is an under- proprietary right and is charged on the zamindar’s 
right so surrendered.'* 

t Pran Kuar v. Shankar Bakth, 21 0 C. 327. 

* Muhammad Ahdal Hasan Khan v. Ishtoar Hath, 21 0. C 244 ; Mahabir v. Bam 
Prasad, B R. 1 o£ 1919=111 U. D 25=5 B. and Cr. L J. 141=3 L. B. Bev, 268 ; 
Saheb Din v, Mohammad Abdul Hasan Khan, 1 U. D. 276 (a dasaundh holder 
does not possess an underproprietary right in the land held by him as an ordinary 
tenant) ; HfuAammad Abdul Hasan Khan v. Kslo Singh, I 0. D. 277 (or in land held 
under a lease) ; Court of Wards v. Parmatma Din, I U. D. 290 (16.) Dep. Com. v. 
Bhagwan, 12 O. G. 124 ; Bhagtrafh v. Bhagwati Prasad Smgh, II U. D. p. 550 j 
Gaun Shankar v. Court of Wards, II U. D. 562; Chotey Lai v. Iqbal Naram, 
6 L. R. Rev. 28 Oadh=Vl U. D , t H- G..) 353=(1925) E. C. 85=8 B. D 385. 

t Lai Muntshuiar Baksh Smgh v. Shahtade Khan, I U. D. 330=111 U. D. 330. 

4 Bar Narain v. Bank of Upper India, 1938 0. W N. 62=1938 A. I. B. 
Ondh 84. 



U. P. Tenanc}’ Act — Preliminary. 


[CilAI’. 1 


f'2 


Where the receipt o£ cash nanlar against the rent o£ land is 
Hshed, a prima facie c:i«e of underproprieiary rights is made out Iml it' 
the claimant of such rights sells the nankar ho is no longer an under- 
proprietor.* 

There cannot ho two under-proprietary rights in the same land. 
Hence if an underpropriotor grants a permanent heritable and transfer- 
able lease of his underproprictury rights, reserving a cort.iiin amount of 
rent for himself and malikana dues and continues to bo recorded as 
underpropriotor, the status of the lessee is not that of ,in under-proprie- 
tor.* In Ram Bharos v. Lai Achal Ram in 1871 a •settlement 

decree after disallowing the claim of A. who had lieati iti pos-se-ssion of the 
village M under the talmplar long before, to sub-sett lemetit, as pukliia- 
dari, declared and decreed that A had Inrt and danaundh rights, ft did 
not appear whether ^ was to remain in possession of the village as 
permanent lessee deducting the ila.-<aun'lli from the rental payable 
for the village, or whether the talutpl.ir was at liberty to make tha 
collections himself or through a les'-ee ami pay the dii^auyidli to A. A 
however coutinued in possession from 1871. In 1880, A executed a 
term lease in respect of this village in favour of the taliujdar and entered 
into the usual covenant to give up posse^-ion at the end of the lorin. 
The taluqd.vr served a notice of ejecimoui at the enil of the term, and the 
question was whether the grant to .4 in 1871 w is of under-proprietary 
or of tenant rights ft wis held from the nllowam'o of the dahaik imHi 
the lengthened possession of A, thvt A wis granted an under-propriofary 
right, which could not he elfocted by the lorm mentioned in the lease 
of 1880. 

In Tulshi Ram v. Lai Achal Ram Sinah,* a settlement decree was 
not only for a dahaik but al-o inamlaineil the dahaik hohlcrs in possession 
of the village. To the ialu(jd.vr wa^ re-erved the right to alter or assesi 
the rent. The holder was to piy the gros-. rent after deducting his 
dahaik ; and in case of refu-al to accept the theka or on the village being 
taken in kham tahsil, the right of I ho holder was to got 10 per cent, of 
the gross rental. The taluqdar served a notice of ejectment on the 
da/tai/r holder in respect of ihc village and a suit was filed to contest it. 
The defendant, taluqdar, pleaded that the plaintiff had refused to accept 
the theka and execute a lease of the village at the sum fixed by him. 
This was held to bo irrelevant and the decree of 1871 was held to have 
conferred underproprietary rights. This, if meant to lay down a gonenil ^ 
rule, was wrong and was disapproved of in Muhammad Abdul Husan 
Khan v. Kelo Singh.^ 

A number of .similar cases seems to have cropped up at the time. In 
Ram Nath v. Lai Achal Ram Singh,^ the settlement decree was similar 

1 Babu Lai v. Tribhuwan Bahadur Singh, XIV U. D. 525. 

^ Bindethwari Pratad v. Kruhna Muraii, A. I U. Oadh 145=XV U. D- 

(H. C.) 317=11 0 W. N. 4.3f). 

3 B. K. 30 of 1891. 

« B. R 31 of 1891. 

« 2 O. L. J. 154=-28 I. C. 9I9>=-I U. D. 277. 

• B. B. 32 of 1891. 
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to the one in the previous case. An additional circumstance was that 
the dahaik rights were sold in execution of a decree and purchased by 
the taluqdar ; and after this, the former da/tat^-holder had executed a 
hahuliat for a term. It was held that the sale was of the right of deduc- 
tion and not of possession as birtdars, whose underproprietary rights 
remained. 

At the first regular settlement the claim of A to a sub-settlement was 
refused but A was declared to be a feirt-holder entitled to a dasaundh 
right, and the decree for diisautidh right was passed in A’s favour in 
1872. A and his descendants continued in undisturbed possession after 
that decree. The do.scend.ints of A are birtdars or underproprietors.* 

11. Biswi, found principally in Fyzabad and Sultaupur. It arose 
out of a peculiar kind of mortgage created by the proprietor in favour of 
a cultivator of the latter’s holding, the rent payable by the mortgagee 
cultivator being very low or nothing at all. 

12 Diltf i.c.^ portion of a village which was once covered with 
houses which have fallen into decay or abandoned, such portion lying 
waste or put under cultivation. 

13. Rakhauna, i.e., the exclusive right of pasturage over a specific 
portion of waste laud of a village. 

14. Baphat, ie , a class of groves planted by an underproprietor 
while he was in projiriotary possession of a village and of which he has 
rotainod posse"ion, oi in tlie case of an underproprietor who is not also 
an exproprietor, of which he is found in possession. 

Resa milkiaf means a proprietary or underproprietary title in a 
small plot of land (a grove stood on the plot concerned in this case.)* 
In Hah Shankar v Shea Dayal,^ Reza milkiat was, on the interpretation 
of the decree by which it had been decreed, held to be an undeipro- 
prietary right, and the holder was held entitled to the use and proprie- 
torship of the soil on which the grove stood. 

A person recorded as proprietor of a grove, is not necessarily, the 
proprietor or underproprietor of the land covered by the grove.^ 

Having examined the cases, in which there is a presumption of 
grants being hereditary and transferable, and therefore, under-proprietary, 
let us now turn to oases where no such presumption necessarily arises. 

To cons! it u to an underproprietor, the following are essential : — 

(a) transferable, and (6) heritable, right of property, (c) in knd, (d) 
on payment of a rent. If any of these conditions does not exist, the 
poBsesBor is not an underproprietor. See Kaniz Fatima v. Hageshar 
Singh.^ 

* Muhamtnad Abdul Sasan IC/iau v. Rum Nuth^ 65 I. 0. 241^7 0. L. J. 286. 

* Sheo Dayal Singh v. Sur<y' Kumar, 11 0. 0. 164. 

» 16 0. C. 173. 

* Muhammad Bagar v. Sheo Mohan Singh, £ IJ. D. 368-=»l L. B. Bov. 48*=2 
0. L. J. 85-=27 I. 974 ; and a land ia not grove if only a portion of it remains 
grove, ih. 

6 6 L. B. Bev. 44 Oadli—VI U. D. 70. 

T. A.— 10 
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(a) and {h). Whether a grant of land on payment of rent is, on the 
terms of it, transferable and heritublo depends on the intention of the 
grantor as gathered from the instrument of grant or the transaction hyor 
in which it arose, or from his conduct. A grant for two lives in succession 
is not heritable.^ 

After the annexation of Oudh, when settlement operations com- 
menced, what happened was that persons holding l>n'l or shankalap "rants 
or otherwise laying claim to under-proprietary or e\cii superior rights, 
petitioned the sottlemoni court to form .-uh sortlenieiil>. with them, under 
the provisions of the tSub-'eit lemon: Act of LSliti. The taluipiar appeared, 
olijected to the sub-sot tleineni ami consented to tli« presiditig officer making 
a decree conferring heritaldo and p“rpotifil right- on the applicant, re- 
serving some rent. (.jue>'tion- have often arisen vvheilu'r siieli decrees are 
evidence of or confer under-propiieiary rigliis, or of lieritalile, permanent 
but in transferable leases. Tlio quostion is one of intention and that 
intention has to he gathered from the decree itself and the conduct of 
the parties with reg.ird lo it. Someliine.s it wa.s oxpre.s.-lj' declared 
that the petitioner had no I ight of transfer without iho con.-eni of the 
taluqdar, sometimes some of the incidents wore ■said to he those of under- 
pioprietors, and soinetiine- hoih were to he found The deci-ion of the 
Privy Council, in Lul Sripaf v Lat /i.iutiif Siuijli^ may ho cited 

here, as .-howing the po-i ion clearly. A aitpliod at, iho fir-t regular 
settlement to have his name entered as eo-ownor of a talnqa with B, who 
was the recognised taluqdar. B admitted AV right to maintenanee as a 
junior member of the family but contested the right of )-ownership 
The matter was compromised A withdrew Ids suit tuid i laiuloned his 
claim to a share in the taluqa. B gave him a village, M, at a fi.xeJ 
rental, which represented the Government revenue payable thereon. A 
was to pay the rent and certain village expenses, and to appropriate the 
rents and profits, and B was to have no right of resumption or enhance- 
ment of rent. The petition of compromise prayed that under-proprietary 
rights be decreed in favour of ^ I as regards the village M. The court 
decreed in 18611 as prayed, hut added the words ‘‘ without power of 
transfer.” Sab.'jequent documents hot ween the parties and entries in 
revenue pipers sliowcJ that A was described as undor-proprietor until 
11109, when B, de.scnbing him as a le-seo, ejected him. A thou brought 
a suit under section 108 (JO) Oudh Rent Act, which was decided against 
him, and hence the pre-ent litigation. Theii Lorddiips .say “The posi- 
tion of an under-proprietor was fully understood in Oudh before the 
pa.Ssing of Act XIX of 18G8, which definitely crystallised and gave 
statutory recognition to his right and status. It had come into being 
from the ciicumstances of the times ; the exactions of the revenue collec- 
tors under the old regime had forced small proprietors to protect them- 
selves against oppression by engaging with some more powerful neighbour 
to pay the Government llovonue through him, hut retaining their right 
in the property, in 1866 the Indian Legislature recognised their right 


I Chandarbhan Pratab Singh v. Sheobahal, 5 L. B. Bev. 72 Oudh— *71 U. D. 33. 
* 16 A L. J. 817=20 0 C, 180=4 Bsv. & Or. L. J. 236. 
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to obtain a sub settlement o£ their property, and the Aut of 1868 clearly 
defined their position.” Their Lorddiips then proceed to say that the 
Bent Act of 1868 recoffnises three classes of persons, proprietors, under- 
proprietors and tenants, and a sharp distinction is drawn between under- 
proprietors and tenants wliich the settlement officer must have been 
cogni/.ant of in 1869 Tho petition of compromise clearly showed that 
the intention of the parties was that A should he an undeiproprietov. 
The expression “ under proprietor without right of transfer ” involves a 
contradiction in terms As the settlement officer innst have been aware 
of the law, he must have used the word “ underpropriotor ” in its 
statutory sense ; and bonce the words without right of transfer ’’ 
could not out down tho rights of A as an underproprietor, and were 
meaningless. 

That is, the intention to confer or recognise under-proprietary rights 
being clear, words or expressions in derogation of that right will not be 
allowed to cut down tliose rights iSimilarly, if the intention was only 
to confer lessee rights, the use of the word underproprieti^r in describing 
some of the incidents of the lease will not amplify the powers of the 
lessee. The oases dooMod Ity the Judicial Commissioner’s Court and the 
Board are noted lielow Soma of them will probibly require reconsidera- 
tion in view of the Privy Council decision. See Cliaru Chandra Bisicas 
V. Bwarica Prasad^ (cited above at p. 70) and Bhagwan Bahlish Singh v. 
Sukh Nandan.^ (cLtod below at p. 76). 

The tests that seem to be applied for determining whether a grant 
of herifalih) rights was also intended to be transferable are : (1) whether 

the taluqdar was given a power of re-entry on breach of certain condi- 
tions, and (2) whether ho had the pouer to fix and vary the rent as and 
when he pleased. If he possessed either or both those powers, tho grant 
is in transferable and therefore not of underproprietary rights. For 
instance, a right of re-entry on default iu making the payments, men- 
tioned in the nanad or grant, has been held to indicate that the grant was 
not of an undorproprietary status.® Tho reason is that section 52 or 62 
Oudh Rent Act did not apply to undor-proprietovs, and they could not bo 
ejected thereunder and section 152 of the Act showed that under-proprie- 
tary rights could be sold for arears of rent, but no right of re-entry for 
non-payment of rent was reseivcd in tho Act, so far as under- proprietors 
are concerned. 

A permanent lease conferring heritable and proprietary rights creates 
an underproprietary tonuro.^ Expression naslan bad naslan in a per- 
petual lease creates hereditary, but not underproprietary rights.® 

I IX U. D. 80. 

* VII U. D. 195. 

* Sameihar Bakih Singh v. Sanhata Salcsh Singh, 1 0. L J. 389='25 I. C. 675. 

® Muhammad Zaman Big v. Ilahi Bus, IV U. D. 24=2 U. P. L. B. (B. B ) 111= 
1 L. B. (A.) Rev. 69=60 I. 0. 618. 

6 Fateh Bahadur Singh ▼. Naftndra Sahadm, 1929 A. I. B. Ondh 327=*12 
% D. 473=1131.0. 739. 
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A tennre which is not ti-aobforahle cannot be treated as undei -pro- 
prietary, bat the superior proprietor may create an under-proprietor for 
life without power of transfer.^ If on the death of the grantee, a tres- 
passer takes possession anil a«scrt> undorproprietary rights and pays the 
iinderproprietary rent, and, on the faith of his being treated as an under- 
proprietor, does acts detrimental to himself and advantageous to the 
superior proprietor, the latter is estopped from denying the under-pio- 
prietary right. The mere use of the words “ patta zamindari ka dea " 
does not show that all zamindari rights were conferred and that the lease 
was transferable.* 

A right to the timber in the groves or the sayar income from tanks 
or the right to plant trees or to replant trees, without any right in the 
soil, is not underproprietary.* 

Under-proprietors who lose their rights iiut retain their groves under 
grove tenure are not underproprietors of the land in the groves.^ 

A grant of a permanent transferable hirt without payment of rent 
is that of an underpropriotary tenure.® 

Absence of a right of re-entry indicates an underproprietary grant.® 

Where a person has heritable rights, there is a rebuttable presumption 
that he has transferable rights a Iso. 

Underproprietary rights can ho acquiroil by adverse posses'-ion,® if 
the origin of such possession began in underproprietary rights.® But 
hereditary rights do not arise by prescription in favour of thekadars who 
have held thekas of land in a village for a long time.*® 


t Janki Kumear v. Mitra Sen Singh, 6 0. L. J. 6D6=54 I. C. 901. 

* Indrapal y. Uman Baman Partabyl'V XJ. D. bi6='l2 L. R. Rev. 229=5 R. D. 
313. See also Zalim Lai v. Court of Warde, IV U. D. ]2.=»1 L. R. (A.) Rev., 56=6 
R. D. 115. 

3 Mehr AH v. Imdad Hutain, III U D. 660=4 B D 336. 

♦ Jagati Nath v. Ramethvoar, III D. D. 537=3 R D 327. 

^ Bikaroo v. Anant Bahadur, 1929 A I. B. Ouflli 167=8 0 L. J. 311=031.0. 
651. 

• Ram Autar v. Drig Pal, 14 0. C. 41. 

7 Deputy Commiisioner, Gonda v. Karimdad Khan, 1929 A I. R. Oadh 388=12 
R. D. 523=115 I. C. 891. 

8 Khunnu Singh v. Abbas Bandi, 4 Rev. and Cr. L J. 169 ; Mahmudul Hasan v. 
Sheo Prasad Singh, 7 0. L. J. 296=57 I. C. 419 ; Ram Lai v. Hangla Oharan, IV 
U. D. 121 ; Nadir Singh v. Anpuma, 7 0. L. J. 282=56 I. C. 759 ; Ram Narain v. 
Abdul Rahman, V U D. 150 See aleo Sultan Khan v. Hardwari, 6 L. B. Rev. 38 
Oa(lh=Vl U. D. (H. G.) 358 ; Gaga Bux Singh v. Himmat Bahadur, 19 I. 0. 566 ; 
Pirthi Pal Singh v. Gantsh Din, 25 0. C. 396=71 I. C. 641, (P. C.)=1923 B. C. 218. 

9 Jhagoo Singh v Court of Wards, 101 I. C. 803. 

*9 Bhagwan Baksh Singh v. Sukh Nandan, VII U. D. 196=7 li. R. B®v. 324= 
1926 R. C. 406=10 R. D. 633. 
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1£ the grant was for maintenance only, and on payment of rent, 
underproprietary rights by adverse possession will not arise. ^ 

rindnrproprietary rights can be negatived by the rule of 
res judicata? 

Whore a settlement court decree granted under-proprietary rights to 
A and B, and on appeal by the zamindar they were declared to be non- 
occupancy tenants, and on appeal by B alone, the first court decree was 
restored, A, although he did not appeal, must be regarded as under- 
proprietor, when he and his de.scendants have since been recorded as 
such and rent has been assessed on them, and they had made several 
transfers of the underproprietary right without challenge.® 

But where a person served with a notice of eiectment asserted under- 
proprietary rights without any foundation and the notice was cancelled 
on the view that the person was prol)ably an under-proprietor, and this 
position was not challenged by the taluqdar for more than 12 years, the 
Privy Council held that the more assertion of underproprietary rights 
did not in the circumstances confer such rights.* 

An entry that a person was holding as sirdar does not necessarily 
mean that he was admitted to be an underproprietor.® 

As to the power to vary rent, the commonest arrangement was to 
grant a dahaik or dasaundh, i. e , a tenth of (he assets of a village, to a 
person, and either confirm such person in the possession of the village or 
offer a sanad thereof to him, on the condition that he was to deduct his 
dahaik out of the assets, fixed or to be fixed by the taluqdar, and pay the 
balance to the latter. A condition was also put in reserving power to the 
taluqdar to fix the rent in future, generally at the next settlement, either 
on a fixed basis (for instance doable the amount of Government revenue 
assessed on the village), or as the taluqdar may please, and that if the 
grantee refused to accept the rent so fixed, the taluqdar was at liberty 
to grant the village to any one he liked, the original grantee being en- 
titled to got his 10 per cent, from the taluqdar. 

Intrinsically, such an arrangement amounted to no more than a 
grant of 10 per cent, out of the assets of the village, and not a grant of 
the land of the village. 

A settlement decree refusing sub-settlement to iirt-holders but 
confirming their existing possession with a condition that the taluqdar 

* Gaya Prasad t. Alam Singh, 1925 A. I. B. Ondh 751=VII 0. D. (H. C.) 22=7 
L. B. Bev 42=.1926 B. C. 1=9 B. D. 19. 

2 Purga Prasad v. Jagat Jit Singh, 1928 A. I E, Ondh 359=6 0 W. tf. 265=12 
B. D. 72=112 I. C. 369. 

2 Pagir PaTesh Singh v. Udae Raj Singhs 1930 A. I. B, Ondh 29=6 0. W. N. 64^ 
119 1. C 456=13 H. D. 572 

* ^luhamtnad Miitntaz Ati Rhan v. Mohan Stngh, 45 All. 4(9, (P l(.)= 1923 P. C. 
118 See also Sultan Khan v Hardieari, 6 L. B. Bev. Ondh 33 

8 Khunni Singh v. Abbas Bandi, 4 Bev, and Or. L. J. 169i 
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was always to retain the power to Sk rent and renew the lonsi', 
and declaring them entitled to a dahaik on the amount of rents so 
fixed, and that if they accepted the lease, they might deduct the 10 per 
cent, from the rent payable, hut if they did not, the taluqdar would pay 
them 10 per cent, of the rent received by him, does not create an 
uuderproprietary right.* 

A settlement court decree confirmed A in possession of a village 
subject to the payment of the rent reserved to the taluqdar, afier 
deduction of 10 per cent, on account of dahaik, and gave the taluqdar 
the power to a.ssos3 and vary the rent. B's suit against A for possession 
and mesne profits on the allegation that A had failoil to accept the 
enhanced rent fixed by the taluqdar which had the effect of terminating 
his right to remain in pos^os^ion of the village lies in a revenue court, 
as A is a perpatutl horoditarv lessee and not an umlerproprietor.* 

Where the origin of a holding is a short term lease on a fixed rent, 
the fact that subsequcntls- the terras tire altered and the lessee or his 
descendant is described as a thekadar liable to pay revenue and cesses 
and a profit of a fixeil sum to the owners, will not make him an under- 
proprietor. He continues to be a lessee or thekadar.® 

A settlement court decree gave effect to a compromise which was to 
the effect that the occupants who cultivated about 800 bighas of land 
would continue to do so paying the rent fixed according to the Oudh 
llent Act with a deduction of two annas in I ho rupee the minimum being 
Rs. 100, which used to be their allowance from before. The land was 
entered as kalzadar ; uuderproprietary rights weie held to be 
conferred.* 

Where the court infers from the evidence a grant, but not its precise 
terms, and it is proved that the giantoo and his heirs for three gener- 
ations have exercised such rights as an underpropriotor would, the 
court may infer a grant of hereditary and transferable rights.® 

The fact that there is no settlement court decree recognising or con- 
ferring uuderproprietary rights does not preclude civil courts from 
enquiring into the e.xistence of such right-,,® but the fact that such rights 
were not sot up before the .scttlemeut courts under the First Regular 
Settlement renders the task of the claimant difficult as to proof.* 


® Parmeshar Dal v. Muhammad Abdul Batan, 14 0. C. 335. 

® Sheo Nath v. Muhammad Abdul ffaaan Khan, 19 0. C, 339=^36 I. C. 664. 

® Dat Prasad Singh v. Charan Singh, FI U. D. 396^^3 B. D. 103. 

* Sheo Narain Singh v. Court of Wards, III U. D. 227. 

S Sheo Bahadur Singh v. Biahunath Saran, 8 L. R. Rev. 57=»4 0. W. N. 15. 

8 Sheo Bahadur Singh v Biahunath Saran, 8 L. R. Rev. 57 ; but see Avadh Behan 
Singh v. Suraj Bdli^ 22 0. G. 201 ; Muhammad liaahiduddin Ashraf v. Ram Sukh, 
24 0. C 342. 

7 Sheo Bahadur Singh v. Biahunath Saran, 8 li. R. Rev. 67 ; Rohan Singh V. Surot 
Singh, 12 I. A. 62. 
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A perpetual lessee, whose lease makes the rent variable with the 
revenue assessed upon the land and liysdown conditions for his eject- 
ment is not an underproprietor.* 

Where the Board has, as to a part o£ an area of land covered by one 
grant, decided that the holder was an under-proprietor, that decision 
operates as res judicata as to another part of the land of the same 
grant.* 

Where the right of tran.sfer is expressly or impliedly withheld or 
negatived, underproprietary rights do not arise. 

A decree of a settlement court awarding a permanent lease at a rent 
to be reviowable on a fixed liasis at siib-equent settlements, but expressly 
prohibiting a sale ora mortgage by the lessee, does not create underpro- 
prietary rights.* 

A perpetual hereditary farming lease, created by a decree, after 
disallowing a cl.iiin for underpropiietary right did not create under- 
proprietary right. ^ 

At a settlement with the consent of the taluqdar a decree was passed 
in favour of A granting him a herital)le and non-transferable lease at a 
rent which was to leave a clear 12^ p c. profit to the lessee. The rent 
was to be calculated on the gross assets and was liable to revision eveiy 
ten years. It was mentioned by the Commissioner who made the 
decree that no new proprietary rights were to accrue to A, and it was 
further laid down lliiit on default in payment of rent, the courts could 
cancel the lease in accordance with the law applicable to holders of 
undorproprietary tenures. Held, A was not an underproprietor ® 

Where the vendor reserves certain land at a fixed rental, and at a 
subsequent settleineni, (his land is converted into a suh-patti with a 
certain sum assessed oil it as revenue, the vendor becomes an under- 
proprietor ® 

A person who has by consent of the taluqdar obtained a decree for a 
permanent hereditary fanning lease has also a transferable interest and 
is therefore an underproprietor ’ 

Where the first regular settlement declared a land to be held on a 
perpetual heritable but not transferable lease, acceptance of rent by the 
Court of AVard 3 at the original rate from a transferee thereof does not 
amount to recognition of underproprietary rights. It amounts to 

* Lai Muneshar Baksh Sir.gh v. Gaya Bahsh} I U. D. 87. 

* Banuman Singh V. Muhammad Ali Muhammad Khan, II U. D. 208. 

® Muhammad Mehdi Ah Khan v. Ram Charan, 6 0. C. 187. 

* Nand Ram v. Amanat Falimat 6 0. C. 94| disBenting from 3 0. 0. 108 and 
following Oodh Select. Case No. 282. 

6 Rudra Partah Singh v. Sikandar Khan, 20 0. C. 104. 

® Jadunandnn Prasad v. Brij Bhnkan, 5 0 C 7l) 

7 KMho Singh v. Muhammad Azim, 3 0. 0. 108. But See Nand Ram v. Amanat 
Fatima, 6 0. C. 94. 
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nothing more than that the transferee is an ordinary tenant, and ho c;in 
he ejected as such.* 

Whore it was esfahlishod (hat hoforo and during <ho first, solflonient 
there was much litigation heiwnen A's predoce.ssors in intere.st and 
his CO- sharers in a village, about the proprietary rights in the taluqa 
to which it appertained, that A'n predecessors and his co-sharers had 
asserted that within a period oE much le-^s than ilO years preceding 13th 
February, 1836 they had boon in possession as nnderpropriotors tnrtdars^ 
that they claimed the lands cultivated by them as stV, that they were 
maintained in possession oE a l.irge area as their sir at a beneficial rate oE 
rent by a court's order in I860, and that in 1871 they again claimed sub- 
settlement, the Board pro.siiined that A had underpropriotary rights.* 

By a deed oE grant executed at the end of 1868, A made a grant 
rent-free of lands cultivtifod and uncultivated, vvitliin certain boundaries, 
in favour of jB. a sajjada-tiH'hin of a shrine, which grant had been 
continued in favour of the sajjada-nashin who had succeeded B, and was 
renewed in perpetuity in favour of C, a sajjadn-nathin, for the mainten- 
ance of the charity and repair of the shrine of B, with all the proprietary 
rights attaching to the propeity at a fixed revenue of 10 rupees yearly. 
The renewal was expre-sed to be generation after generation, i. e,, to 
persons who would succeed C as sajjada-na<lii)i, C appointed D as his 
successor, but D failed to appoint any one. On his death, !)'.'• widow got 
into possession as heir of T) liut was 'oon di-posses-ed. She .sued under 
section 108 (10) Oudh Kent Act for recovery of pos-e-sion, and the ques- 
tion arose whether she was a tenant. It was held that the grant was not 
of an agricultural tenancy but of proprietorship in the lands, and therefore, 
C, D and the latter's widow were never tenaut.s, and as the widow has not 
been appointed as sajjada-utishin she could not sue.® 

The fact that an underproprietor executes a kabnliat agreeing to 
pay enhanced rent does not affect his uiider-proprieiary rights,^ nor does 
the fact that the lease covenants for return of possosiion to tho taluqdar 
at the end of a term mentioned therein.® 

A theka of the whole village obtained by compromise by an under- 
proprietor does not cause loss of his rights us underproprietor in respect 
of the plots shown to be held by him as sir-holder.® 

t Bishunath Saran Singh v. Shankar Bahadur, SLR. Rev. 26 Oadh*=VI U. D 
128 ; Fateh Bahadur Singh v. Nageshar Bahadur Singh, lit U. D. 619=^t B. D. 470 ; 
Jhngot Singh v. Court of Worde, 1927 A I. B. Oodb 63S=>101 L C. 803. 

5 N'lin i^ttigh V. Muhammad Mumtaz Alt Khan, B, R. 8 of 1893 

3 Chauharja Bakth Singh v. Armam, B. R. 16 of 1891. 

* Ganga Din v. Rai Krishna Prasad Singh, 11 U. D. 642. 

6 Rant Pharos v Lnl .Ic/m/ Ram Singh, B R 30 et 1891 

® Bishu Nath Saran Singh v. Suraj Pal Singh, 1928 A. I. R. Oud i 33^1X U- D- 
(H. C ) 3l8=-9 L. B. Rev. 342=-4 0. W. N. 1037-=11 R. D. 667—1928 B. C. 286. 
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As to proof to establish undorproprietary rights, see Har DayaX v. 
TJiit liarain Sini/h,^ Jagatgir Singh v. Suraj Saksh Singh^* Skujaat 
Haidar v. AH Akbar,^ Shea Bahadar v. Biskunath Saran.* 

Whoio (he plaintiff was entered as underproprietary shankalapdar 
in 1873 under a decree o£ 1871 and the entry has continued aver since, 
the court ‘•hould not, although the circumstances under which the decree 
was obtained were suspicious, reject the long series o£ entries.® 

An entry at the previous settlement that certain land was A’s under- 
proprietary holding is sufficiently disproved by an entry at the current 
settlement not recording the land as A's underproprietary holding.® 

{c) Right of properl 1 / in land A cash nankar granted in lieu o£ 
the surrender o£ zainindari rights i- an underproprietary right,’ and is 
in e(iuif j' charged on the ziimindari right surrendered. 

But a cash nankar docs not mean that the persons entitled to it 
possess an undorproprietary right in any land in the village.® 

As land includes tree-, underproprietary rights may exist in groves. 
An exclusive right of fishing in a tank does not amount to a right in 
land and the person having it is not an underproprietor,® 

(d) On payment of rent. — 1£ no rent is payable, no underproprietary 
rights arise. A mortgagor who reserves certain land from the operation 
of the morig.ige by conditional sale created by him, without mentioning 
anything about rent or payment or non-payment of rent in respect of 
the re-erved land, is a proprietor and not an underproprietor.*® ^ A 
waniar-holder with no rent to pay is not an underproprietor irrespective 
of what ho considered himself to be.** 

!So a vendor who reserves a piece of land from the sale without any 
condition of paying anything for it, is not an under-proprietor. 

If he agrees to pay something, a fixed sum, or the pro^r- 
tionate share of the revenue chargeable thereon, he becomes an under- 
proprietor.*® 


1 8 0 0 30 
* 8 0. C. 145. 

» 1027 A. I R. Oadli 239=»X U 
234 = 101 I. C. 701 (Oadh). 

4 4 0 W. N. 15=99 I. 0. 876. 


D. (H. 0 ) 286=10 L R. Rev. 353=Xl U. U 


i Dwarka P-(isai V Tajummnl Rasfn 1. L R. Rev 17 See also Ali Akhar v 


Shujaat Uaidar, 1. L. B. Bev. 3. 

6 Hardwar v. Jane inti, 5 L. B. Rev. (Oailh) 180. 

® Budra Pratab v. Sheo Cbarani 1 0. C. 163. 
e Sii Ram Kunioar v. Hanoman Singh, II 0. D. 639. 

9 Thakur Din v. Ram Bharo,>, X U D (H. C.) 260=10 L. R. Bev. 348=13 R. D. 
710. 

le Kedar Rath v. Kuar, 3 0. C 310. 

It Pdui Naratn ^ lithari Jhal, XVI U. D. 592. 

t* Jadu Randan Prasad v. Brij Bhukhan, 5 0. C. 70 ; Kedarnath v. Lachmm, 2 
0. C. 273. 


T. A.— 11 
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The condition as to payment of rent in the definition does away \YifIi 
the force of the Privy (Council rulin<^ in The widoio of Shankar Sahai v 
Ka^hi Parshad,^ and their Lordships' ohspi-vations in 4 Cal. 83'J at 
pp. 853'fl. 

A mua/t does not pay rent. Ilonco while a mnaiidar holds his muafi 
as such he is not an underproprieior It is only when proceedings were 
taken under Chapter VU-A and the neco-sary declaration h.is lioon made 
under section 107-H of the Oudh Uent Act that he i)ecomps an under- 
proprietor.* 

A plot proprietor, i. c., a holder of what i>. called hakiyat-mutafarqa, 
paying government revenue — not rent — is not an underpronriotor.* 

Where the wording of a palta doe- more than suggest that the holder 
Is an undorproprielor and not a tenan! and when there i.s evidence that 
the holder managed cuhivaiod and unculiivatod lands, exercised rights of 
escheat, settled tenants and allowetl them to cut trees and to sink wells, 
and this has been so as far 1 ack as the memory of man went the conclusion 
is that he ia an underpropi ietor.^ 

Rent of underproprletor . — Itules 4 to 7 of tlie Oudh Wuh-sot,tlemenl 
Act, 18lj6, lay down the following rules for the rent and enhancement 
of the rent of underproprietoi s : — 

I. Where the agreement hetweon the undorproitrieior tiiul the 
taluqdar provided for holding in perpetuity tit ti uniform {/.ilimrari) late 
of rent, he had to pay at that rate, but if at a future settlement or revision 
thereof, an alteration in the amount of the revenue took place, the rent 
will be so altered as to maintain the proportion of the profits of the under- 
proprietor and the taluqdar (rule 4.) 

II. If such agreement was to hold on the payment of the govern- 
ment demand, imposed before the annexation of the province, with the 
addition only of certain due« to the taluqdar or other charges, the under- 
propiietor was in future liable only for the payment of the Grovernment 
demand for the time lieing plus 10 per cent, in lieu of taluqdaree dues 
and other charge.s (rule 5.) 

III. If such agreement was that the underproprietor should pay a 
certain share or proportion of the profits or produce of such lands, he 
should in future be liable for payment of such share or proportion 
(rule 6.^ 

IV. In other cases (rule 7) : — 

(a) the payments made by the underproprietor to the taluqdar 
before annexation formed the standard for regulating the present (*’• in 
186G) payments. 

(f>) The maximum payable was the gross rental minus 10 per cent. 
This rule was in the original draft and was inadvertently allowed to 

1 4 I A. 198. 

2 Murh V. Gajraj 21 O C. 124. 

3 JJciju Singh v. Naroyan Dtn, B. K. 8 of 1914=-I U. D. VO. 

* Buhunalh Sa ran Singh V, Chandra (t opal Singh, K, I, R (P. C.) 248=X1 

U. D. 294=-7 O. W. N 9.81 — 14 B V. 542. 
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remain as part of rule 7, but rule 9 increases the 10 to 25 per cent. In 
such a case, cesses on account of roads, schools, etc., amounting to 2^ 
per coni, on the Government demand became payable by the taluqdar 
and the village expenses, and patwari and chaukidari dues by the under- 
proprietor. 

(c) The minimum rent payable was the amount of the Government 
demand plus 10 per cent. 

(d) If the gross rental before I he annexation was nearly the same 
as that in 18GH, the rent was to be the same amouni as that paid before 
the annexalion. 


(e) If the gross rental in 18GG exceeded or fell short of the former 
gross rental, the rent was to be increased or decreased proportionately. 

(fj Former gross rental and payments of the underproprietor meant 
the average amount of the gro'S rental or payment for the 12 years 
preceding annexation, or for such portion of that time as the underpro- 
prietor held a lea.se of the village from the taluqdar, or for such portion 
of that time as necessary information might be obtained. 

Underproprietors whose i)eueficial interests have been transferred by 
an oflScial act (e. g., tran>fer on account of default of their shares to 
others) to persons who thereby liecome po.s.sessors of the whole mahal, 
are not liable to pay rent to the taluqdar so long as they remain out of 
possession.* 


Meraer . — An underproprietor inheriting proprietary rights causes 
merger of his tenure, 2 but if the holder of a mere life estate acquires 
underproprietary rights in a village belonging to the estate, there is no 
merger of the undorproprietary rights.® Whether merger takes place 
pends on circumstances.* There is no merger where it would be prejudi- 
cial to I he undorproprietor's interest,® or where the two interests are 
kept, sc-parately recorded in the revenue papers.® 

Surrender by a Hindu widow does not destroy the undorproprietary 
rights surrendered.* 

4. (/) Every agreement, whether made before or after the 


Reiitrictions ou agree- 
ment between landholder 
and tenant. 

that extent. 


commencement of this Act, which purports 
or would operate, to restrict a tenant from 
enforcing or exercising any right conferred 
on, or secured to, him by this Act is void to 


1 ifvhammad Mehdt Ah v. Muhammad Yatin, 2 0 C. 128 (P. C.) 

2 Sasamand Smgh v. Jageh, 1 1 0. C 133. 

2 N!aar Ah Khan v. Muhammad AH Khan, 6 0. W. N. 519=119 I. C. 337. 

♦ Angiid Singh v. Janhi, 12 0. 0. 97. 

i Mata Prasad v.Jiazamand Singh, no. C. 35 doubting 11 0. 0. 133 (cited 


above) 

® Afaula Bahsh v. Court of Wards, 14 Ij. R- Bbv. 908. 

7 Bishunath Saran v. Shea Ifath, Vll 0. D. 162=.l926 R. C. 285-7 U R. Rev, 


229—10 R. D. 1)07. 
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(2) la particular, and without prejudice to the generality ol' 
the provisions of sub-section (1), an agreement between a land- 
holder and a tenant is void in so far as it purports — 

(a) to prevent a hereditary tenant from acquiring any 
of the rights conferred on hereditary tenants under the 
provisions of this Act ; 

(i) to take away or limit the right of a tenant to make 
improvements or to claim compensation for the same in 
accordance with the provisions of this Act ; 

(c) to entitle a landholder to eject a tenant or enhance 
his rent otherwise than in accordance with the provisions 
of this Act ; 

(d) to take away the right of a tenant to sublet in 
accordance with the provisions of this Act ; 

(3) When land not previously cultivated has been reclaimed 
by the landholder and let to a tenant or has been let to a tenant 
in order that it should be reclaimed, then for a period of fourteen 
years after such land was first brought under cultivation nothing 
in this section shall be construed as affecting the conditions of 
any contract which relate to enhancement, abatement or variation 
of the rent of such land or which provide that during any i)eriod 
for which such land is to be held free of rent the tenant is liable 
to ejectment for breach of any condition thereof. 

Explanation — When land has remained uncultivated for a 
period of seven years it shall for the purposes of this sub-section 
be deemed to have not been previously cultivated. 

(4) Subject to the provisions of this section and any other 
law for the time being in force, any agreement entered into 
between a landholder and a tenant relating to a holding, includ- 
ing an agreement conferring transferable rights, shall be valid 
and enforceable. 

1. This corresponds to .section 8 of the Agra Act and section 4 
of the Oudh Act. The additions to the Agra Act are " whether made 
before or after the commencement of this Act ” in sub-section (1) and 
sub-section (4\ 

The substitutions are ‘‘ a hereditary tenant from acquiring any of 
the rights conferred on hereditary tenants ” for ‘‘ the tenant from 
acquiring a right of occupancy in land 

The Oudh Act section 4 related to the landlord’s right to eject or to 
enhance rent, and the tenant’s right to make improvement and to claim 
compensation therefor, t. e., to matters dealt with in clauses (b) and (e) 
above. 
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I Old to that ejetenl—Xn agreement providing for enlanoement mote 
than is not whollv voiJ, the enhancement being valid to the extent 
of 25^.» 

2. Nautor land. — Section 19 of the Act of 1926 rcorresponding to 
section 29 o£ thi' Act i wji« »alijee* to the provisions of section SfS) 
of the Aer which rela'eil to nautf'r land*. It related to land not pre- 
viously cultivated (whicli wa- explaine*! to include land not cnltivated 
for a {lerio 1 of seven years) and reclaimed hr or at the expense of the 
landholder, or let for the purpose of l^eing reclaimed bv the tenant, 
and protected the conditions of any con'rac' rela'ing 'o it for a period 
of fourteen year?, in other word«, preventej i-a'^n’cry rights accruing 
in it for fourteen years. 

3. Su'i-sfclion <3) differs in ^^ome materia) incident* from section 8t2) 
Ag ra Act and section 4( 3 ( and 4 t tadh Ac*". Unier the latter no condi- 
tion of a contract relating to a nau*or land could enforced for fonrteen 
years from the reclamation. Now the condition* that cannot be so 
enforced are those relating to enhancement, aha'emen- or variation of 
the rent. Hence land let after re -lama'ion or for the purpo=e of being 
reclaimed will liecome the land of a hereditary ‘enant. sufject to the 
conditions noted above. 

The last portion of the suli-secion preserve^ ‘he eflacacy of that 
condition of a contract which provides for ejectment during the period 
for which the land is to bo held free of rent for Lreaih of any condition 
of the contract. 

To attract the sub-section, it must he proved 'ti that "Lere was a 
letting, that i«, that the occupant wa.s treated or admi'ted as a tenanl* 
of land which had remained uncu’itivated for “even years ; it > that this 
letting was (a) after reclamation by the landholder or with a view 
to it.s being reclaimed by the tenant : (iii) that cuhiva’ion by the tenant 
has been for less than fourteen years. 

Whore a mortgagee granted a permanent lea-p or ^/Cfijar land, which 
wa.s beyond his powers, and there was no'hing to -how ‘hat the land had 
been prpviou.sly cultivated, no statutory rights accrued ^ 

Under the repealed Act of 1926, \* wa- h 11 tiia* *he fac-t that 
previous to the reclamation lease, a -mall per don the land Imd 
been spasmodically cultivated did no* ruak'' aev fir* of i' previously 
cultivated so u.s to bar the operation of '“o'im t -J of 'cat Act and 
create statutory righti.* The decision will jToliFy holi good under 
SPCiion4(3;, for the word land mean* ‘he wiol*- lacd. and nor only 
part of it. 

If a tenant of a holding takes up some naufor land under a separate 
rent agreement, this land will not l>ectfjn*; a pjart of his previous 
bolding ® 

1 iVattn Chnniri v Humtr. E D. 'B K.) 444 

* Z'ihir jlhmad v HrAun, X t" D, 197 T ' T' z't.iti /-''ous. XII TT O. 

•217- 12 L H R«^v ?ji<) 

5 Ilti'fhj’iT P nJe T Ja‘\f'tnt oh R S' v , D 

* Katan'lur v, yai/'*^ar Praut-i XII TJ D I25"l2 Xi. R. Bev. 21& 

* Ritdra Puri/tb Sih* v. ffinmoua'i. ffemt Act Balmg If®. 57, SUal v. JalSrMr 
Rahman. B, R 5 rf 15.32=XI1I C. D. (B. R) 83. 
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The snli-section has no upplicaiion whore t.ho tenant has not contniulcil 
himself out of his rights but only agreed to take the' nautor land or 
hatai nhfi * 

Whe'hor a case came under the reclamation lease (sul)-section 3) 
raised mixed question of fact and law.* 

4. Subsection (4) is not easy to construe. All that is clear is that an 
agreement is subject to the provisions of the section, i. e., is not valid 
if it takes away or minimises any of the rights secured to tenants by the 
section, and that an agreement conferring transferable right s is valid. 
Transferable rights do not necessarily include heritable rights. 

Tho right to confer transferable rights on a tenant in respect of his 
holding had been negafiveds although in one case it was held that a 
landholder could confer anv benefit or additional rights on a tenant^ ; 
but now it is affirmed 

A landholder may confer transferable rights on his tenant. 

Heritable rights as under the Act existed and could not be taken 
away ; but as to rights heritable according to the personal law, the 
decisions were not uniform.® Now the general words of sub-section (4) 
may be relied upon to show that such rights can be created. 

Subjfct to the provifions of this section, i. e., sub sections (!') and t2). 
Any other law for the time being in frree, i. e, a law other than 
that contained in this Act. Would tho Contract Act or tho Transfer 
of Property Act sections 10 and 11 come in here? If the first is 
included, an agreement which is void or voidable or without considera- 
tion or lawful consideration, would not bo effective. Agreement ...relating 
to a holding^ e g., not to enhance rent, or not to eject. Under the earlier 
Acts such rights wero secured bv applying the rule of estoppel. 

5. iSave as otherwise provided by the Code of Civil Proce- 

dure, 1908. in the case of proceedings governed 
to^’LTthrLgh'^a'gi? by that Code, anything which is by this Act 
required or permitted to be done by a land- 
holder, may be done by an agent of the landholder authorized by 

^ ifahesh Sinijh V Shukarul-Icah 1910 K D. 52'tn lb). 

^ Harihar Duit V Kopurthatu Estate, 19.1.5 A I R Ontlli 10.9— XV TJ D (II C) 

304=11 0 W. N. 1420 --.18 R D. f.f.9 

® See Eaqtiu Nath v lindh Nath. 1990 A I. R All. Sl.'j ; Qttrhaii .lli v. .Vnjiii 
Husatn, 1925 A I. R All. K9 ; Maheah Nararti Singh v Eiahethnr, 1031 A. b J 432; 

Lurkhur v. Ram IJnran, IV U. D 824 ; Tilak Singh v Shea Nnniian Smoh, X( U U- 

(H C.) 41, Balkarnn v .\juHhia, 19.34 A. I R. All. .38=XIV U. D (H C) 113-=17 
R. I) 907 ; Pariah Ko^r v Raghu Nnlh Rat, IV U D 181 ; Sukh Nandan v Jitgal 
Knhnre 0 L R. Rov 221, Sri Sita Itamjt v. Sant Kumar, XV U D 508, Sri 
LaLihmaa .Tanki v Mohammad Khalit, B. R 8 of 1933=XV U. D. (B R.) 1 ; 
Mohon Shah v. Nourangi, XVI U D fi04 ; Pohup Singh v. Girdhriri Lai, 1C R. D- 
= XII U P 354 ; Laig Singh v .Utnf llutain, XIV U. IX 1 00 

4 Bardeo v. Sher Singh, I U D. 418=.2 B. and Cr. L. J. 49=34 I. C. 148. 

5 Jang Bahadur v. Mohammad Yahia, I U. D. 207; Jang Bahadur Singh v. Moham' 
mad Yahia, 33 I. C. 425=1 U. D. 356. 
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Power o£ landholder to act through agent. 

him in writing in this behalf ; and process served on, or notice 
given to, such agent shall be as efiEectual for all purposes as if 
the same had been served on, or given to, the landholder in 
person ,* and all the provisions of this Act relating to the 
service of process on, or tlie giving of notice to, a party shall 
be applicable to the service of process on, or the giving of notice 
to, such agent. 

1. Jlpproduces .seciioii 9 of the Agra Act of 192G with the addition 
of the woids ‘‘ in writing between “ him ’’ and “ in this behalf. ” 

2. As otherwise provided by the Code of Civil Procedure.— 

See List II to the Second Schedule 

.‘i. In proceedings governed— Code.— The provisions of the Civil 
Procedure Code apply only to pro3oedings governed by it. fn other 
cases, an authorised agent may act for the Lndholder merely by virtue 
of his> authority. Por inittince, he may realise rents, grant receipts, 
enter i ito contracts of tcnanoj'. consent to improvements, etc. 

4. Agent of landholder. — Except in respect of Court proceedings, 
and of levying distress, which require special forms of appointment 
for agents, any act which a landholder mtiy do may Ire done by an 
agent authoiised by him in this behalf. For instance, a lamhardar is 
the agent of the co-sharers in respect of the management of the mahal 
or patti. He can sue for arrears or enhancement of rent, for ejectment, 
eto. But as a lambardai has not necessarily the same meaning as 
proprietor, he cannot, it is submitted, us agent or as proprietor, sue to 
resume or assess rent-free grants. 

5. Process served etc.— This modifies 0. B. r. 3 and 0. 3, 
r. G of the Civil Proocdui’e Code. Proce-s served on any authorised 
agent, not necessarily a recognised agpiit. or one appointed (to 
accept service of process^) in writing filed in Court, and residing 
within the juri-sdiction of the court, is good service on the landholder. 
Notice given to any such agent is also good against the landholder. 

6. Such agent. — e. g., an agent of landholder authorised by 
him to do an act required or permitted to be done by the landholder. 

7. All the provisions of the Act, etc —The Tenancy Act 
contains but one special provision for .he service of processes, viz., that 
the service of summons or notice may, if the Local Government so 
directs, either generally or specially for any local area, be effected 
either in addition to, or in substitution for, any other mode of service, 
by forwarding it under a registered cover through the Post OflSce ; 
and proof of posting and registration raises a presumption of service. 
In other respects the provisions of O. 5 and 0. 16 of the Code 
apply. 

A process or notic© iiifiy I'c sorvod on un tigciit in file same manner 
as on tne landholder. This paragraph amplifies paragraph 2 of 0. 3, 
r. 3 of the Code. 
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U. P. tenancy Act. — Sir. 

CHAPTER II. 

« Sir 

Definition of lir. 6. “ Sir ” means — 

(a) land which immediately before the commencement of 
this Act was sir under the provisions of the Agra Tenancy 
Act, 1926, or the Oudh Rent Act, 1886 : 

Provided that if, at the commencement of this Act, the sir- 
holder is assessed in the United Provinces to a local rate of more 
than twenty-five rupees, land which was sir under the provi- 
sions of clause or clause (e) of section 4 of the Agra Tenancy 
Act, 1926, or of clau-'^e (e) or clause (d) of sub-section (17) of 
section 3 of the Oudh Rent Act, 1886, shall on this Act coming 
into force, cease to be sir unless it was — 

(i) before the first day of July, 1938, received 
otherwise than in accordance with the provisions of 
.section 122 of the United Provinces Land Revenue 
Act, 1901, or 

(ii) before the commencement of this Act, received 
in accordance with the ])ro visions of that section, 

in exchange for land which was sir under the provisions of 
clause (a) or clause (6) or clause (c) of section 4 of the Agra 
Tenancy Act, 1 926, or of clause (u) or clause (d) of sub-section 
(17) of section 3 of the Oudh Kent Act, 1886 : 

Provided further that the provisions of the first ])i’Oviso shall 
apply to a sir-holder who was not, at the ccjmmenccrnent of this 
Act, assessed in the United Provinces to a local rate of more than 
twenty-five rupees, if he or his predecessor in interest was so 
assessed on the 30th June, 1938, unless the local rate assessed on 
him has been decreased by re.'-ettlement or by revision of settle- 
ment or unless since that day ho obtained his sir rights by 
8UCces.sion or survivorship : 

Provided also that if the land to which the provisions of the 
first proviso apply' was joint sir of several sir-holders and all such 
joint sir-holders are not sir-holders to whom such provisions 
apply, such land shall not cease to be sir at the commencement of 
this Act, but shall remain sir until tliat portion of it which is the 
sir of those joint holders to whom such provisions apply is demar- 
cated under the provisions of this Act ; 

(d) land which was khudkasht and which is demarcated 
as sir under the provisions of this Act. 

Explanation — If any portion of the land revenue assessed on 
the sir-holder’s laud has been remitted owing to a fall in the 
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price of agricultural produce, the local rate payable by him shall, 
for the purposes of this section, be deemed to have been reduced 
in the same proportion. 

1. The section is different from the provisions of the Agra andOndh 
Acts, sections 4 and 3 (17) respectively. It classes as sir (a) land which 
was irninediately before the commencement of this Act, sir under the 
provisions of the repealed Act's, and (bj hliudhaslit land at that date 
which is demarcated as sir under (he provisions of this Act. 

We must therefore hark back to the definitions under the two 
earlier Acts, In Agra, sir was thus defined or described in section 4 
of the Act of 1926 : — 


“ Sir ” means — 

fa) land recorded as sir of a landholder or a permanent tenure- 
holder in the last record-of-rights framed before the first 
day of Januai’y, 1902, and continuously so recorded since, 
or which but for error or omission would have been so 
continuously recorded ; 

{b) land cultivated continuously for twelve years before the first 
day of January, 1902, by the landlord or by the permanent 
tenure-holder himself with his own stock, or by his servants, 
or by hired labour ; 

(c) land recognized by village custom as the special holding of 

a co-=haror, and treated as such in the distribution of 
profits or charges among the co-sharers ; 

(d) land which at the commencement of this Act was being 

cultivated by the landlord or permanent tenure-holder 
himself with his own stock, or by his servants or by hired 
labour, and which was recorded as the hhudkasht of the 
landlord or permanent tenure-holder in the agricultural 
year immediately preceding the agricultural year in which 
this Act came into force : 

(e) land which has been continuously cultivated by the landlord 

or permanent tenure-holder himself with his own stock, or 
by his servants, or by hired labour for a period of ten 
years, commencing at any time after the commencement 
of this Act, and has, on the application of the landlord 
or permanent tenure-holder, as the case may be, been 
declared and demarcated as the applicant's sir by the 
Collector ; 

Provided, first, that the area of sir which may bo acquired by a 
landholder or permanent tenure-holder under sub-clause (e) 
when added to the area which is already the sir of the 
landlord or permanent tenure-holder under sub-clauses 


T. A.— 12 
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(a), (b), (c) and (d), shall not exceed in the aggregate the 
following scale ; 

If the cultivated area in the mahal owned Fifty per cent, of such 
by the landlord or held by the perma- area, 
nent tennre-holder is not more than 
thirty acres. 

If such area is more than thirty but not As above on thirty acres 
more than six hundred acres. and fifteen per cent. 

on the balance. 

If such area is more than six hundred As above on six hundred 
acres. acres and ten per cent. 

on the balance. 

Where the landlords of a luahal do not own specific areas in severalty, 
the culiivated area owned by each landlord in the inahal shall, for the 
purpose of the scale, be deemed to be such portion of the mahal as is 
proportionate to the extent of his proprietary right in the mahal : 

Provided, secondly, that a landlord or permanent tenure-holder 
who exchanges sir for tenants', or other land, whether voluntarily or 
under the order of a court, shall acquire the same right in the hind which 
he receives as ho had in the land which he gives in exchange. 

Section 3 (17) of the Oadh Act defined sir as follows : 

‘ Sir ’ means — 

(a) land which for the seven year.s immediately preceding the 

passing of this Act had been continuously dealt with as 
sir in the distribution of proprietary or under-proprietary 
profits and charges ; 

(b) land which for the seven years immediately preceding the 

passing of this Act had been continuously cultivated by 
the proprietor or under-propiietor himsell, or by his 
servants, or by hired labour ; 

(c) land which at the cominenceincnt of the Oadh Jtent (Amend- 

ment; Act, 1921. was being cultivated by the proprietor or 
under-proprietor him.-elf, or by his servants or by hired 
labour, and which wa^ recorded as the L-liudLtiilit olthe 
proprietor or under-proprietor in iho agricultural year 
immediately preceding the agricultural year in which the 
Oudh Rent (Amendment; Act, 1921, came into force : 

(d) land which has been continuously cultivated by the proprietor 

or under-proprietor himself, or by his servants or by hired 
labour for a period of ton years, cominoncing at any time 
after the commencement of the Uudh Rent (Amendment) 
Act, 1921 ; 

Provided, firstly, that the area of sir which may bo acquired in 
a village by a proprietor or under-proprietor under clause (d), when 
added to the area which is the sir of the proprietor or under-proprietor 
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Under clauses (a ), CJ) and (fl), shall not exceed, in the aggregate, one- 

tenth of sach portion of the total cultivated area of the village as is 
proportionate to the extent of his proprietary or under-proprietary 
right in the village : 

Provided, secondly, that land which was recorded as sir at the last 
settlement prior to the passing of this Act and has been continnonsly 
so recorded since, shall he presumed to be land of the class mentioned 
in clause (a) till the contrary is proved : 

2. Which was sir shows that land which was sir under the definitions 
but had ceased to he so under the provisions of those Acts, and had not 
regained its character, before the eominenoement of this Act, will 
not come under the conception of sir. Section 7 of the Agra Act and 
Provi.sos three and four of section ‘A (17) of the OuJh Act show when 
and how the loss and regaining of character took place. 

3. The definitions in the two provinces were, under the Acts of 1926 
and 188G, practically the same, except as to the number of years. Clause 
(a) of the Agra Act had its echo in the second proviso in the Oudh Act, 
clause (i) in clause (A), clause Ce^in clause (a), clause (d) in clause (e), 
clause (e) in clause (d), and the first proviso in the first proviso. It will 
however be hotter to consider the matter in each of the provinces 
separately. 

In Agra (i) Clauses (a), (b) and (e) of the Act of 1926 reproduced the 
definition contained in soefiou 4 (12) of the Land Revenue Act, with the 
addition of a permanent tenure-holder in the category of proprietors in 
clauses fa) and tft). Even before the Act of 1901, if land ceased to be 
recorded as sir for a considerable time, it ceased to he sir.^ Sir belongs to 
a landlord or a permanent tenure-holder and in clause (c) to a co-sharer. 
Landlord is defined in section 3 (12) as the proprietor of a mahal or of 
a share or specific plot therein. Hence, now, it is possible for a plot 
proprietor to have sir though he may not own any share in the mahal. 
For instance, where on a sale, the vendor reserves specific sir plots to 
himself, he is a .'jir-holder thereof. 

(ii) Record of Rights does not mean the annual registers but the 
record prepared at a settlement.* Land not recorded as sir in a record 
of rights before 1902 is not sir and it cannot be shown that it ought to 
have been so recorded.* Whore at the lii«t sel.tloinent before 1902, the 
entry of sir was altered into occupancy land, as the result of an agree- 
ment between the mortgagee in posse.ssion and the shiksni, and behind 
the proprietor's back, but the latter had the chance of safeguarding his 
interests during record operation.s, the sir character was held to have 
gono.^ Where a land is recorded as sir at settlement, the tenant of it 
cannot impugn the onliy. as he could have raised the question then,® 

1 Prao V. Ilafis, B. K 9 of 188.9 ; Harpal v Bilchand, 7 All. 58G. 

* Jaleshar v. Ram Rao, IV U. D 216- 

* Raghunandan Sniqh v. Mathura Prasad B 14. 1 9 of 1919=III U. D. 7l6 

* Bithal Singh v. Mathur Singh, IX U. D. 129*=10 L. R Rev. 244. 

8 iiadeund Singh v. Ajadhia^ 1939 A- L. (, B R.) 54=1938 R- D. 596. 
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This is not consistent with Ramk-aran Singh v. Ram Baran} 
wliere a party to a partition who had taken the land later us tonaiii or 
trespa«ser was hold entitledto challeniro I he sir entry, the reason assigned 
being that sir rights are at'ijuirod only under the provisions of law, and 
cannot ho granted by a party by an act or oini'ision, so that if 1-ind 
which wa-^ not sir was entered as such a party to the partition could 
show that the entry was wrong. For meaning of recorded as sir, soo infra 
p. 94. Under clauses (a) and no land could bo regarded as sir, unless 
it had acquired that char.icter on the ihirty-first of U('ceinbor, 1901,* 
and under clause i/l) cultivation mu<t have b.een personally by the land- 
lord and not bv sub-tenant.* The exju'ession the landlord >howed that a 
mere co»«harer could not acquire .'ir liglit^s under clau.so (b). 

Under the Act of 1901 groveland was not land, and hence the pro- 
visions thereof which depended on the word hind did not apply ; but 
under the Land Revenue Act, e, g , for purposes of section 111), groveland 
which was sir virtually was sir and llierefora land.'t Now, land includes 
groveland : and hence the fact that a grove has been planted on .sir land 
will not per se affect it« character as sir.* A guava grove recorded in 
1333 F. as Jchndl-a.sht of A and in his possession in 1334 was A's sir, 
and hence exproprietary rights could arise on its s.ale.® 

The expropriotor retained his rights to di-pose of the trees in the 
grove which an exproprietary tenant could not.* The soundness of 
this view was open to question, as a grove or the trees in it partake 
of the nature of the land in the exproprietary holding which is 
intransferable.® .■ 

The Board held that a mortgage before the first of January, 1902 
with or without possession had no effect whatsoever on the sir:® so a gift 
before 1902;*® so planting of a grove ** 

1 1938 A L. J. (B. R.) 56. 

* Duhhi V. Mitai, V U. D 225=1922 R 0. 26.3=3 L R. Rev. 508. 

3 Duhht V. Mitai. 1929 A. I. R All. 335=V U. D. 225. 

* See Bait Ram v. Khuda Bahsh, 2 L. R. Rev. 121. 

5 Mitrari Lai v. Amir Nath, 14 L. R. Rev 806=XIV U. D. 413. 

® Basanti v. Suraj Din, XIV U D 354 ; Vurart Lai v. ^inar Nath, 14 L. B. 

Rev. 806=XIV U. D. 413. 

* Jhamola v. Majihunnissa, II U. D. 266=3 R. and Cr. L. J. 225. 

8 See Bafizati v. Chokhoo Lai, VIII U. D. (H. C.) l31. 

® Ganga Pratad v. Tundi, I U. D. 41 3 ; Sultan Busain v. Sewak Singh, B. B. 12 
of 1914=2 0. L. J 411 ; Shahzada Singh v Pemi Singh, 9 L. R. Rev. 14=*1927 
R. C. 445. 

1® Badlay v. Jatlcaran, III U. D. 366=4 B D 186 

1* Shiam V. Anant Ram, 17 I C 302, Lac’>H” Narain v. Jai Kishen, III 0. D. 
1.59 , Chandra Sen v. lihaqwan Smqh, 1926 A. I K Ondli 117=3 0. W. N. 51=91 
I. C. 938 ; Rusher Singh v. Madra, XII U. D. 153=-ll L R. Rev. 369 ; Band Bamr. 
Choei Lai, 4 0. W. N. 955=105 I. C. 466=1927 R. C 566=IX 0. D. (H. 0.) 166“ 

9 L. B. Rev. 163; Rum Chandra v. Thakur Gopal Lalji, 1938 A. L. J. (B. B.) 58. 
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(jit) Sir may be lost by adverse possession. A, the lambardar, owned 
an 8 annas out of 10 annas 8 pies share in a patti, B, M, If and P 
being tho owners of the 2 annas 8 pies share. A in 1902 usufrnctuarily 
mortgaged liis 8 annas share and the ontii’o sir appertaining to the 
10 annas 8 pies share to C. hie had been in possession of the entire 
sir of the 10 annas 8 pies share. In 190.5, in a dispute between B and 
C, the iievenuo Court treated the entire sir as that of A, recorded it in 
his name, and direoted that it should bo entered as his exproprietary 
tenancy, accruing on tho mortgage of 1902, and fixed the rent. In 1919, 
.4’ji son and heir £ executed a usufi actuary mortgage of the 8 annas 
share in favour of B, expressly excluding the sir land ; and a little 
later, sold the 8 annas share to C, relinquishing his ex-proprietary 
rights. This sale was pre-empted by M in 1921, when he transferred 
his rights to B in 1922. In tlm same year, D as puisne mortgagee, 
redeemed liy suit the mortgage of 1902, from C, and obtained possession 
in 1923 The sir was spcciallv 'ued for and all the persons mentioned 
above were parties to the suit. _D sold his right to 2? and now 
sued for a declaration that they were exclusively entitled to sue for rent 
from the tenants of the sir, the principal defendants being.®, C, B, 
M, If and P. It was held that since for more than 12 years A had 
been treated as tho sole owner of iho sir and oxproprietary tenant paying 
rent to C, B, M, If tind P had no sir left, and that D and F had the 
sole right to collect the lent.s of A's sir, which C was entitled to 
collect. 1 

The case of Dhanpati v Badri Sinah^ is interesting. There, A, 
the owner of a 4 annas aluire, sold-tbree annas, but exempted his entire 
sir from the operation of the sale-deed In 1890 ho sold his remaining 
one anna share with the sir corresponding to that one anna share, but 
did not have it mentioned that his proprietary rights in the sir corres- 
ponding to the share previously sold and exempted from the sale would 
remain in tact. The revenue records from that date onwards showed 
him as oxproprietary tenant of tho entire sir of his 4 annas. He 
took no steps to have himself recorded as owner of any miscellaneous 
rights or plot proprietor He also admitted in certain civil proceedings 
that he was exproprietary tenant as entered in the revenue papers. 
A had also been paying a yearly .sum to the satnindars, but his 
plea was that part of this was as revenue dues on the exempted sir. 
The court held that since A had allowed the entry of his name as 
exproprietary tenant for over 40 years, his proprietary rights probably 
became extinguished, and that .4 was now merely an exproprietary 
tenant. 

Where a land, which had once been sir, had been declared by a 
competent revenue court to be no longer so and to have become the oocu- 
panej- land of tlio ])orson in possp.ssion. it cannot again be entered as sir. 

1 Raghu Nandan Prasad v Ajudhia Singfi, XI U. D (H. 0 ) 273=14 B D- 522 

* 1935 A. I. B AH. 729=XVI U. D. 356=1935 E. D. 303=156 1. 0. 53. 

* Bishtea Ifath v. Ram Dasi, 15 L. B. Bev. 6G«“18 B, D. 68. 
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There is a conflict of view as to whether a perpetual lease of sir 
land destroys its character as such. The conflicting cases are noted in 
the footnote * 

In BaJal v. Aminuddin,* the Board further held fhit since at the 
time of the grant of the perpetual lea.so of sir land, the lessee did not 
become a sub-tenant but became the tenant-in-chief of the sir, his 
status cannot be altered into that of sub-tenant by the sale of the 
lessor’s proprietary interest, which made him the e.vpropriefary tenant of 
the laud ; and hence he remtiined the tenant-in-chief of the lessor and 
hail to pay rent to him and not to tho purchaser of his proprietary 
interest, a rather curious position — a tenant-in-chief under another 
tenant-in-chief 

(tr'l Clause (h) — loho matj acquire sir. Under the earlier Acts land 
cultivated for 12 years by tho proprietor became his sir. Under the Act 
of 1901, the period of 12 ye.us must have been completed before the 
first of January, 1902. The cultivation may he by the proprietor 
personally with his own stock, or by his servants, or l)y hired labour. 
An idol cannot hold sir.^ 

A thekadar,* or a mortgagee,® or a rent-free grantee, 6 or a grove- 
holder’ is not a landlord, and cannot acquire sir rights. An owner of 
miscellaneous plots,® or a muaiidar who has acquired proprietary rights,® 
may acquire sir rights. 

(v'> Recorded as sir. The expression “recorded as sir” in clause (a) 
does not necessarily imply that the word sir should be used. It 

1 Cases holding that «ir character is destroyed '—Brij Nath v. Pub bar, III U. D. 
188 Ganesh v. Raj Kunirar, 11 U. D. IG9 ; Dtbi Das v. Harden, XI U. D 19=10 
L. It. Hev. 221 ; the reason being that by granting a perpetnal lease the proprietor 
severed all connections with the land. The case would be different if he reset ved a 
right of re-entry lu certain events, ilangan v Paras Ram, 11 U. D 370. Cases 
holding that sir character le nut de.stroyed .• — Lakhu y Bajrangi Lai, II U. D. 449 ; 
Mangan v. Paras Rim. It U. D 370 ; Jogendra Dux Smgh v. Bejny Bahadur Singh, 
XI D. D 170 (Oudh Case) ; Badal v. Amtnuddin, 13 L. R. Rev. 110=>X1I[ U. D. 
119: Sumer v Juiali Prasid, XVI U. D 537=1935 R D. 458 ; Lai Jogendra Bux 
Singh v Bijou Bahadur Smgh, XV D. 170;. the reason being that a lease is not a 
transfer which gives rise to an exprupriefary tooan y which ie destructive of sir. 

* XIII U D 119. 

3 Chtiter V. Sri Thakur Radha Uahadeoji, 5 L. R. Rev 128=1924 B. C. 137*=VI 
U. D. 102=6 Rev. and Cr L J. 223. 

♦ Krishna Chandra Prasad v. Firing*, IV U. D. 77. 

h Hira Ram v. .Vahaden, III C D. l7.i ; Phula v Narain Das, III C. D. 294 
(either for himself or th“ mortgagor) 

8 Jang Buhadur y Shamhhn Bahadur, VIII U. D 64 

^ Bhagwan Been v Pi.jre Lai, 18 A. L- J. 510 

8 C'hcuthu V Hmdruhan, II U IJ. 236. 

9 Naurung Gir v Suvieran I'arbat, V U. D 84=1922 B, 0. 262, 
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means “recorded in the manner in which it is wont to be recorded,”^ 
as ‘‘ in the hereditary cultivation ” of the zamindars,^ or as his gharujot 
in the district of Jalaun.® 

Land recorded as khudkasht for over 40 years and not being cultiva- 
ted by a or land of a mutafariqa owner recorded as khudkasht, it 

being the custom that sir was entered only in respect of land cultivated 
by khalsa owners,^ or land entered in Maiupuri district as the holding of 
khewatdar, with the name of a person cultivating as sliikmi,^ has been 
held to be recorded as sir 

Where an area is sparsely populated and permanently settled and 
there has been no revision of records since the last settlement about 100 
years ago, the entry of land as sir in 1306 Fasti and onwards, and not 
cultivated by sub-tenants is good and strong evidence that the land is sir 
within section 4 (a) of the Act of 1926.^ 

Where a land has, prior (o the passing of the Act, being judicially 
found by a revenue court to be sir, the restricted definition will not 
affect its character, unless it has subsequently lost it.® And land from 
which the landholder ejected a tenant cannot be.?ir unless the conditions 
of the definition are fulfilled.® 

T£ land was recorded as sir at settlement before the Act of 1901, and 
has been continuously recorded as sir^ though as a matter of fact it has 
lost its character as the result of transfer, it is still sir and it is not 
necessary to prove that the laud had been actually cultivated by the pro- 
prietor for 12 years before 1902,“ though the correctness of the entry 
may bo disproved under section 5? of the Land JJeveune Act.** 

Until disproved, the entry is suflScient evidence of the land 
being sir.*® 

I Bishunath v Gulkai, S L. B. Bev 135. 

* Lalla Kunvoar y. Racha Singh, 1 L. B 108=11 U D 81=4 E. D 546. 

3 Makmd Singh v. Jjodhia, XIX U. D 188=1938 B. D. 596. 

*Jugroopy. Purtabi, V U D 168=3 L. B. Bov. 416=1922 B C. 381. 

® Sita Ram v Sukhoo, IV U D 259=1 L. B. Bev 133 ; Danaahai v. Than Singh, 
7 L. E. Bev. 329=1926 B. C. 396 

^ Dargai v- Gulznri Aal, IV U. D 309=7 Bev and Cf. L. J. 252=6 R< D. 
507 ; Bishunath v. Gulkai, 5 L. B. Bov. 135. 

7 Oudh Nath V. Mewa, XX U. D. 343=*l939 E. I). 380. 

8 Bharusa v. Jairam, 1 L. B. Bev. 57- 

® Laehmi Narain v. Jharkandi, 1 L. R. 62. 

1® Girdhari hal v. Ram Gopal, X U. D 46 (doubtful view). 

II Lai Smgh v. Dhanpat, V U D. 690=10 Rev. and Or. L. J. 20=4 L. B. 
Bev. 387 ; Hira Singh v. Sita Ram, V D. 218. 

l^Mahesh Prasad v Radhilca Prasad, B. R. 17 of 1912 ;Pe»i Kumoar Raj v. Bam 
Kishen, B. R. 9 of 1913) Narain v. Vtjia Nand Gajraj, 13 L, R. Rev. 24l=B. B. 4 
of 1932=XIII U. D. (B. E ) 48 i Udtt Ahir v, Jagal Kishore, XIII U. D. 158 ; but eee 
Girdhari Lai v. Ram Gnpal, X U. D. 46 

1® Rikhai Rao t. Umrao, V U. D. 610=1923 B. C. 10. 
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An entry in the year previous to the settlement that the land wii'< 
held hy sub-tenants is not sufficient to rebut the settlement entry of 
Where A acquires a title to a zamindari by adverse possos^ion, and sir 
continues to be recorded as such, it retains its character in the hands of 
A? The Board's rulings 17 o£ 1912 and 9 o£ 19 IS* have been doubted in 
Smirklia v. Ram Tahal Rai.^ 

Where sir is sold as sir after 1873, it becomes I’halsa land, and 
is no longer sir in spite o£ continued entry of its character as sir in 
revenue papers.* 

The fact that the zainindar cannot prove the circumstances under 
which the land acquired the character of sir does not rebut the presump- 
tion.® 

Nor can it bo rebutted by the production of a contrary entry before 
the settlement.® 

|r;) The expression '^continuously so recorded, since" is doubtful 
inasmuch as it leaves open the name of the recorder. In Ram Jas Sinflh 
V, Sheo Shanlcar Sinyh,’’ an entry of the sir of the vendor as that of the 
vendee made by the patwari was ignored. 

(mi) But for error. The case of Dharam Butt v. Lachhmanf is a. 
good instance There, a land was recorded as sir of A at the settlement, 
of 1292 F. A mortgaged it with possession to B. At tho settlement of 
1321 F., the entry as sir which had continued up to then was expunged 
on the wrong assumption that the mortgage to B was made after 1901, 
and destroyed the sir right. It was held that the land continued to be 
sir in spite of the entry in 1321. 

A wrong entry by patwari showing sir as ordinary tenancy land can- 
not change the character of sir.® 

A tenant who takes land recorded a.s sir and which has been so 
recorded for half a century cannot contend that the land is not 

Where the entry in respect of same land was, at the settlement 
befere 1901 as sir, an obviously wrong entry, and the patwari papers 


1 Nawal Kishore v. Muhihar, II U D. 468 ; Durga Prasad v Sakha, 5 L. B. 
Bev. 317=V1 U. D. 267. 

s Bhagtoali Siran Singh v. Babi Smgh, 31 I. G. 893 - I U. D 63 
s V D. D 440, 9 Bev. and Cr. L. J. 209=4 L. B. Bev. 198=1923 B. C- 134. 

* Sadho Ram v Chhole Lai, X U. D. 1 29. 

6 Baz Bahadur v. Bindrahan, XI U. D. 111=10 L. R. Rev 312. 

6 Hira Singh v. Sita Ram, V U. D 218=3 L. R. Rev. 336=1922 B. C. 251=9 
R. and Cr L. J. 6. 

7 B. R. 2 of 1900 

8 12 L R. Rev. 145=1.0 R D 416. 

'> Kulflip Singh V Gangn, XIV U. D 442. 

10 Sadho Sarun Singh v. Ghaei Ram, XII U. D. 46., 
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described it in some years as the exproprietary land of the old proprie* 
tors who hiid sold their esproprietary rights prior to the settlement, and 
in other years as the toiiancy-in-chief of the actual cultivators, no infer- 
ence can 1)6 drawn that exproprietary rights were extant.^ 

Where certain plots were continuously recorded as sir although the 
share to wliich they appertained had been sold four years before the 
settlement and no exproprietary rights were claimed, they were held to 
be sir within clause (<!}.* 

Since it h pormis-ihle to prove that land entered as sir from before 
1902 was not si?', a lonant of such land may prove that he is a non-sir 
tenant, with all ihe rights and liabilities of such tenant, e.y., that he is 
an occupancy or a statutory tenant of the land entered as sir, in spite 
of the fact that ho acted in the past as if the land was sir.® 

(viii) Clause (h). The cultivation must have been as proprietor 
during the entire period of twelve years, and cultivation as tenant prior 
to the acquisition of proprietary rights must be excluded.* Hence a 
claimant of exproprietary rights has to prove that the cultivation was by 
the proprietor for 12 years prior to the commencement of 1902.® The fact 
that hind was recorded as sir at the revision of records, when it could 
not have been in the proprietor’s possession for 12 years at that date, 
will not make it sir} 

.-'n entry for 35 years that certain land was khudkasht of the zamin- 
dar is sufficient to prove personal cultivation for 12 years.^ 

Land shown at the last settlement as the occupancy holding of a co- 
sharer — and there is no certainty that the entry is incorrect — and A is 
shown as iho shikini, the land cannot be deemed as sir of the co-sharer 
unless 12 years’ cultivation is proved.® See notes to clause (6) of the 
Oudh definition, infra, p. 104. 

1 Jehali v. Mukat Nath Das, 12 L. B. Bev. 57. 

2 Narayangir v. Dasrath Eai, XI U. D. 217^11 L. B. Bev. 332. Said to be bad 
law io Udit Ahir v. Jugal Kishore, XIII U. D. 158. 

2 Bansdeu Tevoari v. Ram Sakai Rai, XVI U. D. 17. 

♦ Smirkha v. Ram Tahal, V U. D. 440 ; Cheda Lai v. Gettdan, VI U. D. 354=^6 
L. B. Rev. 29=*1925 B. 0. 50=>11 B. and Cr. L. J. 65 ; Sheo Naik Rai v. Muneshar, 
B. R. 2 of 19 jO=XI U. D. (B. B.) 8=11 L. R. Rev. 276. The contrary decieione in 
Narain v. Jhandu, B. R. 1 of 1927=VHI D. D. (B. R.) XXVI=8 L. R. Rev. 289= 
1927 B. C. 324 ; Shibha v. Lajja, II U. D. 246 being diatingnishable aa the words “ aa 
proprietor and “ as enoh " were not to be fonod in the Act of 1901 and in the earlier 
Acts 

^ Dharam Dutt v. Laehhman, 12 L. R. Bev. 145=15 B. D. 416 ; Murari Lai v. 
Joti Prasad, XVII U. D. 52=1936 R. D. 87. 

9 Sundarv Oirdhar Das, XIV U. D. 430=14 L. R Rev. 206 | Pdhap Singh v. 
Moti Lai, L. R. Rev. 216, Muh. Badruddin v. Pran, XIV U. D. 121=14 
L. B. Bev. 291=117 B. D. 407. 

t Ram Chandra Prasad v. Beni Prasad, XVII D. D. 81. 

9 Abhilakh v Sri Bhagvoat Naik, 14 L R. Bov. 37=XIV U. D. 18. 

T. A.— 13 
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(it) C/ausi.' — Land racognidod by village custom as tlia s]iaeiiil 
bolding of a co-'-li.irer, and treated as suoIj in the distribution of [)roliirior 
charges among the co-shiirers, is nir These two coiulitions must exist. 
All till* 1 mil held by a co-sliarer, even where the hii/liiidam (enure extends, 
i> not necessarily his .<ir, but only .so much of it as is recognised as his 
speeial liolding and troaioil such in the <listribtitioii of prolits. The 
rest m.iy be khwlkafkt but not sir.* A more recoid of certain landa.s 
sir at a partition is not snlfieiont to bring it under the clause.* 

A purchased sir and propiietary rights in 18G9 when sir rights wore 
transferable. In 1875, when sir rights were not irati'fotablo, B purchased 

annas of the proprietary rights, and was wrongly shown as proprietor 
of the roinaiiiing d.^antias of the sir. He has boon .so treated over since 
This may be taken that for .such a long time the land of B has liy village 
custom being recognised as tlie Sftecial holding of and treated as such in 
the distribution of profits or charges among the co-sharers and was 
therefore sir of B as defined in clause (c)} 

If the sir is recorded as the joint sir of tlio purcliasor of a share 
and of the other co-sharers, it is not the exclusive sir of the pureliaser.* 

(x) An aoorofion to .-ir is sir bat the z unindar must got it recorded 
and hold it as such.® If omission to get it recorded as sir is accompanied 
with letting it be recorded as tenancy I ind with a corresponding belief 
in the lotting that it is not sir, it has lost its character.® 

(aa) Clauses (d) and (^) were new. These allowed iic<|uisition of sir in 
the following cases 

(i) in respect of land (a; cultivated at the oommoncoinont of the 
Act of 192(j by the proprietor of permanent tenure-holder 
himself with his own stock, or by his servants or by hired 
labour, the land being recorded as bis kliudkaslit, (c) 
in the agricultural year ending before Gth September, 
1926, All those three items (a), (l>) and (c) had to be 
proved and to co-exist.^ 

(»*) In 

own .stock, or by his servants, or by hired labour, (c) for a 
period of ten years, commencing at any time after ike com- 
mencement o/ </te Act, td) such land being on the apph" 
cation of the proprietor or permanent tenure-bolder, as 


spect of land cultivated 


(a) continuously, (/>) by the 


1 Sukhram v. Jaieahir, 1 A. W, N. 80. 

* Murid V, Kaihia, I U. D. 3ll=3l I. C. 855. 

* Mathura Das v. Muh. Yusuf, XIII U. D. 190=»14 L. B. Rev. 396. 

* Narain y. Mahadeo, XI U. D. 218. 

5 Sahdeo v. Balbhadar, II U. D. 635. 

® Sahdeo v. Balbhadar, II U. D. 636. 

^ Jai Ram Stngh v. Mitier Sen, XII U. D. 131, Heera Lai v. Oaya Charan, XV 
U. D 44.3-=16 L. B. Bev. 681. 



SbO. 6] 


99 


Meaning of Sir 

the case may be, declared and demarcated as the appli- 
cant’s sir by the Collector in accordance with the pro- 
visions laid down in clause («). 

(stit) Landlord of section 4 of the Act of 1926, as compared 
with a landholder in clause (a) and the first proviso should be noted. 

It must be admitted that the definition of landlord in section 3 “ the 
proprietor of a inuhal or of a share or specific plot therein ” and the 
use of the word the in clauses (h), (d) and (e) and in the first proviso 
to cl inso (e) of section 4 of the Act of 1926, may tend to create some 
confusion. 

A Beneli of the High Court has taken the view that cultivation for 
the purposes of clause (d) need not bo by the entire body of co-sharers 
who own a inahal or a separate portion of ii-.t There, some of the under- 
proprietors of certain plot-* purchised, presumably, the right to immedi- 
ate possession of the plots from the tenant thereof, obtained and re- 
mained in possession for three or four years prior to the date of the 
litigation which commenced some time in or about 1930, having got 
their names recorded in respect of them in 1333 Fasli, i. e , prior to the 
30th of Juno, 1926. Tlie other members of the underproprietary 
body sued them for joint possession and the points of attack were 
that (i) as the names of the purchasers were not recorded in the papers 
of 1332 Fasli (i before January 7th, 1923) (ii) the purchasers wore 
only some of the underpropriotors, and (Hi) they wore mere under- 
proprictors, and they could nor claim tho I)onofit of clause (d). Poiuts 
(i) and (lii) wero ol>vioiisIf untenable, for all that, is necessary is that the 
niitncs should have been recorded in the agricultural year prior to first of 
July, 1926, and an umlerpropriotor is a jtroprietor and therefore a land- 
lord. Aij to point (ii), the Bench observed ‘‘ Probably the reason why the 
definite article is used was because it was intended to emphasise that the 
landlord must have a proprieiary interest in that very land and should 
not merely bo a landlord in the village. It may also lie that the definite 
article was nsed because in the first clause (a) an indefinite article has 
been used. Reading the whole section there can be no doubt whatever 
that a single proprietor of land can acquire sir lights in tho khudkasht 
lands. iSectiou 4 itself refers to landlords hiving specifio area in 
severalty and the very definition of sir right at the end of the section 
shows that it includes the right to exclusive posses-ion of the sir against 
co-sharers of the sir-holder in tho proprietary rights. This means 
that an individual proprietor can acquire sir rights, which would give 
him the right to retain exclusive possession of the sir against all the 
other co-sharers. This definition of sir right would have no meaning if 
sir rights Ciin bo acquired and owned only by the entire body of the 
00 -sharers taken together.’’ 

Whore a join! Hindu family is the landlord and the management 
of tho property is also on behalf of the joint family (consisting of father 

1 Dhnnin Kuer v. Jti\ Jai Itam, 1934 A. I B. All. 823=1934 A. L. J. 1275=XV 
y. D. (H. G.) 133=15 L. R. Rev. 423=18 B. D. 311. 
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and son), the name of the father alone being entered and willi Iiim 
being the names of the tru'^tees ffathor 1)oing one, of them) subsequently 
appoiiirod to manage their join! family oslato the joint family is the 
landloul. h'rom before 19.12 certain land was entered as khudi'asht. It was 
held that the land was of the joint family and became the air of the 
father and son and not of the father alone.' 

A was co-sharer of 2 annas and mortgagee in pos.session of 14 annas 
share in a village, and after ejecting tenants brought some of the 
tenants’ lands in his cultivation. Some of these lands were recorded 
as his sir as being in his occupation on 2l!th Septeml er 192(5 and the 
rest as his khudkasht. Since his possession of 14 annas was as 
mortgagee, he is a «tr-holdor to the extent of two annas, the subsetpiont 
mortgcigees being the sir and khmlkashl-holdevs of the rest entitled 
to joint possession thereof on redemption.* 

Landlord includes an inferor proprietor of the plots over which 
sir rights are claimed,* but not a rent free grantee to whom section 
186 of the Act of 1026 (present section 102) applied and, who had 
not been declared a proprietor under the section* or a mortgagee.® 

Was being cultivated by the landlord.— This is 03->cntial. Mere 
recording of name* is not enough.® Only the actual area cultivated 
by the landlord, and not the fallow part of an area recorded as his 
khudkasht would become his sirj 

If A was recorded prior to January, 1926, and w.is in culiivation of 
khudkasht on September 7, 1926, it was immaterial how ho obtained pos- 
session.® But the words as such ” show that he must h.ivo caltivated 
as the landlord. If a land was recorded as khudkasht in l.'5.‘52 Fasli and 
no sub-tenants were indicated in re.spect of tint or the following year 
it was taken as cultivated by the landlord during the two year.',.® 

Where one of two co-sharers executed in 1914 a mortg.ige of his 
share to the other, giving the latter full right to eject and admit tenants, 
and the moitgagee ejected tenants and look the lands in his own khud- 
kasht, and was in possession of the land in i;>11 and 1314 Fasli became 
the .ciV-holder thereof. Hencn a subsefiuent mortgagee of the mortgagor 

J Merjit Singh v. (Sir liij Singh, 1930 A. L. J. 993-=l936 A I. R All. 671= 
1936 B. D. 285=XVII U. D (H, C.) 161. 

* Punjab Sugar Mills v Lakshmnn Prasud, 1937 A. L. J. 501=1937 A. I. R. 
All. 321=XVIII U. D. (H. C.) 88=1937 R. D. 226. 

* Dhana Kuer v. Jai Jai Ham, XV U D (H. C.) 133. 

* Kundan v. Ram Sahai, B. R. 8 of 1934= XV U. D. (B. S ) 27=15 L. B. Rev. 
713 See also Jang Bahadur v. Shamhhu Bahadur, VIH U. D 64 ; (Sur Prasid 
Singh V Dudh Nath, B. R. 11 of 1926. 

5 Punjab Sugar Mills v. Lachman Prasad, XIX U. D. 176=1938 R. D. 431. 

8 Sukhpnl V. Bal KUhen , XIV U. D. 318=14 L. R. Rev. 621. 

1 Kamahhya Dat Ram v. Hub Lai, XIII U. D. 187. 

8 Ram Lochan v. Sri Thakurji, 1931 A. L. J. 1037=1932 A. 1. B. AIL 162. 

9 Gaya Singh v. Rhagman Oas Singh, XIX U. D. 153*=1938 B. D. 38. 
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cannot be recorded as co-sharer in the sir acquire i by the prior 
mortgagee, oven though (he High (Jourt ordered that the mortgagor 
was entitled to joint, possession o£ such .'iV, and he obtained formal 
dahhal dehani on the strength of such order, because a mortgigee 
cannot bo a landlord and cannot acquire sir rights i 

A co-sharer was recorded as a non-occupancy tenant bila lagan in hi® 
own land in the years 1332 and 1333 Fasli. The entry is o£ course 
wrong as a man cannot be his own tenant. The land was khudkasht 
and the entry must be read as regarding the land as his khudkasht. 
Hence under clause (d) it is his .«tV. Lands shown as lying fallow and 
not actually ploughed and sown cannot be classed as uncultivated, as 
it may be in the course of good husbandry to allow the land to lie fallow 
for a period.* 

Whore land was recorded as a zamindar’s khudkiuht in 1333 Fasli but 
was not actually cultivated by him in 1333, because of famine or the 
usage of letting land lie uncultivated for n short period in the course of 
good husbandry, though it was cultivated for 9 previous years and in 
1334, with other land as part of shamil jot jadid, the interruption is 
cultivation, and the land is khudkasht.^ 

And which was recorded as the khudkasht of the landlord. Recording 
as I'/tudiirasAt of and cultivation by the landlord are both essential ♦ The 
law does not allow for errors or omissions in the record as it does in * 
clause (a).s 

The land must have been recorded as khudkasht of the proprietor of 
the sir-,^ if it is recorded as khudkasht of a person who has ceased to be 
proprietor and is in possession of a trespasser, it cannot be declared to be 
sir.* An entiy of proprietor’s name as kahiz with somebody else's name 
as tenant does not prove khudkasht.^ 

In the agricultural gear immediately preceding the agricultural year 
in which the Act of 1926 came into force. The Act of 1926 came into 
force on 7lh September, 1926 i.e., during the agricultural year 1333, 
which commenced on 1st July, 1926. Hence if the record was made 
during the agricultural year ending on 30lh June, 1926, clause (d) 
applies The fact that there was no record in (he papers of 1332 Fasli is 

t Punjab Sugar Mills v. Lachman Prasad, XIX U. D. 176=1938 R. D. 416. 

* Jtam Sarup v. Shankar Dutt, XIII 0. D. 194=14 L. R. Rev. 387. 

3 Thakuri v. Bhat Balmakund. XIII U. D. 168=14 L, R Rev. 60; Ram Sarup v. 
Shankar Bat, 14 L. R. Rev, 387=XIII D. D, 194, 

* Dhania Kuer v. Jai Jai Ram, XV U. D. (H. C.) 133 ; Sarbeshwari v. Harnam 
Singh, 1938 A L. J. (B. R.) 113=XIX D. D. 232=1938 R. D. 661. 

5 Lakhan Singh Babu Ram, XV U. D. 53=16 L, R. Rev. 75. 

^ Ram Das v Sapur Singh, XVII U D 95=1936 R. L) 117 "and not aa non- 

occupnney tenancy holding). 

* Kuber Singh v. Jitea Ram, XIII U D. 153=14 L. R- Rev. 82. 

3 Beera Lai v. Gaga Charan, XV U. D, 443. 
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immaterial.* Record for the first time in papers of a sobseqnent year, 
e.g., 10.14, will not do. 

A sold his proprietary rights and oxclnsive sir \o B. In 1323, a 
wrong and doul)ti'ul omry in re<|)pi'r of the sir was '■* sir of C, khndkasht 
of B.” The entries since i;>23 show possession of B, diroel or tlirough 
tenants. The land cannot lu* called B’s sir, nor is it his sir under clause 
(d) as it was recorded as his kkwikasht in 1333 and 1334 and cultivation 
by him was not snificienlly proved.* 

Once sir is acquired under chiise (d\ sui)30quont ovonta immediately 
happening do not cliange iii cliaractor. The fact that subsequently the 
proprietors execute fijiiiimt' i r.in>.fers of their proprietary rights in order 
to choit creditors, and tip* tr in-<fers are doclarod void, does not affect 
their sir right or prevent them from claiming it.* 

A purchased a zimindiri ''rare in Sopteinhor, 1924, and began to 
cultivate sotno l.ind lii^ '■hulk tsht. In Decetnher, 1924, B filed a 
suit for pre-emption igiin-* him. and ohtaine 1 a decree on 20th April, 
I92f), whic-h wis confii-'U'* 1 on .ippeil in April, 1929, and deposited the 
price in Miy. andoh lin * I pos..ossion of ziraindiri in July 1929. A 
however CO itiniie I to euliiv.i'e the land mentioned above as his khnd- 
kasht, The lanil beeatne his n/V on 7th Sep'ember, 1920, as ho was then 
a proprietor and B hid not > ikni, his pl.i'e Ity depositing the pre- 
emp'ion price. Hence A caniio be ejected therefrom by B a« a Ire?- 
passer. and the cu'e docs not fall under section 52, Transfer of Property 
Act.< 

Where an occupancy fen in' Iip''atne the solo proprietor of the area in 
which his holding w IS 'itu.it (>. til > l.ind in his holding did not at once 
become hi« sir. He mu't have cultivit'd it for the nocosstiry perioil after 
the acquisition of propi iet.iry lights If the land had been let to a sub- 
tenant, the latter would on acqni'ition of proprietary rights by the tenant 
become the tenant-in-chief and might have been a statutory tenant. 

(xiii) Cnntinuously is , wiilnut a break. Letting the land for however 
short a time within the perio I of fen years will prevent accrual of sir 
rights Continuous culr.ivi'ion also implies tint the land will he cultivat- 
ed every year and every season, according to the nature of the land and 
the practice of the locality. If land is allowed to lie fallow for a period 
according to the rules of good husbinlry, or is submerged for a season or 
a year or so in a river, or is not cultivated for a season or two owing to 
drought or lack of irrigal ion. will there be break in continuous cultiva- 
tion ? Literally, there would be, but would it bo in the sense contemplat- 
ed by the legislature? 

1 Dhania Kuer v. Jat Jm Rum. XV U D fll. C) 133. 

* Muni’shar Ram v Rtiui Pninad Rum, XIV U. D. 47^14 L. R Rev. 212 

3 Huzari Lai v. Amin X ith Si titt, I.*! L R Rev 240^XV 0. D 192 

♦ Qohar Dhan Das V Gnkul Chand 13 L R Kev. 1,32=XHI U- D. 85 ; secus, if 
B hatl dep'jsitfil tiie price before 7th September, 1920i Jai Ram Singh v. Milter Sen, 
XII U D. 1.31- 

5 Ganga Singh v. Frag Singh 13 L B. Rev. 390, XIII U- D 169. 
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(xiv) With his own stocky etc. Stock in agriculture refers to ploughs, 
cattle to work it, and seed. The idea seems to be that whether the pro- 
prietor cultivates personally or by hi.s .servants or by hired labour, 
the stock used should be his own and not hired, borrowed or stolen. For 
if with his own stock qualifies only himself, an absurd po^ition will bo in- 
troduced, vis., that servants or hired labour may use hired, borrowed or 
stolen stock, whereas the proprietor cultivating personally must use 
his own stock. 

A Collector to whom an application to declare and demarcate was 
made had to satisfy himself by stnci proof on these points before acting 
under clause le). lie coull no' act .sun rno/u but only on an application 
by the proprietor or permanent tenure-holder to declare and demarcate. 
Unless the Collector l)Oth doel.iied the land *0 be sir and demarcated 
it, ihe land did not bocoin 3 s'/r iindoi the cliu.'se. After the Collector 
has made a declaiation, if wa-i the duty of the pi opriotor or permanent 
tenure-holder to see that the land is demarcated. 

The Collector could declare and demarcate only as provided by the 
clause. He had to ascerlain the actual area of sic possessed by the 
applicant at the date of the application and then the quantity necessary 
to make the percentage indicated in the clause ; and his declaration 
could not exceed the dilferenoo between the two. Only the cultivated 
area w.is to bo taken into account in a'scerlaining the quantity necessary 
to make up the percentage. The scale pioducod a slight inequality. 

(iruj) The expiession *■ cultivated area in the mahal owned by the 
proprietor ” was somewhat ambiguous. If the word owned qualified 
the word mahal, mahals owned by two or more persons would be outside 
the clause. If it referred to •* cultivated urea ’’ in the mahal, as 
it obviously seamed to d j, co-sharers could couic in and, in that case, 
the Collector has to ascertain the tola! cull vated aroi of the mahal and 
the share of the applio.int in such area, in order to see what percentage 
he was to take for the purpose of the second column. 

(xoii) First proviso to clause is very important as fixing the 
maximum area which could be acquired as .Wr under the clause. The 
first thing is to ascertain from the hcalo given in the proviso the 
total area which a proprietor can hold as sir The next is to add up the 
area as already held as sir under cl luscs (a) to i^d) if this total exceeds 
the possible total as calculated from the scale, clause (e) will be in- 
applicable ; if it be less, the difference between the two totals is the 
maximum acquirable under clause (e). 

(xviii). The Second Proviso to clause (.c). — If statutory lands 
are taken in exchange for sir the landlord loses his sir rights in the 
sir, but gets them in the statutory land received in exchange.* 

So whore sir is exchanged for occupancy land, sir rights accrue over 
the land received in exchange.* 

1 Budh Singh v. Ram Bharosay, XII U. D. 176. 

* Gurdial Singh v. Madan Singh, XVII U. D. 36. 
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4. The last day of Jane, 1938 is made the crucial date for ascerliilniiig 
whether or not a .«’r-hol(lor uti.ler clauses (il) or (e) of (-he Agra Totiaiiuy 
Act or the corresponding provision of the Oudh Act is one assessed 
at loss than lls. 25 in a local ra'^e The first proviso will apply and 
no part of such sir shall cease to be .sir on the Act coming into operation 
if on that date his assossmont. was below Us. 25 But if a local rale 
exceeding that sum had been reduce 1 at a settlement or revision of 
settlement to below that amount he will bo in the same category as 
if his assessment exceode.l Us. 25 on 30th Juno, 1938, and such sir 
shall cease to be sir. So if since that date he had obtained his sir rights 
by succession or survivorship, such sir of such person will not escape 
the operation of the Act. 

In Oudh (i) Clauses (al and (A) of tho definition are tlio same as 
clau.ses (a) and (/>) of sub—eclion (1) of section 07 of the Original Act, 
and clauses (a) and (A) of sub-section (13) of section 4 of the Land 
Uevenue Act. 

(ii) Undi-r cliiuse (a) it had to be ostablishod (i) that the land had 
been dealt with as sir in tho distribution of profits or charges, (ii) 
continuously, I Hi) for the seven years immediately preceding “the 
passing of the Act '' of 1880. The expression ‘‘ dealt with as sir ” 
is an ambiguous expression. ‘‘ Dealt with " obviously refers to dealings 
between o-sharers ; but what has to be made out to show thit tho 
conduct of the co-sharers dealt with a land as sir ? 

The co'sharers must have dealt with the land as sir continuously for 
a period of seven years immediately preceding the passing of tho Act 
of 1880. A break in such treatment in any year of that period 
was fatal to the land being classed as sir. This period of seven years 
must extend to the date on which the Act of 1886 was passed. It 
follows that for however long the co-sharers might have treated a land 
as sir, if they ceased to do so even for a season or so before the passing 
of the Act, the land was not sir. This is the effect of the word imme- 
di itely 

Actual cultivation by the proprietor is not necessary under the 
clause as it is under clauses (A), (e) and (d) and so a grove field may be 
sir as a grove does not destroy the character of ifr.* 

The word immediately is explained more fully in the notes to 
clause (A). 

iiii) Under clause (A) there must have been (i) cultivation, (ii) con- 
tinuous, (iii; for seven years, (iv) immediately preceding the passing 
of the Act of 1886, and (v) and the cultivation must have been by the 
proprietor as such or by his servants or by hired labour. Item (v) 
preclud(‘« the idea of cultivation by tenants ; item (ii) provides against 
a lircak of such cultivation as is needed by clause (A). 

» Angney v. Abid Husain, 1931 A. I. R. Oudh 62—12 D. D. (H. 0.) 42=12 
L. R. Rev. 6. 
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Clause (h) is in effect the same as clause (6) of sub-section (12) of 
section 4, Land Revenue Act, and clause (6) of section 4 of the Agra Act 
which defined sir for the Province of Agra, and there too the expression 
‘ immediately preceding ’ was used. These words were susceptible of 
two meanings, viz , that the seven years of cultivation might have expired 
on any day before tlie Act wa-^ pissed, or that the seven years must be 
reckoned back from such day. Under the first interpretation seven years’ 
cultivation at any period prior to the passing of the Act would make 
the land sir, allliough since the completion of the seven years and before 
the passing of ilie Act it liad lieen in the cultivation of tenants. Under 
the sGoonil infcrpi-otai ion, cultivation for even 50 years would be ineffec- 
tual if on tin* day before ( lie Act was passed the land was cultivated 
by tenants The first iiiterprolation was adopted in Suhhnandan Singh 
v. Bha'novi Dutt} Baijn Ah>r v Lachminia,^ and is supported by rule 
6;l of circular I — Vlf. The ^econd interpretation was adopted in Earn 
Bharorng v. Sampat Rii,^ Sheo Ghulam v. Purmeshrie Lai.* In applying 
these rulings one must, boar in mind that sir was defined for the first 
time in iStiG, whereas in the sister province, the Act XII of 1881 made 
sir acijniral)le simply by 12 years’ cultivation, this period having no 
Terminus ad quern. 

The cultivation must have been by the proprietor as such or by his 
servants or by hired laljour Hence, cultivation by some one put in 
possession l)y a proprietor did not make the land sir. 

do) Clauses ( c) and (d) introduced two new ways of creating j»V. 
Under clause (c) the proprietor or undorproprietor must have been cul- 
tivating the land, when the Act of 1921 came into force, ajid (ii) the 
land must have boon locorded as his khudkasht, (iii) in the year imme- 
diately preceding the agriculluial year, etc., i.e , in the agricultural year 
ending the dOtli of .June, IS121. Under clau'e (d), ten years’ cultivation 
after the coming into force of the Act of 11)21 is enough. These clauses are 
except for the dates the snno as clauses (d) and (e) of section 4 of the 
Agra Act dealt with in note 3 supra. 

5 The first proviso to clause {a). — This aims at restricting the sir- 
holding rights of big sii'-holders who became so by virtue of the addition 
of clauses (d) and (e) to section 4 of the Agra Act of 1926 or of 
clauses (c) and (d) to section 3 of the Oudh Act by the amending Act of 
1921. The restriction is confined to such .lir-holders only when they 
are assessed to a local rate of more than Rs. 25. On the date of the 
coming into operation of the Act, the land added to the previous sir area 
by virtue of the additions will cease to be sir. Of course those who have 
already parted with their proprietary interests and have become expro- 
prietary tenants will not be affected ; but if they regain their proprietary 

1 II U. B. 180, 

* II U. D. 385. 

3 H U. D. 38. 

♦ B, B. 1 of 1920=«III U. D, 718=.G R aud Cr^ L. J. 99=-2 U. P, L. B (B. B.) 


T. A.-14. 
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rights after the coming into operation of the Act, this added land or suuli 
portion of it as had become subject to thoir oxpropriotary holding vill 
not revert to them as sir. 

Land received before the first of July, 1938, olliorwise than in 
accordance with the provisions of section 122, Land Hovcnnc Act, will 
not cease to bo air under the first proviso. 

Land received in exchange for land which was t.ir under clauses 
(a) to ft’) of the Agra Act, or clauses («) and i/t) of the Oiidh Ac* will not 
lose it^ sir chiractor oii the pa-'sing of the Act, pro^idcd (he land was 
received in exchange before the commencement of the Act and after the 
oOth of June, 1938 in accordance with the provisions of section 122 
Land Revenue Ai-t, that i<, by .agreement between the parties during the 
course of partition proo<>edings and before the confirmation of the partition, 
which agreement was given effect to l>v the C’ollector. 

6. The •second or fuither proviso is very important as providing 
some safeguard' ag.iinsr defeating the provisions of the tiisi, provi.so. If 
the sb'-lioldor under the enactments mentioned was ii"i‘"ed to a local 
ra'e of more than Rs. 2.') on Juno 30, 1938, the fact that at the dale 
of the comtnencement of the Act his asees'inent was Ic'S than the sura 
w’lll be immaterial — and he would be cla.ssod as as«e'.«ed to more than 
Hs. 25 -except in the cases mentioned in the provi'o. A'.'cssment may 
have liecn leduced between the two dates by 'ale or othc transfer, such 
as gift, khula, dowry, po'.sessory mortgage, lease, etc., etc., of a portion 
.sufRcienr to bring down the assessment below Ks. 25, or by partition 
between co-«harer.s Much tiansaction.s will bo ruled out as device' to 
evade the proviso. 

The cases excepted from this rule against evasion are: (1) decrease in 
the local late at a settlement or revision of settlement, e p , \>y reduction 
of the amount payable as land revenue to below Rs. 250, and I 2) obtaining 
bis sir rights by ^ucce"ion or survivor.'bip since the itOth of June, 
1938 The expres'ion his sir riijhfs .seems to limit this j)art to a case 
where his sir rights, i,e , the entire sir rights of the sir holder, .shall be 
acijuired after that date, by succession or .survivor.ship. Two positions 
are conceivable. A jtormn hit by the proviso may have had no.stratall 
under .'ection 4 (d) or (e) Agra Act, or seel ion .3 ( 17) (c) or (d) of the 
Oudh Act, lipfore the 3(ith of Juno, 193.S, but has aci|uircd ihem since 
then .and t)efore the commcnccinont of the Act, or ho may have been such 
a sir holder on th.it date liut assessed to less than Rs. 25, and .since that 
date has acquired additional sir land by succession or survivorship, which 
brought up his assessment to more than Rs. 25 at the dato when the 
Act come info operation. Reading the proviso as a whole, the last 
ineni ioned position .seems to be contemplated, and such .'«V-holdor will 
not tc a person affected by the fiist proviso. 

Ir may be mentioned that the expres'ion sir rights if taken as do- 
fitK'il in 'oclion 8, would prol):ii>l\' iiairow <lo\vii I he scope of the proviso. 

7. The third proviso shows the application of the first proviso to 
joint .nV-holders. If A, B, C and iJ are joint .wV-holders of an area and 0 
and D are not severally asso.ssed to a local rate of more than Rs. 25, while 
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A and J3 are, the 6rat proviso woald nofc apply to them and their 
shares in the nir area will naturally continue to be sir after the passing 
of the Act ; l)ut the olfoct of thi-5 proviso is to preserve the sir character 
of the entire .sir aioa of A, jS, C and 2), until the sir shares of and 
D are demarcated under the provisions of the Act. 

Who'e a CO sharer mortgaged his share of sir and waived exproprietary 
rights, the actual tenants thereof become tenants-in-chief (now hereditary) 
if the mortgaged share was demarcated, otherwise they remained mere 
sir tenants of all the co-sharers,^ 

Clause {h). The second cla--s of laud which is sir under the definition 
is land which w.is khudkasht and which is demarcated as sir under the 
provi.Aons of this Act. Both conditions are essential, i. e., the land being 
khudkasht, and its demarcation under this Act as sir, sub-section (9) of 
section d defines khwlkashf, and sections 15 and 18 provide for demarca- 
tion of land as sir. The point to hear hi mind is that khudkasht land will 
not become sir unless and until it has been demarcated as such after the 
passing of the Act. 

Clause (h) is very beneficial to zamindars, as now they acquire sir- 
holding rights, including right to sublet, over land over which they could 
have only khudkadit land holding rights which became lost with sub- 
letting The smaller zamindars who live in their villages will benefit 
specially. 

The explanation must be kept in mind when calculating the local 
rate on the land. 

7 . For the purposes, of the provisos to section 6, each member 
of a joint Hindu family shall be deemed to be 
Application to joint -iggegsecl to SO much of the local rate assessed 

UiDda lamilies. r. i r m . • 

on the property ofc such ramily as appertains 
to his share in such property ; 

Provided that a member of such family, any of whose male 
lineal ascendants iu the male line of ascent is alive and joint with 
such member, shall not for such purposes be deemed to be a sir- 
holder, of any portion of the sir of such family and the share of 
such member in such property shall be deemed to be included in 
tlie share of his oldest surviving ascendant in the male line of 
ascent and the local rate assessed on such share shall be deemed to 
be assessed on the share of such oldest surviving ascendant. 

[The words included in were inserted by section 2 of the United Pro- 
vinces Tenancy (Amendment) Act, No. ] of 194.0.J 

1 Lachman v Dharam Deo Narain Singh, XX C D 180=«1938 B. D. 822=1939 
A. L. J (B. B.) 3G, relying on Ilanuman Rat v Lallu Rat, XIV U. D. 299 ; Udit Rai 
V. Ralilu Rai, 17 B. U. 1113 ; Amnta v. Ram Nath, 1938 B. D. 448 ; Raghu Nulh v. 
Abtd Alt, 1938 B. D. 472 ; Rikhi Singh -r. Bajrangi Singh, XVI D. D. 409, Raghu 
Nandan v. Ram Baehan Singh, XVIII U. D. 243. 
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This provides for the calculation of local rates in respect of the l)iiini ho.s 
of a joint Hindu family holding land as mr. The proviso should ho 
studied with care. 


(MALE LINEAL ANCESTOR) 
X 



f 

D 


1 

E 


F 

A, B, G, D, E a ad F are all males. 

If X is alive and joint with his descendants he is the person deemed 
to be assessed to the local rate and not any of his descendants. If he he 

dead, A. B and 0 are Jeoined to be assessed in equal shares, and not D, 
E or F. Suppose D has separated from the family, and from his father 
A. Presumably A, D and E shared equally in the third of A ami 
shall be deemed to lie assessed accordingly, unless A’s wife was alive 
at the date of D s separation, in which event E's share vas a fourth 
only in A's third share. 

8. “ Sir right ” means the rights conferred on s/V-holders by 

Definition of .ir right, Jlns Act and by the United Provinces Land 
Revenue Act, 1901, and includes the right 
to exclusive possession of the sir against co-sharers of the sir- 
holder in the proprietary right, subject to a liability to account 
for profits. 

This reproduces with slight variation the definition of sir rights in 
section j of the Agra Act, 1920. 

The special rights conferred by the Land llevenuo Act are some 
conceasion at a settlement as to the rent at which .-ir is to be assessed 

for purposes of iisaea.sment of revenue, to a kind of exproprietary 

right, when the «iJ'-bolder zamindar doe.a not take up a settlcinont offered, 
excluaive posaeasion of bia .sir by a co-sharer on a partition except in 
caaes of exchange or incompactnosa of the partition, to have exproprietary 
righta in sir included in the inahal of another co-sharer. 

Tlio rights conforrod by the Act of 1U2G were the rights conferred 
by sections 4, 5, G, 7, 14, 15, 16, non-accrual of occupancy rights therein 

implied and expressed by .section 17, or of a statutory tenancy therein 

implied by section 1‘J, restriction on .‘•ublctting, section 27, right to eject 
at will, rcatriotion on improvement, .section 112, right to make an im- 
provement, section 115, ugbt to reiliso rout, riglil to distrain for rent. 

The definition includes in sir right the exclusive right to possession 
of the sir against co-sharers of the sir-holder in the proprietary right, 
subject to a liability to account for profits. 



Sbo. 9] 


109 


Succession to and transfer of sir right 


See Ram Prasad Singh v. Janki Prasad Singh\ as to the meaning 
of sir right before the Act. 

The expression co-sharers of the sir-holder in the proprietary right is 
ambiguoas. It means probably co-sharers in the zamindari of the mahal 
in which the A’lr is situate; but it. may also me in co-sharers in the 
proprietary right in the sir only. For instance, if several co-sharers 
owning a mahal or a share in a mahal sell it, reserving the sir to them- 
selves, they are all co-sharers of each other in the proprietary right in 
the sir although they have ceased to bo co-sharers in the zamindari of 
the mahal. 

How exclusive possession is to be brought about is not clear. In an 
ordinary undivided mahal, the sir belongs to the entire proprietary body 
according to their shares. Not infrequently, by some express or tacit 
arrangement, co-sharer.s cultivate sir individually, some more, some less, 
than the area which would be theirs according to their shares. All the 
str however remains the properly of the entire body of proprietors until 
partition, when sir in the exclu>ive possoasion of a co-sharer is to be 
allotted to him in the fir.^t, instance, unless for reasons given in the Land 
Revenue Act this is departed fiom. 

A private partition does not destroy a co-sharer's right of joint 
ownership and ho i^ eiuillcd to su** a tre-pa'^ser with respect to plots 
alloted to another co-sharoi^ but ho cannot get joint possession® 

A recoided sirdar is entitled to eject as tiespa.«ser a purchaser from 
one of the joint sirdars.* 

Does the right to exclusive pos.se«.sion extend to the area of sir which 
according to his share ought to be possessed by a co-sharer or does it 
extend to any area he actually gets possession of ? 


9. (/) On the death of a s/r-holder sir rights shall not 


Succession to 
transfer of sir right. 


and 


(а) by gift 
in the sir is gifted, or 

(б) by exchange 
Pi’ovidetl that no 5i?'-holder 


devolve except in accordance with the per- 
sonal law to which the deceased was subject. 

(2) Sir right is not transferable except — 
to a person to whom the proprietary right 


shall exchanse sir for sir in a 


mahal in which he is not a co-sharer unless the proprietary rights 

• .1 _ • - _ _1. 1 


in tlie sir are exchanged 


Succession to and transfer of sir rights -Sub-section (1) corres- 
ponds to section 5, and sub-sectioa (2), to section G of the Agra Act, 1926. 

Succes.sion to sir right is, as before the Act, according to the personal 
law.® Khudkaskt land, not demarcated as required by section 6 (b), is 


1 10 K and Cr. L. J. 32(5=5 L. B. Bev. 278. 

* Haidar Upadhya v Ram Sumar Hpadhyaf 1939 All 332=1939 A. L. J. 271= 
1939 K. U. 1G9 (agreeing with the decision in Bir Stngh v. Bhagwant Prasad.^ 1935 
R. U. 450.) 

3 Ib/d 

♦ Oudh Nath v ifeioa, 1939 R D 380. 

5 Debi v. Abdul Khahq V U. D 446=4 L. B. Bev. 210=9 B. and Or. L. J. 230=’ 
1923 B. 0. 109 (.chela entitled to inherit «r of guru.) 
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not sir, hence a daughter cannot inherit it, unless she actually culiiviiics 
it.i A Hindu daughter who had succeeded to her father’s zaiiiintluu 
sold it to B. Almost 12 years after the daughter's death, A as rever- 
sioner «ucJ B for possession of ij'irds ami undor the decree passed A 
was held entitled to two-thirds and B to one-third. A now sued B for 
two-thiids of some land, which B had converted into Irhudi-asU and over 
which he had acquired sir right', since no khudk-asht or sir existed on 
the death of the last male holder. A c.innot he said to have inherited it 
and his suit must fail.* For purposes of devolution, the land must have 
been sir of the deceased. 

Proprietary rights in this section include the rights of an under- 
proprietor and of a permanent tenure-holder. 

Before lS7d, sir rights could bo transferred.* 

The nega'ive form “ slull not ilovolve except ” olc. should l)e noted. 
It .shows tint when -nc •(‘•"ian is in accordance with a slii'utory law, 
which is not the ordiniry p-isonal law of the ileceased — ’ [I , under the 
Oudh Estates Act — the proprietary rights in the sir will not devolve. 
Hence we have section 12. 

Sir rights will devolve according to the jtersonal law of the deceased, 
j t’., to all persons who li.ippen to he the nearest lioirs of the <lecoased at 
the time of his death or when the succes-ion opens out. Whore a rule of 
customary law, e ^ , of primogeniture or of exclusion of fomtiles, or of 
statutory law, e. <f., the Oudh Estates Act, proscribes the succession to 
proprietary rights, that rule is not a part of the personal law The result 
will bo that the proprietary rights in sir will go to the heir preferred or 
not e.\oluded, and the cultivating rights in the sir will go to the heirs 
according to the personal law, and since those latter have not inherited 
the proprietary right, they will all become hereditarv tenants of the land 
according to their 'hare- under the person 1 1 law. The lieir preferred 
by custom or stature will ordimrily be one of the heir- under the personal 
law, and he would also bo one of the co-horodiiary tenants of the land the 
proprietary right in wliich has vested in him, but the words “ no 
such right devolves ’’ will exclude him. 

The words *' on the death of a .'ir-holder ’’ may rai'O a difficulty. 
Suppose a female is the lieir to the doiteaM'd at. the time of liis death 
Jf a Hindu, she will t ike the estate for life, and on lirr deatli the males 
estate will, in the ab-enco of other female heirs, pass to his nearest male 
reversioner, will it be open to .irguo that those males inherited on the 
death of the male iir-lioldor? it is snhmitteJ, not. It is of course 
arguable that the deceased female was the sir-holder, and if this is the 
correct view, the sir rigiits will pass to her heirs according lo the personal 
law, and not to the heirs of the predeceased male sir-holder, which is an 
indcfen-ible position .-o far as Hindu law is concerned, as her heirs would 
be taking a larger estate than .'ho had. 

1 Muhammad Xamiml Hasan Khan \ Muhammad Musihul ^ iman Khan, XIV 

u. ij 17J =14 L li iu;j. 

2 Kah Charan Mam Saithwar v Banka Chand, 1937 A. L. ' J. 147=1937 A. I. B- 
All. 388=XVI1I U. D (H. C.) 1=1937 B. D. 50. 

3 MMat V. Umrao, V U. D. 601 =-1923 B. 0. 70. 
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The result of reading the subsection literally will be that in the case 
of Hindus, the proprietary rights in the sir will lapse on the death of 
the female, and hereditary rights would arise in favour of those who in- 
herit the sir land. 

Sub-section (2). Corresponds to second proviso to section 4{e) of 
the Agra Act, 1926. 

Gifts . — Sir rights may be transferred by gift but only to the person 
to when the proprietary right in the sir is donated. A gift to any other 
person will he ineffectual to pass the sir rights to the donee. 

On exchange. — I^ow, an exchange of >!> need not be between co- 
sharers in the mahal to pass the .sir rights in the land given in exchange, 
provided the two parties to it exchanged also their proprietary rights in 
the sir. 

The proviso restricts fi ee exchange. A codiarer in mahal M cannot 
excliango his sir therein for sir in mahal N in which ho is not a cosharer, 
nnle.ss the proprietary rights in the sir are also exchanged. The prohibi- 
tion i.s absolute, and any exchange in contravention of it will not be 
given effect to So co-shaiers in one mahal may exchange their «(r-lands 
and pro])rietary rights with each other 1 So common co-sharer.-, in both 
mahals M and N may exchange sir of one mahal with the sir in the 
other. 

A difficulty rears its head when section 9(2) is placed alongside 
section lltc). The latter is limited to a case where groveland which is 
also .s'ir-land is transferied otheiwisc than as provided in section 9(2), in 
which event the sir character of the land is gone, although its character 
as groveland remains Doe.-, it follow that other kinds of siV-land 
tran.sferred otherwise than in accordance with section 9(2) do not cease 
to be sir ? Section 11(c) indicates this inference or difference between 
the two kinds of .wV-laiid 


10. A liUidlioWer iiuiy agree with his teniint to exchange sir 
. which is not let for land which such tenant 

Exchaoge o sir. holds from sucli landholder and which he 

has not sublet, and on such exchange each party shall have the 
same rights in the land tvhich he receives in exchange as he had 
in the land which he gives in exchange. 

Section 50 provides for exchange of lands between a proprietor 
and a tenant. If the land given by a propiietor in the e.xcbange is 
sir he acquires sir rights in the land iccoived in the exchange. It 
was held that where land burdened with statutory or other class or 
tenancy right was received in exchange for sir, the proprietor will lose 
sir rights over the land be has parted with in the process, but will get 

them in the land received * „ 

Now there is a restriction that the sir which is given in exchange 
must be unlot. and also that the tenant’s land received in exchange mu-.t 


not. be sub-lot. 


1 Spo l>l„tnknr S„igh v Ham Hmuey. XV U U 377-15 L. R Uev. 377 
* Budh Singh v. Ram Bharouy, XII D. D 176 ; Gurdial Singh v. Madho Stngh, 


XVIT U. D. 35. 
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The conditions for the application of the section should be not oil, 

the .?!> given in exchange must not ho lot, the land whii li tliu 
tenant gives in exchange must he land which ho holds from such laud- 
holder and he must not have sublet it. Land which the lonant holds 
from several persons jointly or severally cannot he given in exchange. 
Land which is the suhjeet of a joint or common tenancy cannot he given 
in exchange hy one of the co-tenants. The section en>ures that the lands 
exchanged must not he burdened with tenancy rights or joint propiietary 
or tenancy rights. 

Extinction of «ir right. Land shall cease to be sir — 

(a) when the s/r-holder becomes an cx-proprietary 
tenant o£ such land ; or 

(b) when under tlie provisions of this Act, hereditary 
rights accrue in such land ; or 

(c) when, being grove-land, it is transferred otherwise 
than in accordance with the provisions of sub-section (2) 
of section 9 : 

Provided that if an ex-proprietary tenant regains his pro- 
prietary right in the land held by him as ex-proprietary tenant, 
such land shall again become his sir : 

Provided further that if, on redemption of a mortgage, the 
mortgagor regains po.sses'-ion of land whicli, under the provisions 
of the Agra Tenancy Act, 192li, ceased to be sir and to wliich 
the provi'ions of tlie second paragraph of sub-section (5) of section 
15 of that Act applied, such land shall again become his sir, 

1, The section corresponds to section 7 of the Agra Act, l'J26 and 
part of section 3' 17) Uudh Act, first proviso to the .-aid section 7, and 
the 4th proviso to section 3 17) Oudh Act. 

2. Sub-section (a). — When the sir-holder becomes an exproprieluri/ 
tenant of such land, under section 2(> presumably this is not exactly the 
same as ‘’when the laud becomes the subject of an expropiieiary 
tenancy ’’ of the repealed Acts. 

Where a co-sharer transfers the whole or a part of his undivided 
share, or the sole owner of a inahal or divided share in a inahal transfers 
a part of his interest he becomes the expropriefary tenant of an area of 
sir appertaining to the xamindari share sold, provided it is demarcated 
under section 36, Land Revenue Act. If not so demarcated he will not 
become an exproprielary tenant. That was said to be the law under the 
earlier Acts, and will now be under section 2G(3). 

t Jiuiii Jas V She') Shankar, H. It 2 cif I’JIU ; Itarn Prasad Singh v Janki Prmad, 
1925 .V 1 It. All 9.'1-=VI U. U. (11. C) 204-=5 L. It Itev. 2 78=-! 921 U C 
It. mill Cr. L J 326 -80 I. C. 699-=9 It D. 44.S, Contra buforo 1873; Duiarka Pra-'iid 
v. Kandhaya Lai, I U. D. 62 ; Btnda Prasad v, Sheo Dularey, XII U. D. 210=»li! 
L. R Rev. 23=.! 6 R. D. 167. 
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A iiV-holder becomes an exproprietary tenant of the sir at the date 
oE the transEer, though ho has three years to file a suit Eor recovery of the 
holding. That he does not file such a suit within limitation, will not 
revert the character oE the land to sir. If the transferee began to culti- 
vate the transferor’s sir, he did so as o£ khudkasht and not as o£ sir land, 
as sir rights are not transferable, ^ or as sir-holder } 

A transfer must be valid transfer. If a gift of sir and hhudkasht is 
declared by a competent court to be invalid, the sir character remained 
throughout, in spite of its temporary occupation by the donee.* 

A sold in 190f) his proprietary rights, including an area of sir and 
khufkasht, in his special control, to JB. The sir and khudkasht plots were 
sold by specific numbers. The remit was that A did not acquire expro- 
priotary rights, and B took the plots as khalsa and not as sir and khud- 
kasht. B sold in 1911 his interest to C, who on the date of sale gave a 
lease of the land which had been the sir and khudkasht of A to .6 Eor ten 
years at a fixed rate. C sold his rights to Z>, who sued B lor a decla- 
ration that he was a statuhoiy tenant. B claimed that the land was his 
sir, and the other co-sharers of A claimed that by the sale by A of a 
fractional share and absence oE demarcation of the sir, the land had 
become part of their sir under the Board’s ruling in B. R 9 of 1918. It 
was held that B never became an exproprietary tenant when he sold his 
interest to C, as the sir had lost its character, and that the old sir of A 
did not become part of the sir of his co-sharers under the Board’s deci- 
sion, and that B was a statutory tenant.* 

The Board of Revenue held that where a joint sir-holder mortgaged 
his share, but did not claim exproprietary rights, he on redemption was 
entitled to joint possession of the sir,^ and similarly, if on a partition the 
whole of the sir of a village was assigned to A, one of the co-sharers and 
the other co-sharers did not got their exproprietary lands separated or 
rent fixed, the whole became the sir of A.® 

3. (ftl.— When hereditary rights accrue in respect of sir 
under the Act, the sir character is lost. Section 29 relates to the creation 
of hereditary rights, and sub-section (a) thereof bans the accrual of 
such rights over land held as a tenant of sir. 

4. Sub-section (c).— Groveland. — Sir land on which a grove is 
planted and which is groveland, ceases to be sir on its being transferred 
otherwise than by gift to a person whom the proprietary right in the sir 
is gifted, or by exchange between co-sharers in the mahal. Section 9 (2) 
is general ; section 11 (t) is confined to cases of groveland. 

I Hukmay. Bar Prasad, tl L. B. Bev. 23"=14 B, D. 504. 

* Sant Bux Pal v« Ragliu Nath Kumari, XIV U. D 74==14 L. B. Bev. 88=14 B. 
D. 254. 

3 Binda Prasad v Sheo Dularey, 12 L. B. Bev. 23=XII U. D. 240. 

♦ Bam Kishore v. Jai UangaJ, 7 L. B. Bev. 261=C1926) B. C. 329. 

S Bishwa Nath v. Ghulam Murtaza, II D. D. 108=3 Bev. and Cr. L. J. 7, 


T. A.— 16 
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5. The provisos — reversion to sir character. — The first proviso 
revives (he sir uharduter after it has been lost oa a transfer. If thoro has 
been no loss of sir character, as in the class of ca-os mentioned abovp, 
there can be no question of revival or reoainnig. To cause such revival, 
the exproprietary tenant must regain his proprietary rights in the land 
held by him as exproprietary tenant 

When sir was usufruct uarily mortgaged before 1902, so that no 
exproprietary rights arose, and the mortgage was redeemed after 
1901, the sir rights revived on the date of the redemption.* 

A mortgagor must remiin in occupation after a usufructuary mort- 
gage or get into posse-.«ion within limitation in order to Ite entitled to 
exproprieiary right and to rever'Nion of the land to its character of sir 
after redemption. Where on a morigiga of sir, the mortgiigor gave up 
his exproprietary rights, and the mortgagee in possession let out the 
land to tenants who neio .-'latufory tenants under the law, redemption 
did not revert the sir rights to the preindico of the tenants who were no 
parties to the redemption proceedings.^ The iiuostion in such cases was 
whether he did continue in or regain po-si-ssion after the mortgage. 
The court of first appoil iniy find thic ho did so continue in possession 
from the fact that the entry of str remained unaltered after the 
mortgage and after the redemption, and the cultivator of it took leases 
of it under the impression that it was sir.^ 

In 1902, .7. R usufructnarily mortgaged his zamindari with sir, but 
though he did not oliiin exproprieiary rights he remained in occupation 
of it by collection of rents from shiLmis. lie redeoinod the mortgage 
two or three years after and in 1929 sued to eject the sUikmis who 
pleaded that the land had ceased to be sir after the mortgage. It was 
held that on redemption the character of sir revived.* 

The sir character revert .s onl)* in respect of land which an exproprie- 
tary tenant held as such, and not neco-sarily in respect of land which 
became the subject of an exproprietary tenancy. That is, the land 
must have been the sir of tho expropriator at the dato of the transfer 
made by him, and he mast have held it as his expropriotary holding 
ever since such tran'-fer up to the time of his rog.iining his proprietary 
rights. Jf at the time of or after the traii-for of proprietary rights, the 
transferor allowed the tran>feieo to get into possession of the land 
which was his sir otherwi-je than as nub-tenaut or licensee, and to retain 
it beyond the period of limitation his exproprietary rights are extin- 
guished, and he can no longer be .said to have it as an exproprietary 
tenant. Hence the character of sir will not revert to this land. So if 
the exproprietor had surrendered or relinquished his holding or had 
been ejected therefrom, he could not on again becoming the proprietor 
claim sir rights in ror-pect of it. 

1 Uharam Dai v. Lachman, 12 L. K. Uev. 145^^15 K U. 416. 

* Jamadar v. Baboo, 14 L. B. Bev. 743>=S1V U. D. 892i 

a Sullbu V. Pam Nath, 12 L. B. Bev. 401. 

4 Sukha Noma v. Ram Noth, Xlll U. D. 13. 
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Extinction o£ Sir right 

A Hiniiu widow sold her hasband’s zamindari including sir. Her 
application claiming rtxproprietary rights was dismissed as time-barred. 
On her death the sale was set aside at the suit of her husband’s rever- 
sioners as having been made without any legal necessity. Sir rights 
revived in favour of the reversioners.^ 

If her daughter sued to cancel the sale and the suit was compromised 
on the terms that the vendee was to convey half the sir to her, she did 
not take the land as sir * The reason assigned was that the daughter 
really got the property as on a retransfer from the pnrchaser and not 
by inheritance. But is not this regaining ? 

Where exproprietary rights passed to a brother of the person who had 
mortgaged his sir, and the equity of redemption to his daughter’s son 
and the mortgagee made a gift, of his right, to this daughter’s son, the 
latter could not claim revival of sir rights, because he was not the 
exproprietary tenant.^ 

6. The word held means held at the time of regaining the proprietary 
rights, or within the period of limitation when surrender, relinquishment, 
or ejectment had not taken place. 

7. The character of sir reverted only when the exproprietary tenant 
regained his former position. This did not include a transferee of his 
tenancy rights from him, when such a transfer was valid, as the privilege 
seemed to be personal to him, but would include the heirs to his holding 
under the Act. Other heirs could not, as shown above, claim the right 
of reversion. 

It the vendee of proprietary rights in sir inherited the exproprietary 
rights of the vendor, the land became his sir.* The sale was to the 
grandsons of the owner. 

8. The regaining of proprietary rights had to be in respect of the 
land held by him as exproprietary tenant. This may be brought about 
by redemption or repurohise of the original interest in the village or of 
the proprietary rights in the holding The regaining may be by right 
of pre-emption or inheritance, or any other way, e. p., avoidance of the 
trau'fer, mutual agreement or as the result of a suit. It is submitted 
that a usufructuary mortgage did not produce this result Conceive a 
case like the following. A sells his proprietary interest in a village to B 
and becomes the exproprietary tenant of his sir, B subsequently mort' 
gages the village usufructuarily to A. So long as this mortgage lasts, 
A bolds the village as a proprietor and his former sir as an exproprietary 
tenant, for, on redemption, the latter position alone will remain to him, 
If, on taking the mortgage, he begins to hold his former sir as sir, some 
very curious results may follow. 


1 Barmah Singh v. Sheo Nath, 31 !. C. 851=1 U. D. 306=11 D. D. 120 

* Chetan Das v. Bar Kuar, IV U. D 569. 

® Vmrai Sttigh v. Anek Singh, XIV D. D. 212=14 L. R. Rev. 645. 

♦ Balai v. Abdul Wahid Khan, 1922 B. 0. 582--V TJ. D. 351=4 L, R. Rev. 87. 
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Where one of five brothers who are exproprietary tenants acqnired 
a share in the village for himself and not for all, only one-fifth of tlio 
exproprietary holding became sir l 

It is not unusual for a vendor to receive his sir in perpetuity and 
revenue free. This leases him his proprietary rights in the sir which 
retains its character. 


12. (2) If on the death of a sjV-holder the proprietary right 

in his sir does not devolve according to the 


lir-hi lder’s^ heir * on personal kw to which the deceased was sub- 
whom proprietary ject, everv person on whom no such right 
rights do not devolve. devolvcs blit Oil whom sucli right would have 
devolved in accordance with that law, sliall become a hereditary 
tenant of so much of such sir as corresponds with the share in such 
right as would have devolved on him according to that law. 


(2) When proprietary right in sir devolves on a person on 
whom it would have devolved under the personal law to which the 
decease!^ was subject and hereditaiw rights accrue in favour of 
other persons under the provisions of sub-section (2), the assis- 
tant collector in charge of the sub-division shall demarcate and 
divide off the area in which hereditary rights accrue and shall, in 
accordance with rules made by the Board, determine the rent 
payable for such area. 

Explanation — In this section and in section 9 the expression 
“ personal law ” in the case of Muslims shall mean the Muslim 
law of inheritance. 

The section refers t ack to section SCI j. The sir right will devolve 
according to the per.-onal law. If the proprietary rights also devolve 
according to the «arae law, this section will not come into operation; 
but if customary or ."statutory or other law make.s such rights devolve 
in a different manner and according to rules prescribed by it, the 
personal law heirs will bocoino hereditary tenants of their shares as 
determined by the per.«onal law and then the portion of the sir on which 
hereditary rights accrue will have to be damarcated by the Assistant 
Collector who will also fix the rent thereof. 


The explanation seems to be quite superfluous, for a Muslim’s per- 
sonal law is the Muslim law. 


13. In sections 8 and 9, and sections ll and 12 the words 
Application of » pro- “ proprietary rights ” shall be deemed to 
prierary rights’’ and include the right of an undcr-proprietor 
'• tenant ” to other eec- and of a permanent tenure-holder, and in 
.section 10 the word “ tenant ” includes afl 
under-proprietor and a permanent lessee. 


1 JfaMand r. Makhan Singh, II U. D. 373. 
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Demarcation o£ joint Sir 

The first part of the section corresponds with the explanation to 
section 5 of ihe Agra Act, sulistituting “right” for “ interest ” and 
adding ‘ of an under proprietor and The second nart is now. Perma- 
nent lessee means such lessee as defined in section 11(15). 

jj. , . , 14. Any person who, at the coramence- 

tenai^8of«v. ®®'' ment of this Act, is a tenant of land which 
ceased to be sir under the provisions of 

section 6 shall become a hereditary tenant of his holding. 

The section is new. It provides for accrual of hereditary tenancy 
in land which ceases to he sir under the provi.'ions of section 6, while 
section 1(1, which is also new. provides for accrual of hereditary tenancy 
in certain circumstances in land which continues to be sir. 

15. (2) An assistant collector in charge of a sub-division 

. may, of his own motion, and shall, on the 
sir aj)pIicatiou of any joint holder of sir to 

which the provisions of the third proviso to 
clause (a) of section 6 apply, or of any tenant of such sir, 
demarcate and divide off so much of such sir as was, immediately 
before the commencement of this Act, the sir of those joint sir- 
holders to whom (lie provisions of the first proviso to tiiat clause 
apply, and shall declare that the portion so demarcated and divided 

off has ceased to be sir from the date of his order and that from 

that date any tenant of such sir is a hereditary tenant. 

{2) If in the course of proceedings under the provisions of 
sub-section (i), the assistant collector declares that a portion only 
of the holding of a tenant has ceased to be sir he shall divide ofiE 
such portion and determine the rent of such portion and of the 
remainder. 

(3) Before passing orders under this section, the assistant 
collector may make such inquiry as he considers necessary and 
shall give to such joint holders as Itave not joined in the applica- 
tion and the tenants of sir, if anv, an opportunity to show 
cause, if they wish to, why the demarcation should be made in 
any particular way. 

1. The tenant may be of the whole of the sir of such sir-holder or of 
only a portion of it. The Assistant Collector may act .\uo motu and has 
to act on the application of the sir-holder or of such tenant. It is con- 
ceivable that if the sir is let in parts to more persons than one, there 
may be more applications than on«* by such tenants, and since the officer’s 
duty is to demarcate the sir of such “sir-holder,” the applications will be 
consolidated and the demarcation made once and for all. Should, after 
domari at ion on the application of one sir-tenani, another tenant make 
an application, the application will onlinarily tie sliclved on the strength 
of the first demarcation. 

Section (15) provides for demarcation of joint sir areas as be- 
tween co-sharers who are assessed to a local rate of more than Rs 25 
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and others. An application for demarcation has to be made to an 
Assistant Collector in charge o£ the suli-division. It is Serial No. 1 of 
Group D of the 4th Schedule and mast pay a court-fee of 8 annas and 
may l)e made at any time. 

The persons entitled to apply are : (a) co-sharers who are assessed 
to a local rate of more than lis. 25 or (h) a tenant of sir sought to be 
demarcated. Pre.sumahly, a tenant will be entitled to apply wbuii his sir 
holding is the sir of co-sharers ao^essed to more than It'. '^5 and of co- 
sharers who are not so asso'sed. As demarcation will mean loss of «ir 
character, it is not likely that any such co-sharer who is assessed to a 
local rate of more than Its. 25 will apply. 

2. It is only the Assistant Collector to whom an application under 
sul>-seciion (1) is made who may and can demarcate and declare. He 
may act suo motu and independently of an application niider sab- 
section (1). On .'uch .ipplication being made he will proceed with the 
work of demarcation and divide off the sir of tho-o joint sir holders 
who were imraediiiely before ihe commencement of the Act assessed to 
a local rate exceeding U.«. 25. Having so demarcated and divided off, 
he will declare the .sir area, so demarcated, lo have ceased to he sir from 
the date of his order. 

One consequence of such declaration is indicated in the concluding 
part of the sub-section, riz., that a tenant of the land (at the date of the 
declaratory order) will become a hereditary tenant from that date. 

One may note here that the concluding part of the suh-seclion makes 
it clear that the word po^se^ses in the dcKnition of .?(r-holder in sec- 
tion 3' 21) does not mean physical possession and includes pos.-ession 
through a tenant. 

3. Sub-section (2) relates to a case where a joint sir area of persons 
who are each asse-sed to a local rate of more or le.ss than Rs. 25 is 
held by a tenant. On the sir area firing demarcated and divided off as 
above, it may happen that a pan of the tenaut’s holding falls in the 
portion so demarcated and divided off, and the rest, in the poriion of 
persons who are a.-so.'.-ed to Ic.-i.-. than Us 25 in a locsil rate. The Assistant 
Collector is enjoined to divide off the two portions of the holding and 
determine the rent of each such poriion. 

4. Sub-section f 3) enjoins the A^.-isf ant Collector to give notice of 
the demarcation application to joint .tiV-holders who have not joined in 
the application and to any tenants of the sir. 

16- (1) Every ])erson who at the coniinencement of this 

Hereditary rights in Act is a tenant of Sir holding from a sir- 
lir and demarcation of holder to wliom the provisions o£ tlie first 
air which islet. yjFOviso to cl.iu.'^e («) of scction 6 appi}’ shall, 

at such commencement, become a bcrcdit.iry teii.mt of bis holding 
if at such commencement such siV-liolder possesses fifty acres or 
more than fifty acres of sir which is not let, and which did not 
cease to be sir under any of the previous provisions of this Act. 
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(2) I£ at such commencement such sir-holder possesses less 
than fifty acres of such .sir, such person shall become a hereditary 
tenant only in accordance with a declaration to that effect made 
under the provisions of sub-section (^3). 

(3) In a case to which the provisions of sub-section (2) apply, 
the assistant collector may, of his own motion, and shall, on the 
application either of the .«ir-holder or the tenant, demarcate the 
sir of the sir-holder and shall declare that anv tenant of land 
situated in the area not t~o demarcated shall be a hereditary 
tenant of his holding or of such portion thereof as is situated in 
such area. 

(4) lln demarcating sir under the provision.s of .sub-section (3), 
the assistant collector shall demarcate as sir so mucti of the sir- 
holder’s sir and of hi-s khudka<ht as amounts to fifty acres, or the 
area of the sir-holder’s .s'/r, whichever is less : 

Provided that only so much of the .sir-holder's sir which is 
let shall be demarcated as sir as necessary to make the total 
area demarcated as sir equal to fifty acres or the area of the sir- 
holder’s sir, whichever is less. 

(5) If in accordance with the provisions of sub-section (3), the 
assistant collector orders that a tenant be the hereditary tenant 
of a part only of his holding, he shall diviile off such portion and 
shall determine the rent of such portion and of the remainder. 

{6) Before passing orders under sub-section (3), the assistant 
collector may make such inquiry as he considers necessary and 
shall give the sir-holder and the tenants of sir an opportunity to 
show cause why the demarcation should be made in a particular 
way. 

(7) For the purposes of this section an acre situated in 
Bundelkhand or in the trans-Jumna portion of the Allahabad, 
Etawah, Agra and the Muttra districts and in such other areas 
as the Provincial Government may specify by notification in the 
official Gazette shall be deemed to be half an acre. 

1. Sub-section ( l) will apply only when the sir-holder possesses 
50 acres or more of sir which is not let and which did not cease to be 
sir under any of the provisions of the Act. If he possesses less than that 
area no hereditary rights will arise in any part except in accordance with 
a declaration to that effect under suVi-section (3), t e,, when the Assistant 
Collector has demarcaied tho sir of the .'iir-holdcr, leaving the rest un- 
demarcated, and tho whole nr a part of a ten.mt’s holding is situated 
in tho latter area. Tho tenant will hecoino the hereditary tenant thereof. 
The idea is to limit the area of sir to 50 acres or less. These acres may bo 
made up, in the case of a str-hoWor with less than 50 acres of sir, of sir 
and khudkaslU and any part of his sir which is let and is necessary to make 
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np the 50 acres. T£ the total amount of his sir is less than 50 acrtw, 
the land demarcated will not exceed nuch amount. The crucial date for 
ascertaining the exact extent of a str-hoHer’s nr is the date of the com* 
niencenient of the Act, and not any other either before or after. It will 
be noted thai if such area is 50 acres or more on such date, hereditary 
tenancy arises ipso facto over the excess when the Act comes into force; 
if it is less, a declaration to the effect indictitod by salt-section (3) has 
to be made before such tenancy arises over any part thereof. It also 
appears that, in snob a case, the land demarcated as the .tir-holder’s may 
comprise sir which is let. 

A demarcaiion spoken of in sub-section 13 1 may split a .ttr-tenant's 
holding into two portions, rtc , one dein.ircited as part of the sir-holder’s 
sir, and the o'her in the undem irca'ed area over wliicli Iiereditary 
tenancy arises. The As'i'i ant (’olleef or has to determine the respective 
rents of the two ; and may make the necessary enquiry in case of objec- 
tions to the mode of demarcation proposed by or suggested to him. 

Sub-section (7 ) should he noted. 

An application under the section for demarcation is item no. 2 of 
Group D of the fourth Schedule and lies to the Assistant Collector 
in charge of the sub-division and chargealilo with a court-fee stamp of 
8 annas. 

17 . I£ the sir-holder is a person belonging to one of the 
Bar to hereditary classes to which the provisions of section 41 

right in air of dia- apply Or if the property of the sir-liolder is 
abled peraona, etc. under the Superintendence of tlie Court of 
Wards, sir let to a tenant who was admitted to his tenancy by 
such person or wliile such property was under the superin- 
tendence of the Court of Wards shall for the purposes of sec- 
tion 16 be deemed not to be let and such tenant shall not be a 
hereditary tenant of his holding. 

The section affords protection to a .sir-holder oF ono of the classes 
mentioned in section 41 or whose prop-rty' is under the sufierintendence, 
of the Court of Wards by declaring to lie unlet, for the purposes of section 
16 the area of sir let to ti tenant or tenants, with the result that no 
hereditary tenancy will ari>o in such area. 

18 . (2) If a siV-liolfler to whom the provisions of section 16 

Demarcation of sir possesses joint Sir or joint khwlkasht, the 

in the case of joint lir assistant collector, if he considers it necessary 
or joint khudkasht. do SO, may before demarcating sir under the 

provisions of that section demarcate and divide off so much of 
such joint sir or joint khudkashl as appertains to the share of 
such Avr-holder, and the provisions of section 16 regarding sir or 
khudkasht, as the case may be, shall apply to the area so 
divided off. 

{2) If ia the course of proceedings under section 16 the assist- 
ant collector finds that the j/r-holder is a person who might have 
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applied under tlie provisions of section 15, he shall stay such 
proceedings until the sir to which the provisions of section 15 
apply has been demarcated under the provisions of that section. 

This section is new and provides for a case where a «zV-holder to whom 
section 16 applies holds joint sir or khudkasht. The share of snch sir- 
holder in the sir will be divided off and then the Assistant Collector will 
act under section 16. Sub seefion (t) makes this apply to khudkasht held 
jointly, but only when the inclusion of the khudkasht becomes necessary 
under section 16, clause (4). 

The net result of all these sections is that the demarcating officer will 
have to ascertain or find the following, viz ., — 

(1) whether the .sir-holder has any khudkasht in addition to his 

sit ; 

(2) if he has, the area of .such khudkasht ; 

(3) the area of his sir which has not been let ; 

(4) the area of his sir which has been let, (3) and (4) constituting 

the total area of his sir ; 

(5) whether the sir-holder holds his sir or khudkasht singly or 

jointly with others ; 

(6) if he holds jointly, the exact extent of his interest therein, and 

the area which corresponds to his share. 

If he finds that the sir-holder has no khudkasht, and the total area of 
his sir, lot and unlet, is less than 50 acres, he will of coarse demarcate 
the area ; and the tenants will remain sir-tenants ; whereas if he finds 
the total area of his sir to be 50 acres or more, he will mark off 50 acres 
as his sir, the tenants, if any, whereof will remain sir-tenants, and the 
rest will cease to he sir and the tenants, if any, thereof will become 
hereditary tenants. If it happens that such demarcation has split up 
a sir-tenant’s holding into two parts, one in the sir area and the other 
in the non-sir area, he will fix the rents of the two parts, and presumably 
fix the boundary lino belvr-oen them. 

19. If iu any suit or proceeding for the ejectment of a 
Sir-holder not to eject tenant of sir the court is of opinion that ^;he 
a tenaut in certain cir- sir-holder could apply under the provisions 
cnmetancee. q£ section 15 Or section 16 it shall, before 

deciding such suit or proceeding, take action under section 15 or 
section 16, as the case may be, and if it declares or orders that 
the tenant is a hereditary tenant of the whole or any part of his 
holding, it shall dismiss such suit or proceeding : 

Provided that if the court is not empowered to take action 
under the provisions of section 15 or section 16, as the case may 
be, it shall forward the case to the assistant collector in charge 
of the sub-division who shall decide it in accordance with the 
provisions of this section. 

T. A.— 16 
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This is new. Such iiV-holdor is prohibited from applying for 
ment of his fir'tenant before the doinarcation of his sir. This will ijicnoiii 
such .«ir-holders from enlarging iheir unlot sir so as to got over or minimise 
the operation of section IG. 

5i7*-hind of a .«ir-holdor paying not more than lls. 25 as local rate 
must be demarcated before ejectment proceedings aro taken against the 
tenant of such land. 

20. Every person, who is a tenant of sh' at the commence- 
ment of this Act and who does not become a 
of *lf ‘enants Jjereditary tenant under the provisions of sec- 

tion 14 or section 15 or section 16 oi who is 
admitted thereafter as a tenant of sir, shall be entitled to retain 
possession of his holding for a period of five years from the date 
of the commencement of this Act or of admission as the case 
may be. 

This is new, and provides for fixity of rent for 5 yoars of .'h’-tenants 
amenable to section 15. The five years will run in the case of the 
tenants existing at the commencement of ihe Act frori •• .’ch commence- 
ment, and of future tenants from the date of admission to the tenancy. 


CHAPTER III 


Classes op Tenants 


CItBseB of teuants. 

namely : 


21. There shall be, for the purposes of 
this Act, the following classes of tenants, 


(a) permanent tenure-holders, 

(5) fixed-rate tenants, 

(c) tenants holding on special terms in Oudh, 

(d) ex-proprietary tenants, 

(e) occupancy tenants, 

(/) hereditary tenants, 

(ff) non-occupancy tenants. 

1. Cassification of tenants. — 'The section reproduces section 10 
of the Agra Act, with the addition of clause (c) as to tenants holding 
on special terms in Oudh, and clause (/) as to hereditary tenants. 
Statutory tenants and heirs of statutory tenants who were found in sec- 
tion 10 disappear. 

There was no corresponding section in tho Oudh Act. 

2. Shall be. — The enumeration of classes of tenants is exhaustive. 
Hence a tenant who does not come under classes (a) to (/) must bo a non- 
cccupancy tenant — s. a tenant of .lir who is not or has not become a 
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hereditary toiianli, or a sub-tenant. A thekadar not being a tenant for 
most purposes is nob a non-oocupancy tenant. 

22. (i) When in Agra any permanent and transferable 

Permanent tenure- interest in land in a district or portion of a 
district which is permanently settled has been 
held, otherwise than under a terminable lease, by any person 
intermediate between the landlord and the occupants, from the 
time of the permanent settlement, at the same rate of rent, such 
person shall have a right to hold such interest at that rate. 

( 2 ) Such person shall be called a permanent tenure-holder. 

1. Permanent tenure-holder. — This repioduces section 11 of the 
Agra Act, with the noeos.siiry addition of the words *• in Agra ”. 

Section 11 of the Agra Act of 1026, reproduced section 7 of the Act 
of 1901. 

In Oudh this class of tenants does not exist. 

Permanent tenure-holding can arise only in permanently settled tracts. 
The position of the holder is intermediary between the mahal proprietors 
and the actual occupant.s or cultivators. 

2. Permanent and transferable. — The interest must be permanent 
and transferable and therefore heritable. These words show that the 
original grant must have been in the nature of a grant to A and his heirs, 
or, perhaps to A and the heirs of his body, A restraint on transfer will 
take away tho character of a permanent tenure-holder. 

3. Otherwise than on a terminable lease. —The theka or lease, 
if any, should not have been for a terra, or terminable at will, by notice, 
or on the happening of a contingency. 

4. Held does not mean personal occupation, bat includes an interest 
held by means of tenanis or sub-leases. 

5. Intermediate. — This means, in the language of section 5, Bengal 
Tenancy Act, “for tho purpose of collecting rents or bringing it under 
cultivation by establishing tenants’’ on the land. 

6. From the time of the permanent settlement, at the same 
rate of rent. — The conditions are essential. As to presumption re tho 
same rate of rent, see section 24- See also note 5 to section 23 at page 
125. The tenure must have been iu existence when the permanent 
settlement was made.^ 

That settlement came into operation from 1197 Fasli, i. e., Septem- 
ber, 1789. 

7. Distinguished from fixed-rate tenants.—A difficulty may 
arise in distinguishing liotween a permanent tenure-holder and a fixed- 
rate tenant, but the question is only of academical interest in this 
province. 


1 Jtadhika v. Ram Mohun, 1 W. B. 357. 
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8. Status.— \ penninont tenure-holder is the proprietoi of his 
interest, although 113 regards the real propriol or he is but a teiiiinf, A 
person who holds land from or under him is not a snb-lonant. but, a tenant- 
in-chief * Ho e in transfer hi.i inicre't in any way he pleases,* wilhont, 
any let or hindrance, in the same manner a> ho can a z unindari share or 
a house of which he may 1)0 the owner Ho is not bound by the restric- 
tions on transfers and grant of leases imposed by flio Tenancy Act.* On his 
death, his interest devolves as if it were land according to his personal law 
not according to the rules laid down in .“soction .'55.* Ho can make any 
improvements, inelmling pl.intuig of trens, without the consent of his 
landholder.® His rent cannot be enhanced or abated, nor can he be ejected 
for any cause ® 


23. (j?) When in Agra any land in a district or portion of 

^ , 11 district which is iiermanentlv settled has been 

Fixed-rate tenants. i u , . . c .i c .i 

held by a tenant from the time of the perma- 
nent settlement at the same rate of rent, such tenant shall have a 
right of occupancy at that rate. 

(2) Such tenant shall be called a fixed -rate tenant. 


1. History — ^'Chis was section 12 of the Act of 192G and section 8 
of the Act of 1001, and section 5 of Act XI 1 of 1881, and, with verbal 
alterations, the same section of the Act of 1873, and section 3 of Act X 
of 1859. 

2. Land — See section 3(10). Tenant. —See section 3(23). 

3. Held from the time of the permanent settlement. — This 
must be proved, or the presumption in .section 24 may bo relied upon. 
A fixed-rate tenancy cannot ari-se by contract. A lease by a zamindar 
to a tenant on the terms that he is to hold the land at an uniform rate 
and to have all the rights of a five<l-rato tenant, does not create a fixed 
rate tenancy,^ .specially if it confers power in the lessor to resume the land 
in case of its attachment or auction sale.® Under the Act of 1881 there 
was nothing illegal in a zamindar entering into a contract conferring 
upon a tenant the status of a fixed-rate tenant and in agreeing for valuable 
consideration that he would not bo ejected (even for non-payment of 
rent). Such contract was binding on the landlord who conld not eject. 
And in such a case, an order for ejectment passed by an Assistant Collector 
because of the existence of a decree for arrears of rent was bad and would 


1 Section 3(22). 

2 Section 32. 

3 Section 33. 

♦ Section 34. 

5 .Section 6.5. 

® Section 155. 

1 Baehehi v Bachin, 3 A. L. J. 513=26 A. W. N. 291=28 AH, 747. 
8 Biloehan Bit v. Shtonandan Singh, III U. D. 591. 
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be revised by High Court*, Conduct may give rise to a tenancy having 
most of the features of such a tenancy. 

Whore ill a suit under section 95 of the Act of 1901, the dispute 
was whodinr ( lie doEon lanf was a fixed-rate or an occupancy tenant and 
the parties coinproiniseJ admitting that the defendant was a fixed-rate 
tenant, tlie comjiromise is binding, and the landholder cannot subsequently 
impugn t ho recognised status.* In a suit for enhancement of rent, the 
zamindar entered into a compromise in which he slated that the nature 
of the tenant’s tenancy would lie that of a fixed-rate tenancy and 
proceeded to describe certain of ils incidents. Ho was held estopped 
from subsequently pleading (hat the tenant was not a fixed-rate one.® 
Or more accurately, he cannot bo allowed to deny that the lessee or tenant 
has all the rights which are enjoyed by a fixed-rate tenant, including the 
right to transfer.^ Adverse pos-jossion against a fixed-rate tenant may 
extinguish his interest bu( cannot c infer on the trespasser the status of 
a fixed-rale tenant as against (ho zamindar.® 

4. Held, i. e , as a tenant, not necessarily occupied or cultivated.® 
The land may never have been cultivated. 

5. Same rate of rent. — As service is not rent under the present 
Acl, a person who holds land in lieu of wages cannot be called a fixed-rate 
tenant.* In places where the rule of Bhaoli rent applies, or where rent is 
paid in kind, a fixed proportion of the produce is deliverable by way of 
rent. The quantity actually delivered will necessarily vary from year 
to year according to the yield, but the proportion being fixed, the rent is 
at “ the same rate of rent.’'® 

C. Any land includes sir. Hence, a holder of such land in a perma- 
nently settled district, on e.stablishing the presumption that his rent had 
not been changed since the permanent settlement, acquired the status of 
a fixed-rate tenant.® 

7. Status—^ fixed-rate tenant is in most respects in the same 
position as a permanent tenure -holder, but he is not regarded as a 
proprietor, A person who holds land from or under him is a sub-tenant. 
His interest is transferable to the fullest extent, and he is not bound by 
the restrictions imposed on transfers and grants of leases by the Tenancy 

1 Sifal Dm Dube v. Sripil Sinqh, 1939 A L J. 962 

* Keshodua v. Dular Jtam, 22 I 0. 124. 

3 Bhagw'in Singh v Dwarka Rai, 29 I. 0. 677=1 U. D 198=1 B. and Or. 
L. J. 9. . 

♦ Raj Bahadur Singh v. Ram Barakh, XX D. D. 305=1939 B. D. 16 ilfimar 
V. Rang Nath, 1938 B D. 602. 

® Hlahesh Narain Singh v Biaheahar, 1931 A L. J. 432 Jang Bahadur Singh y. 
Huh. Tahya, I U. D. 207. 

^ Pearey Mohan v. Bnnai 11 Cell. 757 

1 Sun D'o irka Das v. De ikinaii Uin, 2 -A, W. N. 60 

8 Banuman v. Kauleaar, 1 AH. 301, (F. B.) 

9 Bharoaa v. Kevoal. 2 L. B 25 ; Gaomar v Ragoonath, 1 W. B . 356. 
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Act. His transferee can rebuild a house.* He can grant a lease of any 
duration. When he dies, his interest devolves on his heirs according lo 
his personal law and not according to section 35. 

Uis holding may bo sold in execution of a decree. A renl-decrps 
against the widow of a deceased fixed-rate tenant, may pass the holding, 
but if ilu* decree was not for a dclii, which ^^ould bind the revoraion, the 
auction-purchaser gets a title defe.isildo by the rever.sioners ; until they 
defcit it ho has a good title * 

His rent, may be enhanced only liy a registered agreement or on tlio 
ground that the area of his holding has been increa.sed liy alluvion or 
bv his encroachments, or may be abated only on the ground that the 
aiea of his holding has l>oen diinini-'hoJ by diluvion or l)y the land being 
taken up for a puldic purpose or a work of public utility® or that the 
productive powers of tho land have l)Oon decreased by any caU'O beyond 
his control. Tho rent pay.ibic is the rent recorded by the sotileinent 
officer. The mere fact iliat for some rc:l^on :i part was not realised at 
the time of settlement and was entered as aJuin u.'iil, will not entitle the 
tenant to say that tho rent should bo what was entered as realised.* 
His rent cannot be remit tel m case of an emergency arising under section 
126.5 He cannot evade liability for payment of rent by converting his 
holding to non-agricultural purjtoses.® He cm make any improvement, 
including planting of trees, without the consent of the landholder.^ 

A fixed-rate tenant can be sued for compensation or injunction for an 
act inoou'i'tent with the purpose of for wliich tlio holding was let ; such 

r suit will lie in tlio Civil Court and nor in tho Revenue Court.® 

8. Merger. — Purcha.se of zainindari rights merges fixed-rate tenancy 
ights, and a sub-tenant becomes the tenant-in-chiof.® If on partition, 
,lxed-rate holdings of A, a co-sharer in tho zainindari, are allotted to A's 
ot exclusively, tho holding' become merged.*® But if such holding is 
vrongly though without objoctiou entered as tho .tir of another co-sharer, 
t will be deemed to bo the latter's sir, and the co-sharer tenant as culti- 
ator of sir.** 

Where the memViers of a family own a z.imindari, and one of them 
acquires a fixed-rate holding, tho question of merger depends on circum- 
stances. If tho family is a joint Hindu family, there may be a presump- 
tion that the acquisition of the holding was for the family but there is 

1 Thakurji iluhataj v. Awint Hharthi 20 A b. J. U22=1922 It. U. rilS^V U D. 
(H. C) 153, 165=4 L K. Itev. ;> 

* Jhari V. JJijai Singh. 5 L. K Bev. 11=1923 K C 367=\T U. U (11 C.) 28. 

* Seitions 118, 115. 

♦ Sri .Varain Singh v Maharaja of BeoAres, XIX 11. D. 163 
5 Section 151 (3). 

« Beni Madho Pratad v. Sita Ram, B. B. 9 of 1930=XI U. D. (S. D.) 21=11 L. 
B. Bev 380, 393. 
t Section 65. 

8 Aahurfl Singh V Sri Matt Rnj Mala U D (H C) 175 (dissiiiitini' from 
Kashi Kfihar V. Aeharfi Singh. iHaS A. Vf. H (U U ) 522 and relying on Tulsi Bam 
V Gurdial. 7 A. L. J 1011) 

S lilt a S'lhu V. Ashraf Ali, II II. D 233 ; JoUian v Rum Aulw Paiide 7 Bev. and 
Cr. L. J. 91=IV U. D. 630. 

1® Shea Nandan v. lialgobind, 45 All. 744. 

*1 Laohman Singh v. Hanuman Saran Singh, V U. D. 472=1924 B. 0. 163. 
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no such presumption in the case of any other family, e. g., in a Muham- 
madan family, 1 nor if the acquisition is by inheritance, gift or bequest. 
Qu. Whether in view of the language of section 46, a merger can now 
take plac o in such a case. 

Where owing to mortgagee’s defaults a mortgaged fixed-rate holding 
IS sold for arrears of rent, and purchased by the mortgagee, in equity 
the tenant’s right of redemption is not destroyed although inlaw it has 
been purchased by the mortgagee.* 

24 - {1) In those districts or portions of districts in which a 
Presumption from favision of records has taken place since the first 
entry at revision of day oE January, 1875, every entry made in the 
revision recording a person as a permanent 
tenure-holder, or a fixed-rate tenant, or otherwise, shall, in the 
absence oE a judicial decision to the contrary in proceedings insti- 
tuted before the first day of January, 1902, be as between land- 
lord and tenant, conclusive proof that such person was, at the 
date of such revision, a permanent tenure-holder, or a fixed-rate 
tenant, or not, as the case may be. 

{2) In those districts or portions of districts in which no 
revision of records has taken place since the fir.st day of January, 
1875, if in any suit or proceeding an issue arises whether a per- 
son is a permanent tenure-holder or a fixed-rate tenant and it is 
proved that he has held any land at the same rate of rent for 
twenty years next before the institution of the suit or proceeding, 
it shall be presumed, unless the contrary is proved, that he has 
held such land at the same rate of rent since the permanent 
settlement ; 

Provided that if hereafter a revision of records takes place in 
any such district or portion of a district, the provisions of this 
sub-section shall cease to operate, and those of sub-section (2) shall 
become operative therein. 

1. Same rate of rent.— This reproduces section 13 of the Agra 
Act. 

2. History. — Section ‘J of the Act of 1901 was new, and did not 
exactly correspond with section G of the Rent Act of 1881. The present 
section like its predecessor section 13 of the Act of 1926, is a combination 
of the two. Sub-section (1) is in effect section 9 of the Act of 1901, and 
sub-section (2) is in effect section 6 of the Act of 1881. 

3. The section lays down two tests, cis , (o ) a revision of records 
(in a permanoutly settled tract) at any time, whether before or after the 
passing of this Act, but after the first of January, 1875, iu which an 
entry is made as to the status of a tenant, or (5) where no such revision 
has taken place, holding the kind at the same rate of rent for 20 years. 

1 Muh. Munir Alum v. Niniith, 10 B. and Or. L J. 139=5 L B. Bev. lOl. 

* Jaikaran Singh v. Shea Kumar Singh^ 50 All. 3fi=8 L. B. Bev. 217. 
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In case (a) the entry is conolusive proof that A, recorded as a poriuniK'iit 
tenure-holder or as a fixed-rate tenant, holds that status or that il' .1 is 
recorded as hoing a tenant of snue other class, e. g., an occupancy-tenant, 
ho is not a perniaiient tonuro-holdcr or a fixed-rate tenant, subject, liow- 
e^er, to this that a judicial decision to the contrary in proceodiiiffs 
instituted before the first of January, 1902, destroys tlie eoncliisivo value 
of the entry us proof of status. In case (h) uniformity of rate of rent for 
20 years raises only a rebuttable presumption in favour of iho view that 
the land has been hold at the <amo rite of rent since ilio porininent 
settlement and is therefore either a pormineiit, holder's tenure or a fixed- 
rate holding. The rebutting evidence may bo of any kind. 

4. Conclusive proof. — /. <*, no evidence to the contiarv is admissi- 
ble, except a judicial deei'ion to the contrary in a proctteding started 
before 1st January, 1902. The entry is conclusive ovidonco of the nature 
of the holding and of the fact that as betw'oti him an 1 the /atnindar the 
person recorded as fixed-rate tenant is such ten int J The cntiy is con- 
clusive as to th'j ntituro of the tenancy.* An entry tlnit A was a fixed- 
rate tenant is conclusive and A cannot prove that he was a /)i«a/i-holder.3 

The presump'ion arises from an entr;/ at the re vi zn of record" 
made since the first day of January, 1875, rocoiding a pe !,>n as a perin i- 
nent tenure-holder or a fixed-rate tenant, and the entry is conclusive 
Moreover, an entry recording that a person is not such a holder or tenant 
is also conclusive. 

5. As between landlord and tenant, and not as between one of 
them and third persons. For instanco, in a rovision of leconls made in 
1882, A is oatorod .is tlic fixoJ-r.ite fonuit of a plot of land. The 
zamindar is hound by this ; and so is A, who cannot give evidence tliat, 
he was not a tenant but ilio prop.do/or of the plot ; bur Tub-seutiou tl) 
does not prevent R from proving that he as muinber of the f.iinily with 
A, had in law equal right-, with him in the holding, /. e . that A i' nit 
the exclusive or .-ole fixed-rate tenant^ ; nor does it prevent A from show- 
ing that the holding belonged prior lo llio last, rovi-iion of records lo 
AI and y, members of a joint Hindu f.imily, tint iV predeceased M who 
thus became the solo tenant thereof under the Hindu law, and that on the 
death of M the holding came to /?'.>• mo'hor, the daughter of .1/, and that 
A, the widow of y, hail no ritle to the holding, and therefore it hnlonged 

1 Bam Saran v. Dhuman Singh, II U D 447=3 Kev. L. J. 197—3 Kev. and 
Cr. L. J. 112, (evidence that prior to the last revision of records the land had been 
recorded as grove of the tenant, and that after the settleuout the hhatiauni entry was that 
it was the occnpancy holding of the ten iiit is not admissible to disprove the settlement 
khasra entry.) 

2 Jaiiiath Pathak v. Kalka Upadhyn, 34 All 235=*9 A L. J. 238=13 I. C 
643 

3 R(na Saran v. Bam Dhuniaiii, 19 A L J 0,',3=7 Itev. and Cr L. ,J. 277=2 
L. B. Rev. 164=IV U. D. 731. 

♦ Banivari Lai v. Ambika Prasad, II U. D. 667 ; Gajadhar v. Ookul, B. B 2 if 
1902=11 U. O. 572, (even thongh B is entered as sab-tenant of the holding under A). 
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to S * So i£ 5 claims to pre-empt land entered as the fixed-rate holding 
o£ A who has sold it, he can prove that events which happened subse* 
quent to the entry made A the owner o£ the land and that his tenancy 
interest therein has merged in his ownership.* 

6. Hate of rent — Sub-section (1) says nothing about any pre- 
sumption as to the correctness o£ the rent or rate o£ rent recorded. 
Under the Rent Act X o£ 1859, any such presumption was negatived.® 
Under this Act it has been held by the High Court that apart from its 
being good evidence, an entry as to the rent or rate of rent is not 
conclusive evidence o£ the fact and it may be shown to be incorrect by 
proof of the fact that for a large number of years a lower rate of rent 
has been paid.^ The Board of Revenue has also held that such an 
entry raises a pre^uinprion of its correctness, but may be rebutted by 
proof to the contrary.® The fact that part of the rent recorded is 
stated to be as adaniunul does not disprove the correctness of the entry 
as to the rent.® 

7. A person. — This read with section 3(1) includes the predeces- 
sors and successors in right, title or interest of such person. Hence, 
if it is recorded that A is or is not a permanent tenure-holder or a 
fixed-rate tenant, the presumption is that persons through whom he 
claims and persons who claim thiough or under him, were or were not, 
or are or are not, such holders or tenants If A is dead or his interest 
has been sold or assigned, the presumption that would have applied to 
him also applies to his heirs or assignees. 

If a fixed-rate tenant dies leaving rent in arrears, and his heir takes 
up the tenancy, he is of course liable to pay the arrears. But if he 
does not take up the tenancy, for instance — if the tenancy has been sold 
by auction— he is liable for such arrears to the extent of the assets of 
the deceased in his hands.'’ ^ 

8. Or otherwise. — The presunip.I^,:i made by this section applies . 
only to entries regarding permanent tenure-holders and fixed-rate 
tenants, and to no others. For instance, an entry in a settlement record 
that certain land is muaji khidmati or occupancy or exproprietary land 


1 Jai Nath Pathali v. Kalka Upadhia, 34 All. 235=9 A L, J. 238=*13 I. 0. 643, 
overruling Mulai v. Eajwanti, 3 A. L. J 842=26 A. W. N. 68. 

2 Shea Nandan v. Balgovind, 45 All, 744=21 A. L. J. 697=4 L. B. Rev. 233= 
1923 B. 0. 472=9 B. and Cr. L. J. 279. 

• Anand Moyee v. Shurno Moyee, 6 W. B. (Act X) 85. 

^ Bbtiolvcs StatB v. Jung Bahadur^ 1931 A, L. J. 561=^1932 A. I. B. All. 36^X11 

U. D. (H. 0.) 151=12 L. B. Bev. 174. 

S Shrl Narain Singh v. Shea Padarath Singh, B. B. 7 of 1921=3 L. B. 348=8 
B. and Cr. L. J. 25. 

® Shri Naram Singh v. Shea Padarath Singh, B. B. 7 of 1921 ; Sri Narain Singh 

V. Maharaja of Benaret, 1938 A. L. J. (B. R.) 28. ' 

^ Maharajah of Btnarot v. Daljit, 19 All. 362=17 A. "W. N. 88. 

T. A.— 17 
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has not the conclnsively probative value which this section gives * 
Snch an entry is, however, good evidence and can be disproved only by 
strong oral or documentary evidence.* 

What the expression “ or otherwise ” means is that where a tenant 
is prescribed as being of a class other thin a fixed-rate tenant or a perma- 
nent tenure-holder, it will bo conclusive that he is not a tenant of the 
latter class, as the concluding words of sub-section (i) testify ; but there 
is no conclusive presampiion that the description of the class is correct. 
For instance where a tenant is described as an occupancy tenant, the 
presumption is conclusive that he is not one of those coming under 
section 22 or 2.3 but it is nor conclusive as to the exact status of the 
tenant, i. e , that ho is, or is not an occupancy tenant The fact that he 
is not an occupancy tenant may therefore be proved aliunde.^ 

Suppose a plot which ought undoubtedly to h.ivo been entered as 
fixed-rate at the last revi>ion of records is in L2'.ll F. entered otherwise, 
e. g., as non-occupancy or occupancy; and it is proved that in the follow- 
ing year, the settleinont officer helil some of the plots to be parts 
of a fixed-r.ite area. (Ian the court in a suit for ejectment from one of 
the parts years after go against the revision of record entry, correct it and 
hold that the plot is fixed -rate ? In StikUei v. Mahadro Prasad* the 
answer was in the affirmative, as the entry gave an erroneous description 
of the plot. 

9. Judicial decision. — Where a holding has been mortgaged as 
fixed-rate holding and in execution of a decree on the mortgage the 
sale-officer proclaims it to be fixed-rate holding, there is no judicial 
decision declaring it to he fixed-rate holding.^ 

10. Where no entry — sub-section i 2 ), —Though an entry that a 
|person is or is not a perinaiienr tenure-holder or a fixed-rate tenant raises 

t conclusive presumption in f.ivour of thn entry, absence of an entry 
ill not preclude a party fiom proving Iiis .siiitus l>y other evidence. 
Section 6 of the Kent Act which enacted that on proof of the fact that 
the present holder and his pre.|eces>ors in interest have held the land 
at the .same rate of rent for 20 year^, it shall bo presumed, until the 
contrary is proved, that it has been held at such rate from the time of 
the permanent settlement, has now been enacted in sub-section (2). 
Under that Act, proof of the 'umene-.s of the rale-rent for 20 years was 
sufficient to raise a presumption in favour of a fixed-rate tenancy or 
permanent tenure. Whore tlie settlement recoid describes the status of 
a tenant, the question of his lieing a tenant under section 22 or 23 will 
bo decided by it ; but where the record is silent, how is the tenan* to 

1 Raja Rumji v. Abdulla, B B. 4 of 19)4 ; Sadhari v. Deohinandan, 111 D. D. 
489=.5 Itev. and Cr. L. J. 231. Pee also Jaimam Musai Ram, 1 L. B. 62. 

* Yad Ram v. Chpjju, 1 L. It. 1,03. 

* Sumera V Madan Lai, 1923 R. G. 300=10 Rev. otid Cr. L. J. 21*=4 L. B. 
Bev. 389. 

* XX U. D. 202=1939 B. D. 206. 

* SAtam Sunder v. BindeiAwari Praead, 8 Bev. and Cr. L. J. 2S9. 
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prove that he is one o£ the favoured class ? The only mode indicated 
was that he had held the land at the same rate of rent since the last 
se tlement. Unless some such pi-esumption as was mentioned in section 
6, Kent Act, be made, it would l>e impossible to establish the status of 
snch tenets, Proof of possession from the permanent settlement is not 
per se sunicient to show ^hat a uniform rate of rent has been paid.* 

The uniform rate of rent must have been pai 1 as tenant during the 
whole period of twenty years. ^ 

Proviso to sub-section (2'. — Provides for a revision of records 
after the commencement of the Act as in the proviso to section 13 (2) of 
the Act of 1926. Such revision makes sub-section (2) inoperative and 
makes sub-seciion (ij alone applicable. 

25. Every tenant in Oudh holding under a special agreement 
Tenants hoWitig on Or a judicial decision m ide or passed before the 
spectal lerma m Oudh. passing of the Oudh Rent Act, XXII of 1886, 
shall be called a ten mt holding on special terms, and subject to 
the terms of such agreement or decree, and save as otherwise ex- 
pressly provided iti this Act, shall have all the rights and be sub- 
ject to all the liabilities conferred and imposed upon occupancy 
tenants in Oudh by this Act. 

1. Tenant holding on special terms in Oudh —The section cor* 
responds to section 71 of the Oudh Acr, which was that the expression 
*• special agreement *’ or *' a decree of court ” where it was used iu the 
Act to signify the (enure on which land was held by a tenant, was to be 
construed as referring to an agreement or decree made or passed before 
the passing of the Act of 1886, 

The definition in (he section makes the matters clearer. 

The words ‘ and sultjeof. to the terms ” etc , to the end show that 
primarily the rights and liabilities of tenants under special agreements 
or judicial decisions arc those of occupancy tenants except in so far as a 
particular agreement or decree may provide otherwise. 

The use of the word “ decree in the later part of the section shows 
that judicial decision in tlio earlier part means a decree. 

In Pirhhu Daijal v. Tliakur Jai Inder Bahaiar SinpA, * a tenant noted 
in the wajib-ul-arz of 1863 as holding previously at a ueri;ain rate of rent 
and since then liable to pay as rent the amount of the raveaua plus 
twenty per cent., was hold to be not an occupancy tenant, but a 
tenant holding under a special agreement. 

2. A special agreement initte, or decree passed, after the coming 
into operation of the Act of 1886 is not the special agreement or decree 


1 Mahomood v Rareedhun, 5 W. B. (Act X) 12. 

2 Mithurjte v. Fitepatriek, 11 W. R. 206. 

« XUl D. D. 4. 
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used here in connection with describing tho tenure of a tenant.^ Hence, 
a perpetnal lease executed in L905 made the lessee a statutory (and now 
a hereditary) tenant onlv ; so a decree pa.ssod after tho Act of 1886.* 

3. Competency of Court. - In 1868 tho only Courts competent to 
decide such cases were tlie Setileinont Courts, and therefore a decree of 
a Settlement Court of that time i-. a decree of Court.® Settlement Courts 
were invested with tho powers of Civil Courts. The Rent Act of 1868 
defined a Court as any -Iudici.il Officer presiding in a Court of Revenue 
for tho disposal of matters under that Act. 

4. Under a Settlement Court decree, a dahaik right and tho lease 
of a village were granted to -A A wtas to deduct, this dahaik from the 
rent and pay the dilference to the taliKjdar. The latter, if and when 
ho gave the lease to other persons, was to pay the dahnik to A. 
The taluqdar was not allowe 1 the unrestricted right of detnanding any 
jima he liked from the dalui'kdar, hut the rights between the parties 
were settled hy a Civil Court decree, under which A was to hold at a 
fair rent determined by a referee, and on failure to accept this rent, the 
taluqdar was competent to grant the lease to another. A and his heirs 
have held and Jo hold under a decree of Court ■* 

5. Tenancy under a decree, etc — The ten.incy must have arisen 
under the decree, (or agreement). 

Where a settlement decree entitled A to a da.-aundh and also to bold 
the village as lessees, the lease to be deterinini‘d if the village came under 
direct management or if the lo'sees refused to accept a lease on the terms 
offered hy the taluqdar, and A refused to accept the terms as offered, he 
may be ejected by notice, as A ceased to hold under tho decree when he 
refused to accept the terms offered ® This is doubtful, 

A mortgage by a person holding a heritable but non-transferable lease 
under a decree is voidable at the option of the landlord. If the latter 
accepts rent from the transferee, does he validate tho transfer, so as to 
entitle tho mortgagee to continue in posso'-ion after surrender of the 
holding by the mortgagor V No® — Ye.s.® 

A Settlement Court decree conferring on A under-proprietary rights 
in the trees standing on a plot of land, ami not in the plot of laud itself, 
does not make A a tenant of the plot under the decree.® 

6. Subsisting^ lease. — The lease must be subsisting. If it has 
come to an end under its own term, the holding is not under the lease. 

1 Raghuhar Dayal v. Rim Charan, V (J. D. 254^3 L. B. Rev. 522 ; Sabbu v. 
Sita Ram, Ondh Sel. Ca. No. 282. 

* Lai iluneshar Baksh Singh v. Gaya Bakih, I U. D. 363 

3 B R 3 of 1892. 

♦ Bhagirulh v. Bhagwati Prasad Singh, II U D 550. 

* Court of Wards v Parmatma Dm, I U. D 290. 

• Rajpal V. Rudra Pratab Naram Stngh, II U. D. 613. 

f Jagraj Kuar v. Ganga Din, 18 I. 0. 383. 

3 Muhammad Alt Baza Khan v. Menda, 6 0. C. 341. ‘ ~ 
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A farming lessee the term of whose lease has expired could he pro- 
ceeded wuh under section 52(2)of the Oudh Act.* There, the settlement 
court passed a compromise decree c-inferring a faiming lease for 30 years, 
on payment of the revenue [ilin a 25 per cent, to the taluqdar. on the 
claimant for suh-settlemeiit as an under-proprietor. It was contended 
that the lease was a perpetual one, the 30 years being mentioned only 
for purposes of the revision of its terms. Their Lordships overiuled this 
contention. Unless a lease for a term is meant to be perpetual, it 
expires at the end of the term, and hence the heirs of the original lessees 
who hold on do so as tenants from year to year, even though the laud- 
lord accepted rent from them as due under the txpired lease.* 

A lease not containing woids to the effect indicated by naslan bad 
naslan does not survive the le-sce.® 

7. A tenant holding under an agreement fiom a life tenant, such as 
a Hindu widow, is a tenant under an ordinary cultivatory lease and not 
under a special agiecinent ‘‘ 

A deciee in favour of A that he held under a special agreement and 
was not liable to ejectment by notice, did not imply that A’s heirs also 
held under similar agreement and torm.^, for the agreement might have 
been personal to A.^ 

Raising of rent by consent does not abrogate a special agreement.® 

8. Thekadars were not tenants holding under special agreements.’ 

The status of a tenant holding on a special agreement or compromise 

embodied in a decree of court cannot be affected l)y a wrong description 
of his status in the revenue papers a.s under-proprietor ® 

9- Terms of decree, etc. — The result of a litigation to obtain a 
sub-settlement of a village in a taluqa was that a decree was passed in 
favour of A for a peipefual lease, the rent to be the settlement oflBcer’s 
estimate of assets less 15 per cent., fiee fiom all charges for chaukidari 
and palwari To ascertain whether only lenant rights or under pro- 
prietary rights were meant to be cieated, the decree must be construed 
with reference to its teims, the judgment on which it was based, and 
the intention of the court which made it. On a consideration of all these, 
the court ruled that only lessee rights wore meant to be recognised ® 

A was therefore holding under a decree of court within the meaning 
of section 52, and the revenue court could therefore entertain a suit for 

1 Hlaheahar Parahad v. Muhammad Ewaz Khan, 12 0 C. 293=31 All. 394 (P. 0.) 

* Rameshar v. Abbaa Ali Khan, III U. D. 50=40 I. 0. 116. 

® Durga v. Gaya Praaad, 111 U. D. 362 ; Sanleatha Praaad v. Rameahar Bakah, 
III U. D. 567. 

4 Hanuman Dutt v. Sri Ram, B. B. 5 of 1909. 

® Muhammad Nawab Khan v Jug Deo, I U. D. 213. 

® Suraj Bikram v Ram Datta, IV 0. D. 124. 

’ Bhiigwan Bakah Singh v. Gajraj Koer, 1926 B. C. 550 

8 Sarfraa Khan v Rameahar Gir, XI U. D. 84. 

9 Sel. Oa. No. 282. 
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the ejectment of A nnder section 108(4) and to eject him under section 
52^ of the Ondh Act. 

The intention of the parties to an agroomont made soon after the 

mutiny when all proprietary rights were in iiheyaneo, and when there was 
no formal law of landlord and ton.inf, must Ire gathered, not only from 
the terms of the document written, hut iiHo from acts of the parties 
showing what they understood try it. If the terms of the documents are 
entirely inconsistent with the idea of a temporary grant, and the conduct 
of the parties shows that they treated the grant as a permanent one, it 
will Ire given effect to us a ■•pecial agreement of pcrm.inent lease* 

Where a tenant of land tiansforred fiom Agra to Oudh is described 
at ahont the time of the transfer a< an oceiipaney tenant holding in a 
favoured scale of crop tents, he i> a tenant under a special agreement,* 

Acceptance of rents under an expired term lease does not make the 
lease hereditary, and after the death of the lo^seo suh^equent to 
the expiration of the lease, his heir holds as an oidinary tenant.^ 

The person sought to he ejected hy suit mn-t be in possession. If he 
has tran.'terred a heritalile and non-tran'ferahle h>ase, a suit for ejectment 
must be dismissed, as the fpnn<feree can be proceeded with by notice and 
the transferor is not in pos;ession.s 

In the loajih-itl-ars and the under-proprietary regi.ster prepared at the 
time of the Old Settlement, A was entered as the sole owner of some land 
holding it for his maintenance in perpetuity and in hereditary right 
on a low annual rent, without any power of alienation, hut there was no 
reservation of the right of re-entry on breach of any of tho conditions of the 
grant. Jt was held that, the landlord could not sue to eject on a transfer 
made hy succe.'sors ® 

An award purported to grant a village rent-free and in perpetuity 
but, it was found that the riglit conferred was only ptrsonal and not 
hereditary. The granree'.s inier»st was »old in exrtcution of a mortgage 
decree against him. After his death, tho auction purchaser can lie 
ejected ’ 

Where a claim for undor-propriotary righ ‘3 w'as compromised in 1868 
and withdrawn on the landlord letting the claimant hold tho land at a 
moderate rent “ ha ewaz klibiin.it taraddud,’" it was held that these 
words did not mean any .specific service, breach of which will entitle the 
landlord to eject. The real agreement was payment of a moderate rent 
and withdrawal of the claim.® 

t Sctbbu V Situ Si-I, Ca. No 282, diBaeotiD^ froin Bent Act Boling No. 58. 

S Baldeo Singh v. Bishambhar A’utA, B. B 3 of 1903. 

5 Jangi Singh v. Muharnmnd }fur Khan, III U. D. 448. 

♦ Ramenhwar v. Abh'in Ah Khan II U. D. 526. 

* lepiily Coinmtiiiioner v. Ramrinand, III U. D. 470 

6 Court of W mh v iluhaninul Amir, 5 0 L. J. 149-=*46 I. C. 73. 

^ Sambhu Nath v. Rudra Partab Narain Singh, 12 I. 0 324 CO-)* 

« Muhammad Raga v. Ram Pratad Singh, 111 U. D. 529. 
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A wajib-ul-arz of 1863 defined the status of a tenant. It also noted 
that the tenant originally paid lls 9 rent for an area of 12 acres, and 
that the total amount payaiile in the future was to be limited to a pay- 
ment equal to tho revenue plus 20 per cent. It wa>i held ihal this created 
a tenant under a special agreement made before 1886 * 

If a decree based on a compromi'^e really conferred tenancy rights, 
the tenant was a tenant holding unler a ‘.pecial agreement or decree of 
court, and the fact that tho papers recorded him as an under proprietor 
did not affect the matter.* 

See Fateh Ba'adur Sinph v. JFapendra Bahadur Singh.^ 

The special agreement need not be in wri’ing.^ 

In a settlement decree in 187 1 the claim of A to be under-proprietor 
was dismissed, and a decree for damundh and for the tlieka of the village 
was passed. As regards the thek-i, the fhekalar was given the power to 
fix a new jama or to assess oi amend the jima in accordance with the 
practice prevalent in shahi times. It was also provided that in any year 
in which tho talukdar himself would bo inoharge of the propert}' or in 
which A referred the theka. A would be entitled to receive the dasaandh 
from the assets of the village. It. was held that the expression ‘ accord- 
ing to the practice in shahi times ' meant that the assessment should be 
in accordance with the rates prev.ilent in the taluha, and that it could 
not be enhanced to an exorbitant decree at tho will of the talugdar, and 
that A would bo liable to eiectment if he refused to pay rent at the rates 
prevalent in the taluqa,^ 

Where in a civil suit for ejectment, on tho ground that certain land 
had ceased to bo grovoland, and that under the terms of a settlement 
court decree the grove-holder was li.ible to ejectment, the tenant pleaded 
that ho was a tenant undfr the 11 mt. Act and entitled to the occupa- 
tion of the land, and the Divil Court upheld tho tenant's contention, in a 
subsequent suit for ejectment on the ground that the tenant was liable 
to ejectment under tho terins of the Uivil Court dcciee, the tenant can- 
not plead that the land was abadi .ind not land to which the ejectment 
sections applied.* 

26 . {!) When the landlord of the whole of a raahal or of a 

Ex proprietary specific area in a inahal transfers the whole of 

tenants. hi.s proprietary right in such mahal or area by 

voluntary alienation otherwise than utider the provisions of sub- 
section {2) of section 9, or when the whole of such landlord’s 
right in such mahal or area is transferred by foreclosure or sale in 


t Pirbhu Dayal v. Jai Inder Bahadur Singh, XIII D D. 4. 

* Sarfaraz Kuer v. Ram^shir Gir, XI U. D 84=11 L B Rev 127. 

* 7 0. L. J. 60=4 K D 470=111 U. D. 6l9 (Assignee from a perpetual lessee, 
transfer being invalid, is only a tenant.) 

* Muhammad Asgar Ali v. Nawah AU, XVI U. D 446. 

6 Lakhpat v. Jagdamha Devi, XII U. D. 201=12 L. R. Rev. 299. 

6 Muhammad Bithad Shahid Bueain v. Muhammad Hutain, XIV U. D. 119. 
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execution of a decree or order o£ a civil or revenue court, the land- 
lord shall become an ex-propriet.iry tenant oE hi-i sir and of such 
portion of his khudkasht as he li is cultivated continuously for 
three years at the date of transfer. 

(2) When the landlord of a share in a mnhal or in a specific 
area in a inahal so transfers the whole of such sliare or when such 
share is so transferred the lui llord sliall becoine an ex proprietary 
tenant of his sir and of such portion of liis ichwlkasht as he has 
cultivated continuously for three years at the d.ite of the transfer 
and which, in the case of joint sir or joint khwlkashi, is demarcated 
by the ofificer empowered to fix the nnit of the h ilding under the 
provisions of section >6 of the United Pr<jvinces Land Revenue 
Act, 1901. 

(5) When the landlord of the whole or of a share of a mahal 
or of a specific area in a m<ihal so transfers a part of such whole 
or of such share, or of such area, or when a part of such whole or 
of such share or of .<-0011 area i'S so tr:iu«ti‘rred, the lamllord shall 
become an ex-proprietarv tenant of so mu h of liis sir and of such 
portion of his khu/lka-fht as he has cultivated continuously for 
three years at the date of transfer a- appertiiins or corr sponds 
to such part and is demarcated by the officer empowered to fix 
the rent of the holding under the J)rovi^iou of section 30 of the 
United Provinces Land Revenue Act, K'Ul. 

(4) If in the course of proceedings under this section the 
officer empowered to fix the rent of tlie holding finds that any 
of the landlord's sir is land to which the provisions of the third 
proviso to clause (a) of section 6 apply, or that the landlord is a 
szV-holder to whom tlie provisions of suh-section (2) of section 16 
appy, he shall stay proceclings undi:r this section and shall pro- 
ceed under the provi>ions of section lo or section 16, as the case 
may be, and the provisions of tiiL section regarding sir shall 
not apply to any area in which fie orders that tlie tenants are 
hereditary tenants. 

(5) Every person who becomes an ex-proprietary tenant 
under the provision of tliL section, or who, at the commencement 
of this Act, is an ex-proprietary tenant in accordance with the 
provisions of any previous Act, or who is or becomes an ex-proprie- 
tary tenant under any other enactment for the time being in 
force shall be entitled to all the rights c inferred, and be subject to 
all the liabilities imp jsed on ex-proprietarv teinnts hv this Act 
and, unless the rent payable by him was fixed under the provisions 
of a previous Act, it shall be fixeil in aceord.mee with tlie provi- 
sions ol this Act by tlie officer empowered to do so under the 
provisions of section 36 of the United Provinces Land Revenue 
Act, 1901. 
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(6) A mortgage shall be deemed to be a transfer within the 
meaning of this section when it has the effect of transferring 
proprietary possession of the mortgaged property from the mort- 
gagor, but not otherwise. 

(7) No right shall accrue under this section in any land trans- 
ferred for any public or private purpose, inconsistent with the ex- 
istence of a right of cultivation herein, 

( 8 ) For the purposes of this section the word “landlord” 
shall include an under-proprietor and a permanent tenure-holder 
and the words “proprietary right” shall include the right of an 
under-proprietor and of a permanent tenure-holder. 

(9) Notwithstanding anj’thing in this section, ex-proprietary 
rights shall not accrue in grove-land. 

1. History. — This corro-iponds to section 14 of the Agra Act, 1926, 
and section 7A of the Ondh Act, 1886. Section 14 corresponded to section 
7 of the Acts of 1873 and 1881 and to section 10 of the Act of 1901. 
The Act of 1859 did not recognise any such tenancy which was created 
for the first time in Agra by Act XVIII of 1873. 

Hence a transfer before Act XVIII of 1873 did not create expropriotary 
rights.^ The Act gave the right to any person “ who may hereafter, (i, 
after the 22nd of December, 1873) lose or part with” his proprietary 
rights in any mahal, in respect of land held by him as stV at the date of 
such loss or parting. The Courts were concerned mostly with the inter- 
pretation of the words ‘ lose or part with.’ 

2. Landlord or under-proprietor or permanent tenure-holder.— 

“ Landlord ” here includes an under-proprietor and a permanent tenure- 
holder (sub-section 8 ). The person who transfers must be one of these 
three. A mortgagee or person in possession for maintenance cannot acquire 
exproprietary rights. The same applies, a fortiori, to lessees in perpetuity 
of proprietary rights. 

Where A usufructuarily mortgaged his zamindari to B in 1894, but 
did not give over possession of tho sir, and in 1913, in a suit for arrears 
of rent between B and A, rent was decreed, as the result of a compro- 
mise, at a certain rate, and, C having purchased A's proprietary interest 
at an auction sale, obtained a decree for redemption of the mortgage of 
1894 and actual redemption, on the terms of paying not only hia 
mortgage debt but also the arrears of rent dne from the tenants to the 
mortgagee, it was held, in a suit for arrears of rent for a period prior to 
the redemption, brought by C against A, that (i) C having paid those 
arrears to B was entitled to sue A for them, (ii) that no prior fixation 
of rent under section 36, Land Revenue Act, was necessary as the com- 
promise decree of 1913 had already fixed it, and (tii) by the auction 
purchase C acquired only tho equity of redumption of A, and as the 
proprietary interest was vested in the usufructuary mortgagee, B, A did 

t Dharam Das v. Rum Das, III U. D. 207 ; Btran Singh v. Neb Bam, 6 A. W. 
N. 278. 

T. A.— 18 
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not acquire exproprietary rights in the sir.^ The last position is clearly 
not sustainable. 

A trespasser who has acquired a title to the zamindari by adverse 
possession is a proprietor.* 

Where a father executes a deed of gift, in the form of a trust, in 
favour of his son, the latter becomes the proprietor and hence if his pro- 
prietary rights are sold he becomes an exproprietary tenant.* 

3. Proprietary rights. — t. e., dominium or full ownership, per 
Mahmood, J., in Jnder Sen v. Xauhat* The interest of under-proprietors 
or permanent tenure-holders is deemed to be proprietary. 

4. Transfers. — The previous as well as tho present Acts make ex- 
proprietary rights arise on a * transfer ’ of proprietary rights either by sale 
in execution of a decree or order of a Civil or Revenue Court, or by volun- 
tary alienation and include a possessory mortgage amongst transfers. 

5. Sub-sections (1) to (3) provide specifically for three sets of cases, 
viz., (i) tran.«fer by the sole owner of a mahal or of a specific area of the 
whole of his interest therein, (ii) transler by a co->harer in a mahal or 
in a specific area of the whole of his iniere-ft therein, and (Hi) transfer by 
a sole owner or co-sharer of a mahal or of a .specific area of a part of his 
interest. They state the existing law more clearly, and replace sub- 
sections (1) to (3) of the Act of 1920. Sub-.section (4) is now. Sub-sec- 
tion (5) with variations is sub section (4) and the other sub-sect ions are in 
effect sub-sections (5) to {8) of section 14 and part of section 15 of the 
Act of 1926. 

6. Sub-section (l). Is concerned with item (t) above. The e.'cpres- 
sion ‘‘ otherwise than under the piovisions of sub-section (2) of section 9 ” 
means otherwise than by gift to a person to whom the proprietary right in 
the sir is transferred, or by e.xchange. The portion in italics is new as an 
addition to section 14 of the repealed Act and emphasizes that exproprie- 
tary rights in a donor will not arise when the malial or specific area is 
transferred along with ihe proprietary right in tho sir to the donee but the 
land will pass as sir to the latter. Tho donee need not be a co-sharer, but 
may be an outsider. Under the Acts of 191*1* and 1926, exproprietary 
rights were held not to arise on transfers by gift.s, and this was also the view 
in Oudh,® but under the Acts of 1873 and 1881 they did.^ A bequest 

I Panna Lai v. Roihan Lai, 1927 A. I. R All. 109=VII U. D. (H. C.) 176=-1926 
R. 0. 350=7 L. R. Rev. 286=12 R. aud Gr L. J. 21!i=98 I 0 146=10 R. D. 331. 

* Bhagwati Satan Singh v. Rabt Singh. 31 I. G. 898=1 U. D. 63. 

* Hunter V. Sharf-uz-zaman, X U. D. 154. 

* 7 All. 553. 

6 Jlahi Bux V Nand Kishore, I U D 53=31 I. G 906 | Waris AU v. Mathura, 
III U. D. 114=4 R. and Gr. L J. W.'I. 

8 Ghulam Mustafa v. Basibunntaa, XVIII U. D. 272=1937 R. D. 439. 

7 Duhh Bhanjan v. Jagar Nath Rat, IV D D. 581=2 L. R. Rev. 152=7 R. and 

L. J. 2«6. 
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by will was a gift and had the same ofEoet.* Where the donor suing to 
cancel a deed of gift executed by him withdrew the suit on receipt of a 
snm of money which represented the value of the sir-land donated the 
transaction remained a gift and did not become a sale.* 

Excheat to the Crown is not a transfer giving rise to exproprietary 
rights.® 

Exchange of zamindari rights between co-sharers therein did not and 
will not give ri.se to exproprietary right .♦ There is no exchange or 
transfer on a perfect pari,it.ioii. Sections 126, 127 of (he Land Revenue 
Act, however, confer e.xproprietaty rights on sir and khudhisht fof certain 
standing) of a co-sh irer which has been allotted (o another co-sharer, 
provided the former continues to cultivate it after the allotment. This 
condition as to cultivation is essential.® 

If the land was being cultivaled by the erstwhile sir-tenant, he 
became a statutory tenant from the date of the partition, unless he 
acquiesced in his position as sub-ten int,® in which event he became the 
tenant-in-ehirtf on ejectinenr. of the previous owner.’ If the owner did 
not himself cultivate it before partition, ejectment of the str-teaantj after 
allotment did not affect the position.® 

If the land is in the po.ssossioa of a mortgagee, no exproprietary rights® 
can arise.*® 

A partition by moans of a Civil Court decree did not fall under sections 
126, 127, Land llovenuo Act, and was not a voluntary alienation, which 
gave rise to exproprietary rights over sir in favour of the erstwhile 
co-sharers. ** 


t Imamunitia v. Pershad, I U D 370=2 R. and Cr. L. J. 45=1 B. and Cr. L. J. 
95 ; Balc’idi Khan v. Zakir Husain, I U, D. 373=32 I. C. 737. 

® Ghulam Musiafa y. Hnsibunnisso, XVIII U. D. 272=1937 B. D. 439. 

5 Bhagwati Prasad v Atkinson, I U. D 365=1 R. and Cr. L. J. 135. 

* Kura Singh v. Chnllu, 8 A. L. J. 329=10 1. C. 845. 

6 Inta Kkatun v. Ghani Khan, XV U. D. 102=15 L. R. Rev. 173 ; Bishun Nath 
V. Ohulam Murtaaa, II U. D 109=3 R. and Gr. L. J. 107 ; Nageshar Rai v. Shea 
Dahin Bat, B. R 3 of 19l2. 

9 See Jahani v. Bam Dial, II U. D. 263=3 R. and Or. L. J. 152 ; Brig Bifai 
Narain Lai v. Mahadeo Prasad, H U. D. 400 ; Liagat Husain v. Ghasiii, II U. D. 
647 ; Bahadur Singh v. Bhawani Singh, IV U. D. 250. 

’ Jahani v. Ram Dial. HOD 263. 

8 Sundar Lai v. Jura Khan, IV U, D. 641. 

« Ram Sukh v. Kashi Prasad, III U. D. 231 ; Bahadur Singh v. Bhawani Singh, 
IV U D 250 

19 Bindhachal Sahi v Suraj Das, XIV U. D. 50 ; Misri Lai v. Jageshar, IV U. D. 
277 ; Debi Charan v. Baghubar, VI U. D. (H. 0 ) 279=11 B. and Cr. L. J. 1. 

11 Sfteo Riltan v. Sarju, B. R. 10 of 1934=XV U. D. (B. B.) 30=16 L, B. Bev. 
7 16. 
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The Eact that a Civil Coart, aElor (ho decision of a competent Revenue 
Court that the area was sull .s-iV, has declared it to ho ordinary i/taZsa 
land will not mend matters, so far as Revenue flourts are concerned * 

Section 126 oE the Land Revenue Act has no application to sir hold 
jointly and not separately by a co-sharer. Hence if on a partition, the 
joint sir is assigned wholly to one eo-slurer* or is divided up amongst the 
co-sharers® the person or per.sons to whom it is assigned hold it as his 
or their sir and not as suhjjct to oxproprietary right s in a former co-sharer 
who may be cultivating it. 

But if the co-sharer to whom it has been allotted does not object to 
the entry oE the former co-sharer's name as expropriotary tenant, he 
cannot subsequently object If the original sir-holder ejects the shilcmi^ 
and, in a oorrecrion of jamahandi case between him and the person to 
whose mahal the sir has been allotted on partition, assorted his rights as 
exproprietary tenant and was successful after a proper and regular trial, 
his rights as such tenant cannot be subsequently challenged.^ 

If exproprietary rights arising on a perfect partition are not claimed 
or recorded as such, they cannot be sulisequently claimed,® except in a 
case of mistake in the entry,® or when the partition was as regards the 
vendor and vendee in respect of shamilat land only,^ or where the 
claimant was only a nominal party to the partition, his patti not 
being under partition, and had no occasion to examine or check the 
records.® 

It has also been held that when a co-sharer is entered as exproprietary 
tenant of a land which was not or had ceased to bo sir, another co-sharer 
cannot subsequently challenge the entry,® but if the entry was against the 
order of the Court, it will not avail the te nan t .‘® 

1 Muhammad Kazim v. Abu Jafar, iV U. D 476=2 L. B. Rev. 81. 

^Nand Kishore Pal v. Balli Pal, II U. D. 184, 23^ ; Khalah Singh v Raghu- 
nath Singh, 11 U. D. 340; Jai ilangal v. Dwarka, II U. D. 438 ; Sukhnaiidan Singh 
v. Baria, III U. D 493. 

* Jagdeo Singh v. Eardeo Singh, II D. D. 40=2 Rev. end Cr. L. J. 25 ; Swamt 
Sukla V. Eardwar, II U. I). 363=3 Rev. and Cr L. J. 363. 

♦ Drig Bijai Earain Singh v iluhadeo Prasad, II U. D. 400. 

S Pauhari v. Bnjbhukan, III U. D. 173. 

® Ram Aara v Bishun, I U. D, 176=29 I. C. 559, disseoted from in Sahdeo v. 
Swamt Nath, 2 Bev. and Cr. L J. 6=11 U. D. 49 where khudkasht of 12 years of a 
former co-sbarer allotted to aootlier inabal and recorded ae khudkasht of that co-ebarer 
was held not to deprive him of bis claim of exproprietary right, Madan Singh y Phool 
Singh, 4 L. R. Rev. 264=1923 B. C. 22=V U. D. 481, where a claim for exproprietary 
rights being withdrawn at partition was not allowed to be made again, Durga v. Mswa, 
B. R. 1 of 1923=1923 B. C 193=4 L. B. Rev. 25=9 Rev. aud Cr. L. J. 266=V U. 
D. exx ; Hazari Lai v. Raja Rai, 1923 R. C. 364=4 L. R. Rev. 428 ; Gajraj Singh 
V. Harpal Singh, IV U. D. 392. 

1 Goya Singh v. Bhagwan Das Singh, XIX U D. 153, 

* Eukma v. Bar Prasad, 11 L. R. Bev. 230. 

® Dan Singh v. Munshi Singh, II U. D. 44. 

1® Kalo V. Nisam AH, VI U. D 148. 
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Where hhudhasht of A of less than 10 (now 15) years’ standing was 
included in the mihal of and A continued to cnliivate it, he did so 
as a squatter or as a tenant if B consented to the continuance.* A 
partition was to he on the papers of 1633, according to the partition pro- 
ceedings of M.irch, 1026, and was confiimed in 1927. The land recorded 
in 1333 and 1334 as kliudkaxhf, though it may have become sir under 
section 4trf) of the Tenancy Act, 1926, was not allowed to be treated as 
the exproprietary holding of the holder under section 126.* 

Where khudkafht of more than 1 0 yeai s’ standing cultivated by A. 
was allotted to another’s mahal as of less than 10 years’ standing, A 
could not claim oxpioprietary rights,® nor even though the entry was of 
16 years when no exproprietary rights were claimed at the partition, ♦ 
specially if the partition proceedings provided that if owing to excess of 
sir, a portion of sir laid to go into another co-sharer’s mahal, the previous 
co-sharer had to lose possession.® 

But if the land was enter'd as of more than 10 years’ khudkasht at 
the partition, the former co-sharer could claim exproprietary rights in 
respect of it in the mahal in whic-h it was allotted without any assertion 
of exproprietary rights ® The move so, if the land was treated as the 
exproprietary tenancy of the defendant at the partition ’ These decisions 
will hold good by substituting 3 for 10 years. 

The rule that partition entries as to the names of tenants is of no 
or little value does not ajiply to exproprietary tenants when a person is 
both a co-sharer and a recorded exproprietary tenant, and once an incor- 
rect entry is made as expiopriotary tenant and has not been objected to 
at the partition, it cannot be subsequently challenged by the parties to 
the partition.® 

* Jung Bahadur v. liar Bdus, B B. 6 of 1923— V U. D. Ex. VI=4 L. B. Bev. 430 
=1923 B. C. 450=9 B. and Or L, J 320; Parmamnd v. Arku Lai, B R. 19 of 
1910 : Bhola Singh v. Kundan Singh, 4 B and Cr L J 29=111 D. D. 78 ; Dwarka 
Parthad V. Sri Kant, B B 5 of 19l9=III U. D 689=5 B. and Cr. L. J. 214; 
Sarju V. Bhihhuti, III U D. 494 ; Umrao Singh v. iJohan Lai, IV U. D. 220 ; Ram 
Jas'T. Trilok. XVII U. D 96=19.36 B D. 258. 

* Ram Sewak v. .Ram Sarnp, XI U. D 160; Vatdiju Nath v. Rajendra Kiihore, 

II L. R. Rev. 377=XI U. D. 222 

* Shtbia V. Umrao Singh, B. B. 6 of 1913 ; N'mdan v. Nokched, B. B. 17 of 
1919=1 L. B. Bev. 44=111 U. D. 712=6 Bev and Cr L. J. 112 ■, NaulaKhi -v. 
Umrao Rat, IV D. D 116 ; Bhuru v. Tulsi, HI U D 290 , ilfhr Singh v. Shib Lai, 

III U. D 395 ; Ramjt Lai v. Jagannafh Hal, IV U. D. 286 ; Gowri v. Sheo Shankar 
Lai, IV U. D. 106. 

* Sarju V. Jokhan Lai IV U. U. 320. 

® Gauri V. Slien Shankar Lai. IV U. D 106. 

* Naulakhi v. Umrao, IV U. U. 116=1 L B. Bev. 180 ; Lnjjn v. Tota, IV U. D. 
144=::,7 Bev. and Cr. L. J. 22 ; Bachai Singh v. Sripnl Singh, 1922 R. C. 524=V O. D. 
389. These decisions are inconsistent with those cited earlier. 

^ Sfahipal Singh v. Ram Adhin, 8 L. B Bev. 192. 

8 Pearty Lai v. Surjo, XII D. D. 69=12 L. R. Bev. 136. 
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Partie** to a p,irtition cannot pnlargo thn rifrht,‘< allotted to them.* I£ 
A gets land unhurdcncd with riglitt., B do^s also, and rioe versa. 

If the khwikixsht of A is, on a perfect partition, allotted to the mahal 
of B. and A coniinuo.s t.o ciilti\.itu it Imi without, claiming exproprietary 
righis, he does so as a ti nan * ih'nigh he has p.iid no rent.® If A, after 
the partition, cominuos on the land, wiihout, the consent of B and with- 
out the payment of rent, he does so as a tresptsser and can ho ejected 
under section IdO.^ 

These decisions are not quite consistent with each other, and need 
reviewing in view of the impoiianco of the subject. 

IVhere exproprietarv rights arise on a partition, the person to whom 
they are given shuuld see to the pioper entries lieing made If the entiies 
show no such right, ho c.uinot siiiisequently claim such rights. If he is 
shown as exprojirierary tenant, the tact that he is entered as Inla tasfii 
lagan does not affect his st.il us s 

A tenant of klnidkai'lit land which has been allotted to a co-sharer 
different from the one who held it before the pa'tiiion, has tenant right 
only under section 126 or 127. Lind Revenue Act. In other cases, his 
continuance in cultivation wi'hout the consent of the new proprietor 
makes him a trespasser or holder without the con'ont of the landlord.® 

Jf the partition proceedings record an agreement that the khudkasht 
holder becomes a non-occupancy tenant of the co-sharer into whose mahal 
his land falls, (he non-occup mey tenancy will commence from the date 
when the partition takes effect. The tenant, in view of the entry in the 
partition proceedings, cannot be held as a trespasser merely liecause he 
had not been paying rent ’ 

A proprietor, who after mortgaging his proprietary right.s, is recorded 
as an ordinary fnot expropriet iry ) tenant of most, of the lands in his share, 
cannot claim, after redemption of the morig.igo and subsequent sale of 
the property, to have exproprieiaiy rights ileclared in the land so held, 
inasmuch as such land cannot be his kluulk'ishf 

* Rati v. Sardar, [It U D 61G=.5 Rev. dtul Cr L J. 270 ; Lallu Singh v Ptrlhi 
Singh, 8 L. R. R v 258=VIIl U D. tS. 

* jBAuru V. Tuhi, il[ U. D. 130; B'laifBant Singh w Dr.sraj Singh^ III U. D 
171 ; Ram Nath v. Ran Sarup 5 Rev. amt Cr L J 191=111 U. D. 37.3. 

^ Rudrn pal V. Rustam Singh, 1) Rev and Cr. L J 2?i=V U. D 260=1922 R- C. 
537, Contra, Gulal v. Glmsiti, V U D. 31i=9 Rev. and Cr. L. J. 87=4 L. R. Rev. 
26. In Sellar Smgh v. Jafar^Khan, 1923 R C. 27=9 Bov and Cr L. J. 278=V U. 
D. 483=4 L. B. Rev. 267, where after allotment. A waa entered ae tenant paying rent, 
the period of 12 years was held to ran from the allotinent 

4 Mahtabi v. Jai Narain, 8 L. R. Rev. 16=1926 R C. 653. 

5 Nannk Prasad v. Chandika Prasad, XII U D. (H C.) 131. 

® Ram Nath Stngh v. Ram Sarup Singh. Ill U. D 373. 

7 Kaniz Fatima v. Konlfat 7 Rev. and Cr L. J. 168=IV U D. 4 81. 

8 Udey Ram v. Tota, 2 U. P. L. R. (B. B.) 59=57 1. C. 74=6 Rev. and Cr. L. J. 

210 . 
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A co-sharer who, before partition, held certain land as the mortgagee 
o£ another co-sharer, could, when that land has been allotted to the lot 
o£ a third co-sharer, count the period of his occupation before the parti- 
tion towards the 12 years required for acquisition of occupancy rights.^ 

A person who is not a co-sharcr is not bound by an entry as to his 
status.* 

At a partition a certain plot was allotted to a patti in which A had 
no share. At a sub-equent partition A was recorded as the non-occu- 
pancy tenant of that plot. He is not bound l)y the entry and may prove 
its incorrectness.* 

At a partition A claimed certain sir as his severalty. It was included 
in the mahal of B as the exproprietary tenancy of A C, a. cousin of A, 
claimed that it had been his sir and .should be reg.irded as his expro- 
priotary holding, and he was not liable to ejectment therefrom by A. C 
was recorded as sub-tenant, of A. Ho was a party to the partition pro- 
ceedings but did not claim any right in the sir. Hopkins, S. M , hold 
the proceedings binding on <7, but not Fremantle, J. 

Section 126 has no application if A’s khudkasht is allotted to his 
own kura and it is immaterial to the other co-sharers what, period of 
occupation is entered against it, as the entry is not binding on them.® 

A private partition may he deemed to Ite a voluntary transfer. On 
such partition, if the co-shirers exchange their sir, no exproprietary 
rights will arise, hut if without exchange .some sir of one co-sharer is 
included in the land allotted to another co-shirer, such rights will arise,® 
in spite of an agroomont to the contrary.’ If the co-sharer in whose 
possession sir had been before the pirtition did not claim exproprietary 
rights, the character of s’r is lost, .iiid on a s.ilo of his proprietary rights, 
the co-sharer to whom it has been allotted cannot claim such rights 
over it, as it never became his 

In this case, an estate si'uato in several villages was partitioned 
between the owners, and A, one of the owners was given all the sir in 
one village, J/, his share of the sir in othar villages being allotted to 
other co-sharers It was held that there was an exchange of sir be- 
tween the co-sh.trors If the entire estate in such a case constitutes one 
mahal, the ruling will hold good now, but not if M is in one mahal, and 
the other villages are in another m.thul. 

1 Mahadeo v. Gar Prasad, 2 U. P. L. K. (3. It ) 'JH ; Dioarka Prasad v. Sri Kant, 
1 U. P. L. R. (B. R.) 35=.') Rev and Cr. L J. 2H=-B R. 5 of 1919. 

* Ilahi Khan v. Rajnh All, II 0. D. 36=32 I. C. 851. 

* Sukhdeo Singh v. Ram Subhag Singh, 111 U. D 672=1 U. P. L, R. (B. R.) 27. 

* Mohan Singh v. Bhola, IV U. D. 516. 

6 Chait Ram v, Ilaznri Lai , IV U. D. 418. 

® Ram Piatad v. Dina Kuar, 4 All. 515=2 A W N. 121 

1 Kashi Prasad V. Kedar Nath, 20 A. W N. 47. Perhaps this is 

donbtfni now. 

* Liyagat Husain v. Rashid-uddin, II U. D. 176. 
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Whore the incinhors of ii joint Hindu funily agree on a partition of 
the fuinily property that, the sir .nid situ.uoJ in a lot. should 

belong to the person to whotn that lot would be awarded, there is an 
exchange of sir * 

Khudkasht land must have been cultivated for at least three years at 
the date of the pirtition, if not, its cultivation continueil by the co- 
sharer (before the partiiionl after the partition will he as trespasser.* 

Foreclosure gives rise to exproprietary rights. Before 1926, the 
point was more or less moot in Agra, and the decisions were not uniform.® 
As to Uudh, the Board ruled that .such rights arose on foreclosure,* but 
not in a case under section 25 of the Ou<lh Laws Act.® 

A sale, priv.ite or in execution of a decree, gives ri.se, as before, 
to exproprietary rights, e. ij , one on a mortgage decree for sale.® 

A sale of sir alone creates exproprietarv rights.^ If the sir 
belongs to all the co-sharers of joint and undivided inah.il, a transfer 
(e. , by mortgage) of any p.irt of the sir by one of the co-sharers 
would be voidable as against the others,® but sir belonging to the share 
of a divided co sharer may be dealt with by him. In a case of joint sir, 
the fact that each co-sharer has cultivated separate portions of it and some 
have mortgaged specific numbers does not necessarily lead to the in- 
ference of a real and actual division of the sir so as to enable another 
co-sharer to transfer specific numbers ® 

A mortgage is deemed to be a transfer by virtue of sub-section (6 ), 
when it has the effect of transferring possession ot the mortgaged property 
from the mortgagor (but not otherwise). Exproprietary rights aiise on 
the date of the transfer of possession. Usufructuary mortgages are of this 
kind, but as often happens, the mortgagee, instead of taking actual 
possession leises the bind to the mortg.ig>r liy a transaction which forms 


I Inderjit Singh y. Sajraj S.ngh, 1936 A L. J ‘J93=XV1I U. D. (H. 0 ) 161=1336 
B. D. 285. 

i V. Trilolr, XVII U U 198=1936 R. D 2.58 

* See Bam Ghulam y Jalim Prasad, II U. U 549 ; Sheo Barat v. Bam Baj, 4 
A. W. N. 273 ; Bhagwaii Saran Singh v. Bahi Singh, 31 I. C 893 ; Suraj Baksh 
Singh v. Bhagwan Dm, B R 7 of 190 J ; }dahamnad Uusam v. Nasir-uddtn, B. R. 
12 of 1883; Bilas Bui v Abha> B'j Man, B B. 11 of 1920=«7 B. auil Or. L. J. 61 ; 
Paras Bam v. Baj Kumar, 51 All. 760=1929 A. L J. 549=117 I. 0. 620=X U. D. 
(H. C.) 209=13 B. D. 214 ; Kner Singh y. Pahahoan Singh, 19.30 A. L. J. 529. 

* Pheru Husain y. Sadiq Ah, XVII U. D. 362=1936 R. D 510. 

h Mathura Prasad y. Inder Pal Singh, VI U. D. 81=5 L. B. Rev. (Oodb) 55 j 
Kanchan Singh y. Muzaffar Husain, III U D. 15, 64 

6 Ghansham Das v. Sheo Miingal, 11 A. W. N. 150; Pragag Singh v. Nurul Hasani 
10 A. W N. 5. 

^ Harijas v. Budha Kishen, 8 All. 256=6 A. W. N. 74. 

8 Dhanukdhari y Saudagar Singh, XIX U. D. 166=1938 B. D. 422. 

8 Amnia v. Ram Adhar, XV U. D. 610. 



145 


Sec. 26 ] Exproprietary tenants 

part oC one and the same transaction with the mortgage. The device is 
merely for payment o£ interest, Vint the mortgagor begins to hold the land 
as lessee, and hence proprietary possession has been transferred to the 
mortgagee, and the mortgagor will hold the sir as exproprietary tenant. 
A transaction b}' which an owner transfers complete control of his land 
to his creditor for a number of stated years in consideration of a past 
debt is a usufructuary mortgage.^ 

This inclusion did away with the force of the Full Bench rnling 
to the contrary as to mortgages effected after the year 1901. Usufruc- 
tuary mortgages made before that date will, if still alive, be governed 
by the Full Bench ruling.* Since no exproprietary rights arose, the 
mortgagee took possession of the s/r-land as sir. If before redemption, the 
mortgagor’s proprietary rights are sold, the mortgagor becomes the expro- 
prietary tenant, and the mortgage attached to the holding,* and on 
redemption could claim it as his sir or exproprietary land.* 

In Jawaliir Singh v. Ram Ghulam,^ A usufructuarily mortgaged his 
sir to B in 1891, and in 1900 sold five-sixths of it to C. The mortgage 
appears to have been redeemed in 1011, in which year C applied to have 
his name entered as full proprietor free from incumbrances. A objected 
claiming exproprietary rights. It was held that they arose in 1900, but 
as the possession of the mortgagee, whose lieu attached to the expro- 
prietary rights, could not be adverse to A, the latter’s right to claim 
possession remained in abeyance until redemption in 1911, and since the 
claim to the right was made within the period of limitation, A was 
entitled to be entered as exproprietary tenant. The case followed Shiam 
Das V. Batul in which it was held that where zamindari rights with 

sir were mortgaged before 1902, the mortgagor became the exproprietary 
tenant of the sir on a sale of the zamindari rights, and the mortgage 
attached to that, and dissented from Changoo v. Abdul Ghani^ in which 
case the Board held that the possession of the mortgagee became adverse 
to the mortgagor from the date of the sale of proprietary rights by him. 
In the second case, viz., I U. D. 117, one of three mortgagees had 
purchased the entire equity of redemption, and it was ruled that as to a 
third, the right of the mortgagor to claim possession had become barred 
by time, but as to the two-thirds, the mortgagee’s possession was not 
adverse to the mortgagor. 

In 1893, A usufructuarily mortgaged his sir to B and put him in 
possession ; and then sold the right of redemption to C, and took a lease 
of the sir-land from him. Since A was not in possession, he could not 
olaim exproprietary rights, and could not be regarded as a lessee, 

1 Fayas AU Khan v. Gobind Bam^ XV U. D. 184=15 L. B. Kev. 38. 

* See Baha Lai v. Ram Kali, 3 A L. J. 40. 

^ Jawahir Singh v. Ram Ghulnm, B. B. 13 of 1913 j Ram Dhari Singh v. Jugal 
Singh, I U. D. 117. 

* lb. See also XI U. D. 178. 

* B. B. 13 of 1913 (cited above). 

6 24 All. 638=22 A. W. N. 155. 

7 B. B. 3 of 1901. 
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because the lease was a mere device to oust the^ mortgage e.^ The decision 
merely comes to this that until redemption takes place, a mortgagor 
who has sold his right of redemption and has thus become the exproprie- 
tary tenant of the iir comprised in the morfgago cannot claim a right 
to he recorded as expropriotary tenant, as such entry is based on posses- 
sion and the persons in possession of the exproprietary holding are the 
mortgagees. 

^7here the proprietary rights in sir, mortgaged before 1902, were sold 
after 1902, the mortgagee could hold on until redemption but the vendor 
could not until then claim actual possession as against the vendee, or to 
have his name recorded as exproprietary tenant, or to have the rent 
determined.* 

Specific plots of sir were mortgaged in 1872 and the proprietary 
rights were sold to the mortgagees in 1880 and 1892. In 1933 the 
mortgagor obtained a decree for redemption of the mortgage of 1872 
and took possession. The expropriet.ary rights which arose on the sale 
of the proprietary rights remained in abeyance up to the delivery of 
possession under the redemption decree and rent could be fixed then.* 

Out of an eight annas share owned by A in Ondh, he usufructuarily 
mortgaged half to B, with the corresponding share of sir, but continued 
in possession of the entire sir appertaining to the 8 annas. On the 
execution of the mortgage, either before or after 1902, A became a tenant 
with a right of occupancy under section 25 of the Oudh Laws Act, 1876, 
or an exproprietary tenant, in respect of half the sir of the 8 annas share 
and ceased to have a proprietary right thereia."* 

Any other kind of mortgage, simple, by conditional sale or anomalous, 
which has the effect of transferring proprietary possession, is a transfer 
within the section, 

There is no transfer where the owner of a property recovers it by 
suit from a person in possession of it ; but there is a transfer where 
property passes under a decree for .specific performance of a contract for 
its sale.® Recovery hy the reversioners of a Hindu of property transferred 
by his widow is not a transfer entitling the transferee to claim exproprie- 
tary rights on pre-emption in respect of a sale. No exproprietary rights 
could accrue to the vendee in the vendor’s sir or khudkasht. 


1 Sri Niwas v. Gajadhur, I U D. 101. 

* Bam Sunder Rat v. Jang Bahadur R-ii^ B K. 14 of 1920=IV 0. D. XXIX=2 L. 
B. Rev. 12=7 R. and Tr. L. J. 90. 

* Lekhraj v. Tewar Singh, XX U. D. 315=1939 R. D. 24, referring Jaxeahir Singh 
V. Ram Ghulam, B. R 13 of 1 913=1 H. D 340 Ram Sundar Rai v. Jang Bahadur 
Rat, B. R 14 of 1920=1 K. D. 41 ; Raj Narain v Ram Sundar, XV U. D. 94 ; Ghunni 
Lai V. Srt Krishan Singh (Vol VIll) A. L, K. 167 ; Muh. Husain Khan v. Hanuman, 
116 A. L. J. 796=47 I. C 861 ; Ram Das v. Parmanand Gir, XII U. D. (H. C.) 141- 

* Pahlad Singh v. Suraj Baksh Singh, X TJ. D (H. C.) 39=10 L. B. Rev. 23. 

5 Phundi Lai v. Bindrahan, B. R. 3 of 1926=7 L. B Rev. 258=VII D. D. (B. B.) 
24=1926 B. C. 324=12 R. and Cr. L. J. 181. 



Sec. 26] 


147 


Exproprietary Tenants 

A zamindar excluded from settlement under section 74, Land Bevenue 
Act, for refusal to accept settlement and allowed to retain possession of 
plots in his cultivatory possession at rents to be fixed by the settlement 
ofBcer is in the position of an exproprietary tenant and liable to ejectment 
under section 168.1 

The transferor must be in possession of the sir area of his share or 
recover possession of it within the period of limitation, or exproprietary 
rights will not arise.* 

Where exproprietary rights have accrued over sir which was in the 
possession of a trespasser, and the str-holder recovers possession from him 
within limitation exproprietary rights may be claimed against the 
transferee.® 

Where sir-holder had conferred occupancy rights in the sir and given 
up possession, he cannot on a sale of his proprietary lights claim expro* 
prietary right even if the conferment of occupancy rights is found to 
bo invalid. ♦ 

7. Specific area. — Sale of proprietary rights in any “ specific 
area ” of a mahal will also create exproprietary rights. “ Specific area ” 
means an area marked or divided off. For instance, a noniar-holder is 
the proprietor of a specific area. If, after cultivating it himself for 10 
years, he sold his proprietary rights, he became an exproprietary tenant 
of the land Again, a proprietor may sell a parcel of land confining a 
specified number of bighas or acres more or less. He becomes the 
exproprietary tenant of any land comprised in that ai'ea which is his sir, 
or part of his sir, or which he has cultivated for 3 years.® 

8. Shall become, i. e., i/)so/acto,® in spite of a covenant to the 
contrary. Non-assertion of the right for a short time does not destroy 
it unless waiver or abandonment can be inferred,* or the law of limitation 
steps in Suppose that, after the sale, the vendor does nos assert his 
exproprietary rights. But law says that he is an exproprietary tenant, 
whether he asserts his claim or not.® The nature of the land is therefore 
changed. It ceases to be jfir and becomes khalsa land. Hence, if the 

t Sri Thahur h'atmran Narayanji Mdharaj v. Ghanshiam, 1939 A. I. B. All. 
533=1939 A. L. J. 910=1939 K. D. 428. 

* Ghandi Pratad v. Gaya Prasad, 1939 A L. J. (B R ) 76=XX U. D. 241=1939 
E. D. 272. 

^ Dhairo Prasad Singh V. Bhirgu Nath Singh, XVItl U. D. 289=1937 R. D. 
451. 

* Bans Ram v. Gatnda Lai, XX U. D. 141=1939 R. D. 43. 

B Oulab Singh v. Maharaj Kunwar, II U. D. 668. 

* Ramjas v. Shea Shanhar, B. R. 2 of 1990 ; Gulab Rai v. Indar Singh, 6 All. 54. 

* Harihar Baksh v. Gajadhar, B. R 11 of 1904 ; Tolai v. Mweshar Singhf 22 
A. L J. 463=5 L. B Rev. 167= VI U. D. (H. G ) 122. Waiver, however, does not 
probably apply where the sale is by public auctiou, Badal v. Abdul Wahah, 2 0. L. J. 
71=27 I. C. 150=1 U. D. 337. 

® Gulab Rai v. Indar Singh, 6 All. 54=3 A. W. N. 207 ; Banuman v. Kariman, 
8A. W.N. 185. 
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vendee begins to cultivate land which was the sir of the vendor, who does 
not assert his claim, his cultivation is not that of szV-land ; and the vendor’s 
right to recover its possession becomes barred in three years’ time,* and 
so his right to have the rent fixed.^ According to the Allahabad High 
Court, not only his remedy becomes barred, but his right is also extin« 
guished.® If the exproprietor does not claim exproprietary rights the 
actual cultivator of the sir becomes the tenant-in-chief,^ that is, a non- 
occupancy tenant (and not statutory),® as admission to tenancy by 
the person entitled to admit was necessary. If the exproprietor did as a 
matter of fact remain in possession of the land which was his sir either 
by realising the rent from its sub-tenants or by cultivating it himself, 
there was no question of waiver or limitation.® 

A difficulty arises in the case of an usufructuary mortgage, where 
the mortgagor does not take possession and the mortgagee cultivates the 
sir for more than the period of limitation or exercises sole control over 
it,^ or lets it to a tenant and exproprietary rights are not claimed during 
that period.® Suppose that his proprietai-y rights in the mortgaged sir 
plots are sold by auction and a stranger. A, purchases them. He acquires 
the mortgagor’s equity of redemption, but since the land ceased to be sir 
because he did not claim exproprietary rights within the period of limita- 
tion of his usufructuary mortgage, no fresh oxproprietary rights can be 
claimed by him as the result of the sale. Even if it is claimed and 
declared in an ex parte mutation proceeding, that makes no difference.® 
So long as the matter rests thus, there is no difficulty. The mortgagee 
cultivates the land which had been his mortgagor’s sir, and since he can- 
not be his own landlord, the sir would be regarded as his kbudkasJit and 
not his tenancy land, Suppose, A redeems the usufructuary mortgage 
from the usufructuary mortgagee. The mortgagee is on redemption 

1 See eectioQ 183 aud Qro'jp B Nc 19 of Schedale 4 ; Sultan Husain Khan v. 
SewaJe Singk, 2 0. L. J 11=27 I. C 586=B B. 12 of 1914; Btndeehri Slisir v Raghu 
Nath, XV U. D. 448=15 L. R. Rev. 712. or hy adver.'-e poaseBsion ; Rant Dhari Singh 
V. Jugul Singh, 33 I C. 483=1 U. D 117 ; Nageshar v. Ram Tahal, 1 0. L. J. 
692=26 I. C. 722=1 U. D \ BahiJc Ram y. Net Singh, III U. D. 413; Satieh 
Chandra v. Asfar Husain, XIV 0. D. 273=14 b. R Rev. 579=17 R. D. 746 ; Munna 
Lai V. Bobu Ram, XIV U. D 296 ; Rnmji Lai v. Bhagwati Prasad, XV U. D. 360=15 
L. B. Bey. 640- 

® Puti Lai V. Muh. Jafar, XI U. D. 80. 

® Dalip Rai v. Deohi Rat, 21 All. 204 ; Ram Lai v Chunni Lai, 24 A. 'V7. N. 281 ; 
Changoo y Ahdul Ghani, B B. 3 of 1901. 

* Ram Nath Singh v. Raja Ram, 10 L. R. Bev. 48=X U. D. 36 ; Munna Lai v. 
Babu Ram, 14 L. B. Rev. 573=XIV U D, 296. 

^ Jagrottam v. Kailash Sahi, XX U. D. 347=1939 R. D. 395. 

® Bindra Prasad y Maharaja of Benares, 10 Bey. and Cr. L. J. 123=5 L. B. Rev. 
93=2 R. L. 557=Vr U. D. 110 

7 Ram Saran y. Sus Ram, XV U. D. 100=15 L. R. Bev. 322. 

8 Biahambhar Upadhaya y. Hamid Khan, 15 L. R. Rev. 146=XV U. D. 85. 

9 Girdhari v. Ram Pearey, XV U. D. 156=15 L. B. Bev. 216. 
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bound to restore the mortgaged siV-land to A as klialsa land in his khud- 
kasht. This is the effect of the decision in Sislie>hwar v. Jagdishtoar,^ 
The single judge, however, uses some loose and inaconrate expressions as 
to the character of the land. It seems that before redemption A had 
rent fixed under section 36, Land Revenue Act, both against the mort- 
gagor and mortgagee, presumably on the supposition that exproprietary 
rights arose on the auction-sale. The learned judge did not consider the 
only question in the case that A having admitted the mortgagee to be 
his tenant, however mistakenly, by having the rent fixed under section 
36, Land Revenue Act, could sue in a Civil Court for recovery of 
possession. 

The dispossession must be some open overt act, which brings pro- 
minently to the notice of the person dispossessed the fact that adverse 
rights are being exercised, which collecting rents from sub-tenants 
behind the back of such person is not.* 

A and B were two brothers owning a plot of land in a raahal. A 
joined the army after giving B a power-of-attorney to mortgage or pell 
and B alone was entei-ed in the papers. B executed a mortgage of the 
entire plot in favour of the zamindar and then sold the equity of 
redemption to him for a price which went to discharge the mortgage. B 
then was entered as tenant of the plot. It was held that the mortgage 
and the sale were binding on A, and that both he and B became expro- 
prietary tenants on the sale, and that the possession of B must be 
deemed to be on behalf of A also.® 

M usufructuarily mortgaged to A his proprietary rights in 1874 
(no exproprietary rights in .nr arose then). C and Z> became M's heirs 
on his death. C’s half of the right of redemption was sold in 1905 to 
B ; and B sold his half in 1916 to IT and relinquished his exproprietary 
rights. A’s father pre-empted the .sale of Z)’.? half and A then became 
the full owner thereof. In 1921, R .sold what he had bought in 1905 
(C’s half) to A who thus became owner of C’s half as well, subject, 
however, to any claim to exproprietary rights of C or his heirs, if such 
claim was still alive. C's son sued to establish his rights as an expro- 
prietary tenant. He had of cour.se no claim to B's half. As regards 
C’s half, the expropriotary rights arose on the auction-sale of 1905, but 
could not he claimed effectually until redemption in 1927 ; and hence, 
the suit being within limitation from such date, a declaration as to C’s 
half was given. ^ This case is another illustration of the rule that 
possession of a mortgagee continued after the accrual of exproprietary 
rights is deemed to be possession of the mortgagor who has become the 
exproprietary tenant, and does not amount to lattei'’s dispossession. 

Whore the zamindari was sold by or in execution of a decree against 
a Hindu widow in possession of her husband’s estate, exproprietary 

1 X U. D. (II. G.) 206. 

* Balrajee v. Sarjoo Prasad, I U. D. 74=27 I. G. 20=1 0. L. J. 759. 

® Bam Karan v. Swraj Pal Singh, VI U. D. 237. 

^ Brijleshwari Prasad v. Prag Narain, XI U. D. 175=11 L. B. Rev. 325. 
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rights arose in favour of the estate and on the widow’s death passed to 
her husband’s heirs.* But section 24 of the Act of l'J2(j prevented 
his collaterals from succeeding.^ In llari/iar Prastid v. Mata Prasad,^ 
exproprietary rights were held to ari'>e in favour of the female heir. So 
in Bachchraj Singh v. Darag Singh* 

Where a fractional co-sharcr in a mahal .sold the whole or part of his 
share, or whore a proprietor soli a part of his zamindari, did he become 
the exproprietary tenant of his purchaser or of the whole body of the 
proprietors of the mahal ? It was held authoritatively that he became 
the exproprieiary tenant of the whole proprietary body and not only of 
his veudee.5 Muhammad Jhrahim v. Ham Kishen Rai,^ comes after and 
follows the Full Bench decision ’ In Tapeskra v. Bhola,^ it was also 
held that after ejectment of an oxproprietai y tenant his holding became 
the land of all the co-sharers, and they had all to sue to eject a tenant 
put in by the vendee after the ejectment of the exproprieiary tenant. 9 
The same view prevailed in Oudh *“ The court relied on Khanjan 
Singh v. Param Stngh,^‘- and Behi Prasad v. Bhagioan .Din,'* referred to 
Janki Das v. Data 22jm,*9 and held the law laid clown in Chotey Lai v. 
Ram Adhin,^* to bo bad law. 


1 Gcnda Singh v Fateh Singh, 18 0 0 .877. 

* Bachchraj Stngh v. Daran Singh. Ill I'. D .lift, on tlie ground that they could 
not in any case be cousidrred to htvo ehired the o.iltivation witn the husband ae 
tenant, and viere not the heira of the widow. 

3 I U. D. 305 

♦ in U. D 516—4 B. D. 340. 

3 Debt Prasad v BhoguondiH, 3.5 All 27=10 A L. J. 437=16 I. C. 399 ; 
followed in yany iJa/iudur V l/a» ii/ao, 9 R and Cr. L. J. 320=1923 B. C 450= 
B. B G of 1923=V TJ. U cxxxvi=4 L. B. Bev. 480 ; Snhnn Lai v. Makhan Lai, 12 
Rev and Cr L .1. 174 ; Har Karan ^hgh v. Gmmun, 7 L B. Bev. 3l4=l2 Bev. 
and Cr. L. J. 253 ; Raghubiry. Gauri, 1930 A. L. J. 65=1929 All. 803 (therefore 
surrender ill f,ivonr of o le cives no exclusive right to him) ; Thokur Prasad V. Shea 
Pujan, 9 L. R Rev. 230=IX U. D 66. There was a conflict of decisioDs before this 
ruling, as aliown by the following ci^es . — Bhagicandin v Debt Prasad, 12 I 0. 630 ; 
Kishorilal v. Todar Smgh, 9 A L J 244=13 I. C. 535 ; Chhotelal v Rimadhin, 
13 0. C 70=5 I. C. 945 (S. A. No. 538 of 1907, decided on 19-3-1909); 
Tapeshra v Bhnta, II 1]. D. 97. 

6 10 A. L J. 95=16 I. C. 487. 

7 Debt Prasad v. Bhagwindin, 35 All. 27=10 A. L. J. 437. 

8 II U. D. 97. 

8 Thakur Prasad v. Shea Pujan, 9 L. R. Bev. 250=1X 0. D. 68. 

10 Mohan Singh v. Banuman Singh, XVII U. D. (H. 0.) 35=1936 B D. 56. 

" 1 Lurk. 228=11 B D 131 
'* 10 A L J 437. 

** XIV U. D. 1=14 L. B. Rev. 120, 

*♦ 13 0, C. 70. 
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Hence the vendee alone cannot sue for exproprietary rent.^ If the 
co-sharers allow the purchaser alone to sue for arrears of rent, etc , the 
tenant becomes his tenant,* so if the vendee had the land demarcated 
and the rent fixed and had ejected the exproprielary tenant, he alone 
became the landholder and can sue ulono to eject a trespasser upon the 
land.® So whore the exproprietary holding is relinquished the land 
belongs to all the co-sharers and the vendee alone cannot sue to eject 
the recorded sub-tenants of the sir.* In Chota Mai v. Amin Singh,^ 
the members differed as to whether an exproprietor became the tenant 
of the vendee alone or of all the co-sharers. 

Surrender may be made to tho mortgagee under an usufructuary 
mortgage which gave rise to the expioprietary tenancy,® and if he enters 
into possession and sows crops on it, the other co-.sharers although 
entitled to their share of <lie profit'., cannot forcilily enter on the plot 
and appropriate part of the crop If they do so, they are liable to 
damages and the mortgagee i- entitled to a decree for possession and for 
damages.* 

If an expropvietary tenant has relinquished, his right to collect rent 
passes to the purchaser,® specially if the occupants have been let in by 
the purchaser, although ho becomes tho tenant of the whole co-parcenary 
body. 

Exproprietary rights aie lost on relinquishment and delivery of 
possession or by allowing tho purchaser to collect rents from the tenants 
in possession.® 

The purchaser cannot recover possession from a person holding 
from the vendor under a lease,*® or a mortgage,** made before the 
sale. 

An obvious result of the declaration in the section is that since 
an exproprietor becomes the exproprietary tenant of the sir, a 
tenant of his ^ir-land, who was a non-occupancy tenant thereof 
before the transfer, becomes ipso facto tho sub-tenant of the expro- 
prietor in respect of such land. 

1 Mohan Singh v Ilanumnn Singh, XVll U L). (_LI C ) 35=l93|j K. IJ 66. 

® Mithan Lai v Jhandn, XI U. U. 199 ; Janki Das v. Data Ram, XIV U. D. 1= 
14 L R. Rev. 120. 

® Ram Phal v. Kundan Lai, 1938 A. L J (B. U.) 117. 

* Ramlagan t. Ranilagan, III U. U 480, Contra, Lekhraj v. Manroj, III U. D. 
694=2 U. P. L, R. (B. K.) 137. 

S IV U. D. 369. 

® Ram Prasad Singh v. Nepal Singh. 47 All. 600=23 A L. J. 368=6 L. R. Rev. 
163=VI U. D. (H. C.) 491=1925 R. C 285. 

7 Jhillar Rat v. Raj Narain Rai, 1935 A I. R. All. 781=1935 A. L. J. 1072=* 
XVI D. D. 364. 

® Mannu v. Jihagwat, IV U D 161=7 Rev. bdiI Or L. J. 149 

S Raghuhtir Dayal v Sri Shamhhu Frasad, VII U. D 5=1926 R. C. 107. 

*® Ghttran v. Sital, 36 A. 248=12 A L. J. 370=23 I. C. 103. 

*1 Javoahir Singh v. Ram Ghulatn, B. R. 13 of 1913=1 R. D. 340. 
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A granted a perpetual lease of sir-land to jB in 1917 for the 
purpose of planting a grove, and in 1928 his proprietary rights 
were sold to C, and the question was to the exact status of J5 and 
as to who was to receive the rent from him. The Board held 
that the land retained its sir character in spite of the lease, and 
that on the sale of the proprietary rights in 1928, A became the 
exproprietary temuit of the leased s\r. The Board also held that 
as the lease made B a non-occnpancy tenant of the sir (and not 
a sub-tenant), the sale did not make him a sub-tenant and that B ought 
to pay his rent to A and not to G. This implies that B is not a 
sub-tenant after the sale, but whit is his exact position? He 
cannot be a tonant-in-chief holding under A, a tenant-in-chief, and 
he was held not to be a sub-tenant.^ 

A mortgaged his fractional share in zimindari in 1882 and sold 
his equity of redemption in 1888 to B, who redeemed the mortgage 
in 1928. Exproprietary rights did not arise in 1882 or 1888, 

but on the date of redemption in 1928, and must be claimed within 
six months thereof.* 

The fact that the land was misdescribe 1 at subsequent settlement 
and partition as non sir, e. as mortgagee's khudkasht or fallow or 
non-ocoupancy land, did not affect its character, so as to prevent 

the mortgagor from getting it as sir on redemption* ; or so as to pre- 

vent the mortgagor or his assignee from suing to redeem the mort- 
gage of the sir* A sale of proprietary rights, whether before or 
after 1st January, 1902, made him the exproprietary tenant of such 
land,® and since the validity of a mortgage, which was good at the 
time it was made, could not be affected by subsequent acts of the 
parties or by a subsequent enactment, the mortgage of the land 
which had been sir stood and attached to the exproprietary holding 
created by the sale.® 

The mortgagee therefore remained in possession of such ex- 
proprietary holding as mortgagee of the exproprietary tenant. His 
possession was therefore that of the mortgagor and not adverse 
to him.* On redemption of the mortgage, the mortgagor was 
entitled to assert his exproprietary right.® Before redemption, the 


1 Badal V Amiiiuddin, XII U D Il!t=12 L K. Rev 110. 

® Farid Ahmad Khan v. Luchmi jXurata, XIV U. D. 138=*=! 4 L. R. Rev. 522. 

® Tirheni Naih v. Dhajju, XII U. D. 106. 

♦ Ram Dai v. Parmanand Gir, 1931 A. L J 151=XII IJ. D. (H. C.) 14l. 

5 See Brijleihwari Pratad v. Prag Nara'm, XI U. D 175— 11 L. R. Rev. 226. 

B Shtam Dal v. Baiul Bibi, 24 All. 538 ; Jaicnhir Singh v. Rant Ghulam, B. R. 
13 o£ 1913 ; Ramdhari Singh v. Jugul Singh, 33 I. C 483=1 U D 117 ; Nnurang 
Singh V. Pheleu, IX U. D. (H C) 180=»9 L. R Rev. 237=12 R. D 391 = 116 I. C. 
878. 

r Ib., Brijleihwari Prasad v. Prag Narain, XI U. D. I76i’ 

8 Ib., Khedu v. Prayag Singh, IV D. D. 136. ’ 
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right o£ the mortgagor to obtain actual possession remained in 
abeyance and a claim for posiession made within limitation 
after redemption was in time.’ There are some cases which held 
that the possession of the mortgagee became adverse to the mort- 
gagor from the date of the sale of proprietary rights by him.® They 
are not good law. 

In fact it had been held that in cases of usufructuary mortgages 
before 1902 and sales of proprietary rights thereafter, the mortgagor 
was not entitled to claim possession before redemption,^ although ho 
could get his status declared and rent fixed before redemption.® Redemp- 
tion must be deemed to have taken place at least when it was alleged 
openly by the parties in the presence of claimants to the right, and it 
was not necessary for ihe claimant to wait until the actual order of the 
court in mutation A suit not lirought within six months of the date on 
which the parson claiming expropriotary right had full knowledge of the 
redemption was barred.® 

When the exproprietor could not get actual possession of sir which was 
in the possession of a mortgagee from before the sale, he (and not the 
purchaser) could redeem the mortgage.’ 

Where at the date of an auction-sale of proprietary rights the sir is 
in the possession of a lessee and the purchaser got the lease cancelled 
and the lessee ejected, oxpropriotary rights arose from the date of the sale, 
but the former’s right of possession as such tenant accrues on the date 
of cancellation of the lease.® 

A' i father mortgaged his share in 1887. In 1910 A took a lease 
of certain sir plots in this share as an ordinary tenant. In 1915, the 
raortgiigcc enforced the charge and purchased the zamindari share in 
the execution of his decree. The land was all the time recorded as sir, 
and was in the possession of A. A has become an exproprietary tenant.® 

1 Bam Das v. Parmanand Gir, 1931 A. L. J. 151=Xn U. D. (H. C.) 141 ; 
Brijleshwari Prasad v. Prag Narain, XI D D. 175=11 L. B. Eev. 225. 

’ Jawahir Singh V. Ram Ghulam, B. B 13 of 1913 ; Rama Nand Lai v. Gulah 
Singh, IX U. D. 161. 

® Changoo v. Abdul Ghani, B. B. 3 of 1901 ; Bam Dhari Singh v. Jugul Singh, 
I n. D. 117=-33 I. 0. 483 ; Aprup Rai v. Bhiham Chand, III U. D. 407 ; BaUik 
Ram V. Net Singh, III D. D. 413 ; Deo Nath Singh v. Madhuri Das, B. B. 3 of 
1920. 

♦ Raghubar v. Jtfan Sukh Rai, II D . D. 245 ; Jalaluddin v. Khairu Khan, II D. 
D. 411 ; Ram Sundar Rai v. Jang Bahadur Rai, B. B. 14 of 1920=«2 L. B Bev. 12 
=7 B. and Gr. L. J. 70. 

5 Sheo Gohind Rai v. Naujudik Rai, III D. D. 74=4 B. and Or. L. J. 23. 82. 

® Raj Narain v. Ram Sundar, XV U. D 94=15 L. B Bov. 316. 

1 Ridha Mohan Dutt v Sheo Pargas, XV U. D 487=16 L. B. Bev. 68 

* Lala Ram v. Bhoop Singh, II U. D. 197=3 Bev. and Or. L. J. 89. 

® Sheo Rani v. Mahabir Singh, 4 Bav. and Or. L. J. 16 and 146=111 B. D. 69. 

T. A.— 20 
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The fact that A did not claim exproprietary rights on the sale was 
considered immaterial inasmuch as he remained in possession. 

Exproprietary rights are noi lost by execution of a kabuliat for an 
unspecified poriod.i 

The transferee may confer larger rights on the transferor, e.g., a per- 
manent, heritable and transferable lease, in which case he cannot eject 
the transferor on a transfer.* 

9. Relinquishment — Now, as before the Act of 1901, there is noth- 
ing to prevent an exproprietary tenant from waiving or relinquishing his 
rights at once after the sale,® and there is no objection to rolinquishinont 
by a separate deed executed on the same day as the sale deed or .subse- 
quently, if it is a bona fide transaction, and not entered into only to avoid 
the provisions of the section.^ The fact that ho did not take posso.ssion 
after the sale, with other circumstances, was evidence of surrender.® But 
if the sale was in execution of a decree, failure to take possession was not 
necessarily waiver.® In such an event the actual cultivator of the fir- 
land at the time of the sale will become the tenant-in-chief thei eof. A, 
by usnfrnctnarily mortgaging his land, became exproprietary tenant of 
his sir. He was ejected and the land was cultivated for a year by 
another. He then took the land by a fresh agreement. He i'. not an 
exproprietary tenant.^ A makes a simple mortgage of his zamindari in 
favour of B and then usufructuarily mortgages a portion of it to C and 
relinquishes his sir right in favour of <7. obtains a decree on hi.s mort- 
gage and purchases the mortgaged property C was a party to the suit. 
B is entitled to the land which had been sir in C's possession.® 

A relinquishment not accompanied by surrender of possession was 
ineffective,® specially if the deed of relinquishment was e.xecuted on the 
same day as the sale. Collection of rent from sub-tenants by 
the exproprietor is continuance in possession.*® But if the vendee collects 

1 Shahsada v. Rnghxkhar, It U. D 415 ; Hnr Gynn v TaXii Ram, II U. D. 47**. 

* Parhal v. Raghunath Ram, 2 L R. Bev 25=IV U. D. 181. 

® Kuar Sen v. Darro Knar, 13 A. W. Jl. 182. 

♦ Lekhraj v. Parshadi, 6 A. L. J. 713=2 I C. 409 ; Kamla Charan v. Sheo Shan- 
kar, 3 Ker. and Cr L. J. 28 ; Gaya Singh v. Udit, 1 3 All. 396; Bharat Singh v. Debt 
Dayal, 6 A. L. J. 555=2 I. C. 261. 

S Harihar Baksh v. Gajadhar Baksh, B. E 11 of 1 904. See also Tolai v. Muneshar 
Singh, 22 A. L. J. 463=VI U. D. C.) 122=5 L B. Rev. 167. 

® Badal v. Abdul Wahab, I U. D 337. 

r Debi Prasad v. Jawahir, B. B, 3 of 1889. 

® Dhani V. Raj Mahal, 13 A. L. J. 651=1 B. and Cr. L. J. 20. 

9 Gaga Singh v. Raggha, 30 I. C. 792=1 U. D. 28 ; Muhammad Ashraf'v. Gaga 
Prasad, 2 0 L. J. 42=27 I. 0. 534=1 U. D. 344 ; Sriiti Raiy. Ramdeo Rai, III U 
D. 500 ; Peary Lai v. Bant Bahadur Singh, 2 U. P L R. (B, B) 144 ; Raunalc AH 
V. Rameshar Singh, 7 Bev. and Gc. L J. 137=1 V U. I). 355 ; Masttulla v. Kallu, 9 
Bev. and Cr. L J. 31 =V U. D. 187=1922 K. C. 385 ; ChoUg Laly. Lai Singh, 
1922 B. C. 195. 

*9 Sristi Rai y. Ramdeo Rai, III U. D. 500. 
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the rents behind the back o£ the vendee or his heir this does not amount 
to dispossession o£ the latter.^ An oxproprietor retaining possession o£ the 
sir since the date o£ the sale o£ hU proprietary rights could claim expto* 
prietary rights in respect o£ the sir at the time o£ the mntation proceed- 
ings, even though this took place more than a year a£ter the date o£ the 
transfer,* and oven after, though he refused to claim it in the mutation 
proceedings under section 36, L. ii. Act.® 

Where a guardian of minors, himself a co-sharer, mortgaged the 
zamindari, relinquished sir rights, and himself executed a kabuliat in 
favour of the mortgagee, held that the minors must be deemed to be in 
possession and to have exproprietary rights.* 

But a proprietor could not .sell his oxproprietary rights with his 
proprietary rights. A stipulation in a sale-deed that the vendor 
would relinquish the exproprictary holding at the end of a year, 
was not a formal surrender and is invalid.® Where a vendor of zamin- 
dari rights disclaimed, in the sale-deed, any rights which might accrue 
to him as exproprietary tenant in respect of sir lands, and recited that he 
had relinquished his exproprietary rights from the date of the sale, it 
was hold that the purchaser could not by suit recover possession of the 
sir-land or a proportionate part of the price,® nor can he recover damages 
for failure to deliver possession of sir and khudkasht land.’ 

A stipulation in an usufruciuary mortgage-deed to keep the accruing 
exproprietary rights in absyaiuo during tlie currency or term of the 
mortgage is void.® 

In Molichand v. Ikramullah.^ Their Lordships of the Privy Council 
say “ the policy of Act 11 of 1901 is to secure and preserve to a pro- 
prietor a right of occupancy in his str-land and that such right of 

occupancy is by the Act secured and preserved to the proprietor, who 
becomes by a transfer the expi'oprietor, whether he wishes it to be secured 
and prescribed to him or not, and notwithstanding any agreement to the 
contrary between him and the transferee. 

“ The policy of the Act is not to be defeated by any ingenious 
devices, arrangements, or agreements between a vendor and a vendee for 

the relinquishment by the vendor of his sir-land or for a reduction 

of purchase-money on the vendor’s failing or refusing to relinquish such 
land ; or for the vendor being liable to a suit for breach of contract on 

’ Balrajee v. Sarjit Prasad, 1 U D. 74. 

* Balrajee v. Sarju Prasad, 1 0. L. J. 759=27 I. 0. 20=1 U. D. 74. 

* Raunah Ali v. Rameshar Singh, IV D. D. 355. 

* Chajjoo V. Hardhan, IV U. D. 94 

® Bhikam Singh v. Sar Prasad, 19 All. 85=16 A. W. N 167. 

® Bhikam Singh v. Bar Prasad, 19 All. 85=16 A. W N. 167, per Malimood J., in 
Sital Prasad v Amtul, 7 All. 6311. 

’ Ikramullah v Motichand, 33 All. 695= 1 I. G 17=8 A. L. J. 826 affirmed 
by the Privy Coancil in Motichand v. Jkramtdlnh, 39 A. 173. 

® Satish Chandra v. Asfar Husain, XlV U. D. 275=14 L. B. Bev. 579. 

9 9 All. 173 (at p. 177). 
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his failing or refasing to relinquish such lands. All such devices , 
arrangements, and agreements are in contravention of the policy of the 
Act, and are contrary to law and are illegal and void.” A oovonaiit in 
a sale-deed, containing an agreement to sarrender sir rights, that the 
vendee will get property of a certain net income and will be entitled to 
deduct a proportionate sum from the part of the price retained by him as 
guarantee that the property will yield that income was not void.* 

After an execution sale of two villages but before its confirmation, 
the auction-purchaser and the judgment-debtor agreed for their mutual 
advantage that one of the villages would he retransferred by a deed of 
exchange to the debtor, who would give certain properties to the pur- 
chaser and would relinquish his exproprietary rights in the other village 
in favour of the purchaser. The sale was confirmed. The purchaser 
did not carry out his engagement and the erstwhile debtor sued him 
for a declaration that (ho defendant had no interest in the village 
stipulated to bo retransferred to him and for damages for breach of con- 
tract and the suit was dismissed as unmaintainable as the transfer of 
exproprietary rights was illegal. On appeal by the plaintiff, a Bench 
of the High Court ruled that there was nothing illegal in the stipulation 
in the agreement and decreed the suit.® Looking at the facts of (ho 
case and the actual decision, thore is no difficulty. On confirmaiion of 
the sale, the sale became absolute from the date of the sale and not from 
the date of its confirmation, and oxproprietary rights arose on the dale 
first mentioned. Having got o.xpropriotary rights ho could relinquish it 
under Act II of 1901, and the agreement to relinquish plus the institu- 
tion of the suit by him and the absence of any allegation in the defence 
that the plaintiff was in possession of his erstwhile sir as exproprietary 
tenant, showed conclusively that ho had actually surrendered his tenancy. 

Even if a portion of the price was assigned to the relinquishment of 
proprietary rights, and the vendor covenanted to return it in case he 
asserted such right, the purchaser could not, in the latter event, succeed 
in a suit for a refund of that portion of the consideration.® 

On the other hand, if the purchaser got into possession under the 
covenant, the vendor could not sue to recover it, without tendering the 
portion of the consideration which was the price of the sir* 

^ Bilhcd Das v. Raghunath Das, Y U D til. G.) 59=«19ii B. 0. 353. See also 
Chandra Sen Singh v. Bhagwan Smgh, 3 0. \V. N. 51=91 I. 0. 938 ; Hasan Baqar 
V, Shea Narain, 3 0. W. N, 25=91 I. 0. 917. 

® SAyawZal V. fiudft San, 1934 A. I. B. All. 921=XV U. D. (H. 0.) 142=15 
L. B. Bev. 410. 

® ilurlidhar v. Pemraj, 29 All. 205 ; Dipan Rai v. Ram Khelawan, 32 All. 383= 
7 A. L. J. 330=5 I. C. 557 ; Bharat Singh v Debt Dayal, 8 A. L, J. 555=2 
I. C. 261 Rajwanti v. Daman, 25 1. G. 182 ; Kanhai v. Tilak, 16 I. G 42 ; 
Puran Singh v. Jai Singh, 17 I. G. 522 ; Bhairon Prasad v. Eura Mai, 15 A. L. J. 
534. 

♦ Fasihuddin v. Karamatullah, 8 A. W. N. 128 ; Bahoran v, Uilatngir, 33 All. 
779>=g A. L. J. 931 ; Bup Singh v. Beera, 29 I C. 490=1 D. D. 210=1 Bev. and 
Cr. L. J. 3 ; Bisheshar v. Rvp Narain, 26 A L. J. 401. 
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This rule did not apply to a bona pie lessee from, the mortgagor, i, e,, 
if he took his lease without notice of the mortgage, e g., when the deed 
was unregistered, he could recover possession from the mortgagee with- 
out paying the mortgage money.* 

An allowance to the vendor stipulated for as consideration for the 
relinquishment of exproprietary rights and made a charge on the pro- 
perty sold, conld not be recovered.* The soundness of this ruling is 
open to grave doubts for the allowance was consideration for the 
surrender of exproprietary rights long after they had arisen. 

A perpetual lease of sir to the vendor’s father was void and did not 
affect the exproprietary rights of the vendor.* A collusive lease of sir 
to defeat section 14 of Act 3 of 1926 (section 26 of the present Act) was 
void.^ 

A permanent lease of sir throe days before the transfer of proprietary 
rights to the lessee is void us a eolcnrable transaction, and does not affect 
the accrual of exproprietary rights.® 

A granted a usufructuary mortgage of his zamindari with sir to B, 
who on the same day passed a theia, of the mortgaged property to A. 
This is a device to defeat the exproprietary rights that accrued to A on 
the mortgage and is void as against A so far as sir lands are concerned.® 

Similarly, a relinquishment of exproprietary rights followed by a lease 
of the same lands to the exproprietor was a device to defeat exproprie- 
tary rights.* In this case the surrender was by and the lease was in 
favour of one of two exproprietors. 

So also a permanent lease of sir to A followed by sale to his father is 
invalid.® 

A stipulation in an agreement of partition not to cultivate any 
which might bo allotted to anothor co-sharer was illegal.® 

It came to this that though a proprietor could, in fact, give up his 
exproprietary rights, when they accrued, by not availing himself of them, 
he could not bind himself by an express stipulation to that effect in a 

I JTahibullah v, Maiirup, 40 A. 228=10 A. L J 137=4 B nnd Cr. L. J. 54 

* Raian Dei v. Durga Shankar, 39 A. 645=17 A. L J. 656=3 Rev. and Cr. 
L. J. 263. 

® Kawalpat v. Girdhari Ram, 111 U. D. 138. 

4 Hem Ktiar v. Seiea Ram, 2 U. P. L R. (B. B.) 15=5 Rev. and Cr. L. J. 95= 
IV U. D. 140. 

® Ram Prasad, Lai v. Phulatean, 14 L B. Rev. 605=XIV U. D. 297. 

® Chiranji Lai v. Sewa Ram, XII U. D. 28. 

1 Hatlcu Lai v. Lekha Singh, HI U. D. 152=5 B D. 547. 

* Shamdeo Singh v. Dtp Narain Singh, III U. D. 696=4 B. D. 388. See also 
Uar Saran Das v. Debt Singh, 1 L. B. Bev 118=2 U. P. L. B. (B. B.) 90=6 Bev. 
and Cr. L. J. 262=IV D. D. 159=60 I. C. 245. 

8 Hanuman v. Kariman, 8 A. W. N. 186 ; Indar v. Khushi, 6 A. W. N. 38; 
Kaehi Prasad v. Kedarnath, 20 All. 219=18 A. W. N. 47. 
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deed of transfer, partition, etc.^ An agreement to relinquish conld not bo 
enforced * 

If a saie and a relinquishment wore made by two instruments of 
the same date they were regarded as one transaction ® 

If the vendor in fact gave up exproprietary rights, he could not sub- 
sequently claim them,^ and laud became Ichalsa and occupancy rights 
could be acquired over it after 12 years’ occupation from the date of the 
surrender. ® 

If exproprietary rights are surrendered and the vendee gets possession 
the exproprietor cannot re{)udiat6 the relinquishment .® 

A deed of relinquishment of expropriotary rights executed with one 
of usufructuary mortgage was null and void. But of the mortgagor did 
not take possession as exproprietary tenant for many years, his sons who 
acquire possession thereafter cannot revive the exproprietary rights ex- 
tinguished long ago by lapse of time and are trespassers.^ 

An uncle and nephew who wore two co-sharers in a zamindari by 
agreement divided their iir. The nephew sold his sir and along with his 
uncle relinquished his exproprietary rights over it. The uncle cannot 
now claim sir rights over such sir.^ 

If after loss of proprietary rights, cuUivatory possession over sir lands 
of the former proprietor was not proved, no exproprietary rights could 
be presumed to have arisen.® 

It followed that a usufructuary mortgagee of sir rights could not 
recover physical possession of the land or the mortgage-money and 
damages, but could get rent assessed on tho exproprietary holding 

' If the vendor in spite of relinquishment of exproprietary rights retain- 
ed possession of some of the .-.ir plots, he remained an exproprietary 

1 There ia a large uauiber ot cases agaioet the validity of sneh express stipulatioas, 
some of them being Gulab Jiai v. Indar Smgh) 6 All. 54«=3 A. W. N. 207 ; Ham- 
man V. Kartman, 8 A. W. N. 185 ; Parshudi y. Sadhart, 5 A W. N. 220 ; Tirmal v. 
Bhola, 4 A. W N. 169 ; Naabat v. Hohan, 1 L. B. 92. 

2 Indar Sen v Nauhal, 7 All. 847 ; S'leobarat v. Ham Raj, 4 A. W. N. 273 ; 
Raghubans v. Brijnandan, 6 A. L. J. 477 ; Baldeo v. Kundan, 13 A. W. N. 27 ; 
Khurshed Alt v. Wazir-un-nis$a, 7 A L J. 778=6 I 0. 867. 

3 Mtrdad Khan v Ramzan Khan, 40 All. 449=16 A. L. J. 829=4 Bev. and 
Cr. L. J. 103. 

♦ Ram Dalart v. Sheopal, 6 L. B. Rev. 55=11 Bev. and Cr. L. J. 93=V1 U. D. 
374. It is a qaestion of fact in each case whether the res gestae amount to actual surren- 
der, see Har Saran Das v. Debt Stngh, IV U. D. 159. 

s Muse V. Surry Balt, IV U. D. 576=2 L K. Rev 246=8 B. and A. L. J. 61. 

6 Zafar Mahdt Khan v. Jwala Prasad, X U. D. 203. 

1 Bilasi Stngh v Ram Chander Singh, XVIII U. D. 301=1937 B. D 462. 

^ Kanhaiyii Stngh v. Nathu Stngh, XVIII U. D. 334=1937 R. D. 622. 

8 Shea Jatan v. Mukh Nath, 6 B. and Cr. L. J. 334. 

10 Dipan Rai v. Ram Khelawan, 32 All. 883. 
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tenant thereof, but was trespasser in respect of any other plots of his 
former sir of which he resumed possession subsequently. * 

If a person transferred what he does not own and undertook not to 
claim exproprietary rights he is liable to pay compensation for not 
making good his proprietary title.® 

10. Sir and khudkasht land.— Exproprietary rights arise in respect 
of “ his sir land, and the land which ho has cultivated continuously for 
3 years at the date of transfer ” 

An expropriotor cannot claim exproprietary rights over land which 
he gives to cultivate after parting with his proprietary rights.® 

Three years mean calendar or agricultural years and not cultivating 
yoars.^ In one case it was held that exproprietary rights do not arise 
necessarily in case of a land entered at a partition of IG years’ standing.® 

The land must be sir, for inoiniiig of which see section 6. 

The right can be acquired only in respect of land, other than sir, 
which has been cultivated by him as landlord for 3 years, and not in 
land held as tenant. Where cultivation for the whole of the period has 
not been that of a landlord, such rights do not arise,® eg. when part of 
the time cultivation was by a rent-free grantee who was subsequently 
declared to be an under-proprietor under section 107 A, Oudh Act, the 
years counted only from the date of the declaration.’ 

A, a tenant buys the zamindari, and after a year, resells it. He can- 
not claim e.xpropriotary rights in respect of the land which he cultivated 
as tenant before his purchase.® 

Where the khudkasht is of les^ than 3 years’ standing, no exproprie- 
tary rights arise, and the continued cultivation by the expropriotor 
is as tenant,® or as of a person without consent.*® 

* Bahuni Singh v Ram Dui, 4 Kev. au 1 C'. L J 205=111 U D. 233 ; Chats 
Lai V. Lai Singh, V U. D. 90 

® Aditya Prasad v Sluhammad Mubarak Ah, 21 0. C. 234=48 1. C. 257. 

® Gulab Singh v. Shib Lai, 21 A. L J. 331=V U. D. (II. C.) 173=4 L. B. 
Rev. 206=9 R. auG Cr. L. J. 225=1923 R C 146- 

4 Kedar Nath v. Ram Kumar, 5 L. R. Kev. 216=VI U. D. 171. 

® Pheku Singh v. Debt Baksh, IV U D 512=2 L. R. Rev. 216 j Ram Asra v. 
Bishun. 1 U. D. 176=29 1 0. 559. 

® Mtsri Lai v Jageshar, IV U. D 277=2 U. P. L. K (B. R ) 86=6 Rev. and Cr. 
L. J. 273 ; Ram Lagan Singh v. Ram Das Singh, IV U. D. 23. 

7 Fida Husain v. Kifayatullah, XIII U. D. 134=13 L. R. Rev. 347, relying on 
11 0. C. 187 and B. R 11 of 1926. 

B See Lekhraj Mai v. Nathu, 29 I. C. 474=1 U. D 403=1 Rev. and Cr. L. J. 5 ; 
Brij Nandan v. Phallu Ram, 32 I. C. 387=1 U. D. 393 

® Jang Bahadur v. Jlar Bilas, B. R 6 of 1923=9 Rev. and Cr. L. J. 320=1923 
R. C. 450=V U D. oxxvi=4 L R Rev. 430 

1® Ram Saran Das v. Bmdeshri, 10 L. R. Rev. 114j Jwala Debt v. Jai Singh, B. R. 
6 of 1933=14 L. R Rev. 486=XIV U D (B. R.) 34 ; Ram Jas v. Trilok, XVII 
U. D 196=1936 B. D. 268- 
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In a case of underproprietors in Oadh, exproprielary righis did not, 
arise over all the land held by them as nnderproprietors though they 
had been decreed as sir in a claim for sub-settlement, but only over land 
which was really sir, and which they cultivated as sir.* 

The purchaser is not entitled to take possession of khudlcaslit land (of 
less than 3 years) vacated by the vendor,* nor is the vendor entitled to 
retain possession of it.* 

Where only a fraciion of a joint estate is transferred the Board of 
Revenue insists on some sort of demarcation of the area over which ex- 
proprietary rights would arise by law before such rights can be claimed 

In Muhammad Jawad v. Muhammad Sajj id,* A sold his fraci ional 
zamindari share except a small area of .sir-land. The other co-sharers 
and the transferee began to collect rants from the shikmis from the date 
of the sale and A continued in possession of the excepted sir area but did 
not claim exproprietary rights. He was hold to have lost it after the 
period of limitation but the sir was ordered to be recorded as the joint 
sir of the other co-sharers and of A. 

The fact that a Civil Court, after the decision of a competent 
Revenue Court that the area was still sir, lias declared it to be ordi- 
nary khalsa land will not mend matters, so far as llovenuo Courts 
are concerned.® 

11. Continuously — i.«., without a break. A mortgage, lease or 
theka, under which land X passes into the actual possession of the trans- 
feree, constitutes a break. The period of occupation by such trans- 
free will not count, because the cultivation contemplated is personal 
to the proprietor.® 

The period of cultivation prior to the mortgage, lease or theka, will be 
excluded, as such transfer broke the continuity. If A, the proprietor, 
continued to cultivate X during the subsistence of the mortgage, lease or 
theka, the question will be whether A continued to cultivate X as pro- 
prietor or as tenant ; and for this purpose the terms of the iransfer and 
the circumstances existing at its date have to bo considered. The burden 
of proving continuous cultivation for 3 years lies on the person who 
claims exproprietary rights.’ 


1 Sri Ram Singh v. Kunj Behari Lai, IV U. D. 443'=7 B. and Cr. L. J. 209. 

* Ram Charan v. Gangoo, III D. D 183. 

* Ram Lagan Singh v. Ram Das Singh, 1 L. R A. (Rev.) 68=IV U. D. 23=2 
U. P- L R. (13 R) 146 ; Bishundhari Rat v. Sugar Rai 2 L R. Rev. 3G=IV U. D. 
527=7 B. andCr. L. J. 101. 

« III U. D. 350. 

S iluhammad Kazim v. Abu Jafar, IV U D. 470=2 L. R. Rov. 81. 

® Ganga Sahai v. Dwarlca Singh, 10 Rev. and Cr. L. J. 350. 

7 Haridai v. Ghanshiam, 6 All. 286. 
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12. At the date of the transfer. — Cultivation by the landlord must 
have extended to the date o£ the transfer and for 3 years before it i.e., 
the proprietor must have been cultivating the land as landlord at the date 
of the transfer and Gonlinuouily for 3 years prior to such event. A Hindu 
widow made a gift of certain plots of land in her life and died in 1900. 
Her reversioners sued for their reversionary rights in 1913 and obtained 
a decree and possession from the Civil Court. In 1918, their interest 
was sold in execution of a decree. Ah the time they had been in posses- 
sion of a certain plou for 13 years and claimed exproprietary rights in 
respect of it. This was disallowed as they were not in possession as 
landlords prior to 1913.* But compare Chait Ram v. Hazari Lal.^ 
There, the donee remained in possession until the widow’s death when 
the reversioner got into possession. It was held that he could not count 
the donee’s possession to make up 12 years necessary for the acquisition 
of exproprietary rights in khadkasht land, though he would have been 
entitled to add the period of the widow’s cultivation had she continued 
it to her death A proprietor cultivates a plot X for 5 years, as kJiud- 
Icasht, then transfers his zainin lari by mortgage or lease and continues to 
cultivate X as tenant for 12 years, then resumes his zamindari, and nine 
years after sells it. His cultivation during the mortgage or tlieka does 
not count as it was not as proprietor. The anterior cubivation of 5 
years will be excluded as the mortgage or theka caused a break in the 
continuity of the cultivatioii as proprietor. Hence the subsequent period 
of nine years will not give him exproprietary rights over X 

13. Subsection (2) refers to the sale of the entire share of a co- 
sharer in a mahal or specific area therein. The words so transfers mean 
“ by voluntary alienation otherwise than under the provisions of subsec- 
tion (2) of section 9 explained in the notes to sub-section (1). Such share 
means the whole of his share in the mahal or specific area. So trans- 
ferred means “ transferred by foreclosure or sale in execution of a decree 
or order of a civil or revenue court, ” and explained in the notes to sub- 
section (1). 

On such transfer, the landlord is declared to become an exproprietary 
lenaiit of sir and khudka.dil us under sub-section tl). 

Joint sir or khudkasht must be demarcated by the officer empowered 
lo fix the rent under section 3G, Land llovenne Act. If he does not .so 
demarcate, exproprietary rights will not arise over tbe sir aud khudkasht 
corresponding lo the shave of the transferor. This was the view of the 
Board of Kevenue, which the legislature has endorsed, rejecting the 
contrary view of the High Court.* 

The enactment is silent as to what would be tbe character or nature of 
the joint sir after the transfer, when exproprietary rights have not arisen 
The High Court had in the case cited above held that the share of the 

I Kashi Praead v. Oudh Behan, IV U. D 603=2 L. B. Rev, 208=4 U. P. L B. 
■(B. R.) 8. 

* X U D- 408. 

* Abu Jafar v. Muhammad Kasim, 1930 A. L. J. 1413=1930 A. I. R. All. fi57 
=X1 U. D. (H. 0.) 311=11 L. B. Rev. 270 

T. A.— 21. 
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transferor in the sir ceased to be sir. The Board of Revenue had hold 
that the entire sir retained ils char.iclor in the hands of the co-sharers 
other than the purchaser, if they are in possession ^ Jf the vendor 
relinquished his expropriefary rights to the vendee, the latter did not 
take the sir as his severalty, because if had become khalsa* land of the 
whole body of co-sharers.® But if a co-sharer executes an usufructuary 
mortgage of specific plots of «/r as head of the family which owned the 
joint sir and presumably for the benefit of the family and other co- 
sharers do not object, the latter are estopped from denying the trans- 
feree’s rights * iSir land belonged to 5 and AT. S sold his proprietary 
rights in it to K and relinqnished his expropriotary rights, but not in the 
number in dispute. In proceedings under section I5G, Land Revenue 
Act, certain specific numbers, not including the one in di-.put(', were 
marked off as the sir of S who also acquired IC.i interest by inlicu itance. 
The plot in dispute remained the sir oi K and on his death passed to 5 
with its cultivator as Ji’r tenant.® Tho tenan's of the tran.sferor’s /./’?■ 
did not become tenants-iu-chief ® The purchaser did not acquiie any 
right in tho sir.’ Even if ho without demarcation took possession of a 
proportionate share of the sir, ho was held to have taken as licensee 
from tho co-sharers.® There avore some rulings to tho effect that if the 
purchaser entered into possession by collecting rents from each tenant 
of the sir, the vendor’s share could be entered as his khalsa.® Jf tho 
transfer was by way of usufructuary mortgage, it was held that tho 
sir character of the mortgagor’s share of the sir revived on redemption, 
the mortgagor although he had not claimed oxproprietary rights on tho 
mortgage,*® but had retained posse.'sion of his sir liy collecting rents 
from its tenants.** It was also ruled that in such a case the inoitgagor 
was entitled to joint possession of the revived sir.’® 

^ Mahesh V. Hori Khan B R 9 of 1918=111 U U. 18; Muhammail Kazan v. 
Abu Ja/ar, IV U D 476=2 L R Rev. 81; Ka-naiu tdin v. Rani'an All, I U D. 9 , 
Hanuman Rat v. Lillu, XtV U D 290=14 L U Uov. 600 ; Kalilca Singh v. /Jasden 
Singh, 15 L R. Rev. 111=XV U. D. 175; Rikht Smqh v. Bajrangi Singh, XVI U. D. 
409 ; Amrita v. JRam Kalh ilisra, 1938 A, L. J (B. R ) 108. 

® Gopi Singh v. Kesha Saran, 1930 A. I. R All 459=122 I. C. 768. 

^ Harkaran Singh V. Ghamna Singh, VII U. D 183=7 L. R. Rev. 314=1926 
R. 0. 391 = 12 R. end Or. L. J. 253. 

4 Amrita v. Ram Nath Misra, 1938 A, L J. (B. R.) 108. 

® Swaralh Rai v. Ganga Bishun, XIV U. D. 282=14 L. R. Rev. 504. 

Bib. 

^ Sarda Prasad y. Zafaruddin, IV 256=1 L. B. Eev. 131; Balrup v. 
Son Kali, V U. D. 245=9 R. aad Or L. J. 44=1922 R 0. 406, 

8 Udit Rai V. Tahlu Rai, XV U. D. 21=15 L. R. Rev. 587=14 L. R. Rev. 888. 

B Sarda Prasad v Zafaruddtn, IV U D. 256, Abdul Raoofv. Hajira, IV D. D. 
643. 

I® Ram Kishore v. Jai Vangal, 1926 A. 1. B Alt. 535=VII U. D. (D. C.) 150=7 
L R. Rev. 261=1926 R. C. 329. 

11 lb. 

1* Svhhu V Ram Nath, XIII TI. D. 18. 
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Where a oo-sliarer in sir sold his interest to another co-sharer, and 
did not claim expropriofary rights, his sir became that o£ the vendee and 
not of all the co-sharers.^ 

Where a landlord of a share sold his proprietary interest along with 
proportionate area in each plot of sir, and the area was not demarcated, 
and he had never claimed exproprietary rights, the tenant of the sir was 
held to be a khalsa tenant.^ 

14 Sub-section (3)— It overrides the decision of the Board, Khushali 
V. Bhika,^ and confirms that of the High Court in Murlidhar v. Pemraj,* 
so that sale of a pai t only of a proprietor's interest creates exproprietary 
tenancy in respect of so iiincli of sir and k'lwlk nht land as appertains or 
corresponds to such part of the interest. 

If at the date of a mortgage owned a certain share and cultivated 
a certain area AI of sif, and subsequently acquired another share and 
added an area W to his sir cultivation, and the mortgagee proceeds to 
sell, expropriotary righ's arise in M only and not in iV. 

This sub-section comprises cases in which the sole landlord of a 
mahal or specific area, or a landlord of a share therein transfers a portion 
of his interest, while retaining the lost. He will become exproprietary 
tenant of an area of the sir and khudkashf corresponding to the extent 
of the interest transferred, if that area is demarcated as in sub-section 
(2).® Without such deinaroation, expioprietaiy rights will not arise, 
but the character of the land will bo as indicated in note No. 13 ante 
on page 161. Whore a solo landlord sold a fraction of his proprie- 
tary rights, it was hold that the same fraction of the area of sir ceased 
to be sir, with the result that the tenant of sir became a khalsa 
tenant to that oxlent, and remained sir tenant ns to the rest.® The 
owner of an anna share mortgaged with possession half of it, but there 
was no demarcation of half the sir aroa. It was held that be continued 
to hold the whole of the sir area as sir,'' Where three out of four 
owners of a sir khata mortgaged certain plots in this khata with posses- 
sion, but did not claim exproprietary rights, the entire sir of the khata 
was held to retain its character in the hands of the other co-sharers.® 

15. Sub-section (4). — This sub-section should be kept in mind by 
the oflficer empowered to fix the rent of the exproprietary holding. He 
should ascertain whether the landloid 1 - a .sir-holder to whom section 16 
(2) applies. 

t Muh. Zamirul Hasan Khan v. Kuh Htsihul Zaman Khan, XIV U. D. 172 

^ Raghubansay. Kunj Behan, II U. D. 459 

* B. B. 6 of 1888. 

♦22 All. 205=20 A. W. N. 10 

5 Although an agreement giving Uss area was come to, Bijai Singh v. Chunm Lei, 
XVI U. D. 164=1935 A. W. K. 470. 

6 Baldeo Prasad v. Chillu, V U D. 131=1922 B. 0. 147 

1 Nageshwar Shah v Bhulai, XVII U. D 71=1936 B. D-jllO. 

^ Shea Narain Rai v. Mahabir Rai, II U. D. 171. 
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16, Sub-section (S).— The name “ expropvietary tenant ” is confer- 
red not only on those whose proprietary rights have been (ransforrod on 
or after the 1st of January, 190^, but also on tenants having tbo same 
rights under the corresponding provisions of the two earlier Act.s This 
includes proprietors who lost or parted with their proprietary rights 
between the 22nd of December, 1873 and the 1st of January, 1902, pro- 
vided that the right has not been extinguished by ejectznent, surrender 
or abandonment, or by lapse of time. Where an exproprietary tenant 
died before 'he commencement of this Act, tlie heii's who according to 
his personal law, as controlled by section 9 of the Rent Act, succeeded to 
his rights and became exproprietary tenants, are now subject to the rights 
and liabilities imposed by this Act on such tenants. For instance if such 
an heir died after 1901, the succession to tho tenancy was governed by 
section 22 of the Tenancy Act, 1901. In Ondh a tenant having a right 
of occupancy under section 25 of tho Act of 1871 was called an oxpro- 
prietary tenant. 

17. Rent of exproprietary tenant.— As an usufructuary mortgage 
before 1902 did not give rise to exproprietary rights, the mortgagee in 
such a case was bound to pay the rent agreed upon and could not cliim 
reduction.^ 

An exproprietary tenant has a tight to hold at a rent calculated on 
certain 6xed rates. Unless those 6xed rates included provision for oxir.i 
rent on the ground of sugarcane cultivation, his rent could not legally 
include such extra charge for sugarcane cultivation.* 

An agreement to pay rent exceeding 87^ per cent, was invalid,* 
even though it has been agreed to under a contemporaneous lease of 
. theka* 

Where in a suit for rent based on a compromise the defendant sets 
up the plea that the rent is in excess of that payable under section 14 of 
the Act of 1926, the plaintiff ought to have met that plea in the first 
court, and if he had not done so, he was not allowed in second appeal to 
urge that the rent fixed had not been shown to be in excess of what would 
be so payable.* 

IE a rent is fixed in a proceeding un<lor section 36, Land Revenue Act 
it will be the rent payable although the rale may be in excess of or less 


t Sheolal v. Sukhdeo, 31 All. A. L. J. 6, 437. 

2 BMu Nath Jati v. Ram Lagan, 1939 A. L. J. 617. 

® Prag v. Sital, 36 All. 153^12 A. L. J. 136=>22 I. 0. 955 ; Ram Kunwari v. 
Badrt Singh, B. R. 7 of 1913 ; Dallo v. Ghilaula, 2 U. P. L. R. 1. 0 618=6 

Rev. and O'. L. J. 350=IV U. D. 2 An agreement settling the rent at le's than tho 
maximum is enforceable ; Nand Ram Singh v. Hari Saran Das. 1925 A I. R. All. 100 
•=5 L. B. Rev. 235=.82 I 0. 296='VI U. D. (H C.) 239. 

4 Moola Singh v. Amrit, XV U. D. 158=16 L. R. Rev. 224. 

5 Mama Ram v. Qanga Ram, 42 A. 334=2 U. P. L. R. (H. C.) 71—18 A. L. J. 
282— IV U. D 765. 
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than that indicated by the section and be the resnlt of a kabuUat execnted 
by the tenant,* or of a compromise, or of an agreement.* 

Where exproprietary rent is fixed under section 36, Land Revenue 
Act, the tenant cannot, unless the proceedings under the section are set 
aside, sue under section 59 or section 6 L for a declaration that the rent 
fixed was not in accordance with section 26.® 

The rent payable by exproprietary tenants will be that deter- 
mined in accordance with the provisions of Chapter VI relating to rate 
applicable to expropriotary tenants, as fixed by an ofiBcer empowered to 
act under section 36, Land Revenue Act. Section lOlil) says that the 
rates shall be calculated in the ca,se of exproprietary tenants and of 
tenants holding on special terms in Oudh in accordance with rates which 
shall be two annus in the rupee less than the corresponding rates sanc- 
tioned for occupancy tenants. 

As for Agra, section 110(.3j enacts that in proposing rates for 
occupancy tenants, the rate officer shall have regard to the rates which he 
has proposed for hereditary tenants and also to the rent actually paid by 
occupancy tenants distinguishing between holdings of old and recent 
standing. 

The proposed rates will have to be sanctioned by the Board, and the 
rates will he those so sanctioned. (Vide section 112). 

Any agreement to pay at a higher rate will be illegal. 

Under the earlier Acts, rates of rent of exproprietary tenants were 
25 or 12i per cent. le.ss than those of non-occupancy tenants, and 
the rulings cited below relate to such rates. 

A mortgaging co-sharer has to pay the rent agreed on as rent or if 
the kabuUat was for want of registration inadmissible in evidence as 
compensation for use and occupation.^ 

If on a sale of proprietary rights with possession over sir, the vendor 
covenanted that if he did not deliver possession of the sir, he would pay 
rent at a certain rate which was found to be fair, he was bound by the 
covenant, unless he could show that it was obtained by fraud or was 
contrary to law ; and the fact that the vendee had not had the rent 
assessed in a Revenue Court did not disentitle him to a decree for rent 
at the rate mentioned in the sale-deed ® 

The parties are not prevented either from contracting for the payment 
of a lower rale of rent or from coming to a conclusion as to what rent is 
likely to be fail and they may agree to pay the same.® 

1 Har Prasad v. Khazan, 18 A. L. J. 684, followed in Husaddi Lai v. Chetu, 5 
L. R Rev. 171=V1 U. D. (IJ. C) 109=“1924 R. 0. 69. The case was not followed later 
on the gronod that section 3 nf the Act of 1901, invalidating an agreement to pay more 
than the proper rent had not been cited The court hild that section 8 of the Act 
of 1926, made such an agreement void, Suchity. Baldto, 1937 A. L J. 1284=>1938 
A. I. K. All. 74=1938 K. D 47. 

* Krishna Datt Shukla v. Raji Sam Sat, XIII U. D. 124=13 L R, Rev. 295 ; 
Mukta Prasad v. Bhup Singh, 14 L. K. Rev 288=X1V U D 127. 

* Anrudh Singh v. ilegh Naram Smgh, XX U. D. 211=«1939 R. D 221. 

* Biikhtuwar v. Lda Put, XVI U. D 343. 

® Shso Nandan v. Thakur Rai, 6 A. L. J. 161=2 I. C. 61. 

® Sri Kanioo Singh v. Imdad Alt, VI D. D. (H. 0.) 85=5 L. H. Rev. 136=10 Rev. 
and Cr. L. J. 163. 
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The rate mentioned in Act II o£ 1901, i. e., 75 per cent, was the rate 
when exproprietary rights arose before 7th September, 1926,* but if they 
arose subsequently, though in a partition proceeding started before the 
date of this Act, 87^ per cent, was the rate.* 

The rate of rent is that generally payable by occupancy tenants and 
not the settlement rates.® 

An agreement as to rent is not enforceable in itself but the court 
when fixing the rent under clause 5 may take the agreement into 
consideration 

Private agreement fixing rent of expropriotary holding cannot stand 
against rent fixed under section 36, Land Kevenne Act and a subterfuge 
evade the provisions of law will not be encouraged.® 

When the rent is fixed by registered instrument (and not by court) 
and the tenant has been paying rent accordingly, ho cannot suddenly 
in a suit for arrears claim exemption from payment because rent has not 
been fixed under aection 36, Land Revenue Act. The fixed rent may be 
recovered if not proved to be excessive.® 

If a portion is grove and the rest is denuded of trees, tho latter area 
should bo marked off and rent fixed on it.’ 

The fact that an exproprietor has acquired rights under lliis section 
does not affect any other contractual obligation undertaken by him. A, 
a zamindar, nsufructuarily mortgaged his zamindari share to and by a 
deed of even date took tho lease of the mortgaged property from B for the 
period of the mortgage at a rent fixed. B sued A for arrears of rent and, 
in execution of the decree obtained, A’s equity of redemption was sold, 
C being tho purchaser. C did not get his name registered. B sued A 
under the lease for arrears of rent that accrued duo subsequent to the 
purchase by C. A denied his liability. It was held that though the 
auction-sale mighr. have made him an expiopiioiary tenant, he was liable 
to pay rent even for the period mb^cquent to the sale of the equity of 
redemption.® The sale of the equity of redemption put an end to the 
relation of mortgagor and morig.igco between A and B. Tliough it did 
not extinguish the mortgage as against C, it had that effect so far as A 

1 Mohan Singh v Rap Ram, X U. U 172 ; Gobtnd Prasad v. Seiea Ram, XI U. D. 
5 ; Ahmad Sher Khan v. Latif Ahmad Khan, 15 L. B Kev. 615=XV U. D. ^48, even 
when exproprietary rights arose on the occasion of an nsafructnary mortgage made while 
Act II was in force and the sale took place after 7lli September, 1926. 

* Chutlan Stngh v. Durga, X U. D. 172. 

® Munsaf Singh v. Rodhey Lai, 11 L. R Rev. 5=*XI U. D. 31. 

* Jahangira v. Karar Singh, 16 A. L J. 212=3 Rev. and Or. L. J. 120 ; Lakshmi 
Chand v. Ldadhar, 11 Rev. and Cr. L. J 141=G L. R. Rev. 111. 

® Nabiullah v. Lachhmi Prasad, 1939 B D 298. 

^ Data Ram Jhaoo Lai, A. 1. B All. 200=XV 1 U. D. 563 = 19.16 B U. 
442. 

7 Mohan Singh v. Rap Ram, X U. D. 172=13 R. D. 776. 

* Mithan Lai v. Chajoo Singh, 40 All. 429=4 Rev. and Or. L. J. 168. 
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was concornol. The learned judges got over this i)y observing that the 
termination of the mortgage and therefore of the lease was not pleaded, 
and if pleaded it would have raised a question of fact. The extinc- 
tion of the mortgage and of the lease so far as A was concerned could 
have been deduced as a matter of law, and also from the terms of the 
mortgage-deed. 

The rent fixed becomes payable from the date when the exproprietary 
tenancy arose,* though only three years’ arrears are recoverable. 

Compare with this ( he following : — 

A made a gift of his sir to B subject to the charge of his paying the 
profits thereof to C as maintenance allowance. The land gifted was sold 
by auction to B and B became the exproprielary tenant thereof and 
was no longer liable to pay the profits of the land to C. D became liable 
for it but only to the extent of the rent fixed on the exproprietary tenant 
Bf and not for what B realises from sub-tenants * 

18. Sub-section (6). —A possessory mortgage gives rise to expro- 
prietary rights This has been dealt with in note 4 ante on page 138. 

19. Sub-section (7). — Public purposes include land acquired under 
the Land Acquisition Act. 

20. Sub-section (8) — This has already been dealt with in note 
No. 2 on page 137 

21. Sub-section '9) — Grove land.— The sub-section makes clear 
that exproprietary tenancy does no*- arise in groveland though the grove 
was planted on sir. This overrides many cases to the contrary.* As to the 
rights regarding the trees, a High Court ruling under the Act of 1881 
considered him to be the exproprietary tenant in respect of the trees 
also.* This view was reaffirmed by a single judge in later cases.® The 
same learned judge in a later case ruled that expi oprietary rights did 
not attach to the grove Cpresamably meaning the clusters of trees) 
though they tlid to the groveland, and hence the tree.s pa.'Sed to the pur- 
chaser ® A three judge decision would krep the trees with the 
transferor.* The Board of llovonue is perhaps, inclined to go further. 

* Bhan Perinb Sakai f. Sheodat Bahadur Singh, 15 0 0 45 ; Bardeo Bakbh 

Singh v Sri Pragath Singh, 12 0 C. 35 

* Akbar Busain v Busain Jahan, 1935 A. I. B. Oadli 309=XVI U D. 256=1935 
0. W. N. 437=1935 R D 4<=155 I. C 40. 

* Bafizan v. Ohohhuo Lai, VIII U. D. (H C ) 131=1927 R C. 123 ■,Banmohan 
Singh v. Mukat ilanohar, Xt U. 1). 214 ; Band Ram\. Chedi Lai, IX U. D. (H. C) 
66=9 L. R. Ker. 113 relying on Chandra Lai Si7igh v. Bhagwan Smgh, 29 0. C. 123 
and other oaeee cited below. 

* Jugal V. Deoki, 9 All. 38=6 A. W. N. 320. 

h Bafizan v. Chnkhoo Lai, VIII U D (H. C ) 131=8 L B. Rev. 132=1927 
R. C. 123; Deesav. Dhmi Singh, XVI U D. 112=1935 B. D. 73, 453=154 1.' 0. 
931 

® Yakub Ali V Tajammul Busain Khan, 1932 A. 1 R All. 653=1933 
A. L J. 1289=XIII U. O. (II. C.) 181=13 L. R. Rev 38. 

1 Fitrat Busain Liaqai AU, 1939 A. L. J. 281 (F. B.)=1939 All. 518= 
1939 B. n. 189=7 A. L. B. All. 291. 
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It has hold that whore a grove is planted on sir and the grove 
with the land and the trees is sold, the ijV-rights are lost l>y the sale 
of the land and the grove rights by sale of the trees, and hence no 
exproprietary rights can be claimed with regard to the trees or to the 
grove so long as the grove exists in snch a condition as to exclude 
cultivation ^ 

The Board reviewed the matter at some length in Naim Cliand v. 
Mai Khan* and came to the following conclusion : — (1) where a sir- 
holder is in possession or the grove standing on his sir, after the sale of 
his proprietary rights he becomes the exproprietary tenant of the trees ; 
(2 ) when the sir-holder ha.s tran-ferred the property in the trees before 
parting with his prepiietary rights, ho cannot become the exproprieiary 
tenant of the trees ;(•'>) whore the property in the trees purports vaguely 
to be transferred at auclici along with proprietary rights, his exproprie- 
tary rights in the trees exist ; and (41 when the property in the trees 
is transferred at auction sale at the exp-ess wish or with the consent of 
the proprietor along with the proprietary rights ho cannot claim expro- 
prietary rights in the trees. 

In Bar Saran Das v Harlans Singh,* it was held that where a grove 
existed on sir land, the sir retained its character under the Land Revenue 
Ac*-, and on the proprietary rights being sold, the erstwhile owner 
became the exproprietary tenant ; an 1 if ho sold his rights in the grove, 
the purchaser could out the trees A more oxproprietary tenant could 
not cut down trees on his holding. An oxproprietor who retained 
grove on land, which was his sir, had therefore the right of a grove- 
‘ holder to sell and cat trees. The real point argued was that the purcha- 
ser could not cut the trees, and this was negatived, with the necessary 
implication that the exproprietor became a groveholder, and had full 
rights of ownership over the trees. 

The Board affirmed the view that exproprietary rights exist over sir 
land which was planted over with a grove. No question of the rights over 
the trees was raised.* In one case (before the Act of 192G) the 
Board ruled that the exproprietor did not, Ijy becoming an exproprietary 
tenant, lose his rights to dispose of the trees 5 

1 Safiul Hasnain v. Chandra Devi, 14 L. B. Rev. 7I4=-XIV U. D. 382 ; Mnrtaza 
Began v. Hoihiar Singh, XV[ U D 58^ ; Varari Ltlv Joli P-asad, XVII U. D. 
52=19,36 R D. 87; Bishambkar S<Aa« v Matt Ram, XVil U. D. 336=1936 
R, D. 480. 

* VII U. D. 39=-1936 B. D 493. 

s 1930 A. L. J. 248=1930 A. I R All. 655=«XI U. D. (H C.) 260=11 L. R. 
Rsv 236. 

♦ Murari ImI v Amar Nath, XIV 0. D. 413=-14 L R Rev. 806 ; Lachmi Narain 
V. Jai Kislian,\\l\i D •, Bail Ram v Khuda Bakih, IV U. D. 670; Bnsant 
Kum'iri v Suraj Din, XIV U. D. 35t ; Mannohan Smgh v. Mukat Manohar, XI U. D. 
214 ; llahi Khan v. Baij Nath, II U. D. 413. 

$ Jhamola Koer v. Mujihunnista, II U. D. 266. 
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22. When right can be acqaired independently of section 25 . 
It cannot be aquirod by proscriplion undor Art. 144, Limitation Act.* 

On the principle of the rnlings in 22 1. (J. 124, 29 I. G. 67 7, B. 11. 
16 of 191d, it may he acquired by esioppel,* but not if admission of the 
tenancy was made under a misapprehen-^ion of facts,® or by mistake, 
e. g., inclu.sion of tho plot in rent suits which was never part of the 
exproprietary holding* or by a per.-.on not authorised to act in the manner, 
e. g., a receiver in the insolvency of a zatuindar.® 

27 . Subject to the provisions of section, 82, no agreement for 
Agreement for relm- reliuquislimeut Or having the effect of a 

qaiebmeot of ex-pro- rclinquisliinciit of cx-jwoprielary rights shall be 
prietary right not eu- enforceable in any court whether such agree- 
foroeable. mcnt was entered into before or after such ex- 

proprietary rights accrued. 

Corresponds <0 section 1.7 of the Agra Tenancy Act of 1926, and sec* 
tion 7-A(5) of the Ondh Bent Act of 1886. 

Subject to the provisions of section 82 — Under that section a 
tenant bound hy a lease or agreement for a fixed period cannot surrender 
before the expiration of that period, and a tenant not so bound may 
surrender at the end of any agricultural year, and no tenant can surrender 
a part of his holding save in alluvial tracts in certain cases, and without 
giving up possession ; and an oxpropriotary tenant cannot surrender any 
part before the expiry of three years or six months from the date of accrual, 
of the expropriotary rights As the words .s(and, it is not ea.«y to see the 
particular provisions of section 82 to which the section is subject. Pro- 
bably, it only means that an agreement to surreudor may be made after 
and not before the lapse of three years or six months from the accrual 
of the exproprietary rights. If so, the words “ subject to the provisions of 
section 82 ” are really superfluous in view of the existence of the proviso 
to section 82(1), but have been put in to avoid a possible conflict. 


1 Basdeo v. Ulfat Rai, 37 All. 22=-12 A. L. J. 1153=26 I. C. 21 ; Para* Ram 
V. Raj Kumar Singh, 1929 A. L. J 549=13 R. D. 214=117 I. C. G20. 

2 Bisheshar Das v Sagher-nn-nita, 1 D. D. 55=32 I. C. 902 ; Jahani v. Mathura 
Prasad, II U. D. 263=3 R. and Or. L. J. 152 ; Drig Bijai Narain Singh v. Mahadeo 
Prasad, II U. D. 400 ; Ram Chandra Singh v. SheoraJ Singh, 1 L. R. Rev. 14=111 
U. D. 645 ; ilithan Singh v. Rup Ram, 11 L. B. Rev. 229. 

3 Sarju Bam v. Bharoaa, 1923 B. C. 543=YI U D. 36 ; Lachhi v. Bhawan 
Prasad, 3 L. B. Rev. 8=VIII U. D. 1. 

* Ganpat Rai v. Raghuhir Singh, Xll U. D. 220=12 L. B. Rev. 326. 

Slfira Singh v. Wahidulla,*- R. B. 13 of 1925= VI U. D. civ, 1=1925 R. 0. 
606. 


T. A.—22 
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28. Every tenant, who is not a fixe(3-rate tenant or an ex- 
^ proprietary tenant and who, at the commence- 

ccapancy tenants. ment o£ this Act, ha.s acquired a right o£ occu- 
pancy under the Agra Tenancy Act, 1926, or any previous enact- 
ment relating to Agra, or under the Oudh Rent Act, 1886, shall 
be called an occupancy tenant, and shall have the rights and be 
.subject to the liabi]itie.s conferred and imposed on occupancy 
tenants by this Act. 

1. Occupancy tenant. Note that exproprietary tenants are made a 
class apart from occupancy tenants, and that the word all before “ the 
rights” and the liabilities’’ in section 16 Agra Act lias been omitted. 
Under the Agra Act, occupancy tenancy could have been acquired by 12 
years prescription prior to 7th September, 1926 or under section 16 by 
conferral or by tenancy of Government estates (except in Eundelkhand) 
other than nazul land. Estoppel also gave rise to freedom from 
ejectment and created rights similar to occupancy rights. Acquisition 
by 12 years’ occupation and estoppel is dealt with in a separate note in 
the Appendix, 

2. Under the Agra Tenancy Act of 1926 sections 16 and 17 
regulated the conferral and acquisition of occupancy rights. They were 

Ifi. Every tenant, who at the commencement of this Act has 
„ acquired a right of occupancy under the Agra 

Ocoapaacy teoants. previous Act, 

and 

every person on whom a right of occupancy is conferred in accord- 
ance with the provisions of section 17 of this Act, and 

every person (except in Bundelkhand) who is at or after the com- 
mencement of this Act a tenant of government estates other than nazul 
land, 

shall be called an occupancy tenant and shall have all the rights and 
be subject to all the liabilities conferred and imposed on occupancy 
tenants by this Act. 

Hxcept in Bundelkhand —The meaning of this paragraph as to 
land in Bundelkhand is not clear. Probably it means that occupancy 
rights cannot be acquired by a tenant of Government estates in 
Bundelkhand. 

Government estates meant estates under the sole control of the 
Local Government and not of the Government of India, Hence an area 
administered by the latter was not a Government estate and no occupancy 
rights accrued in it.* Jf the special manager of Government estates 
provisionally sanctioned a lease but the Collector did not sanction it, 
the lessee was not admitted to the tenancy.* 

1 Jagrup Singh v. Harnarain Mitra, XI U. D. 26=>10 L. Jl. Bev, 226. 

* Abdul ifajid v. Raj Kali, XVI U. D. 109. 
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Conferment of right following persons shall be 

of oooapancy. competent to confer a right of occupancy : — 

(а) a landlord or a permanent tenure-holder ; 

(б) a lambardar, with the written concurrence of all co-sharers 

whom ho represents, and, if any co-sharer is a minor, or 
otherwise unable to act, with the sanction of the district 
judge obtained on the application of the natural or certified 
guardian of such co-sharer ; 

(c) a mortgagee in possession, with the written concurrence of the 

mortgagor ; 

(d) a mortgagor in possession, with the written concurrence of the 

morigagee, or with the sanction of the district judge ; 

(e) a person whose proprietary interest is the subject of litigation 

in a court of law, with the authority of the court ; 

(/) I'f'o natural certificaled guardian of a minor proprietor or the 
manager of a lunatic’s estate, with the sanction of the 
district judge ; 

(ff) the manager of a joint Hindu family with the written consent 
of the members of the family who have obtained majority 
and, where any of the members of the family is a minor 
with the sanction of the district judge : 

Provided that, if the minor has a father or a brother as his natural 
guardian, the written consent of the natural guardian shall be deemed 
sufficient. 

(A) a thekadar in accordance with the provisions of section 201 

(2); 

(i) the court of wards in land under its superintendence ; 

(j) a Hindu woman having a limited estate, with the written 

consent of the nearest reversioner or the sanction of the 
district judge. 

(2) A right of occupancy may be conferred — 

(a) upon a tenant in his holding or in any p.art thereof, 

(b) upon any person in laud in which no tenancy subsists, 

(c) upon any person in land in which a tenancy exists, with effect 

from the date of the extinction of the tenancy. 

(3) Notwithstanding anything in the foregoing snb-sections, a right 
of occupancy shall not bo conferred in grove-land or pasture-land, or upon 
a corporation, math or other artificial person. 

(4) A right of occupancy may ho confeiTed for valuable consideration 
or gifted, provided that such a right shall not be conferred in land under 
the superintendence of the couri of wards except for valuable considera- 
tion, and that the conrt of wards shall not delegate its powers to confer 
such rights. 
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(5) A right o£ occupancy shall be conEorrod by rogistoreJ inslruiuont 
only. 

(G) Notwithstanding the pl■ov^^ion3 o£ section 50, the inilial rent 
payable by a tenant npon conferment on him of a right of occupancy 
shall be the rent which is agreed upon between him and his landlord. 

A proprietor whose land was under attachment could not confer 
occupancy rights* nor could a landlord whose land was under a theka 
confer occupancj’ rights on a person or recognise him as the heir of an 
occupancy tenant, * nor could the trustee or manager of property endowed 
to an idol ® A zamindar fioliiiously conferring occupancy rights on his 
wife did not affect the status of the actual tenant.* A gift of a holding 
otherwise than in accordance with section 17 conferred no locus standi 
on the donee after the death of the donor, even if the gift has boon 
accepted by the landlord for a nazranaJ' In a joint undivided khewat 
the landlord is the whole proprietary body ; hence a plot proprietor of land 
in a joint khewat could not confer occupancy rights, even as considera- 
tion for the surrender of a ])art of a holding by the executant of the deed 
of surrender, his remedy being against the plot proprietor under section 
18(5).« 

Nor could a lamhardar as sole collector of rent confer occupancy 
rights in a village where the system was that every co-sharer wa.s enti- 
tled to collect rent according to his share fiom tenants.^ A landholder 
is not a landlord unle.ss he has proprietary interest also.® J’owor to 
confer occupancy rights could not be delegated to an agent.® 

Consent. — A conferral or grant of occupancy rights without tho 
necessar}' consent Avill be inoperative, and tho grantee was no better 
than a tro.spasser.*o An agreement to admit to occupancy tenancy by a 
lambardar who had no authority to confer occupancy right was ilh*gal 
and void.** 

Sanction of the District Judge. — Ilad the Judge any discre- 
tion in the matter ? It is <!uhmitfed that he had to perform a function 
similar to that which ho had under the Guardian and Wards Act or 
Lunacy Act in .sanctioning transfers of property. Under cl. (i) tho 


1 Ilanuman Prasad v. llahth Unsati, X U. D. C7. 

* Kieltan Pal Singh v, Nara.n, 12 L. 11 Bev. 421. 

® PamJetimnr v. Sri Ilanumanji, B. B. 3 of 1033=XIV U. D. (B. B.) 25"=14 
L. R. Rev. 353 (even statutory riglits are not conferred). 

♦ Abdul Rahman v. Sunder Debt, XVI U. D. 540=1935 B. D. 428. 

® Ram Raj v. Deo Saran, XIV U D. 152=14 L. R. Rev. 333. 

® Shib Chandar v. Rama Chnndar, XVIII U. D. 29=1937 R. D. 46. 

1 Sitla Buj- Singh v. Wazir Jolaba^ XVIH U. D. 68=1937 R. D. 71. 

8 Achfiihar Singh v. Bhandei, XV U. I) 510. 

9 Jb. 

19 Sheo Narain v. Darthan, XVI U. D. 623. 

1* Shiva Narain v. Kali Charan^ XVI U. D. 456=1935 B. D. 375, 
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sanction must be applied for by the natural or certificated guardian of a 
minor co-sharer. 

The admission by the lainbardar of a person as joint in tenancy with 
a female heiress did not extend to such person the occupancy rights of 
the female, which were good only for her life.* 

Sanction of the District Judge was or might be necessary under 
clauses (b), (d), (f), (g) and (/). Clauses (6) and (/j must bo kept apart, 
the first relating to the action of a lambardar representing several co- 
sharers, one or some of whom was or were minor or minors, and the 
second to a minor who was the sole proprietor of an estate. In cl. (d) 
the mortgagee’s con^ont should he sought first and if that was impossible 
or unobtainable, the District Judge should have been approached for his 
sanction Thai officer had to con‘-ider the propriety or otherwise of 
according .sanction. Where a co-sharer in a joint khewat had transferred 
his share by simple morigage (under which the property was sold and 
purchased by the mortgagee) the mortgagor could not confer occupancy 
rights while the mortgage was in operation * In clauses (g) and (J) the 
natural guardian or reversioner should be asked for sanction in the first 
instance, 

A District Judge would not ordinarily grant sanction unless the 
conferral of occupancy rights would be for the benefit of the minor or 
his estate ; and would hesitate long where no valuable consideration has 
been paid for the piivilege. 

Similar remarks apply to a case under clause (e) where a court was 
asked to exercise its authority in favour of a grant of occupancy rights. 

A document conferring occupancy rights e.xecuted by the owner 
whose properly was the subject of a suit to enforce a mortgage on it, 
vhich was not legislered according to law, and was executed without 
the consent required by cl. (e), was invalid. 

Under clause (g) a father or a brother who was the natural guardian 
of a minor might consent to a grant under the section. A natural 
guardian could consent only in the interest of the minor or of his esta^, 
and, generally, not to a gift. In fact, in the case of a Muhammemn the 
powers of such a guardian have been pronounced by the Privy Gounci 
to be very limited indeed, even where consideration has passed for a 
transfer. 

^ and jf?, two zamindars, created for substantial consideration occup- 
ancy rights in their ,?/V-land in favour of C, a minor, and made a 
surrender of their .liV rights. Then they sold their zamindari to s 
father. About 21 months after the creation of occupancy rights and 
15 months after the sale, A sued to have tho lease in favour of set 
aside on tho ground that it uas inoperative as ho liad two adult sons w o 
had not agrci'il to it in writing, ami lo have oxproprieiaiy rent fixe 

1 IC'jmil V. Snnwal Smgh, XIX U. D. 671=1938 B. D. 114. 

* KithoTi Lai V. Kashi Ram, XVill U. D. 199=1937 B. D. 255. 
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the sir. Needless to say that the snit was defeated as more than G 
months had elapsed after the accrual of exproprietary rights on the sale. 
The suit might also have hoen defended under cl, (a).' 

Under clause (j), the consent must be of the nearest reversioner, i. e., 
of the person who would take the estate if the widow were to die at 
once ; and of all the nearest reversioners, if the number exceeded one. 
Was consent to a gift to be binding on the reversion ? 

Sub-section ( 2 ). — Land which was the subject of a subsisting 
tenancy could not be granted in occupancy tenure to a person who was 
not the tenant,* for instance, if sir had become by operation of law subject 
to exproprietary rights, the vendor could not confer occupancy rights 
therein on relations of the vendee.® 

Sub-section 13I. — G-rove-land or pasture-land could not form the 
subject of ai? occupancy grant ; nor could such a grant be made to an 
artidcial person. < 

Sub-section (4). — A Court of Wards could confer occupancy rights 
only for valuable consideration and could not delegate its powers 
in this re.spect, e. g., to the Collector or the Special Manager. See 
Athatbar Singh v. Dhan Dei.^ 

Sub-section (5I.— A registered instrument is absolutely essential. 
Admission of status in court was not enough.® 

In this connection section 18 of the Act of 1926 may also be cited. 

18. (1) A person on whom a right of occupancy has been conferred 

under the provisions of section 17 may present an 
tighrof occapLcv! application to be recorded as an occupancy tenant to 
the court of tho assistant collector in charge of the 
sub division, and shall verify such application in the presence of the 
court. 

(2) Subject to tho provi.sions of sub-section.s (d) and (4), the court, 

after giving notice to the person who is alleged to have conferred the 
right of occupancy and sati-fying it.self that such a right has been con- 
ferred in accordance with tho provi...ions of section 17, shall cau.«e ihe > 
applicant to be recorded as an occupancy tenant in tho annual registers 
maintained under section dd of tho United Provinces Land Kevenue 
Act, 1901. If the court is not satisfied as aforesaid it shall, subject to 
the provisions of .sub-sections (d^ and -4^ reject the application. / 

(3) When in proceedings under this section a question arises whether 
the person purporting to have conferred the right of ocou])ancy was 

I Natlhu Singh v Jagthsh Saran, 13 L. R. Rev. 174=Xtll U. U. 102. 

* Kashi Saha v Muh Jarnil Ifllah, XII U. D. 137. 

3 Kallu Punde v. Kaber P.inde, XII U. D. 343. 

♦ This givfia ellect tu the cuH'H duriiled prior to 7th Septeinher, 102 G, and overrides 
Parmanand v. Rammand, 35 All. 474. 

S XV U D. 510. 

9 Mala V. Stcy. of Stale, XVI U. D. 477=1935 B. D. 407. 
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competent to do so, the court shall, if a question of i)ropriotary right is 
in dispute and has not alrcsady boon determined by a court of competent 
jurisdiction, require by an order in writing the party whose name is not 
recorded as proprieior of ihe land in the annual registers iiiaintained 
under section 3.^ of the United Provinces Land Revenue Act, 1901, to 
institute within two months a suit in the civil court for the determina- 
tion of such question of proprietary right. Where the names of all 
parties to the dispute about the question of proprietary right are recorded 
in the aforesaid registers, the court shall frame an issue on the question 
of proprietary right and submit the record to the competent civil court 
for the decision of that issue only'. The civil court, after re-framing the 
issue, it necsssary, shall decide that issue only and return the record 
together with its finding on that ia<ue to the court of the assistant 
collector in chiitge of Ihe sub-division who shall accept the finding of the 
civil court on the is.suc referreil to it. 

(4) Where an order has been passed under sub-section (3), if the 
party whose name is not recorded in the aforesaid annual registers fails 
to comply with it, the court of the assistant collector, in charge of the 
sub-division shall decide such question of proprietary right against him. 
]f such party institutes a suit in compliance with the oider, the court 
of the assistant collector in charge of the sub-division shall dispose of the 
application jiending before it under sub-section (2) in accordance with 
the dual decision of the civil court of first instance or appeal, as the case 
may be, upon such ipiestion of proprietary right. 

(5) Where the court of the assistant collector in charge of the sub- 
division rejects an application under this section, it may (after taking 
into consideration tlie decision of the civil court, if any) award to the 
applicant such damages (including the return of the consideration, if any, 
paid by the applicant to the person purporting to have conferred the 
right of occupancy) as it may deem just. 

(6) The court of the assistant collector in charge of the sub-division 
or the ci\ il court may, either of its own motion or on the application of 
any person, direct that any person be made a party to Ihe proceedings, 
but nothing in this section shall debar a person who has not been a party 
to such proceedings from establishing any right in any civil or revenue 
court. 

(7) An appeal against an order of (he court of the assistant collector 
in charge of the sub-division under this section shall lie to the commis- 
sioner, provided that if a question of proprietary right has been in issue 
between parties claiming such right in the court of first instance and is 
in issue in the appeal the appeal shall lie to the court which has jurisdic- 
tion to hear appeals from the court in which the question of proprietary 
right was decided. 

(8) Notwithstanding anything in section 14, where a landlord or 
permanent tenure-holder has conferred a right of occupancy under sec- 
tion 17 in land which is his ,iir (he followdng consequences shall ensue 
if the right of occupancy is still subsisting at the time of a transfer 
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■which nnder the pro'visions of section 14 would ordinarily cau-.!) (Im 
accrual of exproprietary righls 

(a) If the transfer is liy mortgage, oxproprietary righls shall not 
accrue unless and until the right of occupancy is extin- 
guished. 

(Z>) If the transfer is hy fo!-eclosnre or sale, no expropriotary rights 
shall accrue. 

3. Under the Oudh Act, sections 5 and 6 regulated the accrual of 
occnpancy rights. They ^^ore : — 

5 . Tenants who have lost all proprietary right whether superior or 
subordinate, in the lands which they hold or cultivate, 
Tenants having a shall, so long as thej' pay the lent payable for those 
lands according to the provisions ot tins Act, have a 
right of occupancy under the following rule : — 

Every such tenant who, within thirty years next before the thirteenth 
day of February, 1 850, has been, either by himself, or by himself and 
some other person ftoin whom he has inherited, in posse-sion as proprie- 
tor in a village or estate, shall bo deemed to possess ti borifalile but not 
a transferable right of occupancy in the land which lie cultivated or held 
in such village or estate on the twenty -fourth iltiy of August, 1800 : 
provided that such land has not como into his occupation, ot the occupa- 
tion of the person from whom he has inherited for the first titno since 
the said thirteenth day of Feliruary, 1850 : provided also that no .‘.uoii 
tenant shall have a riglit of occupancy in any village or estate in which 
he or any co-sharer with him possesses any under-pioprieiary right. 

Nothing contained in the former part of tliis section shall allect the 
terms of any agreement in writing entered into between a landlord and 
tenant after the twenty-second day of July, 1868. 

Tenants, every such tenant. Those words show that the person 
indicated must have been a tenant when the Hont Act eaino into 
force, and, since this section repeals the words of section 5 of the Kent 
Act of 1868, he must have been a tenant on the 2’Jiid of July, 1868. 
That is, he must have been occupj’^iug the laud over which i he right is 
claimed as a tenant on that date and not as a proprietor. 

Who have lost all proprietary right. A temporary mortgage was 
not losing ^ 

Whether superior or subordinate. Does the word subordinate 
mean the same thing as under-proprietary ? Or does it mean an inferior 
proprietor ? 

In Baiju V. Tribhuan Bat, Rent Act Ruling No. 4'.1, it was hold to 
apply to under-proprietary rights. So in Jagdeo Singh v. [varam Ah.^ 

1 Suraj Baksh v. Bhagimm Dm, B. K. 7 of 1903 ; Mata Prastd v. Bhenraj Kuaf, 
29 I. C. 401'=I U. D 404. It waa held tint (he mortgage becotriiag irredeemable by sale 

of the right of redemption to the mortgagee in 18CS, losa of all proprietary rights mnst 

be deemed to have taken place at the date of the mortgage, Dehi Singh v. Bhaip 
Amhika Dat Ram, B B. 4 of 1912="IH U. D. 436, 

* II D. D. 622. 
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Second paragraph.— Throe conditions were essential— Iho person 
claiming occupancy rights (a) must have been in possession as proprietor 
in the village or estate between the 13th of h’ebruary, 1826, and the 
13th of February, 185 G, and (b) must have held or cultivated the 
land over which occupancy rights were claimed on 24th August, 1866, 
but (c), the occupation of such land must have commenced on or before 
13th February, 1856. 

As to (ti), the expression has been ” leaves it doubtful whether 
he should have been in possession as proprietor all the 
thirty years, expiring on 13th February, 1856 or at 
any rate, for any period short of thirty years, but on 13th 
February, 18.16, in which case the loss of proprietary rights 
must have occurred after 13th February, 1856, or whether 
he need have been a proprietor at any time during those 
thirty years, in which case the loss of proprietary rights 
must have occurred before 13th February, 1856. 

As to (i) This left it doubtful Vbelher the loss of proprietary rights 
must have occurred before 24th August, 1866, the date 
on which rules as to occupancy rights were approved by 
Crovernmont, or might have occurred any time thereafter 
to 22nd July, 1868. 

The paragraph might therefore contemplate any of the following 
classes of persons 

(i) Persons who were proprietors all the time between 13th 

February, 1826 and 13th February, 1856, or who were 
in possession as proprietors just before or on 13th Febru- 
ary, 1856, the date of annexation of Oudh, and 

(a) who lost their proprietary posse.'sion between 13th 
February, 1856 and 24th August, 1866. 

or (6) who lost their proprietary posses=!ion on or after 24th 
August, 1866 and before 22ad July, 1868. 

(ii) Persons who wore in possession at any time during the 
30 years ending on 13th February, 1856 and who lost 
their proprietary possession before 13ih February, 1856. 

The Board's decision in Debt Singh v, Dhahja Ambika Dat^^ shows 
that (ii) is not excluded. There, on account of a usufructuary mortgage, 
the owners of a mauza lost proprietary possession of it in 1852. Their 
equity of redemption was sold in 1868, but whether before or after 22nd 
July, 1868, it did not appear. It was argued that since the owners did 
not lose their equity of redemption until 1868, section 5 was inapplicable. 
This contention was negatived by Baillie, S. iM,, who oliserved that the 
proprietary rights must bo deemed to have been lost in 1852. This is, 
of course, wrong. The proprietary rights remained up to 1868, but 
proprietary possession was lost in 1852. The learned member relied on 
Rent Act Ruling No. 4 in which it was held that a proprietor who 


1 B. B. 4 of 1912. 
T. A.— 23 
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*niortgaged his rights in land and who lost all his proprielary rights on 
the mortgage becoming irredeemable (mortgagor’s rights being coiilis- 
cated) had a claim to a right of occu 2 )ancy. 

In Mala Prasad v. Sheoraj Kuar,^ it was hold that a loss after 22nd 
July, 1868 was certainly not within the second paragraph, and a loss 
after 24th August, 1866 was probably also not within the saiiio. In 
this case an usufructuary mortgage was made in 1855, and the equity of 
redemption was foreclosed in 1858. Occupancy rights were held to have 
accrrned on the foreclosure. 

In Kali Din v. Kamta Singh, ^ a loss in 1829 was held to be within 
the paragraph. In this case the date of the mortgage was not given but 
it appeared to have been made some sixty years before 1829, when the 
equity of redemption became extinguished by lapse of time. The Board 
ruled that the mortgagee's possession up to 1829 was the mortgagor's 
possession within the meaning of the second paragraph of the section. 

In 5 0. C., 178, followed in 8 0. C., 353, it was held that the loss 
must have taken place before 24th August, 1866. In Gokul v. Sheo 
Shankar Lal^ persons who were proprietors when the Rent Act, 1868, 
was passed were denied the capacity of acquiring occupancy rights. 

In Payag Singh v. Manohar Lai,* a single Judge of the Chief Court 
held that in order to get occupancy rights under section 5, a claimant 
must establish (1) that he had lost all proprietary rights whether superior 
or subordinate, in the land of which he w'as in cultivation at the date of 
the claim, (2) that he had been in possession either by himself or through 
some other person from whom he had inherited i*, as proprietor, within 
30 years next before 13th February, 1856, (3) tliat he was in possession 
of that land on 24th August, 1866, and (4) that the land had not come 
into his possession or of the person from whom he had inherited for the 
first time since 13lh February, 1866, and that the section did not any- 
where lay down any condition to the effect that the proprietary rights 
must have been lost within the specified period of 30 years, i. e., between 
13th February, 1826 and 13th February, 1856. The section only insisted 
that a claimant must show that he or his ancestors were in possession of 
the village in which the lands in suit were situate as proprietors within the 
said period. It may have been that the proprietary rights had been lost 
within the period or after that period, but so long as the claimant could 
establish that he had lost his proprietary rights before 24th August, 1866 
and had become a tenant of those lands before that date, he satisfied the 
conditions laid down in section 5. The learned Judge then ruled that 
where it had been clearly established that the ancestors of the claimant 
were at no time the proprietors of the village, their occupancy rights 
could not be considered to have been established.^ 

1 I U. D. 404. 

2 II U. D. 505. 

s 11 0. L. J. 395=5 L. R. Rev. 73 (0.)==VI U. D. 90=1924 R. C. 02. 

4 1928 A. I R. Oadh 3fi9=IX U. D. (U. G) 223=-10 L li. Rev. 78=5 0. W. 

N. 622=12 R. D 353=111 I. C, 465. 

5 This seems also to have been the view of two Judges in iSdhahir Bux Singh v. 

Sitla Bux Singh, 3 Luck 107=1928 A. I. R. Oadh 152=-X D. D. (H. 0.) 44=10 L, 

R. Btv. 15=4 0. W. N. 1255. 
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This case was followed by the Board of Revenue in Tajammul Husain 
V. Hao Ragho Indra Pratah Singh, ^ in which the four conditions men- 
tioned above were affirmed and were said to exist. 

The distinction between possession as proprietor and proprietary right, 
which is apparent on comparing the first two paragraphs, is of importance. 
Possession as proprietor must have been as indicated in the second para- 
graph. Such possession may be lost by granting a usufructuary mort> 
gage ; but the proprietary rights of the mortgagor remain until the 
right of redemption is extinguished by act of parties or operation of 
law. 

The section therefore contemplated (1) loss of possession as proprie- 
tor, and (2) loss of proprietary right, superior or subordinate. Loss of 
possession as proprietor may have taken place at any time after 14th 
Febiuary, 182G and before 14th February, 186G, and the loss of proprie- 
tary right at any time up to 22nd July, 1868. B. H. 4 of 1912 is some 
authority for the view that the loss of proprietary right may have taken 
place even after 22nd July, 18G8. 

In Suraj Baksli v. Dep.-Com.,^ it was laid down that those persons 
only could be hold entitled to the occupancy right recognised by the 
section who had (a) occupied the land in question before 13th February, 
1856, and (?)) been in possession, as proprietors, of the particular village 
or estate in which the land was situate at some time between 14th 
February, 1826 and 13th February, 1856. As regards proprietors 
admitted to settlements both these conditions must be presumed to exist. 
It was also hold that (he word lost covered all cases in which a proprietor 
of land had either voluntarily or by operation of law deprived himself 
permanently or temporarily of the power to exercise full proprietary 
right over his property. In this case, a usufructuary mortgage in 1882 
of the zamindari right was held to have caused loss of it so as to make 
the morigagor an occupancy tenant of the sir retained by him. This of 
course is wrong, because the loss occurred after the coming into operation 
of the Rent Act of 1868, and a usufructuary mortgage does not cause 
loss of proprietary rights. The dictum of Straight J ., in Inder Sen v. 
Nauhat Singli^ on which reliance was placed, was not considered good 
law under the N. W. P. Rent Act of 1881, for it was held by the 
Allahabad High Court that a usufructuary mortgage did not amount to 
losing proprietary rights so as to make the mortgagor an exproprietary 
tenant of his ji?-land.^ 

In Suraj Bakhsh v. Bhagwan Din,^ the Board ruled that the loss of 
proprietary rights must have occurred before the date of the annexation 
of Oudh, dissenting from Rent Act Ruling No. 4. This was not neces- 
sary for the decision of the case. 

1 XIII U. D. 28=13 L. R. Rev. 137 

2 Rent Act Ruling Nn. 4. 

3 7 All. 553 (at p. 555.) 

< Madho Bharti v. Barti Singh, 16 All. 337. 

® B. R. 7 of 1903. 
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In Lai Bahadur v. Tirbhuwan Bahadur Singh, ^ it was held that the 
loss of proprietary rights need not have taken place before the annexa- 
tion, and B. R. 7 of 1903 was held to lay down an incorrect inter- 
pretation. 

Qu. Whether possession as proprietor was to be deemed as lost by 
the grant of a lease or theka, permanent or temporary. 

These rulings are not remarkable for such degree of consistency as one 
expects from the highest appellate tribunal in rent and revenue matters. 
Clearly to understand the precise purport of section 5 one must ascertain 
what result or effect the framers of the Act intended to produce, and 
then to examine the phraseology of the section to see how far the object 
has been attained. As was observed in Suraj Bahsh v. Bhagwan JDin^ 
and repeated in il/ata Pruiuti V. 5/ieoi‘a; ATwar,® the section was enacted 
as a compromise, after discussion with the taluqadars of Oudh in order 
to secure some concession in favour of village proprietors who had lost 
their proprietary rights by the inclusion of their villages in taluqas and 
were not entitled to under-proprietary rights. In the notes to section 3 
(24) beginning p. 55 above it has been shown what owners of villages had 
under-proprietary rights. A slight repetition will not be out of place. 
Such owners may, for convenience, be divided into two classes, viz. — 

(i) those who, after the absorption of their villages in taluqas, held 
the villages under leases from the taluqdars ; and 

(ii) those who, after the absorption, lost possession of their villages. 

As regards (i) an owner was given undcr-propriotary rights by the 

Sub-settlement Act of 18G6, 

(a) in a case of absorption before 13th Febuary, 1836, if he held his 
village thereafter as lessee for not le«s than 12 years between 13th 
February, 1836, and 13th February, 1856, provided at least 7 of such 
years were within the period between 13tli February, 1844, and 13th 
February, 1856 ; 

(b) in a case of inclusion between 13lh February, 1836 and 13th 
February, 1844, if ho hold the village as lessee for not le.ss than one 3 'ear 
more than half the period between the date of such inclusion and i3th 
February, 1856, provided at least seven of such years were within the 
period 13th February, 1844 to 13th Febuary, 1856 ; and 

(c) in a case of inclusion between 13th February, 1844 and 13th 
February, 1856, if he held the village as lessee for not less than one year 
more than half of the period between such inclusion and 13th February, 
1856. 

All other village proprietors whose villages became absorbed in taluqas 
were not entitled to sub-settlements, though they might have under-pro- 
prietary rights in the .sir, nankar, or other lands in their possession. 

1 B. B. 7 of 1919=111 U. D. 694=5 R. ami Or. L J. 210=8 0. L. J- 64=61 
I. 0., 158=3 L. B Rev. 284. 

2 B. B. 7 of 1903. 

» I D. D. 404. 
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The point to note is that the loss of proprietary rights must have taken 
place before the annexation of Oudh, i. e., 13th February, 1856. 

As regards (ii) An O'wner was given the status of under-proprie- 
tor 

(а) if he was in possession as owner on 13th February, 1856 ; 

(б) in the case of inclusion of bis village in a taluqa before 13th 

Fel ruary, 1856 but after 13th February, 1844, if he estab- 
lished his status at the settlement. 

An owner whose village became absorbed in a taluqa before 13th 
February, 1844, unless his case fell within (i), lost all rights in his village 
except in the plots of land held by him as sir, nanhar^ or as tenant ; as 
also those in class (5) who failed to establish their status as under-pro- 
prietors at the sub-settlement. Of the latter some were under settlement 
court decrees declared to be lessees of their villages or of some areas 
therein either for permanency or for a term Some of the others remain- 
ed in occupation of some of the lands as sir, nankar cr as tenants. The 
point to note is that proprietary rights must have been lost on or before 
24th August, 1866, for in the most favourable case, viz. class fo) they 
became under-proprietors on 24th August, 1866. 

Another class of cases of absorption or inclusion of villages in taluqas 
is provided for by the Hard Case Circular of 1866, noted before. (Vide 
p. 58.) The owners acquired under proprietary rights then. 

Occupancy rights mentioned in section 5 were created as a conces- 
sion to such owners, and from what has gone before it is clear that the 
loss of proprietary rights contemplated by the second paragraph of the 
section must have occurred on or before 24th August, 1866. 

We have seen before that former village owners and others acquired 
under-proprietary rights in sir, nankar and other kinds of land, on 
account of their connection with the village. {Vide notes under the heading 
‘‘ under-proprietor ” beginning on p. 55 at p. 5!) specially). The proviso 
to the second paragraph expressly debars under-proprietors in a village 
or estate from cUimliig .statutory occupiucy rights in any area therein. 
(See also notes to the proviso at pages 183-184 infra.) 

This brings us back to the words in the first paragraph of the section, 
viz., “ who have lost all proprietary right, whether superior or subordi- 
nate ” to which little or no attention seems to have been paid in the 
cases hitherto decided. The question that arises is “ is there any date 
before which under-propriotary rights should have been lost ’’ or put 
in another way ‘‘ is it enough for a claimant of occupancy rights to prove 
that at the date of the litigation he is not an under-proprietor of or has 
no under-proprietary right in, the land in dispute, without also showing 
when he lost the higher right ?” In ISabu Ham v. Bluiiiwan Bax Singh^ 
surrender of under-pioprielary rights in 18(;7 was held to entitle the 
occupant to claim occupancy right. This discussion is based on the 
assumption that subordinate proprietary rights include under-proprietary 


» I U. D. 399. 
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rights, which is not quite clear. If they do not, the word proprietor in 
the second paragraph must mean the owner of proprietary rights, whe- 
ther superior or subordinate, contrary to the definition contained in 
section 3 (6) of the Oudh Act. This seems to be the correct view to 
take as proprietor is expressly and emphatically made not to include an 
under-proprietor. 

Considering the object of the section, it is doubtful whether a usu- 
fructuary mortgage was contemplated by the legislature as being an 
event which prevented the mortgagor from being deemed to he in posses- 
sion as proprietor within the meaning of the second paragraph. The 
only event that was contemplated as causing loss of possession as pro- 
prietor was the complete absorption of a village in a taluqa. 

The burden of proving that the land did come into the occu- 
pation of the tenant for the first time since 13th February 1856, is on 
the landlord.^ 

Where in a suit to contest a notice of ejectment it was found 
that the tenant’s father held the land in 1866 and for some time pre- 
viously, and was a descendant of former proprietors, the Board of 
Revenue sent down the case for a trial of the question whether the 
tenant had a right of occupancy.* 

A's ancestors claimed under-proprietary rights in the settlement of 
sixties but were given a heritable permanent lease, which they lost for 
failure to pay rent. The acceptance of a permanent lease was waiver of 
any claim to occupancy rights. If A continued to cultivate after the loss 
of the permanent lease he did so as an ordinary tenant.® 

After a decree for possession to the mortgagee but before Us execution, 
the mortgagor made a gift of .some bighas of his khudkasht land in favour 
of A. There Avas no evidence that the mortgagor either as proprietor or 
as tenant cultivated or held the land in question on the 24th of August, 
1866. ^ The mortgagee sued A for posses.'-ion of this land. It was held 
that this section which was intended to apply only to exproprietors avIio 
had become mere tenants by August 24, 1866, did not apply', and the 
plaintiffs were entitled to a decree for possession.* This shoAVS that the 
loss of proprietary rights must haA'e taken place before 24th August, 
1866. 

Been in possession as proprietor. — It the proprietor created a 
usufructuary mortgage, ho might be deemed to bo in possession as pro- 
prietor so long as he could redeem the mortgage, and hence if his right 
to redeem was not destroyed until after 13th February, 1826, he could 
claim the benefit of this section.® 

1 Muhammad Ishaq Khan v. Lallu Singh, B. H. 12 o£ 1910. 

* Muhammad Nawah Ah Khan y Mathura, B. B. 4 of 1905. 

3 Sukhraj Kunwar v. Bhagwan Uux Singh, lit U. D 224. 

^ Akhurt V. Badri Prasad, 5 0 C. 176, followed in Bhoaa Singh v. Pokhar Singh, 

8 0. C. 353. 

® Kali Din v. Kamta Singh, II U. D, 696. See note who have lost all proprie- 
tary right,” supra at page 176. 
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Inherited shows that the claimant claiming through another must 
have inherited, and not obtained as a gilt from him.^ 

Proof of possession as proprietor within 30 years before Feb- 
ruary, I856- — In Chandra Pal Singh v. Bhagwan Bux Singh^ possession 
as proprietor was inferred, from the facts that the ancestor during those 
thirty years had settled the village, dug wells and planted groves. Where 
the only evidence was a ruhhar of the summary settlement in which the 
tenant’s predecessor claimed that his ancestors had originally held the 
zamindari and that the then llaja of Dora had no right to the ancestral 
zamindari, and stated that the then Il-ija had the land in his kahuliat but 
fell into arrears, and that his father was in possession and used 
to pay land revenue to the laluqdar, (and this was corroborated by the 
patwari and the kanungo), and it appeared that no claim was made to 
underpropriotary rights, it was held that this evidence was not sufficient 
to prove that the tenant's predecessors had been in possession as pro- 
prietors within 30 years before 185(5.* 

A person was found cultivating certain fields at the regular settle- 
ment and in 1866 ho claimed to bo declared a proprietor of the village. 
The claim was disallowed but he was declared to be a former zamindar 
of the village. It is a natural inference from these facts that he was a 
zamindar at some time within 30 years of the annexation and therefore 
had occupancy rights.^ 

Where a heritable but non-transferable kabzadari was created by an 
agreement in 1868, but seveial transfers took place, it was held that the 
kabzadari was not an occupancy tenure. The owner could not impeach 
the past transfers but could any future one.® 

It has been held that muafi land recorded as occupancy in the last 
two settlements was occupancy land.® 

A permanent lease at a very nominal rent and without any right of 
re-entry on non-payment is an out and out sale.'' 

Heritable, i. e., according to the personal law. 

Proviso. — The tenant or a co-sharer of his must have possessed 
under-proprietary rights in the village. 

Co-sharer did not include mere collateral relations.® 

Under-proprietary rights in the village. — A person entitled to a 
cash nankar, though he may have a charge on the village lands, does not 


1 Jagdeo Singh v. Karam Ah, II U, D. 622. 

* X U. D. 138. 

* Avadh Indra Pralab Sahi v. Ddai Raj Singh, H D. D. 315=3 B. D. 236. 

^ Bhawani Bhik v. Muhammad Mehdi Alt Khan, 111 U. D, 29Gi 

* Muhammad Zalti v. Rashid Ali Khan, III U. D, 562. 

® Manna Lai v Kewal Singh, 12 L. R. Rev 391=16 R. D. 41. 

7 Param Sukh v. Sheo Murat, 1933 A. I. R Oadb 363=XIV U. D (H, 0.) 146= 
14 L. R. Rev. 539=10 0. W. N. 660=17 R D. 636. 

* Jagdamba Singh v. Bhagwan Bakah Singh, II U. D. 139. 
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possess an under-propriotary right in any land in the village ; hence his 
being so entitled did not disentitle him to claim occupancy rights under 
this section.^ 

But other facts may show that he has under-proprietary rights, 
and if occupancy rights are set up they must be ascertained.* 

Existence of underproprietary rights in the same holding in the 
claimant for occupancy rights was fatal to the latter.® 

But if he relinquished his under-proprietary right long ago, there was 
no bar to the occupancy rights * 

Under-proprietary rights acquired by inheritance after the accrual of 
occupancy rights did not affect the latter.® 

The fact that a lease was executed by a tenant with a right of 
occupancy under this section fixing a rent does not deprive him of the 
occupancy rights.® 

An entry at a settlement prior to 2dth August, 1866, that a tenant 
was maurusi had no meaning, as before that date occupancy rights were 
not recognised.^ 

Where a difference existed between the entries in the fard tasjia lagan 
and the Ithasra entries at the first regular settlement, the former was 
relied on in Gaya Prasad Singh v. Eatan,^ 

Last paragraph.— In 1867 D sued for under- proprietary rights on 
account of his being an old zamindar. He failed to establish his claim 
but the taluqdar allowed him to have a decree for kabzadari and retain 
the land at a certain fixed rent. Held that D did not get a right of 
occupancy as defined in section 5, but a right of occupancy in the 
ordinary meaning of the term.® An agreement in a deed of sale of 
zamindari rights did deprive the vendor of any occupancy rights unless 
there was an express provision to that effect. i® 


1 Sri Ram Kumoar v. Jlanoman Singh, 11 U. D. 639 ; Gauri Shankar v. Court 
of Wards, Ajodhia Estate, II U. D. 5G2. 

* Gauri Shankar v. Court nf Wards, Ajodhia Estate, II U. D 562. 

5 Bahuram v. Bhagwan Baksh Singh, I U. D. 399. 

* Babu Ram v. Bhugaan Singh, 1 U. D. 399=29 I. C. 653. 

6 Mohan Lai v Achhaibar Smgh, 2 0. P. L. R (B. R.) 63=57 I. C. 54-=-IV U. D. 
74. 

9 Debt Singh v. Bhaiga Ambika Dat, B. B. 4 of 1912=111 U. D. 436 ; Court of 
Wards V. Sant Baksh Singh, 3 Rev. and Cr. L. J. 246=111 U. D., 613=4 0. L. J. 456 
«=42 I. C. 53 (even thongh the rent be reduced) ; Gaga Prasad Singh v. Ratan, II 
D. D 563. 

7 Partab Bahadur Singh v. Ranjit Singh, 11 U. D. 1 32. 

8 II U. D. 563. 

9 Jang Bahadur v. Rae Raja, 7 0. C. 265. 

10 Bebi Singh v. Bhaiya Ambika Dat Ram, B. B, 4 of 1912=111 U. D. 346. 
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* 

Section 25, Oudh Laws Act — Land reserved under section 25, 
Oudli Laws Act, to an expropriolor alter his proprietary rights had been 
sold in execution of a decree, was for his cultivation and occupation, and 
was not transferable, similar to the land of a tenant to whom section 5 
applies.* 

Section 25, Oudh Laws Act, did not apply to private alienations.* 

Foreclosure under section 87 of the Transfer of Property Act was 
deemed to be a voluntary transfer to which section 25, Oudh Laws Act, 
did not ajtply.* 

Similar rights — Leases or grants which created hereditary but not 
transferable interests did not make the lessees or grantees tenants with 
rights of occupancy as contemplated in section 5, for instance, holders of 
marwat grants. ♦ 

A settlement decree declaiing A entitled to hold certain land by way 
of kahzadari, (being a right something between sir and hahzadari) at the 
previous low rent did not create a tenancy with a right of occupancy as 
defined in section 5 s 

The word kahzadari did not necessarily connote occupancy rights, 
the real meaning being ascertainable from the claim made before and 
the judgment of the settlement court by which it is created.® 

Kahzadari rights could he made transferable by landlord’s consent.* 

A person holding under a settlement decree which declares his rights 
to be kahzadari dawami, heritable and transferable, had a higher position 
than a tenant under section 5.® 

A transfer of kabzidari rights could be challenged by the heirs of the 
transferor.® 

6. Nothing in the last foregoing section shall be construed to restrict 

Saving of power to power of a landlord to confer by registered docu- 
confer right of ooon- ment on any persons other than those mentioned in 
poncy. that section a right of occupancy in the lands which 

they hold or cultivate. 

t Bodha Singh y Rim Sumraii, 7 0. C 312. 

2 Bhoga Singh v. Pokhar Singh, 8 0. C. 353. 

® Suraj Bak^h v. Bhagxean Difi, B. R 7 of 1903 ; Kanehan Smgh v Muzaffar 
Hwaxn Khan, III U. D 564=2 U, P. L R. (B. R.) 132. 

♦ Kalka Singh v Sbeo Ratan, B R. 18 of 19l0=ll U. D. 434 ; Jngan Nath Singh 
V Drigbijai Singh, IV U. D. 587=7 R. and Cr. h J. 156. 

6 Bunyad Hmain v. Ram Sahai Singh, I U. D 357. 

6 Bindha Singh v. Tlaht Khanam, B R. 23 of 1892 ; Baldeo Bakih Singh v. Sahib- 
uwtissa, B. R 11 of 1912 ; Maharaja v. Mathura, V U. D. 145. 

7 Muhammad Zaki v Rashid AU Khan, 2 U. P. L. R. (B. R ) 135. 

® Ram Dayal v. Bishnalh Singh, 1 U. D. 398, 

9 Pirthi Singh v. Lachmi, VII U. D. 219=1926 R. C. 466. 

T. A.— 24 
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A person upon whom a lantllord conEorrod occupiincy righls nmlcr a 
compromise in a suit was an oooupancy ien.int under section G ; ami if 
he did not pay any rent for the holding it could 1)6 determined under 
section 33* oE the Oudh Act. A person holding under a lease, conEorring 
heritable and non-transEerahle rights giving ])ower to sublet and imposing 
liability to ejectment only for non-payment oE arrears o£ rent, was an occu- 
pancy tenant under the section.* 

But the lease must clearly .show by its terms that it was i/iiondod to 
be heritable and not personal to the lessee.* 

Though occupancy rights can be conferred only by a written instru- 
ment, there is nothing to prevent a landlord and tenant from entering 
into a special contract of tenancy, verbally or in writing. An unregisteied 
perpetual lease conveying heritable rights, naslan lad natulan, is such 
agreement in writing within the meaning of the last part of section 5, 
Oudh llent Act."* 

Where a landlord recognised the transferee of an occupancy holding 
as tenant, the transferee did not become an occupancy tenant under 
section 6.® 

The section peimitted conferral of occupanc)’' ri,'hts liy registered 
documents only. This however was not a bar to a plea of estoppel in 
denial of such rights being set up against the landlord, and the rulings 
to that effect passed in respect of the Province of Agra will apply 
with equal, if not greater, force to Oudh An occupancy tenant was 
ejected for non-payment of arrears of rent In settlement of a dispute 
about the standing crops the landlord put in a pefiti'.i asserting that the 
tenant had paid the arrears and that he wished to replace the tenant in 
his holding at the old rent with the status of an occupancy tenant. The 
landlord received the rent thereafter. It was held that the tenant had occu- 
pancy rights and the landlord, having received the rent on a promise to 
continue occupancy rights, was estopped from ejecting the tenant.® A 
got his name recorded as an occupancy tenant at the recent settloineut. 
Later on, the landlord sued A for enhancement of rent as an occupancy 
tenant, got a decree, and realised the enhanced rent from him. A was 
held to be an occupancy tenant.* 

This was because the allegation in the plaint in the enhancement 
suit was an admission that A was an occupancy tenant which, with the 
decree and realisation of the enhanced rent, estopped the landlord from 

1 Chunni Shah v. Evaz All, II U. D. 628. 

2 Badri Btihal v. Batatha, 4 0. L. J. 104=30 I. C. 152=3 Rev. and Cr. L. J. 
158=111 U D. 602. 

S Nabt BaJcih v. Muhammad Mohain Ali, B. R. 2 of 1892 ; Muhammad Nawab 
All Khan v. Mathura, B. R. 4 of 1905. 

4 Shea Partab Singh v. Dilraji, XIX U. D 192=1938 R D 509. 

ijai Narain Miara v. Damidhar, XVI U. D. 082—1925 K. D. 558. 

8 GuUari Lai v. Puran Kunwar, B. R. 16 of 1913 

7 Pokhpal Singh y. Lai Umrao Singh, II U. D. 486=4 B. D. 46. 
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denying A's status.* A proceeding for ejectment in 1896 was compro* 
inised on the terms that the tenant was to dig a pueca well and the 
z imindar conceded occupancy rights to the tenant. The latter con- 
structed the puccci well. The landlord acted up to the compromise until 
1900 when he sougiit to eject the tenant. The Board held that the land- 
lord was estopped from denying occupancy rights.* A tenant alleging 
himself to have been wrongfully dispossessed sued his landlord for 
recovery of possession, for compensation and for costs. In this suit, a 
compromise was filed, by which the landlord in consideration of the 
tenant giving up his claims for compensation and for costs, recognised 
the tenant’s right to remain in possession as occupancy tenant. Even 
though the tenant may not have been an occupancy tenant, the landlord 
was estopped from denying his position as such.* See also Ramplial v. 
Lai Sri Saran.* 

The ruling to the contrary in Sohan Lai v. Mohan Sinrjli,^ to the 
effect that conferral of occupancy rights in .sir-land was illegal and would 
not estop an auction purchaser of the proprietary rights of the previous 
owner, was hardly applicable to C'udh where there was no restriction as to 
the class of land over which occupancy rights could be acquired as there 
was in the province of Agra, but it struck a warniug note as to unre- 
stricted application of the rule of estoppel. In Indar v. Kunji Lal,^ the 
right of one of several landlords to confer occupancy rights was negatived. 
In Ashfaq Husain v. Chiddoo,’’ a compromise in an ejectment suit by 
which the lamh irdar recognised occupancy rights in the tenant was held 
binding on hi.« co-sharers. In Indar Kuar v Kunji Lal^ the power of 
one of several landlords to confer occupancy rights was said not to be 
settled law. In Sheo Ratan Slntjh v. Gur Prasad Singh, ^ it was nega- 
tived. As applied to Oudh, the utmost these rulings mean was that 
conferral of occupancy rights except by a registered document will not 
be recognised. 

In any case, what operated a.« estoppel was some act, representation 
or agreement or conduct of (he landlord A mere entry by the patwari 
that a tenant was an occupancy tenant which has not been challenged 
by the landlord did not operate as estoppel,** nor did a mere misdescrip- 
tion of the status of a tenant in the plaint in a suit for arrears of rent 
operate as estoppel.** 

* Raqhubar Singh v. Sheo Govind, II U. D 448. So also Dhano v. Shahuran, II 
U. D. 284 

* Ginear v Ihrahim, II U. D. 545. 

® Niamat Ali v. Ahmad Ah, II U. D. 242. 

* XII U. D. 278. 

5 II U D. 360. 

« 11 U. D. 316. ' 

M U. D 300. 

8 II U. D. 316. 

* I U P. b. K (B R.) 13. 

*8 Btndrahan v Bhtdrabani, 4 R and Cr, L. J. 201 J Sheo Batan Singh v. Gur 
Prasad Stnqh, 1 U P. L. R (B. R ) 13. 

Ram Kuar v. Mauji Ram, II U. D. 347. 
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4. In this connection section 7 of the Oudh Act may also bo cited. 

7 . If a tenant having a right of occupancy is ejected in accordance 
with the piovision.s of section 52, from the JanJ in 
he possesses the right, he shall thereupon 
*’*"*’^' lose his right of occupancy in that land. 

The reason for the enactment of this section is not clear. Ejectment, 
ipso facto, causes loss of the rights possessed by the tenant ejected. It 
cannot be that the section was intended to point out the only case in 
which loss of occupancy rights occurred. For surrender, abandonment, 
death without heirs, or acquisition of land for puldic purposes would in 
any case cause loss of occupancy rights in the land. 


29 . Every person belonging to one or another of the follow- 
„ ing classes shall be a hereditary tenant, and sub- 

Hereditary tenants. ...i-i- j.'.. 

]ect to any contract which is not contrary to 
the provisions of section 4 shall be entitled to all the rights con- 
ferred, and be subject to all the liabilities imposed on hereditary 
tenants by this Act, namely : 


(a) every person who is, at the commencement of this 
Act, a tenant of land otherwise than as a permanent tenure- 
holder, a fixed-rate tenant, a tenant holding on special 
terms in Oudh, an ex-proprietary tenant, an occupancy 
tenant, or except as otherwise provided in this Act as a 
sub-tenant or a tenant of sir ; 


(b) every person who is, after the commencement of 
this Act, admitted as a tenant otherwise than as a tenant 
of sir or as a sub-tenant ; 

(c) every person who, in accordance with the provisions 
of this Act, acquires hereditary rights. 

1. Sections 29, 30 follow the language of ‘•eclioii 19 of Iho Agra 
Act, and are in some respects similar to sections 3G, 37 Ondh Act, by 
which statutory tenants were created Now, there will be no statutory 
tenants and their place will be taken by hereditary tenants. 

Sub-section (1) coircsponds to .section l9('o) of the Agra Act, and 
section 36 of the Oudh Act, Suli-section (2) corresponds to section 19(10 
of the Agra Act and section 37 of the Ondh Act. 

2. Section 29 clause ta) indicates the classes of persons who cannot be 
hereditary tenants, and illf'se are also pensons who could not t)e statutory 
tenants. Section 30 [taints out the classes of laud over which hereditary 
tenancies will not arise, and these aro also classes of land over which 
statutory tenancies did not arise. 

3. Before the (Jiidh and the Agra Acts, [tof.-ious adiuiltod to 
tenancies became ordinary or noii-oceu|):iiicy InnanN, unless ibo higher 
rights of permanent tenure-holders, lived rate tenants, oecupanoy or 
expropriefary tenants or tenants on special terms in Oudh, or the lower 
rights of sub-tenants were conferred on or acquired by them. Tho.so Acts 
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made the persons so admitted statutory tenants, in Oudh limited to 
seven and subsequently ten years’ tenancies, and in Agra to life tenancies. 
Now they will have hereditary righl®. 

Tenants oE sir and sub-lenants will not be hereditary tenants except 
when otherwise provided by the Act. 

4. Subject to any contract not contrary to section 4.— Persons 
holding under such valid contracts will not be subject to the rights and 
liabilities oE hereditary tenant®, but Eor Fourteen years will be governed 
by the terms oE the contract. The class t£ tenants to which they would 
belong is not indicated. Either they will be non occupancy tenants Eor 
14 years and hereditary tenants thereaEter, or hereditary tenants without 
the rights and liabilities oE such tenants 

.5 Person who was at the commencement of the Act a tenant, 

shall, unless he bo oE an excepted class become a hereditary tenant 
and the issue in each case where a hei editary tenancy is claimed under 
section 2'J(al will be whether at. the commencement o£ the Act, the 
claimant was a tenant not belonging to one oE the excepted classes, i e., 
a person who had been admitted to the tenancy or had been recognised 
by the landlord or landholder as tenant. 

Under section 3 in note No. 24 to sub -section t23 1 the matter 
as to who may be regardeil as tenants has Ireen di‘>cussed at some length 
and those notes may be reEerrcd to (vide supra page 43 and the 
Following pages). Statutory tenants or their heirs who vrere such 
tenants at the commencement oE the Act will become hereditary tenants 
on that date. 

6, Every person. — The word every is very important and wide 
enough to include a lessee for a term or in perpetuity for an indefinite 
term. It also shows that where A, B and C are admitted to a holding as 
co-tenants, all three hecoine hereditary co-tenants. 

7. A person includes any company or as’cciation of individuals, 
incorporated or not. Honce, idols, companies, joint families, trusts, 
muths, etc , in fact any person who can be a tenant may be a hereditary 
tenant. 

A trespasser is not a tenant although he was a tenant at one time 
and had been ejected.* 

A tenant oE 18 bigbas was ordered to be ejected and dakhal was 
given against him, but crops stood on a very small part. Instead of 
having a fair rent fixed under sections 97 and 98 of the Act of 1926, 
the landlord sued the tenant three years after, Eor rent of the holding 
for tho year which was in arrears at the time of the dakhal, being a 
year Eor the second half o£ which the tenant was no longer the tenant. 

It was held that without any of the landlord’s intention to readmit or 


J Raji V. Ram Lagan, 1930 A. L. J. B37. 
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<)£ his written assent to the continuance in possession, a readmission to 
the tenancy of the holding could not he inferred.* 

8. Cl. (al. Is at the commencement of this Act. — A fonani, 
entitled to be in possession on the date the Act comes into effect will 
become a hereditary tenant and will be entitled, if wrongfully dispo.s- 
sessed, to be restored to possession by a properly framed suit under 
section 183,* unless a successful suit for his ejectment bo instituted 
before that date.* A co-tenant who was not impleaded within limita- 
tion in a suit for ejectment filed against the other co-tenants before the 
commencement of the Act will become a hereditary tenant although he 
was impleaded after that date as a defendant.* 

Where a l-Iiud/ca<1it plot of a zamindar was mortgaged to tlio extent 
of half with A (in 13:i4 F ) who was also allowed to cantinuo cultivation 
of the other half (begun in 1333 F ), was mortgagee of one-hrilf and 
statutory tenant of the other halt.® 

A tenant holding under a term lease, or under an agreement made 
validly and for consider.ttion providing immunity from ejectment except 
for default in regular payment of rent or for breach of .some other 
specified condition was a tenant-in-chief at the commencement of the 
Act, but did he become a statutory tenant ? The Patna PI'gh Court 
answered in the affirmative. On 7th September, 1926, A held certain 
land of B under a lease the term of which was to expire later It was 
contended that A can be ejected where the term hc.d expired, and was 
not a statutory tenant as the Act was not retrojj’jctive and that section 
8(1\ of the Act of 1926 did not affect a contnet which was in existence 
on 7th September, 1926. ft was hold by lie Patna High Court that 
as the landlord had no right of present po-session on 7th Septemlier, 
1926, there was no question of tho re rospect.ive effect of the Act, as it 
did not affect such right, and that under the expression used in sec- 
tion 19(0), since A was a tenant on 7th September, 1926, ho became 
a statutory tenant, and that ever// agreement mentioned in section 8(1) is 
general and embraces a contract which was in existence on 7th September, 
1926.® 


1 Sheo Gulam Mai v. Maharaja of Damraon, XIX U. D 22.5=*19.''8 It. t** 6'^® 
distiogaiahiag Devi Dayal v Chhanai, X D. D. 127 ; Ram Singh v Dnrgn Narain 
Singh, IX U. D. 105 in which it had been held that a previoaa mit for ejectment agsinat 
a trespaeaer ander section 58 of the Act of 1901 estopped the landholders from suing 
the tenant as a treapaser. 

* Ganesh v. Badri Prasad, IX U. D. 18=0 L. H. Rev 20=1927 R. 0. 455. 

® See Raghu Nath Sahai v. Bhuhua, IX U. D 116=9 L. B. Rev. 2.60, Sultan Singh 
V. Karan Singh, 269 ; Jai Ram Singh v. Sohan Lat, 10 L R. Rev 6 ; Ram Adhar r. 
Narain XII U D 218 

♦ Srijmt Bax Singh v. Dto Narain, XT U. D 2. 

h Jageshar V. Ghurpati, 12 L. B. Bev. 400=16 R D. 43. 

® Ram Ranhijaya Prasad Singh v. Deoki Ahir, 15 Pat. 619=1937 A. I. R> Pst. 
180. 
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Under the earlier Acts, a perpetual lessee was held to be a non-ocou- 
pancy tenant.* In more recent cases, the Board looked upon permanent 
leases as creating occupancy rights * 

A permanent lessee (in Oudh) is defined in section 3(15). He is to 
bo like a hereditary tenant. 

Where a tenant, mortgagee of proprietary rights in plots including 
those comprised in hi.s holding is redeemed, the tenant rights revive and 
he will become a hereditary tenant.® 

Admission could have been implied or inferred from circumstances 

A suit for ejectment of a person without averring that he was a 
trespasser was taken to be recognition of his status as tenant, even 
though it was unsuccessful because owing to the non-fixation of rent, 
the land was held not to be tenancy l.ind,* unless the plaint read with the 
circumstances .showed that suit was really one as against a trespasser ® 
A suit for fixation of rent followed by a decree was a cleat indication of 
admission to tenancy,® so a deciee for rent.® 

9. Cl. (b). — The remarks made as to tenants holding under special 
contracts or lagreement in the notes to cl. (a) apply to this clause also. 

Admitted, i. e , by a person entitled or empowered to admit, c. < 7 , 
the zamindar, or co sharer in exclusive proprietary possession of the 
area in which the land i.s, etc. 

10. (i) Admission as a tenant. — Implies a contract of tenancy, 
express or im])lied from circumstances. A contract is between two 
parties who agiee to the same thing in the same sense. An owner of 
laud cannot make a person his tenant by simply calling him so or having 
his name entered in the village papers, unless such other per.son assents 
expressly or impliedly by contract. For instance, a tenant dies. His 
heir is entitled to succeed him to the tenancy, but he is not bound to 
take it up. If he refuses to, or does not, take it up, he does not 
become a tenani and is not liable for the rent of the land since his ances- 
tor's death, although the patwari or the zaraiudar or both has or have got 

* Deo Nanim tSinyh, v Jugat Narain Singh, 8 L R. Rev 26l=VIII U. D (H. C ) 
238=.1927 B C 281 = 103 1 0 237 ; Gauri Sahat v Jlewa, 24 P L. B. (B. B.) 69 ; 
Ram Nath v. Aiadh liihari, II U. D. 627. 

2 Shyam Sunder Smgh v. Earn Dhan Dei JCuiiwiri, XII U. D. 341 ; Riipan Sahu 

V. Chandra Deo Singh, B B 10 of 1930 ; Ram Naresh v Ram Dm Stiigh, XI U. D. 

212 ; iluatafa Eusain v Eaghu Nath Itam, XIII U. D. 99 

® See Bhairon v. Bunti Earn, 11 L. B. Bev. 214=XI U. D 135. 

4 Ram Singh v. Duiga Narain Singh, IX U. D. 105=10 Ij B. Bev. 241=12 B, D. 

823. 

® Nathu V. Sant Kunwar, III U. D. 130=4 B. and Or. L. J. 203=5 B. D. 537 ; 
Rameshwar Dayal v Roahan, II IJ. D. 78=3 B. aod Cr. L. J. 16^=4 B. D 544, 
Rakhan v Katka, iV U. D. 137=1 L. B. Rev. 194=6 R. U. 242 ; Jamwanti v. 
Balbhaddar, VI U D 304. 

® Raghu Nandan Rai v. Bantdeo Raj, XIV U. D. 145=1 4 L. K. Bev. 303. 

1 Tika Ram v. Udey, 1 A. W, N. 28. 
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his name entered as tenant, and altliou^li he is liaMo as lo|(aI n'piosenta- 
tive to the extent of the a<sots of llie doeeascd in his hands, for any 
arrears of rent due from the deceased at his tleath * As Sir John Edge, 
C. J.. observed in the first mentioned ca-e, “ the person upon whom the 
right of occupancy devolves is not hound to accept the tenancy, l)ut if 
he does accept it, he must accept it subject to its burdens ”, one of such 
burdens being the liability to piy rent, and “ if suc-h person elects not to 
accept the right of occupancy his liability would be limited to tluit of a 
legal representative to whom assets had como.” Tlie heir may not have 
taken up the tenancy because be was unwilling to or because the tenancy 
had been sold as happened in 17 All J5. The question arose recently in 
a very direct form before a single judge. There, the name of the heir 
of a tenant was entered in the khatauni a.s tenant in place of his ancestor, 
and without any application by him. He did not take up the land and 
when sued tor arrears of rent duo since the decease of his aneoslor, denied 
the existence of the relation of landlord and tenant, and his liability 
for the claim. The learned judge ruled, and rightly, that he never became 
the tenant, though he might have become one if ho had chosen to take 
up the land as heir to Ins ancestor.* This decision was. it is submitted, 
wrongly reversed in Letters Patent Appeal. 

Conversely, a person cannot constitute himself a tenant of a land hy 
simply calling himself one or having his name entered in the village 
papers or taking possession without leave or license. In Bengal, tenancy 
by squatting seems to he Fairly common. In an old case,® it was observed 
“ we think that though hy the law of landlord and tenant as applied in 
England, a person who takes up and cultivates the land of another ttheio 
being no express permission to cultivate on the side of the landlord, nor 
any express condition to p.iy rent on the parr of the cultivator) would nof, 
be allowed to be regarded as a tenant, hut treated as a meio tie-passer, 
the peculiar circumstances of this country preclude the applicability of 
the technical doctrines of the English law of landlord and tenant to such 
a case. Here it is a very usual thing for a man to squat on a piece of 
land, or to take into cultivation an unoccupied or waste piece of land. 
Tenancy in a great many districts in Bengal commences in this way, and 
where it does so commence, it is presumed tliat the cultivator cultivates 
by the permission of the landlord, and is under an obligation to his land- 
lord to pay a fair rent when the bitter may choose to demand it ; thus the 
established usage of the country regards these parties as landlord and 
tenant, and unless the landlord chooses thus to treat him, the cultivator 
is not regarded as he would he by law administered in England, as 
a trespasser but as a tenant.” 

In these provinces, tenancy hy squatting has never been encouraged 
or countenanced, although provisions have been made for payment of 
compensation for such wrongful user as rent or as compen.sation for 

1 LehliToj V. Jai Hingh, 14 All 38=^12 A. W N 143 ; Mahuraja of JUnures v. 
Dayal Singh, 19 All. 35=17 A. W. N 88 

* Jiudra Dat v. Ham Kumar, S. A. 255 of 1934 decided on 27th September, 1937. 

* Nitya Nand Ghosh v Krishna Ktshor, W. B. Bp. No. Aot X| 82. 
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use and oeeapation. Section U of the Agra Tenancy Act, 1901, em- 
powered a laiidliolder to sue a cultivator who hid taken possession, or 
oonlinuod ni possession, without his <,ijiisont, [or recovery oE a fair 
occnpation rent for the period of such occapation and expressly enacted 
that such period of oerupition was no', to he regarded as occnpation by 
a tenant so as to connl. towards the period of prescription for the acqnisi- 
t ion of occupancy rights By a carious chain of reasoning a single judge 
luled that since a lanilholiicr was under that Act a person to whom rent 
was payable and 'ipciiou dl londored a person occupying land with- 
out the consent oE tlin person entitled to occupy it liable to pay rent, the 
alter might in a way he n-gardcil to he the landholder of the former.^ 
UndoL section 14 of the Agra Tenancy Act, I'JiG, this position was em- 
phatically repudiated, as it enacted that such a person might in addition 
to hoing ejected, liave to pay (l.image^ whteh may extend to four times the 
annual ronl. 

The Ondh Act hid -ei'lion 1 J7 to a -.imilar effect. 

Now section IdO reproduces the gist of those sections in this rcapect. 

(it) binco ten incy by a Imissiou i' a mittnr of contract, i,e., ennsen- 
••<us ad ho.h LuKlholilor and tho other should understand that 

the admission ot the other is a-, tenant and in no other character A 

is the mortgvgea of a tenant in pisso^sion li’cr years he had been 

pissing kahuliats a'- tonani under a mistake of his exact legal position, 

as he could noi he a tonant. Baits to redeem his mortgage were defeated 
on technic il pleas taken by him wlitlo asserting liis position as mort- 
gagee There was no suggestion by anyone that ho was a tenant. He was 
shown in tho pipers as mortgigee until 191."), and from 192G-7 he was 
descrilied as I hough the actual position was that the landholder 
looked upon him. as tenant wlieroas A rogu riled himself as mortgagee 
until I'J 15, when t he morlgignr and his widow died heirless, and the 
land lapsed to the / imi'idir. Until then there was no admission of A as 
tenant. When the Tenancy Act of 192G came into operation, A had 
not acquired occupancy rights hy 12 yoirs" occupation as tenant, and 
therefore ho became a .statutory tenant, and his sons iiflor him took posses- 
sion as heirs of a statutory tenant, * Now A will be considered a hereditary 
tenant. 

The gr.iiil of an ordiniry piita ta the holder of a muafi at a rent 
which was favourable, being somewhat less ih.m tho revenue of the land, 
cannot be taken to mean that the lessee gave up his rights as a muafidar 
and consented to his admission to a mere tenancy,* 

Where a zamiiulir took up the position tint the person in occupation 
as tenant for some considerable time w is admitted by him not as the land- 
lord but as the morigagrte of an ooonpincy tenant, be had to prove the 


‘ Ball! V Naubat, 9 A. L J 771=16 I. C. 120. 

2 Bishmmath Prasad v. Maharaja of Dtnares, 1938 A. L. J (B. R.) 39. 

^ Til'ikihitri Ssngh v. Sukhraj Jiosr, 14 L, R. Rev. 148-=XIV U. D. 436 
T. A.- 26 
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mortgage according to law, and not liy vague oral ovidence ui an 
unregistered deed.* 

{in) Aa admission to tenancy had to be made by the owner or person 
entitled in law to admit. A mortgagee in possession or tliekadar 
in the absence o£ fraud on the mortgagor or owner or restriction on his 
powers could admit tenants to the occupitioii of land (anl the.-ehy could 
confer all the rights and privileges of tenants) in the ordinary course of 
prudent management. Admission of a person as tenant by a thekadar 
created a statutory tenancy unless the owner had restricted the powers 
of the thekadar and such rosirictions were known to the poi'on admitted,* 
and the admission was not in good faith in the ordinary course of 
management. Under the Agra Act, 1920, a thekadar could admit 
tenants in the ordinary course of m.inagomont, but not expr(3s<ly for a 
period exceeding seven years or o'ctending hiyoiid the term of his 
theka, unless such power was e-xpressly conferred on him. This is 
also the rule laid down in section 211 of the present Act. Wliere on the 
death heirless of an occupanoj' tenant, the thekadar granted two receipts, 
one to his daughter in the name of the deceased for rent paid b}' her on 
account of the occupancy land, and the other to her infant son, noling 

that it was on account of the occupancy rent, ho was held lo have 

accepted the son as tenant.* One of several morigagees who used to collect 
rents and grant leases, was deemed to ha the authorised agent of the 
others for these purposes, and a poroon admitted hy him was not deemed 
to be a trespasser as against one who later uti bocaiito the landlord.^ 

Long term and perpetual leases, and leases on very low rates 
of rent were as a rule not binding on the mortgagor or the lessor of a 

theka, because such leases wore not in the ordtiiary cour.'so of manage- 

ment, and on redetapf.iou of the inartgage or toriniiiattou of the theka 
ceased to be operative, s unless the mortgagor or thekt lessor admitted 
the lessee to oocupation by aeceplanee of lent® or hy other comluct of 
his.* 

* Sherj Nuth V GwiB'h liux Smgh, VI U 1) ljl)«=5 L R. Rev (0.) 41=1924 R. C. 
51=9 R. D. 495. 

^ Padai Khan v. iloh. ilefidt Ah Khan, II U D G2t)“33 I C 203 , (-Wev v 
Lai Partab, B R 9 of 1892 ; Gur Sarin v Jngun Niith X H. D. (U C.) 
37=10 L. B. Rev. 19, Contra Krishna Kumurt \ J'nihuuitin Dal, Xt U. U. (U. t!) 
189=10 L R. Rev 2l6=l2 K D. 50, Chhallnr/ml Singh v. Dhadeahirar Prasad 
Singh, Xt U. D. (H C) 61 = 11 L. K. Rev. 18. which held that the interest of a tenant 
admitted by a thekadar ended with hie thek,t. 

^ Parbhu Narain Singh V XIII U D 94=12 L R Rev. 357 

4 Kashi Prasad v. Under XII !!• D. 186=12 L K. Kev. 197. 

h Ran Chand v. Ilans Jtij, 3 A. L. J. 617=16 .\ \V. N’. 41 ; Jagrant v. Kokila, V 
IJ. U 573=4 L. B. Rev. 366=10 R. andCr L. J 1=1923 R. C. 288; Ram Das Singh 
V L’dil Naram Singh, XX U. D. 189. 

* Alin Collector of Bash v. Samara Singh, 8 A L J. 802. 

* jilultn Husain v- Budan Singh, XIll U 1). 160 = 13 L R Rev. 395 , iloh Rasa 

Uasiun V Bhaqwan Das, XIV U U 423=14 L R Bev 144,,/oymv Ka/pi, H 
0 Ij. 859 , Lul V. Vdey Partab, B. R 9 'f 1892 ; Pntlai Khan v. Muh. Mehdi Ali 
Khan, II U. D. 626=33 I. 0. 203=2 0 L -J 754 ; Ran Dulan v. 

Balak Ram, B. R 7 of 1920=7 K and Cr. L J. 42 ; Rang Das v. Alangioni II 
U. U. .S77 ; Gobre Singh v. .Tmala Prasad, 14 0. tJ 204=11 I. U 924 ; Ram .lu(“r 
Smgh v. M-n Ran, IV U U. 120=1 L R. Rew 190= -7 B. and Cr L J 7 ■, Bar 
Pal V Bal Got mil, 7 All 5ri8=5 A W. N 134 , Muhabir v. Bent Madho, 8 b. K- 
Rev. 2#—. 9. 6 R C. 802. 
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These cases, except Ram Chand v. Hans Raj, (3 A. L. J. 517) do not 
touch the question whether a mortgagee could admit a person to a tenancy, 
but all proceed on the view that he could do so for the period of his mort- 
gage. Since a mortgagee could on this view admit a person as tenant with- 
out fixing any term or rent, the person admitted acquired all the rights and 
privileges of a tenant, e.g , acquisition of occupancy or statutory rights, 
and now hereditary rights. Such a person was not a trespasser at the 
commencement, and all that can be said is that on the termination of the 
mortgage or thoka he began to retain possession without the consent of 
the landholder and in contravention of the provisions of the Act then in 
force. 

If a mortgage is usufructuary, the mortgagee is entitled to possession 
and management, and he alone may admit to tenancy or grant leases 
to others. But as not infrequently happens, the mortgagee grants the 
property mortgaged to the mortgagors under a lease or thoka, with 
powers of full owner, and then the mortgagor or thekadar may like a 
prudent man let in tenants or gian'^ ordinary leases on adequate terms 
But this power can be exeicised only during the continuance of the lease 
or theka. Once the mortgagor lessee or thekadar is ejected or his lease 
or theka ended, his power to let or admit tenants disappears and any 
person let in as tenant ihoroatter by the mortgagor is not an admitted 
tenant, but a trespas-ier ris-a-rh the mortgagee,! and the fact that the 
mortgagee has recogni-ed as tenants other persons similarly admitted does 
not affect the position in any way 

G-enonilly a thekadar (or inorlgagee) lost all power to admit tenants 
on the termination of his thoka (or mortgage),* and if his power to 
create tenancy or fresh ten incy was conditional on the owner's consent 
(and the pei>on admitted knew of it.) which was not obtained, a person 
admitted without .such coii'cnt did uot become a touaiit of the owner on 
the termination of (lu interest of the person adtnitting.* 

(io) Any pei'aun holding in good faith as a cultivating ryot under a 
temporary manager, proprietor, Hindu widow or even a lease-holder was 
deemed to be a tenant of the owner Tn this case a person admitted 
as tenant in the ordinary course of management by a Hindu widow in 
possession was held to be a tenant of the reversion and he could acquire 
occupancy rights by pre-emption, and the reversioners were held not 
entitled to challenge such acquiescence as beyond the legitimate acts of 
a Hindu widow * 


1 JCrtshna Si/iai V. J^uifour Sen, XVII U D 205-.1936 R. D. 339. The head 
note (if this case in tliu U D i.s iiiiiccarote 

* Afuiari Lai \ Dtbx Singh B R. S of 190!*. 

* Muharnm'td Ahul Unsan K/mh i Dttkh ITifan Pal, III D. D. 229 

* Narnin Singh v. Ganour Singh, 3 R and Cr L. J- 91. 

5 Muhammad Ilaiain Khan v. Chaturbhuj, V U, D. 121=3 L. R. Rev. 43. 
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A Hindu widow could not grant a valid perpetual lease,* but such a 
lease if granted was only voidable aiul not void, and the lessee uni il the 
avoidance of the lease was not a trespasser. He could bo ejected as a 
tenant.* The lease did not automatically come to an end with the 
widow’s death, but some proceeding had to be taken to get over its effect.* 

The reversioner e.ould after the widow'.s death sue to eject the 
lessee without getting a previou.-* ehil court declaration as to the invali- 
dity of the lease/ and he could sue in a civil court to eject the lessee 
as a trespasser.® This view is not reconcileable with the Board’s view 
in V D. D. 5ti8. She could however grant a perpetual lease for legal 
nece.sslty® which has to bo proved ; she could not grant occupancy rights 
in her late husband's sir * A graiir by her of occupancy or grove lights in 
the ordinary course o£ man:igem->nl over a small area was hold binding 
on reversioners.* 

A perperuiil lease gianied by a Mahomedan mother as guirditm of her 
minor son, though not liiadiug on the son, creates a tenancy, bocaii-e the 
manager of a zimindari has power to let agricnhural land.® 

A lamhardar may lot in a tenant at fair and economic rate'-, even 
during the pendeucj- of a partition suit between him and his brother.'® 
But if ho had no power to grant a p.irticular lease. confer occupancy 
rights or create ti tenancy that he did without ihe consent of his co-sharers. 
the grant is void even us tigaiiist him'-elf and h'* may join the others in a 
suit to eject the grantee *' 

It was also held that a lambard.ir by graiuing a perpetual lease fsuch 
lease being held to amount to conferral of oocupancy rights! without the 
consent of his co-sharers at leasi adniiil(‘d the lessee to a tenancy even 


* Chauhan v Jiam Sarvp, 3 K and Or. L J 209 ; Jumnn Prataii v. Dicarkn, 6 
L R. Rev 3=r,n R and Cr I, J 4ti==192."» K. C. G^Vl U. L) . 3|2 

* Chauhan V. Ham C^arui). 3 H. and Cr L J. 209. 

3 Hazari L il y. Xaurangt L>,1 VU I) L R Rev. 3S4-=1() R. nml Or 

L. J. 17=1923 a C. 48:t. 

* Jlaj Jiup Kuar V. Kandhya 47 All 2=22 A. 1,. J 846=1924 A. 1. R. All 
785=82 I. C. 238=V1 U D (H. 0.) 292=5 L. K Rev. 313=1924 R. C. 460=11 R 
an! Cr L. J. 12=9 R. U 341 -jn .ipneal ttom Kmidhya v Raj Rup Kuar, 1923 R C. 
341=5 R. D. 29. 

h Ram Prasad v Faith Sogh, VII U « (H. 0 ) 220=7 L R Rev. 291. 

« Anrudh Rat v Parmeshrl Prasad /farain flinyh, Vtll U D. 27=8 L. R. Rev. 

156=1927 R. C. 157 

* iladho V. Rala/i Singh VII U. D 87=8 L. K. Rev. 31 S. 

» Omrao Singh v Mahadr,, Prasad, VII U D. 26=7 L. R Rev. 20.5=12 B and 

OrL J 237—1924 R G 254, lulbwing Hu\m Singh v Jit Singh, I U D 218= 

25 1 C. 177. 

» Tahad AU Khan v. Israr U/lah, l!l3« A. L J. IHO. 

10 Ram Ghulam v. ColUrtoT ,.f Banda, 1938 A. L. J. (B. R.) 20. 

11 Shiva Narain v. Kali Chnran, XVI U. D. 456, 
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thongh the rent reserved was uneconomic.* In the case followed, i.e., 
B. R 3 of 1933, it was held that the trustee of a temple could not at all 
confer occupancy rights under section 17 of the Act of 1926, and if he did 
so for a heavy premium and low rent the person admitted was not a 
person holding without title at least until the premium was refunded. 

(»i) Questions have often ari.son as to a mortgagor’.s power to admit 
tenants or grani leases after the execution of a mortgage by him. If the 
mortgage was simple or by conditional sale, and not with possession, 
the ordinary powers of management, including the power to admit 
tenants and to grant, prudent lease.s remained wiih him until the mort- 
gage decree® and the mortgagee on foreclosure or purchase or any 
auction purchaser under tho mortgagee’s decree for ."ale, could not treat 
the person admitted or let in as trc.spa-!ser. But a long lease in favour of a 
relative on vety favourable terms as to lenf executed after the passing 
of decree for sale under the rnnriir.igo was reirarded as a fraud on the 
righf.s of the mortgagee and invalid as against the purchaser under the 
mortgagee’s decree for sile® The member of the Board was also 
inclined to the view that the lease having been passed during the pen- 
dency of an apfi^al from the desree and of execution ])roceedings on the 
mortgage was void under section 52, Transfer of Froperi.y Act. and he 
relied on Thakar Prai ul v Gaiia Sahu ^ 

In another case it was hold that wheie tiftcr a simple mortgagee 
has obtained a decree for sale in respect of a zamindari share the 
mortgagor and his co-slvirers conspiroil to defeat his rights by passing ,, 
a lease of tho entire zamindari including tho shtire moilgagcd. tho mort- 
gagee on purchasing tho itroperfv under his moiigage decree could avoid 
the lease under section 52, Transfer of Property Act by proper proceedings 
in Civil and Revenue Uourt'-,5 and that, a mortgagor could not., while the 
decree for sale on his simple mortgage was being executed, for an inade- 
quate rent and it substantial cash premium for him, grant a valid perma- 
nent lease that would hind tho mortgagee or tho auction-purchaser.® 
These cases do nor touch the right of a inoilgagor to admit a tenant with 
nil the legal consequences and incidents involved 


^ Khan- p Singh V hhn Smgh XIX U. O I3ii-=1938 R D 325, fcillowiag Bam 
Kumar V Sr, Uanumanjt.'a R ?, of -XIV V 0 (B R ) 25 =14 L R. Rev. 
353 

2 Chhab Nalh v. Balden, XV U I). 227=15 L R. Rev. 342 ; Aziz Falma v. Ma- 
kiinda Lai, Ifi R. U. .597; Chhetla Lai v. Jiva Ram. XV U. D. 413=16 L R. Rev. 
31 . 

3 Monga v. Hoshtar Siugh, !\ U D 303; Ram Das S/ngh v. T (lit Kararn Singh, 
XX U 0 18'I-1939 A L J (B. R ) .53. 

* 20 All 350 

h Alxliil Mughni K'>ii,i \ f'a’khiin-la 1936 A L .1 1256-=-193(i 5. f R All 
661=1936 R D. 303—XVlI U 1>. (H C.") 191. 
b ,7(iniiion V. Chakradhitr .Jayal. 1936 A. L. J, 1277, 
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A lease in fraud of a creditor (mortgagee) is void against the 
creditor under section 52 or section 53 Transfer of Property Act and the 
creditor may, on purchase under the mortgagee decree, eject the lessee 
as a trespasser.^ 

Admission by a juvigment-debtor under a simple money decree of 
attached land at inadequate rent with a big nazrana for himself was 
deemed to be a fraud on the creditor and voidable tiy him* or the auction 
purchaser in view of section (54 of the Civil Procedure Code. A zamin- 
dar whose interest has lieen attached in execution may let in a tenant in 
the ordinary course of management unless the nazfana paid is large and 
the rent reserved nominal, in which event a Civil Court may declare 
that the terms of the Ica^e aie not landing on (he auction purchaser. The 
latter may then sue to have an adequate rent fixed^ or sue in a Uovenue 
Court to eject the lessee as a tiespasser/ 

A long term or even a peipetual lease by a simple mortgagor was 
not considered ultra cire^.^ But such a lea.se in favour of the wife 
without consblorat, ion aud without consulting the mortgagee was void 
against him if he purchased the equity of redemption.® 

The minor son of one of two brothers admitted to a holding and in 
possession cannot lie treated as a trespasser as against the other brother 
in whose name alone the land in tho holding has been recorded as khud~ 
lasht after the death of tho minor’s father three years befoie.’ 

(ri) A pre-omptor's title to the property pre erupted dales from the 
time when after the decree of pre-emption in Iris (avour he pays the price 
into court. Until then, the vendee remains the owner. An admission 
to tenancy by the vendee made without mala /Lie in the ordinary course 
of management before or during the pendency of the suit or after decree 
but before the deposit of the price will make the person admitted a tenant, 
although a long lease or conferiMl of occupancy rights may not bind the 
pre-emptor.® The learned members ob-=«rved, “ If is as impossible to lay 
down that all the acts of a temporary owner are binding on the ultimate 
owner as (hat none of them aro binding Acts done honestly in the ordin- 
ary eouise of busine.os could be binding, but, when a definite accusation of 
collusion is made an enquiry is at anv rate nooessary.” 

1 Hunched v Beni iltidhn 15 L K Rev U D -83 ; fril-t Ram v Ban- 

icart Lai XV U. D j!84- 1.5 L K Hev. 447 , Ram Narain v. Gal-ul Chund, XVIt 
U. D. 75. 

* Nathu Lai V. Dal Chund, XV U D. (U. U ) 135. 

^ Dal Chund t. Xathu Lai. A. L J 66ri=XVI U. D. fH 0) 697=1935 
B. D 553. 

^ Hrij Jiihurt Maharaj v Bohra Fateh (Jliand, XVII U. D 244 = 1936 R D. 373. 

® Haidar rlli v Purat Ram, V U I) 49'l~ 4 L R Rev 309=»1923 R. C. 54 

® Manluru v. Jag Mahan tiiagh XII U U ( !1 C ) 73-- 12 L R Rev 67'-; 5 R H 
80=8 0 W. N 131. 

’ Su/aj Stngh v ifunshi Stngh, XX U. D. 233=1939 R. D. 265. 

* Jagan Nath Singh v. Dumrka Praiad, XI U. D. 192. 
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(wV) This is the rale to ha ohserved in all cases where a person A in 
possession who is not, or is nltiinalely found to be not, the owner, admits 
£ to tenancy Many cases of this typo have arisen in Bengal and there 
the rules seem to he that if ff took the land in good faith from 
A, believing him to be the true owner, he became a tenant,’ but if be 
had no such belief and did not act in good faith^ or if A knew that he 
was not the owner and was only a trespassei* ho did not become 
a tenant. In these provinces, the same rules have been applied. In 
Lekhraj Ram v. Inder Sin,* a perpetual lease granted by one in A's 
position was held not to be binding on iho hue owner as a lease but to 
have made him a non-occupancy tenant, that is, a person admitted to a 
tenancy. 

\\ here a suit brought against a person B in possession was decreed 
in favour of the Collector as representing the Court of Wards and the 
Collector took possession pending an appeal from the decree and admitted 
a person A as tenant of some part of tho land, and on appeal the decree 
was reversed and B beoamo entitled to be restored to possession, it was 
held that A could not sot up .statutory tenancy as against B, as the 
Collector had been only in temporary wrongful possession.® There 
could be no quest ion of wiaZa /tde.« in the act of adiiiission, nor that at 
that time the Colleotor and not B was entitled to admit, lienee so far 
as the learned ju Igo decided on section 19, Agra Tenancy Act, his 
decision is open to olijectiou. It may he that .section 144, Civil Proce- 
dure Code, justifies the decision. 

The legal position of a person admiitod as a tenant by the owner 
whose title was in dispute at the time came up for consideration in 
a ca.se.® There A was the auction-purchaser of a property under a money 
decree At the time of tho auction sale a suit for sale of the property 
on a mortgage was pending. A sale decree wa.s passed and A received 
notice of tho intended sale under the decree. He, then, at an inade- 
quate rent and to harm the mortgagee let plots of land to B for 20 
years. The property w<i3 sold under the mortgage decree and pur- 
chased by C, who sued to eject B as a trespasser. It was held that tho 
lease being pendente lite was bad against C under section 52, but as at the 
time A was the only pof.-on entitled to admit tenants, C at any rate was 
a tenant who became a statutory tenant when the Tenancy Act of 1926 


1 Azim Hardar v Rain Lai, 25 Gal. 324 ,Riijendra Xath v. Nanda Lai, 18 C. W. N. 
\2Q6; Nando Kuiuar V Banomal', 29 Cal. ST I ; Bmod Lai Prakaalit v. Paramanik, 

20 Cal. 708. 

^ Peary iBohm v. Radhika Mohan. 8 C. W. N 3 1 5. 

® Upendra Narain v Protab Chandra, 31 Cal. 703; Ntioaz Khan v. Ram Jadu, 
34 Cal. 109 

4 III U. U 263. 

5 Sukhan Singh v Uma Shankar, 1934 A. L. J 1229--1935 A. I. It. All. 65= 
XV U. D (H C.) 266=18 It. D. 502=152 I. C 663. 

8 Atix Palma v. Mukund Lai, 1932 A L. J 572=X1V U. D. (H. C) 14=14 L. 
B Iter 1. 
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came ialo opcralioii, an<l :;iiico 0 ajoeptoJ his position .is statu' oiy 
tenant; and did nut claim any riirhls nndsr the lease, ho vv.is not .a 
trespasser. 

A gift wa^ made hy A to B which was voidable by A, who coininonued 
a suit to avoid it. 5 then eKeeuled a perpetual lease of certain plots 
of land, some of which were compri''od in the 'uit and olhor.s which 
belonged jointly to A and B equally. Tliere had been a private pirtitioii 
or arrangement by which A and B took .i deKnod area or part, and C the 
other co-sharer took her third share in the rest of the area. Tlie gift 
made B the owner of iwo-'liirds. i.e. the defined area allotted to A and 
B. A’.s 'uit was dismissed by the trial court and an appe il from the 
decision w.is ponding wlnm tlie porpelnal lo.iso w.is mide. The appeal 
was decreed and A'i> gift w.is avoided, and he wa- awardcil jjo-.se-'sion, 
over the property, in ^lulling liU third share in the plots lt>.isi>J. A' s 
heir, after his de.ith, site. I co avoid the leax* and to recover possession for 
self and B fiom the lessee, as tre'-passer, the lessor and 0 being im- 
pleaded. Tlio lease was alh'gfed to be inv.ilid as i1 had been pendente 

lite, and a.s B alone was not coinpeieiit to grant a lease of land belonging 
to A and himself. The defonee w.is a g«noral traverse and also ih.it C 
had. at the least, been admitted as a tenant in respect of B's 'hare, if 
notin respect of the share of ^4 also At the d.ite of the gnin' of the 
lease the Act of LOJO had not come info force. ;ind C could on thi.s 
plea become a non-oocnpuicy tenant and .it'iorw.irds ti stauiifory tenant 
when the Act came into effect, the luigidon in appeil being still 
pending in the Privy Council. Tho Higli Court li.id decreed A'i 
suit before 1920 ft was held by a Ben -h of the Court: — (i) tint B’j 
lease could no' alfeot d'.« shire as B w.is a trespisser and hid notice of 
the attack on lis right by d, and pr-sum.ibly could noi be said lo have 
acted inau honest iiolioE tint ho w.is ilio owner, (//) that it could noc aliect 
even B's interest as the lati 1 mm' Im taken to hive bolengod to .il and B 
jointly at the date of the le.i.se, and -.ection 191 of tli.^ i’enancy Act, of 190 1 
then in force prevented one of several co-'haiers from letising ]oint pro- 
perty.* As to the first point one may submit ih;i1 since C's plea .showed 
that ho would have been conieni with tlie -latu-j of a statutory tenant, 
and B was tho only person then who could have admitted a [lerson to 
tenancy, C at any rate became a non-oceup.incy tenant at tho date of tho 
lease. On the doci.sion by tho Iligh Court, A became enliiled to eject 
C as a non-occupancy tenant but reft ained ft om doing so. Ho and hi.s 
heir allowed (7 to hold the position of tenant on tho 7th of September, 
1926 when the Tenancy Act of 1926 came into force, and C therefore 
became a statutory tenant and therefore it was too late in 1933 when 
the present .suit was filed to eject C during his lifetime or his heir 
for five years thereafter. Tho judgment doo.s not show whether C 
was dead at the date of the suit or whether five years had elapsed since 
his death when the suit w.as instituted. Th.jro was no finding that tho 
lease was for an inadequate rent or lliit C had boon guilty of any fraud 

> Laehminia v. ilakula, 1938 A. L. J. 338=»1938 A. I. B. All. 441-^XIX U, D. 

(H. C ) 68. '■ 
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or collnsion in obtaining it. The decision is thereEore ansatisEactorj so 
far as 4’s one-third was concerned. It is much more unsatisfactory as 
to B’s one-third, because B was at the time of the lease the only owner 
of it and had been declared to bo so by the trial Court. The fact that as 
a result of the litigation someone else vis, A, was declared to be part 
owner would not bring on the application of section 194, which only 
dealt with existing circumstances and not with possible contingencies. 

The learned judges relied upon certain cases^ and distinguished others 
which tended to militate against their views. In neither of these cases, 
the lessor or person admitting was a) the time the sole ostensible person 
who could have admitted a person to tenancy, but was one of several per- 
sons entitled to do so. In the first case, the lessor was a mere co-sharer 
along with others, and in the second cise, the lease had been granted by 
the agent of one of three co-sharers 

That leases by one or some of the co-sharers or co-owners does not 
create a tenancy has been decided in several other cases : — 

Nar Si'igh Dayal v. B'nlnoa Naf/'i La)* Banwiri Lai v. Ram Ratan* 
Bhagirifkv. Sifa Ran* fOudli oisa in which the question whether a 
tenancy arose at all was not raised or discussed), Tapesra v. Duih Nath,^ 
Tajammnl Hu<a>n v. Kanihal Lal,^ Maula Khan v. Mamnoon Ahmad 
Khan,’’ Pirthi Singh v. Beda^ Ram Dayal v. Budh Singh,^ Ganethi Lai 
V. Bhahuti Singh, Mangalt v. Bhausan*^ Raghu Nath Singh v. Mohan 
gingh}* 

Cases to the contrary are : — 

Murlidhar v. Maula Bux}* Mathura Pratad v. Chotku Singh, Piary 
Lai V. Baldeo Prasad,*^ (where one of two proprietors who happened to 
be the lambardar granted a lease of some joint land to the former half 
proprietor whose interest had passed by pre-emption to the appellant, and 
the lessee w.is held nob to be a trespasser), Ram Charan Naik v. Gangoo,** 

1 Kunwa< Smgh v Abdur AU Khan, 1928 A. 1. B All. 52.')=’IX U. D. (H. C.) 
105 ; Panchanan Bantrjt v, Annnd Praaid Pandey, 1932 A. L. J. 477=54 All. 738. 

* XIX U. D. 190=1938 R, D. 598. 

8 X U. D (H. C.) 234. 

♦ VIII U D. (H. C.) 143. 

S III U. D. 80=18 I. C. 281. 

« B. R. 5 of 1913. 

1 XIV D. D. 697=5 B. D. 397. 

8 III U. D. 355. 

9 XIX U. D. 131=1938 R D. 323, referring to Sarjupari /’oiRioIo v. Jiaum, 
16 B. D. 61=XII D. D. 24. 

w XVIII 0. D. 10=1937 R. D. 12. 

“ XIX U. D 119=1935 B. D. 269. 

1* XVI U. D. 97=16 L R. 170 

18 III U. D. 57 overruled in V U. D. 33. 

U XIII U. D. 326 

18 III 11. D. 137=4 R. and Or. L. J. 287. 

i« m U. D. 183. 

T. A.— 26 
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Hardvaa v. Hardwari,^ Ram Bahadur Singh v. Ram JViranjan} Ghasita 
V. Amin Singh, ^ relying on Ram Dulari v. Balak Ram.* 

A co-sharer Ins no right to make a gift of his share of khudkasht 
which belongs to all the co-sharers. The donee may become entitled to 
proprietary rights, but if he takes possession ho does so as a trespasser 
against them.^ 

In the distinguished cases, the rights of a statutory tenant or tenant 
were recognised in spite of the validity of the leases.® 

In these cases, permanent leases had been granted by managers of 
joint Hindu families but not for any purpose or object binding on the 
family, and it wis held that though the leases as permanent lea->es were 
void as being alienations invalid under the Hindu law, the lessee must 
be deemed to have been admitted to tenancy by the manager, the person 
entitled to let land in the ordinary course of management. In the case 
in 1935 A. L. J. 645, the lease had been granted by the manager of 
an endowed property, and applying the same principle it was ruled that 
though it was invalid as a permanent lease, the lessee was not a tres- 
passer but a tenant admitted by the person authorised. 

A permanent lease by the mahant of a muth after taking a year’s rent 
as premium or nazrana was held by the Board not to bo a permanent 
alienation of land but to be a “ lease given in the ordinary incidence of 
estate management for the benefit of the estate as a prudent landlord 
oonld give ” and therefore not invalid.^ 

There was a sequel to the case of Basdeo Narain v. Muhammad Yusuf 
(51 All. 285), After the decree in the Munsif’s Court ejecting the perma- 
nent lessee nnder the lease granted by the manager, all the members of 
the family granted a permanent lease of the same land to another, B. The 
ejected permanent lessee had appealed and the High Court held that though 
not a permanent lessee he was a tenant let in by an authorised person. 
Then he applied for restoration of possession which was granted in spite 
of B's objections. B then sued for a declaration that he was the tenant of 
the land. It was hold that the lease to B was invalid under section 52, 
Transfer of Property Act, and did not make B a tenant.® 

* III U. D. 444. ~ 

* IV U. D. 699=36 L. R. Rev. 165. 

» XX U- D. 247. 

* B. B. 7 of 1920. 

S Ganpai Rai v. Jagdeo, XIX U. D. 247=1938 B. D, 677. 

* Ba»deo Narain V. Muh. Yuauf, 51 All. 285=1928 A. I. R All. 617=1929 
A. L. J. 1111=IX U. D. (H. C ) 299=9 L. R. Rev. 321=115 I. C. 491; Aziz Fatma 
V. Mukund Lai, 1932 A L. J. 572 ; Mauladad Khan v. Radha Kanl, 1935 A. L. J. 
645=1935 A. 1. B. All. 629=XVl U D. (B. C.) 282=1935 R. D. 235 ; Taptsar 
Singh v. Ghhabi, 1933 A. I R All. 634=XIV U D (H. C ) G3=17 R. U 186=14 
L. B. Rev. 230. 

7 Raghioa Nandan Uadhavi Swami v. Ram Nawaz, 14 L. R. Rev. 591. 

* Asghar illt v. Muhammad Yuauf, XII U. D. 207=12 L. B. Rev. 223. 
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In all these decisions as to leases by managers creating at any rate a 
tenancy, there is the obvious objection that the court is making a new 
contract for the parties. This objection is met by the language of sec- 
tion 19 of the Agra Act, sections .36, 37 of the Oudh Act, and section 29 
of the present Act, which only requires that a person claiming a statutory 
or hereditary right should be a tenant at the date of the respective Act, 
or bo admitted to the tenancy by one who could do so. To the same 
effect is Raja Ram Singh v. Ramai.^ 

(ix) If a co-sharer was entitled to exclusive possession of the land 
leased or let by him, no other co-sharer could question the validity of his 
act and the person so admitted was a tenant as against any other co-sharer 
or person who became entitled to its ownership.* But mere cultiva- 
tion for a short time of certain land as khudkasht by a co -sharer does not 
entitle him to exclusive possession of it as against his co-sharers, and a 
lease granted by the former would bo ineffective as against the latter,® 
although the lessor, if ho had continued to cultivate it, may not have 
been liable to ejectment at the instance of the others.* 

Where one of the co-sharers held a land as khudkasht, and on the sale 
of his proprietary rights, the purchaser was allowed to treat it as his own 
particular holding and to deal with it as such, and this position was 
accepted by the other co-sharers during the partition proceedings, a previ- 
ous perpetual lease of the land was held binding on another co-sharer to 
whom a portion of it had been allotted on the partition.® 

Where a part owner who cultivated some land as khudkasht sold his 
proprietary interest, the purchaser was not held entitled to take over the 
khudkashf, and to treat a person put in as tenant by the other part 
owner as a trespasser,® since the khudkasht of the vendor became the 
common land of all the owners, including the purchaser. This decision 
does not commend itself, it being against the rule generally accepted 
that a part owner cannot without the consent of all the owners create 
a tenancy. 

Khudkasht is by usual village custom let out by the holder of it, but 
if two persons are holders of it, one cannot admit a tenant to it.’ 

Where khudkasht of A is on a partition allotted to S, the latter 
becomes entitled to it, and A becomes a tenant, if he continues to 


1 V D. D. 33=1922 R. 0. 22. 

* Sarjupan Paihsala v. Jiatoan, XII U. D 24. 

® Jumna v. J»ali, 18 A L. J 129. 

♦ Sarabjit v. Ram Kumar Singh, 19 A. L. J. 783. 

B Tsi Singh v Slunahi, V U. D. 3l8=4 L. R. Rev. 54=9 R. and Or. L. J. lOb j 
Sarjupan Paihsala v. Jiawan, XII U. D. 24 

B Ram Charan Naik v. Gangoo, III U. D. 183=4 Ri D. 27. 

7 Bam Dayal v. Budh Singh, XIX D. D. 131=1938 R. D. 323, referring to Safr 
jupari Paihsala v. Jiawan, Xll U , D 34 
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cultivate it under an agreement to pay rent,* either from the date of the 
agreement or of the allottinent,* otherwise the partition officer cannot 
record A as a tenant.® A partition proceeding recorded that khudkasht 
of less than 12 years’ standing will remain the khudkasht of its holder if 
it falls in his share, or, if it falls in another’s shire, he will oontinue to 
hold it as non-occupancy tenant. In the latter event, the previous 
holder of the khudkasht will not become a tenant but will be regarded as 
a trespasser.* A person holding a plot of land of another co-sharer as 
mortgagee is not its tenant, but if after partition he pays rent for it, he 
becomes a tenant.® 

(jb) The person claiming a tenancy by admission to it has to prove 
that, the person who admitted him had the right or authority to do so,® 
or that a person having authority to do so, e.g„ the lambardar admitted 
him as tenant of joint land.* 

The mortgagee of a tenant (where such a mortgage was valid) in 
possession was not considered to he admitted to the holding by the land- 
holder, and if after redemption and dispossession in due course, the mort- 
gagee from the zamindar re-entered, he was of course a trespasser® 
unless the mortgagor consented.® 

(*») A question then arose as to what lemtdies wcie open to co- 
sharers who had not granted the lease or who were not members of a joint 
family of which the lessor was the manager. It was held that even the 
lessor was not bound,*® and that the other co-sharers could sue** (i) in a 

* Parmanand v. Arlhu Lai, B. R. 19 of 1910. 

* Bellar Singh v. Jafar Khan, V XJ. D. 483. 

® Mahahir Prasad v. Wahid Husain, XI U. D. 68 ; Bawal Rat v Har Prasad, 
45 All. 711=^21 A. L. J. 634. 

* Balram Singh v. Shea Charan Singh, XII U. D 41; BisAira Nath Panilag v 
Ram Kumar, XII U. D. 274, but see Baij Nath v. Palakdhari, X U. D. 209 ; Ram 
Nath T. Ram Sarup, III U. D. 374. 

® Mahadso v. Gur Prasad, 6 R. and Cr. L. J. 292. 

® Ram Gopal v. Kashi Prasad, XV U. D 249=15 L. R. Rev. 422; Kunutar Singh, 
V. Abdul All Khan, IX U D (H. 0 ) 105. 

I Sia Dtilari v. Daya Shankar, XIV U. D. 129=14 L. R. Rev. 286. 

^ Kalla V. Hanuman Prasad Narain Singh, VI 0. D. 119=5 L. R. Rev. 146= 
1924 B. 0. 120. 

8 Shso Shankar Lai v. Chandar, 2 U. P. L. R (B R ) 65=IV U. D. 145=6 R. 
and Cr. L. J. 225=6 R. D. 246. 

*® Panehanan Bansrji v. Ananta Prasad Panday, 1932 A. L. J. 477. See Ishri 
Ram V. Hazari Rai, III U. D 258. There, A and B owned a share in a zaraindari 
in eqnal sharea. A granted a perpetnal lease of the half ehare of certain plots in the 
zamindari to C wiihont B’s consent and then sold bis zainindari interest to D, who got 
his portion partitioned off from the land covered by the lease being allotted to his 
portion ; D's suit to eject C as hoMin.; a i ler an invalid lease failed as he was as ninch 
bonnd by the act of A as the liter himself The reason assigned was that tin lease 
did not affect B's interest and even if it did not bind B, it boand the actual lessor new 
represented by D. 

II Shiva Narain v. Kali Charan} XVI U. D. 466=1935 R. D- 376, 
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civil court to eject the lessee as a trespasser, the lessor being a party to 
the suit, and (ii) that they need not be content with a decree for joint 
possession along with the lessor and the lessee, t or that (iii) they could 
sue for joint possession without having the lease cancelled, even though a 
suit for such cancellation would be time-barred* or that (iv) they 
could sue for a mere declaration that the lease was invalid* if they 
were in possession, and the lessor could join in such a suit.* If they were 
not in possession, a suit for a mere declaration could not have been 
decreed by virtue of section 42, Specific Relief Act. A difficulty would 
hove arisen if in such a suit for possession, a competent revenue court 
has declared the lessee to bo a tenant as in Banwari v. Ram Ratan 
Pandey. * 

A co-sharer suing for cancellation or ejectment may have by his 
conduct estopped himself, e g., if he has all along been accepting the 
acts of tlie lessor co-sharer as binding on him and has been acting in 
concert with him.® 

A revenue court suit under section 44 of the Agra Act (section 127, 
Oudh Act, or section 180 of the present Act) would bring into view 
certain difficulties. The lessor would be estopped from repudiating 
his own act and suing for ejectment’ and would in most cases be unwill* 
ing to join in such a suit, and if be is not one of the plaintiffs, the 
suit by the other co-sharers would be bad, under section 266 of the Agra 
Act (section 246 of this Act), 

(xii) Admission by an owner who had already parted with or lost 
the right and interest which entitled him to admit is no admission at all 
and will not bind his successor in interest.® 

(asiii) Admission of a nephew as tenant by a person who subsequently 
became insolvent, will not make the nephew a trespasser as against the 
person to whom the receiver in insolvency sold the insolvent’s estate, 
specially after the receiver had recognised the tenancy by receipt of rent 
paid by the person.® 

t Kunaar Shigh v. Abdul Ali Khan, IX U D. (H. C.) 105. 

* lb. 

® Baideo Naratn v. Mohammad Yusufs 51 All. 285=IX U D (H C.) 299. 

® Suhhwa v. Shiam Kriihna, XIX U. D. 122=1938 B. D 272. 

s X U. D. (H. 0.) 234. 

* Raja Ram Stngh v. Ram Sahait V U. D. 33=1922 B. 0. 32. 

’ Steami Dull Rat v. Damn, IV U. D. 221=1 L. R. Rev. 130, and the principle 
underlying section 108 (c) T. P. A., that a lessor guaiantees that during the term of 
the lease the lessee shall continue in possession. 

* Kithan Prasad v. Kartara, XVIII D. D. 283=1937 R. U. 426. 

® Durga Prasad v, Om Prakash, XIX D. D. (H. 0.) 32=1938 R. D. 49. 



206 


U. P. Tenancy Act.— Classes of Tenants 


[Cnap. Ill 


(xiv) An act of admission to tenancy being a bilateral contract, the 
person alleged to have been admitted must bo the one whom the lessor 
meant to admit. This question sometimes arises when a lease stands 
in the name of a member of a joint Hindu family. See the discussion 
in the notes to section 34. If with full knowledge of all the facts, the 
lessor accepts rent from the person not meant by him to be admitted or 
otherwise treats him as a tenant, the relation of a landlord and tenant arises 
between the two. Tenant means the real and genuine tenant^ and this 
must be borne in mind in some classes of cases. Patwaris, in order to 
circumvent service rules have their agricultural holdings recorded in the 
name of some relation, friend or dependant as tenant, with their own 
names, sometimes as sub-tenants. See note 23 to section 3(22) at 
page 36. 

In another class of cases, in order to prevent the acquisition of superior 
tenancy rights by the actual cultivators, zamindars had a large area of 
land entered as the tenancy holding of some female or other relation with 
the cultivators shown as sub-tenants. See lote 23 to section 3(22) at 
pages 36-37. 

(«o) A partner taken in by an admitted tenant is not admitted to 
the tenancy by the landlord unless he assents to the partner being also 
a tenant. This was the trend of rulings under the Act of 1901. See 
note (iii) to section 3 (23) at pages 45«46. 

Recognition of the partner as a co-tenant with the* original tenant 
for consideration was sufficient to make him a co-tenant ; so obtaining 
enhancement of rent on the condition that the outsider should be a co- 
tenant.* But a suit for enhancement of rent against the tenant and his 
partner did not amount to the recognition of the partner as co-tenant;* 
nor did a mere receipt of rent from him.® 

The proviso to section 33 (2) shows that a partner taken by a 
tenant is not a co-tenant unless he has been recognised as such by the 
landholder. 

When a tenant associated in his holding persons other than his heirs, 
and the landholder issued receipts of rent to them as joint tenants, the 
landholder was not estopped after the tenant’s death from suing the 
associated persons as trespassers.e 

(*ri) Admission implies a valid and legal admission- A tenant 
cannot be admitted to a holding while another person is still the tenant, 


1 Baldeo v. Kanhai, XI U. D. 62. 

2 Munshi Afadho Lai v Sahebzada Khan, IV U. D. 306 

8 Per Ferard S. M , in Ramii Slal v. Abdul Hai, lit U. D 482 
♦ See Lachmania v. Nageahar Prazad, XVIIt U. U. 258=*1937 B. D 406. 

8 Abdul Bari v, Raghu, XIV U. D. 28.^14 L. R. Rev. 84. 

8 Udho Singh v Dari Lai, IV U. D. 633=2 L. R. Rev. 102=7 R. and Cr. L. J. 
193 ; Munna v. Baran Kumari, XIV U. D. 169. 
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and has not been got rid o£ in a lawful manner.^ Bat i£ the person A 
whose name is entered as tenant has really nothing to do with the hold- 
ing, the landholder may lease the land to another person B and the Eaot 
that the entry showing A as the tenant with B as sub-tenant is made 
and continned after the lease to B, either by mistake or throngh trickery 
will not affect the position of B as tenant.* An agent cannot readmit 
an ejected tenant after the landholder has admitted a tenant who is in 
possession.® 

(xvii) Fraud vitiates a contract, and a contract may be made for A 
by his agent. If the agent and the person admitted have practised fraud 
and deception upon A, the latter may refuse to recognise as tenant the 
persons admitted by the agent and treat him as a trespasser,^ even though 
rent has been paid to and received by the agent and accounted for 
by him. 

An ejected tenant readmitted dishonestly by the zamindar’s 
karinda in excess of his authority is not admitted to the tenancy,® for 
in such a case of harinda's authority to readmit cannot be presumed 
specially in a formally managed estate in which acceptance by the land- 
holder’s consent is insisted on.® 

An admission, though under a misapprehension, may none-the-less 
be a good admission.^ 

(xviii) Admission of a person to tenancy who is not the heir of a 
deceased tenant under a misapprehension of facts is not good admission 
to the tenancy,® see note (xxi) infra at page 212. 

(jitjci Admission to tenancy by an authorised agent generally and in 
the absence of fraud or collusion creates a tenancy. But if the owner 
insists on per.sonal acceptance of a tenant by him, an agent’s admission 

t S/ieo Prasad v. Kaihi Pam, XVI U. D. 179 ; Jat Devi v. Tola Ram, XVH D. D. 
70 j Samkarn v. Oaya Dm, XVII U. D. 132. 

* Baldeo v. Kanhai, XI U. D. 62=11 L R. Rev. 80. 

® Dudh Nath v. Jag Lai, XIII U. D. 90=12 L. R. Rev. 356 ; Chandi v. Paragi, 
XIII U. D. 44. 

^ Jammu Singh v. Mahabir Prasad, V U. D. (H. C.) 49=8 R. and Or. L. J. 179= 
1922 R. C. 184. 

® Bharat Singh v. Bar Narain, IX U. D. 127=9 L. R. Rev. 235. 

® Barakh Chand v. Mahaval, XV U. D. 81=15 L. R. 296. 

* Bhaiga Kandhai Prasad v. Mathura, XII U. D 266i but see the casea cited under 
the next note (xx) infra. 

® Rani Kama v. Mahahirji, B R. 1 of 1932=XIII U. D. (B. R.) 12=13 L. R. Rev. 
234 ; Rani Kunwar v Sri Thakurji, XIII U. D. 97 ; Mahahir Chauhey v. Saheh Din, 
XIII U. U 113=13 L. R. Rev. 187 ; Nath Chandrawat Trust v. Mir Ah, XIII ll. D. 
74=13 L. R Rev. 114 ; Hatim Husain v. Frag Singh, XII U. D. 73=12 L. R. Rev. 
134 ; Mansoor Husain v. Bhulai, XV U. D. 118=15 L. R Rev. 142 ; Muh. Mehdi v. 
Ram Dei, 12 L. R. Rev. 31 ; but see Bhatya Kandhai Prasad v. Mantura, XI 

U. O. 266. 
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without such acceptance is no good ^ This ofi.en happens in largo formally 
managed estates. Hence acceptance of rent l)y an agent in such a case is 
not proof of admission to tenancy by the zainindar.* 

Whore in a big estate, like that of tho Maharaja of Bonaros, the 
subordinates can make only temporary arrangements for letting which 
becomes /tucca only on the sanction of tho owner, and such sanction is. 
not given to a particular letting, the person so let in by one of such 
subordinates is not a tenant.^ 

A permanent lease executed by the son of a zamindar, without any 
nazranaand providing against enhancement or abatement of rent, without 
express authority from the father is not binding on tlie latter^; but if the 
son has a power of attorney from his father authorizing him to admit 
tenants and he admits in the O'^dinary way, a tenancy' is created.® 

A lease granted by the manager of the Court of Wards without any 
term is not binding on the Court of Wards.® Where on tho death of an 
occupancy tenant, the Court of Wards in charge of his estate makes a 
kind of kachcha settlement of tho land with certain persons to ensure 
recovery of rent, there is no admission of these persons to tenancy, as 
the old tenancy has not been surrendered or given up.^ 

A ziladar has no power to grant leases.® 

(««) The consideration for tho contract of admission to tenancy is 
rent, but its actual payment is not a sine qua non of the accrual of ten- 
ancy.® Nor is actual use of the land let for agricultural purposes.'® 

The rent may be definitely fixed at the time of admission, or there 
may be an express or tacit understanding that some rent would he paid, 
or that no rent would lie payable at all (in which event a rent, free-grant 
may arise, or nothing may have been said about l.he payment of rent 
(in. which case there would bo an implied contract to pay), or a person 
may simply squat on another’s land, in which rent there is no tenancy 
initially. 


1 Surajpal Singh v. iiwuhi Lai, XVII U. D 62. 

* Harakh Chand tt. Mahaval, XV U. D 81=15 L. R Rev. 296, relying on Bharat 
Singh V. Har Narain, IX U. D 127 and Ahmad Ali v. Hamid Khan, XII 0. D 14*=15 
B. D. 394 which disease how far a karhida’s action in admitting tenants and the 
acceptance of rent bind a landholder. See Ram Rati v. Kesho Pratnd Singh, XI U. D. 
Ill for another similar case 

S Parbhu Narain Singh v. Pabbar Pandey, XII U D. 307=15 B. D 738. 

♦ Raghubir v. Aghraf Ali, XVIII U. D. 305=>I937 B. D. 470. 

B Chittir Singh v. Shyam Lai, XV U. D. 278=15 L. R. Bev. 441. 

B Chaturbhuj Singh v. Awagarh Estate, III U. D. 263. 

1 Samharu v. Gaya Dm, XVII U. D. 132 
8 Biriaa Mahnon Estate v. Bala Prasad, IV U. D. 353. 

8 Mazhar Ali v. Ramqat Singh, 18 All 290; Gauri Shankar v Jhnnda, V U. D. 
678=4 L. R. Bev. 372=7 B. D. 371=10 R. and Cr. L. J. 6=1923, B. C. 274 
to Rajman v. Ganga Din, VII U. D. 12=7 L, R. Bev. 195=1926 B. C. 239. 
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Mere casual payment oE rent for one year to a co-sharer will not 
make a person who is not a tenant a tenant.i 

Failure to collect rent does not destroy the relation of landholder 
and tenant which has once been established. < 

. (axi) Proof of admission — The person who alleges admission to 
tenancy mast prove that fact.® This may be done by direct evidence 
oral or documentary, e.g , a patta or kabnhat showing that A admitted B 
to the tenancy and B accepted that position, or by circumstantial evidence. 
The uncorroborated statement of a patwari that a person was admitted to 
the occupation of a holding the tenant of which had died heirless may 
not be deemed sufficient evidence.^ 

A lease or sub-lease for a term exceeding one year or from year to 
year may be made only by a registered instrument,® or by attestation.' 
Where a registered lease is required, proof of such lease must be forth- 
coming. A registered lease in favour of A is for 1 00 bighas only, Imt 
he actually holds 200 bighas. A lease of the extra 100 bighas has 
to be proved. If the extra land was meant to be included in the original 
lease, oral evidence of such inclusion is barred by section 92, Evideuce 
Act, and if the inclusion was by a subsequent agreement, provison (4) 
to section 92, Evidence Act, will not apply and oral evidence of the 
inclusion is inadmissible.^ 

Where a tenant on the basis of an unregistered lease or plain paper 
claimed admission to the tenancy of two ploi.s at a certain rent and the 
landlord denied his admission to one of them at the rent named, and the 
lease was not proved, no inE*'reiice could be drawn from ihe so-called lease, 
and the tenant was hold not to be the tenant of the plot domed by the 
landlord.® 

A and B, two brothers, own a 1 anna 8 pie share in a patti of 6 
annas. C, who owns an 11 pie shire in the pit.ti, sells to A his proprie- 
tary rights and the sir and khndkashl app»rtaining to his share but does 

1 Gulal V. Ghaitln, V U. D 315=4 L. K. Rev. 96. 

* Bamethar Dat v. Shyama Kumar Singh, I U D .S26=»27 I. C 102 ; Aihraf AU 
V. Bakhtawar, V O. D. 314= 14 L. R. Rev. 14=9 B. and Cr L. J. 69. 

® Nath Chandraital Kotr Ttu»l v. Mir Alt, 13 L. B Kav 114=XII U. D. 74; Sheo 
Prasad Lai v. Oudar, XII U. D. 166=12 L. R, Rav. \2.Khem Chand v. Budha, XIX 

U. D. 265=1938 R. D. 9'38 ; Kamaljtal v. Gtrdhari Ham III U. D. 258 ; Bhagiraihi 

V. Balram Das, XII U. D 194 = 12 L R. Rev. 305; Rikh Deo Rai v. Gattga Prasad, 
1933 A. I. B. All. 825=XIV U. D. (H C) 93=14 L. B Rev 632=17 B. D. 772 ; 
Bam Dayal v. Pahilad Singh, XVI U. D. 102; Jagdish Mani v. Kandhai, X \ H U. D. 
227=1926 B. D. 330. 

♦ Mushtaq Husain v. Ganga Dei, 12 L. B Rev. 87. 

S Sections 42, 56. 

B Section 57. 

^ Idanisa Bano v. Jhabbua Singh, XII U. D. 222=15 R. D. 576. 

8 Khummi Singh v. Darga Kunwar, 12 L. B. Rev. 180=15 B. D. 519. 

T. A.— 27. 
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not claim any exproprietary rights, and the sir-character is lost. The sale- 
deed does not refer to any khalsa land and iho specific plots o£ sir and 
khudhasht are expressed to be sold A sells his proprietary rights and 
these specific plots to D, and D gives a lease of those plots to A, and 
then sells his rights to E. On A’s sale to D, A did not of course 
become the expropriotary tenant o£ the plots which had been C s sir 
Hence the lease given to him merely amounted to his admission as 
tenant. ‘ 

Payment by B of rent and receipt of the money as rent by A is as 
a rule good evidence, but not always.® 

Whether receipt of rent from a person in possession amounts to admis* 
sion to tenancy depends on circumstances. Sach receipt under a mistaken 
impression that he was entitled to hold as heir of a deceased tenant does 
not prove admission.® 

Mere acceptance of rent from an ejected tenant is not necessarily 
evidence of a contract of tenancy.'* 

Mere acceptance of rent (presumably any agent) is not enough to 
prove admission unless the landholder was personally aware of the 
facts.® 

Credit entries of payment of rent made by a patwari in his siaha 
not signed by the zamindar are inidinissiblo in evidence to prove 
admission of the alleged payer to the holding.® 

If B held a tenancy land by derivative right, e.p., in virtue of a sub- 
lease or mortgage from the tenant, paying to the zamindar (ho rent due 
from A, and after the tenant disappeared, continued to pay the rent, receipt 
of such rent by A may or may not be good evidence of admission of B by 
A to the tenancy in chief Unless it is shown that A received the rent 
from B (mortgagee or sub-tenant) after the disappearance of the tenant 
on his own account and not on account of the tenant, the receipt will 
not be evidence of the admission of B to the tenancy.’ So where the 
amount due under a decree for rent was after some years of disappearance 
of the tenant paid up by the sub-tenant to avoid ejectment, it was held 


’ Binda Pratad v Sheo Dularey XII U D. 240. 

* Shahid Swain v. Barham, XVIlf U. D. 134=1937 H. D. 161. 

® Mahabir v Jagan Na'h BaJchah Singh, 14 L R. Rev 898=10 0. W. N. 459 = 
17 B. D. 1120=XIV U. D. 507 

4 Radhey Mohan Lai v. Richhpal Singh, XX U. D. 75=1938 R D. 788. 

5 Ram Rativ. Keiho Pratad Singh, XI U. D. Ill ; Barakh Chand v. Mahaval, 
XV D. D. 81=15 L R Rev. 296; Ram Sarup v Kundan, XI U. D. 241=15 L. B. 
Rev. 365; Bharat Singh v. Bar Narain. IX U D 127 ; Ahmad All v, Hamid Khan, 
XII U. D. 111=15 B. D. 394; Suraj Pal Singh v. Bam Sarup, XIV D. D. 26; Abid v. 
Mahabir, B R. 1 of 1932. 

I Bindtthri Pratad v. Ram Lai, XI U D. 1 

’ Nartingh v. Kariya, IV U. D. 311=6 R. D. 409; Sri Ram v. Gangu, XIH U. D. 
191<->14 L. B. Bev. 74; Katiiar v. Itlok, XIV U. D. 428=14 L. B. Bev. 143. 
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not to amount to admission o£ the sub-tenant to the tenancy in chief.* 
If A knew that the tenant had disappeared and with that knowledge 
received the rent for a period after the tenant’s disappearance, the receipt 
will be a strong piece of evidence (and even estoppel) of admission,* 
the more so if B paid the rent on an agreement that he would bo allowed 
to continue in possession.* 

But if A did not know or cannot be fixed with knowledge of the 
tenant’s disappearance, the receipt by itself will not bo evidence of 
admission of B to the tenancy-in-chief. B was recorded since 1305 
Fasli as sub-tenant of a holding of which C was the tenant -in-chief. At 
some unknown date before 1341 Fasli C disappeared and his name was 
removed from the /’/laiaoni in that! year, but B continued to pay, as 
before, the rent of the tenant-in-chief to the zamindar. In the absence 
of entries in the patwari’s papers as to B having become the tenant-in- 
chief or of evidence that the zamindar has admitted B to the tenancy- 
in-chief, since 1341, the mere continued receipt of rent from B does not 
lead to the inference of B's admission but rather the contrary.* 
So, if the patwari’s statement as to admission was not put to the land- 
holder when examined as a witness to enable him to explain it.® 

If C’s rights were lost in any of the ways mentioned in the Tenancy 
Act, such receipt would furnish good evidence of the zamindars’ know- 
ledge, and of admission by him of B, otherwise, mere acceptance of 
rent does not prove admission.® There, C the occupancy tenant, had, 
on leaving the village for trade outside made arrangements for the pay- 
ment of the hatai rent direct by his sub-tenants, and after his death, his 
widow had established her right of succession to the tenancy and got 
her name recorded. B continued to pay the rent as before direct to the 
zamindar. B got the hatai rent commuted into cash rent, but without 
setting up any right to the tenancy-in-chief Simultaneously, B had the 
name of the widow cut out of the khalauni without any authority. It is 
obvious that without proof of abandonment, or surrender, or ejectment 
of the widow, B could not become the lenant-in-chief. Hence in the 
absence of such evidence, the mere receipt of rent by the zamindar 
from B did not prove his admission to the tenancy-in-chief. Mere 
acceptance of rent and inaction of the zamindir for 18 months after 
knowledge of trespass by B was held not to amount to admission of B 
as tenant.^ 


^ Righubar y. Debt Saran, 11 L. B. Bev. 1, XI U. D. 90, but aea Chiteiar 
Rai V. Ram Ran Bijal Prasad Singh, 1939 A L J (B. B.) 84=1939 B. D. 472. 

* Darshaneshiear v. Baldeo, 11 B. and Cr. L J 63=VI U. D. 402=6 L. B. Bev. 
(Ondh) 18=1925 B. C 80=8 B. D. 300. 

* Chandi v. Paragt, XIII U. D. 44. 

« Kanhai Lai v Nokhty, XV [II U. D. 341=1937, B. D. 558. 

® Shea Prasad v Gudar^ XII U D. 166=12 L B. Bev. 12. 

* Ajuhan v. Mulu, 1938 A. L J. (B. B.) 15. 

7 Ram Adhin v. Phul Kuar, XVIII U. D. 328i 
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A was the tenant of land under a lease yet unexpired. The land- 
holder ejected ^1, hut a crop .sown on the land hy B was still standing 
on. B paid a sum which repre.sented the rent due for occupation on 
account of the crop standing at the date of ojoctinent. Hence it was 
rent, doe on A’s tenancy and not on any alleged tenancy in favour of B. 
Zf could not, have been admitted as tenant so long as A's tenancy lasted, 
even though he h.id been in occupation for more than a year and paid 
rent direct to the zamindar.t Even if B's occupation had been under 
an arrangement with the z iinind.ir over the head of A, B could not be 
said to have been admitted to the tenancy.* 

The widow of a tenant is entitled to succeed him and take the hold- 
ing until her remiiriage If she holds on after remarriage and soon 
after the zamind ir, not fully aw.iro of tho facts, receives rent from her, 
he has not admitted her as tenant in her own right.* 

An occupancy tenant, a boy, while living with his father's sister and 
her son, allowed the latter to cultivate the land and pay rent. The boy 
left tha village but the zainindar knew nothing of this and took no 
action against, the sister’s .son, who continued in charge as before. An 
application for removal of the hoy’s name was not contested by the 
zamindar, who however appli-^d for review of the order allowing the 
application ex parte. A few d.iys after the application for review, the 
landlord accepted a sum of money sent as rent by the sister’s son. It 
was held that this acceptance did not prove admission of the sister’s 
son, because there was nothing to show that the sum was sent as rent 
for the period during which the sister’s son was holding in his own right, 
and the relations between the parties were such that he would probably 
not have been accepted as tenant.^ 

Acceptance of rent and misdescription of the payer’s status as tenant 
does not prove -idmuiio i.® Uc course, aceeptance of canal dues from a 
trespasser is no evidence of his admi-sion.® 

A receipt of rent pas.sed under a misapprehension of facts by a land- 
holder to a person whoso mine his bean entered as tenant in the 
patwari’s papers, was not deemed to prove the admission of the person.' 
The misapprehension wa-i tint the payer was the heir (son) of the 
deceased tenant or that the rent had been paid on behalf of her mother 
who was taken to be the widow of the deceased. 


t Ashfiq nilah v. Somai, XIIIU. D. 120=-12 L. B. Rev. 230. 

2 Shea Pratad v. Kashi Prasad, XVI D, D. 179; Jai Devi v. Toia Ram, XVII 
D. D. 70. 

» Rnghular Rai v. Somari, XV U. D. 66=-15 L. B. Rev. 678. 

♦ Ram Sarup v. Kundun. XV U. D. 241='I6 L. B. Rev. 365. 

S Asghar v JIuna, XVIII U. D 2l5. 

• Durga Debi v. Bidri Prasad, XII U D 89. 

» Nath Chandravat Koer Trust v. Mir Ali, 13 L. R. Rev. 114=. XIII D. D. 74; 
Ram CAaran Lai v. Laloo Lai, XX U. D. 150»1939 B. D. 69. 
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Taking rent from a person who is not the heir of a deceased tenant, 
even for a period subsequent to the death of the tenant, may but does 
not necessarily, prove the admission of such person to the tenancy, t unless 
the circumstances under which the rent was received indicate an inten- 
tion to admit to tenancy * Wnere at the death of a tenant his holding 
was, with his consent, in the possession of a third person and in the 
subsequent year the zamindar accepted the rent from the brother of the 
deceased, this was held to prove admission of the brother to the tenancy.® 
Similarly, a receipt passed to the mortgagee in possession who had 
been paying rent to him in the life-time of the tenant and who paid 
him the rent after the tenant's death, under the belief that the tenancy 
had not lapsed on account of death hcirless of the tenant as the name of a 
collateral was entered in the papers as his successor which he was not.^ 
If the tenant had left an heir, o )j a widow who had not re-married thent 
such receipt would ho valueless on evidence of the admission of the 
mortgagee as tenant and moic so, if a relation of the mortgagee bad paid 
the rent and who was in oocupition, the receipt reciting that the pay- 
ment had bean received on account of the original tenant’s holding.® 

A suit contesting a notice of ejectment was dismissed on 18th 
Jannary, 1903, and the tenancy terminated on 15th May, 1908. The 
landlord did not obtain notice of the Board’s decision in time to file an 
application under section 60 hut he filed it in 1909. Acceptance of rent 
in the meantime is not fresh admission to the holding.® 

So acceptance of rent from a person under an erroneous belief that 
the land had been lot to that person is not proof of that person’s 
admission.® 

Acceptanco of rent from or suing a squatter as a tenant in a revenue 
court was held to be proof of admission to tenancy.® 

A took a lease of old fallow land which he never cultivated. He was 
described as a haqdar tenant in a receipt for rent or in a suit for arrears 
of rent. This does not prove admission to tenancy,*® probably because the 
land might have been pasturage land. 

A sub-tenant continuing in possession after the tenant’s death does not 
for that reason alone hocoiria admitied to the holding.'* 

t Jao'iiohan v KamUi Shiromam Prinad Smvhj T[ U D. 648=2 0. L. J. 730=33 
I. 0 247 

® Tilah Kvar v. Rnghuhar Singh, B. R. 15 of 1892 

* DarahanethwaT Nath v BaliUo, Vt U. U. 404=6 L. B Rev. (0.) 18=1926 B. 0. 

80. 

* Hatim Buaain v Prnq Singh, Xlf U D 73=12 L. R. Rev 133. 

® Sri Ram Chandra Janh‘ji v Pam Raj, XIV U. D. 429=14 L. R. Rev. 207. 

® Surajpal SingJi v. Ram Sarup XIV U. D 26=14 L. R. Rev. 63. 

1 Sri Dai v. Indar Dawan Singh, H R 16 of 1910. 

* Raqhuhir Singh v. Bhawani Pi'amid, XV U D. 155=15 L. R Rev. 214. 

® C'dlrciar of Raati v. Sarniim Singh, 8 A. Ij J. 862 { Sat Ram v. Ram Kumar, 
B. B. 3 of 1910. 

1® Ram Adhin v Nara-n Ran, XVIH U. D. 288=19.37 B D. 456. 

n Sahdeo V. Shea Deen. XI U. D. 4.3=11 L. B. Rev. 62 ; Sohan Prasad v. Suraj 
Pal Stngh, 11 L. R. Rev. 193=14 R D. 429 
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A mukaddami tenure is intransforablo and acceptance of occupancy 
rent from the transferee thereof may amount to his admission as a tenant, 
but not as an occupancy tenant.* 

Mere entry in a khatauni of a person's name as tenant is not conclu- 
sive proof of his admission as tenant, though it is very good evidence,* 
A mere entry that a person cultivated certain plots of land from to 
1333 Fasli (before the coming into operation of the Tenancy Act, 1926) 
was not considered enough to prove his admission to the tenancy,® for 
such cultivation merely proves possession and not admission to tenancy. 
An entry by a patwari of a person’s name as kahis does not of course prove 
his admission to the tenancy,^ specially if there is an existing tenant of 
the land.® The admission and existence of tenancy could bo inferred 
from such entry completed with cultiv.ition of the plots by the person on 
the day the Tenancy Act came into operation, i e , the 7 th of September, 
1926. 

The continuance of a person’s name in the khatauni after his eject- 
ment and delivery of formal possession to the landholder does not prove 
readmiasion.® 

Where A is the tenant while B's name appears in the village papers 
as tenant, the incorrectness of the entry in ly be proved. An incorrect 
entry in the partition papers that A who is ro.illy the tenant of land M 
is tenant of land N does not affect A who remains the tenant of M? 

Where the mother of a son whoso death before 1902 was doubtful, 
had all along since his death been entero 1 as occupancy tenant, and the 
defend ints had piid rent in her name anl passed receipts similarly, she 
was deemed to be the tenant.® 

Some miscellaneous cases on admission to tenancy. 

The expression admitted has been the subject of interpretation by the 
Ondh Court and the following have been held to be tenants who have 
been admitted : — 

(i) A perpetual lessee under a lease granted or a decree made aftei 
the Act, who'e rent is variable, and who may in certain events mentioned 
in the lease he ejected,® 

1 Dul'ira V Narain Singh, XIX U. D. 2J=193B R. D. 18. 

* Huh. Ishaq v. Sardar Khan, XU U D. 92. 

® Bishwa Nath v. Ram Kumar, 12 L. B. Rev. 84 ; Ram Dayal v. Pahlad Singh 
XVI U. D 102. 

* SuraJ Narain Das v. Ram Sumaran, XI U. D. 152=11 L. B. Bev. 187. 

* Gohind Prasad v. Nimmi, VI U. D. 292=-5 L. B. Bev. 181 (0 )=9 B. D. 247“ 
1924 B. C. 500. 

^ Bansidhar v. Bholi, XVIII IJ. D. 362=19.37 U. P 585. 

’ Janki Ramjana v, .Tiiikhandi, XII U. D. 299 ; see also Nanhi v Paran Singh 
XIV U. D. 8=14 L. B. Ber. 10, 

® Laehminia v. Bhairo, 12 L. B. Bev. 45=16 B D. 170. 

® Lai Sfuneshar Baksh Singh v Gaya BakM Singh, I U. D. 353=33 I. C. 729. 
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(it) A cnltivating tenant o£ land forming part of a much larger area 
leased by G-overnment to someone else.* 

(m) Tenants under leases created bona fides by thekedars and mort- 
gagees in possession.* 80 under our Act.® See ante note (m), pages 
194-95. 

(!i>) A tenant cultivating waste land from year to year withont a 
patta or contract in respect of the land, although he cultivated such 
land previously under pattas.^ 

(c) Land neither sir nor khudkasht of ten years’ cultivation but 
under the khudkaslU of a co-sharer, allotted to the patti of another co- 
sharer, but continuing in the cultivation of the co-sharer as before, was 
a statutory tenant’s holding,® unless the co-.-harer to whose patti it has 
been allotted took prompt steps to eject him after the partition. 

(id) Acceptance of rent from the transferee of a tenant whose holding 
was not transferable made him a statutory tenant® but before such 
acceptance of rent, the transferee was, if a tenant at all, a non- 
occupancy tenant.* Acceptance of rent from him could make him a 
tenant.® 

(»ti) A tenant by sufferance became a statutory tenant if rent is 
accepted from him, otherwise he was a non-occupancy tenant.® 

(viii) The holder of a clearing cultivating lease for an indefinite term, 
though called a thokadar was a statutory tenant.*® 

(ia) A tenant holding under a muafidar, who was not liable to have 
rent fixed was a statutory tenant ;** but he was a sub-tenant if he was so 
liable. Now he is a sub-tenant according to section 3 (22), 

Where a tenant illegally ejected takes proceedings for reinstatement 
and is reinstated and restoied to possession, he is admitted to the 
tenancy not from the date of restoration, but from long before the 
illegal loss of possession.** 


* Mathura Prasad v. Ganga Charan, II U. D 467. 

* Lai V. Udeff Pertab, B. B. 9 of 1892 

® Muh, BaJcsh v Pabilra Paiftam, 12 L B Rev. 55*=15 R. D. 212. 

* Bardial Singh v. Bhaya Tirbhaioan Dal Rnm, B. K. 21 of 1892. 

® Debt ▼. Baghubar, (Oadli) Beat Act Italiog No 54. 

* Dep. Com. v. Ramanand, II U. D. 476. 

7 Ram Nath v. Avadh Beharii II U. D. G27. 

* Dtp. Com. V. Ramanand, II U. D. 476. 

9 B. B. 12 of 1918=5 Rev. and Cr L. J. 138 ; bo under the Act of 1926 ; Mthar 
Zia Begam v. Janhi^ 10 L, B. Rev. 243. 

10 S^oami Dayal V. Nnhi Balcsh^ B, B« 1 of 1893. 

11 Baldeo v. Sarda Prasad Singh, B. B. 8 of 1893 ; See Bhikaree v. Ram Bha- 
rose, XII U. D. 330-= 12 L. B. Bev. 379. 

I* Sukhraj Kuar v. Rajesioari Prasad, HI D- D. 148. 
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A thekadar or mortgagee continuing to occupy some or all oE the 
lands comprised in his thoka or mortgage aEr.or its termination does not 
do so as tenant, but iE the owner exprosNly or impliedly consents to the 
continuance oE occupation, there is adiuisdon to tenancy. 

(.Txii) Otherwise than as a permanent tenure-holder, etc.— 
Under the Act o£ 1926, section li) (a) also a perin.inont tenuro-holder or 
a tenant with a right oE occupancy (which of course included fixed rale and 
exproprietary tenants) could not bo classed as a statutory tenant. Now 
he will not be classed as a horoditary ton.int. Tlie same remarks apply 
to a sub-tenant unless some provision of ihe Act declares him to be a 
hereditary tenant. Tenants oE sir could not be classed as statutory tenants, 
and are not classed as horoditary tenants under this Act; but under 
sections 8, 13, 15, a sir-tenant may become a hereditary tenant. 

Under the Oudh Act, a tenant with a right oE occnpuicy (which 
included exproprietary tenants) or a sub-ionani; could not be classed as 
a statutory tenant. Now such a ten int and tonanis lioldiiig on special 
terms in Oudh [see section 21 (c/] will no be cli-s-od us lioroditary 
tenants. To come within the words •' ocher ilian oic " in suli-section (1), 
the tenant must belong to one oE rboso cla-soi. Pur inslauce, a person 
who is not really a permanent teimre-hold-'r or a fixed-iato tenant under 
the definitions o£ those expressions nut who by con lact o’' osioppel enjoys 
the position and advantages o£ such tenant will not E.ill wiiliin those 
words, and will become a h 0 ralir..iry tenint 8o a per-on who might 
have been but did not become or is no long->r an exproprioiary Imaiit. 
A snb-tenant while having th it status in respect o£ a land cannot have 
hereditary rights in respect oE it. But once ho ceases to lie a suli-tonant, 
there is no obstacle to his becoming a hereditary tenant Tormina' ion oE 
the sub-tenancy will not make the sub-ten mr, a hereditary tenant liooiiuse 
o£ his continued occupation, because the landlord must admit as a tenant- 
ia-chie£ Where a tenant-in-ehieE died Iwforo Till Septeinlier, 192G and the 
landlord accepted him as tenant.-in-'-hioE he becains a s'aiutory tenant 
from that date, even though the holding was mortgaged without the 
mortgagee obtaining possession from him * Now he will lie a hereditary 
tenant under similar circumstances. 

(xjiiii) Section 29 (2)— This sub-soclion corresponds to section 19 (6) 
oE the Agra Act, and section 37 of the Oudh Act. 

Admitted — Wo have already discussed the meaning of this word 
under sub-section (1). 

Or is deemed to he admitted, ie , though not expressly admitted by the 
landholder, yet his occupation arose or arises utiiier cirenmstanees which 
make him deemed to be admitted to the tonaocy. We have discussed 
such eases under sub-section (,1). 

j4s tenant — The admission must be as tenant and not in any other 
capacity, e.g. not as a mortgagee, thekidar etc. 

1 Ram DuH v. Mah Alt Khan, B. K. 17 o£ ItJUl ; Indar Knar v. Ram Nath, 
B. B. 34 of 1891. 

* Uathura Prasad v. Nankoo, XIV U. D. 262=^14 L. B. Bev. 447. 
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Where as the result of a compromise in a court proceeding the defend- 
ant was allowed to retain possession of certain land up to a certain date 
and then hid to deliver possession, ho was not admitted as a tenantd 

0/ Zand— See section 3 (10) for meaning. Admission as tenant of 
an object which is not land according to the definition of that word will 
not create hereditary tenancy rights. Hence tenants of land for the time 
being occupied by buildings, other than buildings which are improve- 
ments or land appurtenant thereto, will not bo hereditary tenants. 
Tenants of groveland, pasturage, etc., would be hereditary tenants but 
section 30 comes in the way and prevents them from becoming such 
tenants. 

Other than ^lV— Tenants of sir admitted after the commencement of 
the Act will not be hereditary tenanis. Under section 19 (6) of the Act 
of 1926 the position was the same, so under section 67 (1) (a) of the 
Oudh Act. 

By a landlord, permanent tenure-holder . — The Acis of 1926 and 

1886 did not mention the classes of persons who could admit, as this 
section does. Under the Act of 1926, a tenant holding from a permanent 
tenure-holder at the date of that Act was not a statutory tenant, but 
one admitted by such holder after the commencement of that Act was a 
statutory tenant. Now a person so admitted after the commencement of 
the Act will be a hereditary tenant. 

Admission by a mere landholder who is not a landlord according to 
the de&nition will not give rise to hereditary rights. Admission by 
an under-proprietor is expressly mentioned as giving rise to hereditary 
rights. 

12. Cl. (c) Acquires hereditary rights. — e.y. under sections 12, 
14, 15, 16 and 197. 

30. Notwithstanding anything in section 29, hereditary 

Land in which heredi- eights shall Hot accrue in— 
tsry rights shall not (2) gi’ove land, pasture land, or 

aocrne. land covered by water and used for 

the purpose of growing singhara or other produce ; 

(2) laml used for casual or occasional cultivation in the 
bed of a river ; 

(3} land acquired or held for a public purpose or a^work 
of public utility ; and in particular, and without prejudice 
to the generality of this clause — 

{a) lands at present or which may hereafter be set 
apart for military encamping grounds ; 

(6) lands situated within the limits of any canton- 
ment ; 

1 Nihal Singh v. Bhagwuti Pratad Singh, IV D. D. 686=>7 B. and Or. L. J. 164. 

T, A.— 28 
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(c) lands included within railway or canal bounda- 
ries } 

(d) lands acquired by a tpwn improvement trust, 
in accordance with a scheme sanctioned under section 
42 o£ the United Provinces Town Improvement Act, 
1919 ; or by a municipality for a purpose mentioned 
in clause (a) or clause (c) of section 8 of the United 
Provinces Municipalities Act, 1916 ; 

(c) lands within the boundaries of any Government 
forest ; 

(/) municipal trenching grounds ; 

(g) land held or acquired by educational institutions 
for purposes of instruction in agriculture j 

(4) such tracts of shifting or unstable cultivation as the 
Provincial Government may specify by notification in tlie 
official Gazette ; 

(5) such areas included in tea estates as the Provinciiil 
'Government, with the previous approval of both Cliambors 
of the Legislature, may notify as areas in which, in the 
interest of the tea industry, hereditary rights should not 
accrue ; 

(d) land transferred by a mortgage to which the provi- 
sions of the second paragraph of sub-section (5) of section 15 
of the Agra Tenancy Act, 1926, apply, during the period 
specified in that paragraph. 

1. The section indicates the classes of land in which hereditary 
rights are not to accrue Moit of these were also the classes over which 
statutory rights did not arise under the repealed Acts. For facility o£ 
reference, such lands in Oudh ai'e separately treated later. 

2, Sub-section (i) — groveland, pasture land, or land covered 
by water and used for the purpose of growing smykara or other simi- 
lar produce : — clauses (a;, (6) and {c) of section 19, Agra Act, excluded 
these from being the subjects of statntory tenancies. Tanks not used 
for growing singhara or similar produce are not exempt from being 
subjects of hereditary rights. Now a guava grove is a grove and the land 
occupied by it is groveland and may not be the subject of a hereditary 
tenancy.* Prior to the Act of 1920, lands under guava groves were 
deemed to be land, but the Act of 1920 declared to tho contrary. 

Lands, perhaps part of a groveland at ono time, which had some 
guava or peach trees on them and which had become appurtenant to » 

1 See FatahatuUah Khan v. MaiUa Bux, XI U. D. 207 ; Laohman Singh v, Shoa- 
kaiunnitta, XV U. D. 533 (grove was on air). 
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dwelling house and a mutf, were held not capable of being subjects of a 
statutory tenancy.* 

Plantains, />apitas, peaches and liaMs are fruit trees, and may form 
groves. 

Bushes and shrubs do not come within the conception of trees and 
the land occupied by them is not groveland. Pan plantations are a 
well known agricultural plantations but do not form groves. Lands 
covered by tea plants are land hut not groves. 

Pasture land cannot be subject to hereditary rights, and it does 
not lo.se its character because of its cultivation in one year out of thirty- 
three.* Where an area of grazing land was given at the commencement of 
1.334 Pasli (July 1920) to be l»ronght into cultivai ion, and by 7th Septem- 
ber, 1920 (when the Act of 1920 came in to force) only a small portion of it 
had been brought under cultivation, statutory rights were held to arise only 
in the cultivated area.* Under .similar circumstances, hereditary rights 
will arise in the cultivated area but not in the rest. 

3. Sub-section (2)— Land used for casual or occasional 
cultivation in the bed of a river. 

The bed of a river usually means the region between the two banks 
of a river. If the river recedes or dries np in parts, some land is 
exposed and is at times cultivated. The sub-section is meant to cover 
such cases. Tt will not apply to other land which becomes covered 
with the water of a river when in flood and restored to its original condition 
when the river shrinks back to its normal bed. Such land is cultivated 
every year and not casually or occasionally, e. ,9., lands situate at 
some distance from the main stream of a river subject to annual flooding 
during the monsoon, and cultivated for rabi regularly * 

4. Sub-section (3) — Land acquired or held for a public pur- 
pose or a work of public utility etc —This is proviso second to 
section 19 of the Act ot 1926'. 

(i) Acquired or held. Acquisition for a puiilic purpose gives per- 
manent exemption from hereditary rights to the land acquired. The 
fact that it has ceased to be iitiJi.sed for any public purpose is 
immaterial. 

Therefore, land acquired for a cantonment (situate in what is now 
known as Purani Uhhaoni or land in Sultanpur Cantonment within the 
diiStriets of Benares and Mirzapur), which falls under clause (^) though 
no longer used for military purposes but cultivated for ordinary agri- 
cultural purposes .and administered either by the Government of India 

^ 6oor Din v Cf^et XV U. D 491=*16 L. B. Bev. 65. 

2 Durga Prasad v. PotU Pam, XIV U. D 287=*14 L. K. Bev. 547. 

2 Bhagawati Bihi v Rom Singh^ XC U. D. 200=11 L. B. Bev. 371- 

4 S^omesluoar Prasad v. Ahdnl JUihman, B. R. 6 nf 1932=XITI U. D. (B. R.) 
85=*13 L. R. Rev. 381 i Contra, Kalloo v. Someshwar Prasad, X U. D. 50*= 10 L. 
Bev 274, where the area varied every year. 
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or as government estate by the Collector, was exempt from statutory 
rights.* The expression acquired or held for a public purpose was also 
used in section 11 of Act II of 1901 in connection with land over which 
occupancy rights could not arise and in some cases it was hold that it 
would be absurd to hold that acijnisition for a public purpose should bar 
the accrual of occupancy rights in perpetuity in land which had rot urned 
to the character of ordinary agricultural land oven before the passing of 
the Tenancy Act.* A single judge of the High Court dissented from 
this view although he tried to differentiate the cases on grounds not 
altogether tenable.® 

Land owned by a Gowshala Association and used for ordinary 
agricultural purposes is not land held for a public purpose or a work of 
public utility.* 

Land held and not acquired for a public purpose or a work of public 
utility is exempt only so long as it is so held. The case in XI U, D 111 
comes in this class. The disjunctive word or leads to this interpretation. 

(«) Clause (a) of sub-section (3).— Land set apart for military 
encamping ground is also not subject to hereditary rights. Land so set 
apart at one time but which has ceased to he used for such purpose is 
also exempt, as it was acquired for a public purpose.® 

(Hi) Clause (b) of sub-section ( 3 ).— -Land situate within the local 
limits of any cantonment is also exempt ; hut suppose the land has been 
given up as cantonment area. Under the Tenancy Act of 1901, there 
was some authority for holding that, land once iucludoJ in a cantonment 
area could not become the subject of an occupancy holding. That was 
because such lands are vested in the Grovernment of India and the 
opening words of the Act excluded such land from the operation of the 
Act. The Act of 192G and the present Act bring cantonment areas 
within its operation, unless an express oxoinption is made. 

Hence, it would seem that land whieli was once within a cantonment 
area, but which has ceased to bo so, may form the subject of hereditary 
tenancy, unless clause (a) applies.® 

(iv) Clause (c) of sub-section (3). — Land once included within 
railway boundaries becomes subject to hereditary tenancy when it is 
subsequently excluded from such boundaries. 

(ti) Clause (d) of sub-section (3). — The word acquired shows 
that the fact that the Improvement Trust has subsequently excluded 

1 Jagrup Singh v. Bar Narain, XI U. D. 25=10 L. B. Rev. 326. 

* Jiii iVaneian iri»ra V. t/ajrup, Petition No. 1 of 1909 10, decided on 29th July, 
1909 ; Bith Nath Rat v. Fox, J1 U. O. 229. 

^ Rup Narain Singh V. Jagrup Singh, S L. B. Rer. 194=-1927 R. 0. 2lO=Vin 
U. D. (U. C) 185 

* Lachman Das v. Jagat Singh, XI U D 111. 

5 Jagrup Singh v. Bar Narain, XI U. D. 25=10 L. B. Rev. 326, 

9 See Jagrup Singh v. Bar Narain, XI U. D. 25. 
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the land acquired from its operation will not make it subject to hereditary 
tenancy. 

Clauses (e), (/) and (^) require no comment. 

5. Sub-section ( 4 ).-— To be exempt from accrual of hereditary 
rights a notiScation by the Provincial Government in its Gazette must 
specify a tract to he of shifting or unstable cultivation. Is evidence to 
falsify the notification admissible ? 

6 . Sub-section (S)- — Tea Estates, which are exempted by the 
Provincial Government with the approval of both houses of the legis- 
lature, by notifacation, will not be subject to hereditary rights. Under 
the Act of 192fi, certain tea estates areas were exempted from being 
subject to statutory rights. 

7. Sub-section (6). — Land mortgaged under section 15 (5) of the 
Act of 192G. 

The second paragraph of section 15 (5) of the Act of 1926 %vas “ where 
the property transferred by means of a mortgage of the kind specified in 
sub-section (5) of section 14 consists wholly of a specific area of sir, the 
mortgagor may by simultaneous agreement in writing waive his expro- 
prietary rights, and in that case the mortgaged land shall if the mort- 
gagor regains within 12 years of the date of the transfer possession thereof 
on redemption of the mortgage, resume the character of sir.’' The 
period mentioned was 12 years from the date of the transfer. Section 14 
(5) of the Act of 1926 is reproduced in section 26 (6) of this Act, which 
is to the effect that a mortgage shall be deemed to be a transfer only 
when it has the effect of transferring proprietary possession. Under 
section 15 (5) of the Act of 1926 statutory rights did not accrue during 
the period of 12 years from the date of the transfer. Now, hereditary 
rights will not accrue during the same period, provided the mortgage 
transfers possession and is wholly of a specific area of sir, and is redeemed 
by the mortgagor within the period of 12 years. If not redeemed 
within 12 years, the land will cease to be sir. 

8. In Oudh, sections 36, 37 dealt with the matters comprised in 
section 29 of the present Act and these sections were to have effect subject 
to the provisions of certain other sections of the Act, vis. 

(i) Sub-sections (3) and (4) of section 4 relating to land not 
previously cultivated. These sub-sections wore practically identical with 
section 8 (3) of the Agra Act, which was probably borrowed from the 
Oudh Act. Present section 4 (3) corresponds to these enactments. 

{ii) Section 30A relating to the acquisition of land by the landlord 
for certain purposes. Section 30 A corresponded to sections 40 to 42 of 
the Agra Act, and is now no part of the Tenancy Act. 

(m) The proviso to section 45 relating to persons succeeding as heirs 
of tenants under section 48. That related to enhancement of rent of heirs 
of statutory tenants. It is no part of the present Act, 
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(««) The second and third provisos to clause (e) of sub-section (1) of 
section 62A relating to non-rosidont tenants. The second proviso 
provided that if a non-resident or palti kasht tenant was not ejected on 
the ground of non-residence at the end of the statutory period (Ion yesirs) 
he was deemed to have been admitlod under section 37, and the third 
proviso related to enhancement of rent of tenants so deemed to have 
been admitted. 

If a suit for ejectment under section 62A (e) failed or if the land- 
lord did not obtain actual ejectment after deoree, a fresh ease of 
admission arose.* 

Clause (e) applied to a pahi kasht tenant whose landlord had transferred 
his proprietary interest to a per.«on who had no proprietary interest in the 
village in which the tenant ordinarily resided.* 

(v) Sections 36 and 37 were also subject to sections 67 and 157 
excluding certain classes of land and specified areas from the operation 
of certain sections of the Act. Section 67 withheld the rights conforod by 
sections 36, 37 and 48 from certain classes of land, viz., 

(а) sir land (Now sections 12, 14, 15 and 16 declare hereditary 

rights in some parts of land which was sir, as in Agra) ; 

(б) land held by a tenant, otherwise than under a special agree- 

ment or decree of court, in a village in which the tenant 

possessed any proprietary or underproprietary right ; 

(c) land leased for pasturage (as in Agra). 

(d) land covered with water and used for the purpose of growing 

singhara or other similar produce (as in Agra). 

(e) land planted by the landlord with trees (corresponding to 

grove land in Agra) 

Clauses (a), (e), (d) and (e) have already been di.scussed above (vids 
pages 217, 218*19 iu^ra). As to (6) it was held that where a tenancy was 
in two persons, one of whom did not possess underproprietary rights when 
the Amending Act of 1921 came into force, the latter was and remained a 
non-statutory tenant.* 

Clause (6) referred to ownership in a village. Hence if a village had 
been partitioned into two or more mahals, proprietary or underproprie- 
tary right in any mahal stood in the way of statutory rights in any of the 
mahals ♦ 

If the tenant was merely a mortgagee in possession of proprietary or 
underproprietary rights, ho did not possess any such rights for the 

^ SabkajiilSltiffh V. Jaicahir Zat, VI D. D. 199=5 L B. Rev. (Ondli) 135=1 
0. W. N. 663. 

^ Shankar liahai V. Baluant S.ngh, X.V 1} D 134=18 R. D 147. 

* Bindeshri Singh v Balraj Kuer, XVII U. D. 382=1936 R. D. .502. 

♦ Pokhun Singh v. Kamlapat Prasad, VIII U. D 2=8 L. R. Rev. IB. See also 
Sri Sam v. Angad Singh, XVII U. D. 380*=1936 R. D. 520, 
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purposes of clause (&) and could be a statutory tenant * The tenant 
proprietor could by estoppel be prevented from setting up the plea that 
he was a mere mortgagee.* So a member of a joint Hindu family 
which owned underproprietary rights in ancient landed property.® 

The expression “ any underproprietary right ” was intended to 
cover “ any sort of ” underproprietary rights in Oudh such as bir^) 
dasaundh, nankar etc., and *■ possess any... underproprietary right ” meant 
“ is in possession of the rights of an underproprietor in any shape or 
form, is capable of exercising the rights of an underproprietor in respect 
of the land, and pays rent or is liable to the payment of rent 
therefor.”* 

A person holding muafi was of course not a tenant who could come 
under clause (6), but not so if it was really an ordinary rent paying land.® 

A muajidar became an underproprietor from the date of a declaration 
to that effect in his favour under section 107H.® 

Acquisition by him of propiietary or underproprietary rights subse- 
quent to the admission of a person to tenancy did not cause loss of his 
statutory rights.^ If the admission was subsequent to the acquisition, no 
statutory rights can accrue to him® So where a rent-free grantee who was 
at the same time an under-projirietor had rent assessed on him under 
section 107Gr, he became a statutory tenant.® 

Subsequent parting with such rights by the tenant did not make him 
a statutory tenant without a fresh admission thereafter.*® 

Land declared by a competent revenue court to be held under a 
special agreement came under the words “ otherwise than under a 
special agreement " although a Civil Court had declared the holder of it 
not to posaoss any underproprietary riglus.*i 

1 Our Dayal v. Gur Bayal, B. K. 1 of 1935=XVI U. D. Ill; Bakht Bali v. Daya 
Shankar, XllI U. D. 130=13 L. R. Rev. 309. 

* Bam Nareih Stngh v. DuUingar Stngh, XII U. D. 1G5=-12 L. R. Rev. 111. 

® Binda Singh v Daya Shankar Singk, B R. 4 of 1‘J35=XV1I U. D. 113=^1936 
R. D. I3G ; Jiugaiyya Khanum v Suta Piasad, X U. D. 150 

* Binda Singh v. Daya Shankar, B R. 4 of 1935=XVII U. D 113 

® Muzajfar Husain v. Sheo Maugal, XVII U. D. 277=1936 K. D. 48 1. 

e Gur Prasad Singh v. Dudh Nath, B. R. 11 of 1926=VIII U. D. (B. R.) XIX= 
SLR. Rev. 137 ; Farlab Bahadur Singh v. Bajrang Bali, 11 0. C. 87, but see Bala 
Din V. Ajodhia, 1 0. W. N. 683. 

* Gur Prasad Singh v. Oudh Nath, B. R. 11 of 1926. 

® Bameahwar v. Bam llarak, XIII O. D. 87. 

® Munir Ahmad v Sultan Khan, B. R. 12 of 1932=X1V U. D. (B. R.) 4=13 
L. R. Rev. 418. 

10 Maliipat Singh v. Inderhali, XI U U. D. 571 | Krishna Pal Singh v Pardos, U. R. 
12 of 1924=V1 U. D. (B. R ) lxi=G L. R. Rev. (0.) 23= '-1925 R. 0. 83. 

11 Uma Prasad v. Thakur Din, XIII U. D. 133. 
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Estoppel by conduct could debar a landlord from pleading that the 
tenant could not be a statutory tenant in view o£ clause (6), e. p., where he 
had conferred statutory rights £or a substantial nazrana or other advantage 
to himself.^ 

Section 157 enacted that the beneht of sections 36, 37, 48 shall not 
extend to the areas specified in Schedule D to the Act, or to any other 
area added to the Schedule by the Grovemor in Council. 

Schedule D comprised : — 

(а) the parganas of Naghashan Palia and Khairagarh in the district 

of Kheri, (no longer exempt) ; 

(б) alluvial inahals for the time being registered as such under the 

rules made under clause (A) of section 234, Land ilevenue 
Act ; (No longer exempt, unless they come under sub- 
section (4).) 

jy. B . — The rules made under section 234(d) (Circular 7 — I of the 
Board of Revenue, Rule 24, and Circular 8 — 1 of the same. Rule 7, 
enjoined the settlement officer to prepare a list of alluvion and dcluvion 
register showing the parganas in the district which are sul)jeG( to fluvial 
action and lists of alluvial mahals held for various periods of ai rangement, 
special arrangement, unconditional long term settlement, conditional long 
term settlement, quinquennial settlement, or, in the case of permanently 
settled districts, special arrangement, and temporarily settled, permanent- 
ly settled.) 

(o) lands heretofore or hereafter granted trhder the waste land 
rules for the time being iniforce in Ondh (as in Agra). 

Statutory rights did not accrue even after resumption by Govern- 
ment, unless the land was removed from the category of waste land by 
notification.* There is no exemption now. 

(d) lands set apart for military camping grounds, (as in Agra) ; 

(«) lands situate within the limits of any cantonment (as in Agra) ; 

(/) Nazul lands (no longer exempt) ; 

(^) lands within railway boundaries, (as in Agra) ; 

(/») land acquired by a Town Improvement Trust in accordance 
with a scheme sanctioned under section 142 of the United 
Provinces Town Improvement Trust Act, 1919, (as in Agra) ; 

(») land within the boundaries of any Government Forest, (as in 
Agra). 

(y) lands appurtenant to any jail ; municipal trenching grounds ; 
lands used for casual or occasional cultivation in the bed of 
a river (as in Agra). Lands appurtenant to jails are not 
exempt. 

1 Jat Raj Kuar v. Shea Pal Singh, XU U- IJ. 280=15 R. D. 695 ; Tarale Nath 
Bitwaa v. Fateh Bahadur Singh, XV U. D. 132 ; see also Janki Murat v. AVdue 
Sattar, XV U. D. 41=15 L. B. Rev. 18. 

* Ganga v. Secretary of State, XIV U. D. 82=«14 L. B, Rev. 388. 
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(vi) Sections 36, 37 were also snbject to section 68 relating to 
thekadars, mortgagees and sub-lenants. 

SooMon 68(1) did not allow any rights conferred by sections 36, 37 
and 48 to be acquired by a tlielcadar, mortgagee or sub-tenant in any of 
the land comprised in his tlieka, mortgage or subtenancy, but section 68(2) 
provided that a person having those rights in land did not lose them 
by taking subsequently a theka or mortgage in which his holding was 
comprised. 

In Agra, Parma v. Umrao^ decided to the same effect as section 
68(1). In Oudh, Jagatj'it v. Rupan^ was similar. 

As to section 68(2), it was held that if a mortgagee while in possession 
as such got himself entered as a tenant, he was really not a tenant and 
on redemption could not claim the rights of a tenant.® 

It was also hold that the period of a theka counted towards the 
statutory period of ten years as to land hold before the theka* 

If the ihekadar let a part of the land comprised in his theka for the 
remainder of the tenancy of his theka, and was ejected on such termination, 
the tenant let in by him had to vacate or be treated as a trespasser.® 

(uii) Sections 36, 37 were also subject to section 127 relating to 
persons possessing land without title Section 127 gave an 
option to the person entitled to eject such person as a tres- 
pa^ser to treat him as a tenant and sue for rent, but expressly 
denied to him the status and rights of a statutory tenant. 

Section 34 of the Agra Act, 1901, and section 44 of the Agra Act, 
1926, were to the same effect. 

Seel ion 180 of the present Act empowers the person entitled to give 
consent to occupation of land to eject such trespasser, but if the decree 
for ejocUnoni obtained is not executed within the period of limitation, the 
person occupying without his consent will become a hereditary tenant. 

It is thu.s apparent that the exceptions mentioned in the provisos to 
section 19 of the Agra Act, also applied to Oudh, and are those made by 
the present Act. 

9. Heirs of statutory tenants. — The heir of a statutory tenant 
will now become a liei editary tenant. As the subject will be of some 
importance for some time to come, it will be useful to summarise the law 
as to heirs of statutory tenants. Under the Oudh Act, section 48(1), the 
heir of a statutory tenant was entitled to retain possession of the holding 
of his deceased ancestor for five years after his death at the same rate of 
rent, unless section 62-A(l)(e) applied to him, in which event ho could hold 
on at the old rent up lo tho expiry of the statutory period, f. «., ten years ; 
and under section 62-A(l)(e), a statutory tenant could bo ejected before 

1 B. B. 1 of 1885. 

2 Bent Act Baling No. 52. 

5 Inder Pal Stngh v. Sttal Pratad, IX U. D 41=9 L. B. Bev. 71=1927 B. C. 688. 

♦ Ajodhiya Estate v. Bhagwan Din, II 0. D. 646=3 B. and Or. L. J. 101. 

6 Krishna Kumari v. Tribhuwan Datt, X U. D. (H. C.) 189. 

T. A.— 29 
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such expiry if he was such tenant in a village in which he did not ordi- 
narily reside, and the landlord did not possess any proprietary or 
underproprielary right in the village in which the tenant ordinarily 
resided and the landlord desired to let the holding to a resident tenant. 

On the expiration of the statutory period or of the five years thereafter, 
the landlord had to take immediate steps to eject him, and, if he did not, 
he could be said to have readmitted the tenant or admitted the heir to 
a fresh tenancy but if he took such steps, no case of roadmission or 
admission arose and acceptance from the heir of the rent for the period 
of his occupation after the termination of the prior statutory period did 
not imply admission of the heir as tenant. As to the acts of the land- 
lord which were or wore not deemed to amount to admission of the heir 
as tenant, see the cases in the footnote.® 

In Agra, section 20 of the Act of 1926, entitled the heir of a statutory 
tenant to hold on for five years after the tenant’s death or, if the tenant 
held under a term lease the period of which had not expired at such 
death, up to five years or the end of the unexpired portion of the lease, 
whichever was longer ; but if he was admitted in writing by the land- 
holder as a tenant,^ or no steps were taken by the landholder within three 
years after the expiry of the period mentioned above, the heir was 
deemed to have been admitted to the holding in his own right. 

A decree or order of ejectment had to be executed to lermin.ito (he 
right to hold on.* Proceedings for ejectment could bo taken in the fifth 
year, although ejectment could not be effected until the lapse of fiONh five 
years.® Omission to eject him within throe years after the expiration of 
five years from the death of the tenant or the termination of the lease, as 
the case might bo, made the heir a statutory tenant.^ Commencing 
proceedings within the said period wat> enough although the litigation 
had not ended at the close of the three years.® If the landholder did not 


1 Sea Court of Wards v. Jiam Gharan, II U. D. 218 ; Ram Kuar v. Lai Sheo 
PoTtab Bahadur, B. R. 3 of 1904=Z«W v. SUkhai, VI U. D. 252=-5 L. R. Rev. (0.). 
164 ; Zah> v. Dujai, VI U. D 253=-5 L. B. Rev. (0.) 165. 

* II 0. D. 218, Yad AU v. Fakira, B. R. 1 of 1900 ; Ram Sunder Singh v. Muham- 
mad Mehdi AU Khan, B R. 11 of 1914=-! U. D. 98=-XXII U. D. 218. 

® Udit Narain Singh v. Gur Charan, I U. D. 237 ; Fareand AU v. Paltu, B. B. 18 
of 1891 ; Lachman Singh v. Bar Charan, B. B. 19 of 1891 ; Bhaiya Kandhai Pratad 
T. Manlura, XII U. D. 266. 

♦ Bat not only for the period for which the tenant was entitled to hold on under the 
section, Jagan Nath Bux v. Bahadur Singh, XV U. D. 482. 

6 Copal Dei V. Bira, XV U. D. 210=15 L. R. Rev. 324. 

® Qanga Paai v. Gaya Pratad, XVII U. D. 226=1936 R. D. .*(29 ; Ramethar Dai 
V. Dehi, XVIII U. D. 177=1937 B. D. 254. 

» Kirpal v. Gur Das, 4 0. W. N 672=105 I. 0 215. 

8 Uma Nath Bux Singh v. Jagan Nath Pratad, B. R. 11 of 1984— XV U. D. 
(B. R.) 32—15 L. R. Rev. 719. 
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Non-ooonpanoy tenants 


execute the decree or order oE ejectment obtained by him, 
again within the three years.* 


he could sue 


The son of a person who was a tenant when the Rent or Tenancy Act, 
came into torce became the heir of a statutory tenant.* 


31. All tenants other than permanent tenure-holders fixed- 


Non-occapaucy ten- 
antB 

pancy tenants. 


rate tenants, tenants holding on special terms 
in Oudh, ex-proprietary tenants, occupancy 
tenants and hereditary tenants are non-occu- 


Tho definition of non-occupancy tenant is with slight necessary varia- 
tions the same as in section 21 of the Agra Act of 1926, and section 19 of 
the Agra Act of 1901. 

Under the Act of 1901, there was little difficulty about ascertain- 
ing whether or not a tenant was a non-occupancy tenant. The dispute 
frequently was whether a tenant was a non-occupancy or an occupancy 
tenant or whether ha occupied land without the consent or contrary to the 
will of the zamindar. Length of occupation as determined by the rules 
laid down in sections 11 to 16 of the Act of 1901 was the sole and decid- 
ing factor in ascertaining whether a tenant was an occupancy or non- 
occupancy tenant. 

Whether a person was a tenant at all or occupied the land without 
the consent of or against the will of the zamindar depended on whether the 
zamindar did admit, or could he said to have admitted, him to the tenancy. 
Tf the answer was in the affirmative he was clashed as a non-occupancy 
or an occupancy tenant according to the length of his occupation after 
such admission. Under the Act of 1926, if such length of occupation was 
less than 12 years, on 7th Septeml)er, 1926, or where his admission com- 
menced after that date, he was a statutory tenant under clause (a) of sec- 
tion 19, and not a non-occupancy tenant. If the answer was in the nega- 
tive, he was not a tenant at all, and section 34 of the Act of 1901, and 
section 44 of the Act of 1926, provided for his e-xpulsion. 

Tenants of str-land, and of land used for the purpose of growing 
singharas or other similar produce were non-occupancy tenants, They are 
so even now, as sections 29 and 30 show ; but with this differenoe that 
a tenant of singliar.i land became an occupancy tenant by length of occu- 
pation. A tenant of sir land could not acquire occupancy rights by pre- 
scription, but ho could, by grant under the Act of 1926. Where a sir 
holder let the sir on a term lease and then sold his proprietary rights in the 
sir and relinquished his exproprietary rights, the lessee on the expiration of 
the term of the lease became a non-occupancy tenant liable to ejectment as 
such by the lambardar.* Holders of grove-land were for certain purposes 
classed as non-occupancy tenants, and could not become occupancy 


* Ham Kumar v. llaiku, XVIII U. D. 327=1937 B. D. 513. 

* Audesh Jtai v. Bhawanl, XVII D. D. 367=1936 R. D. 538. 
» Kurey v. Zakaria Mai, XVIII U. D. 26—1937 B. D. 45. 
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tenants by prescription. Now their status is defined by sections 205, 206 
and 207. They are for purposes of ejectment non-occupancy tenants or 
tenants holding for undefined teims. 

Holders of pasture land, on account of their liability to pay rent, were 
and are tenants and therefore non-occupancy tenants either holding at will 
or tor fixed terms. They could not acquire occupancy rights. Now they 
are non-occupancy tenants, liable to ejectment. 

Thekadars of agricultural land were liable to ejectment as non- 
occupincy tenants on the expiration of their theJeas. Now their position is 
defined in Chapter XT. Land personally cultivated by a i/te/'adar while 
the estate was under the theka, was noted as khudkaslit thekadar, and as 
he could not be his own tenant in respect of it, he was not. a tenant 
thereof. If ho continues in cultivation of such land after the expiration 
of his theka, and the zamindar has admitted him to the tenancy, he is a 
hereditary and not a non-occupancy tenant. If there is no such admission 
he retains it without the consent of the landlord, and subject to action 
under section 180 

Mortgagees in possession are in the same position as thekadars as 
regards laud personally cultivated by them. 

This survey shows that the following fall under the category of non- 
occupancy tenants under the new Act 

(i) Tenants of sir. 

(ii) Singhara land occupants. 

(iii) Holders of nautor land subject to the provisions of section 4('3). 

(io) Sub-tenants.* 

(v) Grove- holders, subject to the provisions of Chapter XI. 

(»») Pasture land-holders. 

(vii) Tenants by sufferance or holding over. 

CHAPTER IV. 

Devolution, Transfer, Extinction, Division, 
Exchargb and acquisition op Tenancies. 

Devolution and transfer of tenancies. 

Interest of permanent 32. The interest of a permanent tenure- 
tennre-holdere and holder and of a 6xed-rate tenant is both 
flxed-rete tenants. heritable and transferable. 

This reproduces section 22 of the Agra Act, and in effect section 20 
of the Act of 1901. 

Permanent tenure-holder.— See section 22, fixed-rate tenant, 

see section 23 for meaning. 

Section 35 indicates the order of succession. Permanent tenure- 
o ers an xed-rafe tenants have all the rights of owners of ini“ 
movable property They can tran.sfer it in .my lawful manner and 
on death their holdings p ass to their heirs according to the personal law. 

* Salamat Ullah y. Wasir Man, XX U. D. 362=>1939 B. D. 416. 
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The interest of one of two fixed-rate tenants, members of a joint Hindu 
family, passes on his death to the survivor and not to his widow.* 
Where a fixed-rate tenant dies heirless, the reversion of the landholder 
and not the right of the Grown as the ultimate heir comes in,* and he 
may redeem a mortgage executed by the deceased, and he must redeem 
if he wishes to get possession.* Surrender or relinquishment would 
entitle the lanuholder to redeem. Similar remarks apply to permanent 
ienure-holders. 

33. (2) The interest of a tenant holding on special terms 

Interest of other ex-proprietary tenant, of an 

tenants. occupancy tenant, of a hereditary tenant, 

and of a non-occupancy tenant is heritable, 
but is not transferable otherwise than in accordance with the 
provisions of this Act. 

(2) Nothing in the foregoing provisions of this section shall 
render illegal— 

(a) a sub-lease of a holding as hereinafter provided ; 

(b) a sale of the interest of a tenant under the provisions 
of section 251 ; 

(c) a release or transfer of an interest in favour of a 
co-tenant : 

Provided that no person shall be deemed to be a co-tenant, 
notwithstanding that he may have shared in the cultivation of 
the holding, unless he was a co-tenant from the commencement of 
the tenancy, or has become such by succession or has been 
specifically recognized as such in writing by the landholder. 

This, with variations, corresponds to section 23 of the Agra Act, 1926, 
omitting the words “ either in execution of a decree of a civil or revenue 
court or ” after ‘‘ transferable.” In Oudh, there was no such section, 
but section 5 of the Oudh Act, made the interest of an occupancy tenant 
iutransferable, and section 68A restricted the right of subletting of 
statutory tenants and their heirs. 

Section 23 of the Act of 1926 corresponded to subsection (2) of 
section 20 of the Act 11 of 1901. 

1. Tenant bolding on special term in Oudh, see section 25 ; 
exproprietary tenant, see section 26 ; occupancy-tenant, see section 
28; hereditary tenant, see section 29; non-occupancy-tenant, see 

section 31 for meaning. 

I Shea Shankar r. Ram Dulare, XV U. D 110=-15 L. B, Rev, 319. 

* Tulshi Ram Sahu v. Gur Dayal Singh, 33 All 111. 

* Lai Bahadur v. Maharaja of Vizianagram, 33 I. C. 556 ; Nand Kithor* v. Jtuh. 
Maiattf 29 1. 0. 555 ; Muh. Samiullah v. Charitari II U. D. 363 ; Autar Rai v. Nepal 
Rat, II U. D 354. 
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2. The interest of a tenant — ^That is, the interest of a tenant in the 
land itself. A right to collect rent from a snh-tenant may he assigned.* 
Where sir plots are usnfraetnarily mortgaged, a mortgage of the right 
of redemption is a transfer of the interest of the exproprietary tenant.* 
The interest of a permanent lessee of agricultural land, though declared 
by the lease to be transferable, cannot be transferred by sale.® 

3. Tenant holding: on special terms. — Instances of this often 
occur in Oudh where agreements or settlement court decrees created or con- 
ferred tenancy rights on special terms. Section 5 of the Oudh Act declared 
occupancy rights under that section to be intransferable but loft intact 
such rights created before 18G8. Sometimes hereditary nontransfer- 
able leases or occupancy intransferable rights were created. It was 
held that the interest of such lessees or tenants was not transferable in 
execution of money decrees,* and that the lessee himself could raise the 
objection of non-transferability.® Of course the taluqdar could challenge 
the decree-holder’s right to sell.® 

Even the taluqdar could not have the lessee’s interest sold in execu- 
tion of his rent decree.^ This is bad law now. 

Nor was a private transfer of any effect, e a sale of his interest 
by the lessee, and the purchaser could not sue for possession against 
the taluqdar who had obtained possession,® or a usufructuary mortgage® 
(the contrary dielum in 2 0. 0. 4 was dissented from). 

The taluqdar to whom the lessee had relinqui-’hed the holding conld 
sue the mortgagee in possession for possession *® and the lessee could, 
in a suit by the mortgagee for recovery of possession, set up the 
invalidity of the mortgage. ** 

1 Sukhdeo Dat v. Pamta Lai, 8 L. B. Rev. 210-= VIII U. D. 52=-1927 B C. 226 ; 
Surojpol Smgh v. DiUukh, 8 L. R. Rev. 259=.VIII U D 65-=1927 B. C. 292 ; 
Kalyan Dai v. Panna Lai, (1926) B. C. 399=7 L. R. Bev. 323=VI1 U. D. 193. 

» Nowrang Singh v. Pheku, 9 L R. Rev. 237=IX D. D. (H. 0) 180=116 I. 0. 
878=12 R. D. 391. 

* Wak Singh v. Sheo Nandan Singh, 51 All 882=1929 A. 1. B. All. 612=27 A. 
L. J. 861=SI U. D. (H C.) 41=10 L. B. Rev. 360. 

* Mohan Dei v. Bal Makund, 2 0. W. N. 7.87=192.6 A. I. B. Oodh 702=90 I. 0. 
256=VII D. D. (H. C.) 11=7 L. B. Bev. 33=1926 R. C. 17=9 R. D. 10 ■,Nand 
Ram V Amanat Fatima, 6 0. G 94, (a perpetual farming leaae was a hereditary and 
intransferable lease, although the settlement court did not use the word intransferable), 
Muhammad Ahdul Karim Khan v. Nawaz Singh, 12 0 0. 267 =3 I. C. 867 

S n. 

* Nand Ram v. Amanat Fatima, 6 0. 0. 94 ; Mohan Dei v. Balmakund, 1925 A. I. 
R. Oudh 702=Vn U. D. (H. 0.) 11. 

* Muh. Ahdul Karim Khan v. Niwaz Singh, 12 0 0. 267. 

® Kanhya Bakih v. Mehdi Ali Khan, 2 0 0. 204 ; and cases cited below 

* Rameehar Baksh Singh v. Radhey, 2 0. C. 12. 

t® Jang Bahadur v. Rae Raja, 7 O. 0. 265, (the lease was created by a settlenaeot 
court decree before 1868). 

1* Beni Madho v Kali Pratad Singh, 6 0. 0. 831 ; Tajjan v. Sadho Ram, 3 L. B. 
Rev. 443—6 U D. 169=1922 R. 0. 234. 
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The vender or transferor or his sons could not sue the purchaser or 
fraiisfaree who had got into possession for recovery of possession, as the 
interest was not transferable,^ and the condition of intransferability was 
solely for the benefit of the taiugdar, and not of the transferor, his descend- 
ants or creditors. Hence if the taluqdar consented to the transfer the 
transfer was valid* as the transfer was voidable at his option.® A distinc- 
tion was drawn between a declaration of in transferability contained in a 
statute, such declaration making intransferability absolute, and there- 
fore open to objection by anybody, including the transferor, and such 
a declaration contained in the agreement or decree creating intransfer- 
able rights, whhth declaration was held to be solely for the benefit of the 
landlord who could avoid it at his option, but the transferor was estopped 
from pleading intransferability. This will no longer be law. 

If. was held that the lessee mortgagor himself was estopped from 
suing to recover possession from the mortgagee on the ground that the 
mortgage was illegal.^ 

Now the interest of a tenant holding on special terms is made sale- 
able in execution of a decree for arrears of rent. The same applies to 
exproprietary, occupancy and hereditary tenants, 

4. Is heritable, i. e., according to sections 35 to 37, 

5. Is not transferable. — The section does not permit any transfer 
except as provided by the Act. In Kulsum-un-nua v. Dauru Lal^ the 
judges did not decide whether an occupancy tenant could by custom have 
a light of transfer. In Kulsum-un-nisa v. Bkola Nath,^ decided on 19th 
November, 1929, a single judge negatived this right. The permissible 
transfers are mentioned in snb-section (2). 

Before the Rent Act of 1859, there seems to be no enactment prohi- 
biting translers of tenancies other than those at will, and, judging from 
Bengal, it would ."eein that custom regulated transfers. For instance, 
a mortgage made in 1834 was held to be valid even under the latter 
Acts of 187.5, 1881 and 1901, and, on the death beirless of the tenant, 
the landholder was not allowed to obtain possession without redeeming 
from the mortgagee.’ As the next paragraph shows, the question of 
transferability depended on the existence of a custom to that effect, the 
law being the same as under the Rent Acl, 1859, which contained no 
express prohibition against it. 

t Ham Pher Singh v. Ram Khelaivan Singh, 2 0. C. 252 J Ttkam Singh v. Bhagwan 
Din, XV (J D. (H. 0.) 235 ; Abdul Ghafur Khan v- Karamat Khan, X U. D. (H. 0.) 
1=9 L. R. Rev. 344=4 0. W. N. 1033=106 I. 0. 126 j Ram Harakh v. Chail 
Behan, 111 1 C. 194=12 B. D. 435. 

* lb. Waeir Muhammad v. Bar Praiad, 15 O. C. 67, 

® Gaya Pratad v. Beni iladho, 1931 A. I. B. Oadh 352=XllI D. D. (H. 0.) 83. 

* Bridoy Behari v. Parag, 10 0. 0. 235 ; Wazir Muhammad v. Bar Praead, 16 
0. 0 67=13 I. C. 613. 

5 13 A. L. J. 857. 

»8. A. 1477 of 1929. 

1 Pareotam Dae v. Jaeoda, II U. D. 488. 
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After the passing of the Rent Act of 1859, the question of tran>ifor- 
ability of occupancy holdings came up several times before the courts ; 
and the general trend of opinion was that it was not transferable except 
on definite proof of a custom to that effect in the particular locality. ‘ 

Suraj Baksh v. Ajodhia Prasad^ decided that foreclosure after 22nd 
December, 1873 of a mortgage executed in 1871 did not pass any right 
to the mortgagee. A single judge held that a usufructuary mortgage 
before 1873 was invalid.® The Board of Revenue also considered the 
matter in several cases. Its view was that such a mortgage was valid 
as between the parties to ii, but it did not bind the landholder, so that 
on the death heirloss of the tenant he could take possession of the hold- 
ing* without redeeming the mortgage in the absence of a proved custom 
of transferability, and if the mortgagee continued in possession he did so 
as a tenant-at-will. 

As to mortgages effected between 22nd December, 1873 and 31st 
January, 1901, it was held by a Full Bench of the Allahabad High Court, 
after some decisions to the contrary, that a usufructuary moitgago of an 
occupancy holding did not offend section 9 of the Rent Acts of 1873 and 
1881, as such a mortgage was a transfer not of the holding itself which 
was prohibited by section 9, but of the right to occupy® The Fall Bench 
view held the field. The Oudh Court also accepted this subtle distinc- 
tion.® Various complications arose from this view. One is shown by 
the following. In 1890, A mortgaged his zamindari share and sir to 
B, and in 1897 usufruotuarily mortgaged both to C. In 1905 B sued 
on his mortgage and had the mortgaged property sold in execution of 
his decree and purchased it himself. The result was that A became the 
exproprietary tenant of the sir which was however in possession of C as 
mortgagee ; and C’s possession then became as mortgagee of exproprie- 
tary rights, which the High Court declared to be illegal, and C was held 
liable to ejectment at the instance of B, a rather carious result.® Where 
the sale under B's mortgage had taken place before 1st January, 1902, 
a different result was held to ensue and C’s mortgage was held to attach 
to the exproprietary right.® 

1 Ajoodhya Prasad v. Imam Bandt, 7 W. R. 528, (F. B.) ; Nurendra Narain t. 
Ishan Chander, 22 W. B. 22, (F. B.)=13 B. L. B. 272 ; Booha Singh v. iturat Singh, 
20 W. R. 478 ; Nanku Roy v. Mahabir Prasad, I W. B. 405 ; Unno Parna Dassm 
V. Oma Charan, 18 W. B. 55 ; Shankar Puttee v. Saifoolah, 18 W. B. 507. 

* 4 A. W. N. 160. 

» Nanhu v. Chatarpal, 12 A. W. N. 69 ; see also Manpal Singh v. Rao’a Pratab 
Singh, 44 All. 376=»1922 A. I. E. All. 3l>=>20 A. L. J. 18=1V U. D. (H. 0.) l^B B. 
and Cr. L. J. 105—1922 B, C. 5l. 

4 Mahahal Singh v. Radha Rawan, II D. D. 268. 

® Khialt Ram v. Nalhu Lai, 15 All. 2l9 (F. B.) ; Ram Das v. Parmanand Gif, 
1931 A. L. J. 162—12 L. B. Bev. 146 ; Mahesh Singh v. Ganesh, 15 All. 231 (F. B.) 

® Rameshar Baksh Singh v. Radhey, 2 0. C. 104. 

» Dwarka Prasad v. Khadim Husain, 9 I. C. 653. 

® Shiam Das v. Batul Bibi, 24 All, 638. 
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Another complication arose from the fact that at times the mortgagor 
created several successive usufructuary mortgages over the same subject- 
matter, by borrowing other sums of money and making the earlier 
mortgage redeemable only on pajment also of the amounts borrowed 
later. A usufructuary mortgage of an occupancy holding being only 
a temporary transfer of the right to occupy it possessed by the tenant, 
there could of course be no subsequent usufructuary mortgage of the 
same in favour of another person, but where such a mortgage was in 
favour of the original mortgagee it was regarded as a deed of further 
charge and valid, necessitating the payment of all the sums secured by 
the several mortgages as a condition precedent to redemption,* This 
view has not boon accepted in a subsequent case.* 

Act II of 1901 absolutely forbade any tiansfer of holdings ; bnt this 
did not affect the validity of usufructuaiy mortgages effected up to the 
end of 1901.* The Act of 1926 was equally prohibitive and was not 
retrospective so ns to invalidate mortgages validly created before 1902 ; 
and so this section. Thu rulings under Act II are therefore applicable.* 
If under a usufructuary morigage made before 1902 in Agra the mort- 
gagee did not obtain po.ss 0 ssion, he could sue for it after 1902 so if he 
was to get possoi^ion under the terms of the mortgage deed on a date 
subsequent to 31st December, 1901 ;® but not if possession was to be deli- 
vered on a contingency, 0 ^ , default in payment, and the contingency 
occurred after 1901 .'O if ho was di.'possossed he could, after 1901, sue 

for possesaiou,® or execute his decree for possessiou.® Courts did not 
enforce an agroemoni to execute a usufructuary mortgage,*® or a mortgage 
by one of several co-tenants,** when the mortgagee had not been put in 
possession.** 

A transfer, c. g., a usufructuary mortgage, in contravention of the 
Act, is absolutely forbidden and cannot be given effect to.** It has been 

* JIar Dayal v. Gangu. Koen, 8 L. U. Bev. 161 = 102 I. 0. 202. 

2 Lallu Singh v. 3im Nundaii, 52 All. 381=1930 A. L J. 156=1930 A. I. B. All. 
156. 

* BaJcJit Bali v. Sarju, 1939 A. I. B. All. 236=1939 B. D. (H. 0.) 74 (usnfrnc- 
tnary mortgage of occapaucy holding lu 1876 la not invalid.) 

* See Bhaivam v. 2ak(iriga, V U. D. 327=4 L. E Bev. 34=1922 B. 0. 462. 

® Babu Lai v. Bam Kali, 3 A. L. J. 40=26 A. W. N. 28 ; Barbant Bat v. 
Sritiiwae Bat, 8 A. L J. 1301 = 12 I. 0 631 ; Bam Praqas v. Sooba, 32 All. 428=7 
A. L. J 755=6 I. C. 837 ; Bhika v, Umrao Stngh, 5 I. C. 82. 

® Jhamman v. Lai Gajtndia Stngh, XII U. U. 120. 

2 Bar Bandiin Bat v Ufackchedi, 3 A. L. J. 691=26 A. W. N. 302. 

^ Brij Mohan v. Algu, 26 All. 78, Contra, IVoja/ AAofi v. (JtriiAarta, 32 1. 0. 
593 (A). 

® Bangi Lai v Kishari Lai, 37 All. 278. 

to Swju V. Waztr, 2 1 A. W. N. 11. 

** Bam Charan v Baghubar Sahai, 2 U. P. L. B. ( B. B.) 80 ; Sharif v. Bahi Khan, 
XVI U. D. 675=1935 b' U. 579. 

12 Partab Bahadur v. Mmhar Khan, XVIII U. D 183=1938 B. D. 268. 

Banmah v. Bitheshar, 3 A. L J 731=26 A. \V. N. 300 ; Sarup v. 
Kishenlal, 4 A. L J 306, aud la not validated even by the landholder’s conaeot ; Nand 
Kishore v. Batuk Prasad, 1922 B. 0. 59=8 Bev. and Or. L. J. 116. The observation! 
of Aikinan J. in Lalttram v . Thakur Dai, 2 A. L. J. 156, were obitir and do not lay 
down the correct law. 

T. A.— 30 
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held that a subsequent mortgagee whose mortgage came into existence 
after 1901 cannot redeem a mortgage created before.^ 

If a mortgagee after the commencement of the Act of 1901 re-lets 
the land to the mortgagor, he cannot sue the latter for arrears of rent.* 
A mortgagee under a forbidden mortgage acquires no rights whatsoever 
as against a subtenant already in possession.® 

A transfer to the landholder himself, if it is not a surrender, is illegal.* 
So an exchange of tenancy land by its tenant with the land of a co-sharer 
in the mahal.® So a gift by an occupancy tenant of his holding to a 
co-sharer is void, and the co-sharer if he takes possession does so as of 
kliudkasht,^ 

Absolute intransferability and voidness or illegality of transfer attach- 
ed to occupancy tenancies created by section 5, Oudh Act.^ 

Under the earlier Acts of 1873 and 1881 it was hold that a sale 
of occupancy rights with the consent of the landholder was binding on 
him.® 

A Hindu widow was the occupancy tenant of land actually cultivated 
by A- She being unable to look after the cultivation or to pay the rent 
it was agreed between her and A the landlord, that A should pay the 
arrears and be recognised as the occupancy tenant along with the widow. 
This was held to be bad in law, and A and the widow were held to be 
statutory tenant.® 

When a landholder has in the past allowed transfers of an occupancy 
holding to take place, he is not estopped from treating the last transfer 
as invalid.*® 

Where a tenant creates a mortgage over his holding and grants a 
lease of the same to the mortgagee, the whole transaction is null and 
void. 

1 Banmali v. Bisheihar, 3 A, L. J. 731 ; Bishen Chand v. Beni Praiad, 6 A. W. N. 
148. Sea also Uia/Ali v. Sarioan, 13 All. 403=11 A. W. N. 141. 

2 Bam Sarup v. Kithen Lai, 4 A. L. J. 306. 

» Bam Prasad v. Sital, VU U. D. 141=7 L. R. Rev. 194=19 R. D. 493. 

4 Badri v. Sudanand, 10 A. L J. 176=19 Ind Ca. 981. The contrary vietr was 
taken in Oudh in cases of transfers of occupancy riglits, Bindra Prasad v. Bajtndra 
Prasad, 10 0. C. 235 ; Ashtq Ali v. Ghulam Sarwar, 7 L. R. Rev. 44=VII U. D. 
(H. C.) 25=1926 R. C. 10=9 R. D. 22=1925 A. I. R. Oud. 742 ; AlUhan Kuar v. 
Behsa, 10 0. C. 345. 

6 Maharaj Singh v. Megh Narain Singh, 12 L. R. Rev. 189. 

4 Mukadam Bai v. Bindeswari Bai, XVI U. D. 315. 

1 Tikam Singh v. Bhagwan Din, XV U. D. (H. 0.) 236 ; Abdool Ohafoor Khan v. 

Karamat Khan, X D. D. (H. 0.) 1=9 L. R. Rev. 344=4 0. W. N. 1033=106 I. 0. 
126. 

8 Durga V. Jhxngurx, 7 All. 611=5 A. W. N. 135. 

9 Laraxtx v. Bhawan Singh, XII U. D. 254=15 R. D. 659. 

to Shea Shankar Singh v. Batuk Prasad, 1 D. P. L. R. (B. R.) 1, 

11 Pouran Singh v. Jai Singh, 17 I. 0. 522. 
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Sinoe transfers are prohibited, it follows that the maxim in pari 
deUcto applies. A mortgagee will not he entitled to sue for possession 
or tbe holding on title, though he may under section 9, Specific Relief 
Act or tor the mortgage-money on being evicted by a third person,* 

Jt- by bim, when the latter has 

pai e rent to the tenant.* Nor will the tenant, if possession is with 
e Mor gagee, lie entitled to recover possession withont refunding the 
consideration.* or to eject the mortgagee under section 175 * 

Under Act II of 1901, it was held that though a usufructuary mort- 
gage ot an occupancy holding was not permitted, a sub-mortgage of 
Ins interest by the mortgagee was not against the law, and the sub-mort- 
gagee though he could not recover possession could sue for the money 
ue, ^ and could be redeemed by the mortgagee or a transferee from him.^ 
Ibis 18 not true now, as section 21 of the Act of 1901, on which these 
rulings proceeded has not been re-enacled. A mortgagee under a mort- 
gage made before 1902 miy transfer his interest absolutely,® and if his 
rights as mortgagee are attached in execution of a decree against him, 
the right to pay off the decree belongs to the transforree of the mortgagee 
rights before the Act and not to a transferee after the Act.® 

The section does not prevent the mortgagor from being honest and 
paying the money to redeem an illegal morlgage.*® An illegal transfer 

> Sheo Zor v. KamiHa, 9 Eev. and Or. L. J. 28=<V D. D. (H. 0.) 114=-1920 B. C. 
650 ; Ganeth E<it v Bhusi, 5 L. R Rev, 273=Vr D. D. 252. 

* Daya Barn v Thaliurl 46 All, 622=^VI U. D. (H. 0.) 108=22 A. L. J. 506=10 
Rev and Or. L J 208. This view has been repndiated by three judges. Dip Narain 
Singh v. Nageehar Prasad, 52 All, 388=1930 A. L. J. 45. 

* Ata Husain v. Ramman Lai, 78 I. 0. 539 ; PutUt Lai v. Lodhi, XVII U. D. 
284=1936 R. D. 284 

* Bahoran Upadhiya v. UUamgir, 33 All. 779=8 A. L. J. 231=12 I. 0. 112 ; 
Rup Singh V. Beera, 29 I, 0. 490 ; Bhupat v. Data Ram, V U. D. 349«=4 L. B. Rev. 
94=9 B. and Or L. J. 125 ; Kuher Singh v. Ram Chandra, 1936 A. L. J. 406=XVI 

U. D. 651=1935 B. D. 494 ; Sasli Din v, Banai Dhar, 4 L. B. Rev. 67“=V U. D. 
340=7 R. D. 332. 

S Pitai V. Karedin Singh, B. R. 2 of 1933=XIV U, D. (B. R.) 23 ; Ja/fiv. Ghirau 
Singh, 14 L. B. Rev. 297 ; Bar Saran Pathak v. Abdulla Khan, XVIII U. D. 62= 
1937 B. D. 58. 

* Balgobind Bhagal v. Nagma, 35 All. 405 ; Ram Sarup v. Ram Dular, 6 L. R. 
Rev. 123=11 Rev. and Or L J. 146=VI U. D. (H. 0.) 454=C1925) B. 0. 135. 

T Ram Pragaa v. Sooba, 32 All 628=7 A. L, J- 753. 

^ Huh. Zadi V, (rirdhari, 7 L. R Rev. l59=l2 Rev, and Or. L. J. 176=1926 B. 0. 
201=VII U. D. 145. 

8 Gopi Nath V. Gobind, 1934 A. I. R. All. 360=17 B. D 983. 

10 Ramzan v. Bhukhal Rat, 16 A, L. J. 747=4 Rev. and Or. L. J. 215 ; Raj Ratfi 

V. Gulab, 1928 A. I. R. All. 652=117 I. 0. 831=IX U. D. (H. C.) 118. 



236 


U. P. Tenancy Act — Devolution etc., of tenancies [Chap. IV 

does not without a suit terminate the tenancy. If before such suit, the 
transfer is cancelled or coinos to an end, the tenancy subsists.^ The 
mortgage being invalid, the landholclor to whom the touaucy has reverted 
on the do ith hairless of ihe tenant, or on his ejectment, is not bound to 
redeem the mortgage, but if ho is so minded, there is nothing in law to 
bar him * 

A well on a holding is not transferable.® 

Covenants in moK^u</rs. —Mortgages may be of various typos, the 
principal ones, so far as occupuicy holdings are concerned, being ; — (i) 
A simple mortgage of an occupancy holding alone, containing the usual 
express or implied covenant to repay, and, in default of repayment, 
empowering the mortgagee to sell the properly mortgaged i e., the 
occupancy holding ; (ii) a mortgage by conditional sale of an occupancy 
holding ; (Hi) a usufructuary mortgage of the holding (a) by delivery of 
possession, or (A' expreS'ly or by implication binding the mortgagor to 
deliver possession of the holding to the mortgagee ; t'U) a combinaiion of 
(i) and (Hi) or of (ii) and (in) ; (v) a simple or conditional moitgagc of an 
occupancy holding and of some transferable property ; (ci) a u.sufructuary 
mortgage of an occupancy holding and of some Iransforalilo property, 
(vH) a oombinacion as in (iv). The roinaiks made below apply to mort- 
gages made in Agra after 22nd December, 1>S73, for, as -liown above, 
there seems to have been no restriction on transfers of holdings prior to 
that date. 

Before proceeding further, two recent three-judge decisions must l^e 
noticed. 

In the case of Dip Narain Sinpk v, Naqesliar Prasad* uhich was a 
suit under section G8, T, P. A , the High Court passed most of the earlier 
cases under review. The facts were those: — In 191)5, A borrowed 
money from B and executed a document by which he promised to pay 
interest on the loan periodically and regularly, and in default covenanted 
to put B in possession, by way of security for the loan, of . a ) certain 
zamindari property, (b, of certain zainindari property wliich A hold as 
mortgagee, and I c) a very small area of A's occupancy Itiiid. It was 
also provided that A's mortgagor could redeem from B the land mort- 
gaged to him, and that if there was any di-tpossession of B from the 
zamindaii land or from the sal>-morigagod land, B could reali.-o the 
principal and interest in a lump sum A reoeivetl the morigiige 
money and released the lands moilgagod, but did not pay the amount 
received to B ; nor did he, after a time, pay the agreed interest or 
deliver possession of any part of the properly to B. B therefore sued 
A under section 68, T. P. A , on the allegation that the security had 
become insnfBcient on account of A keeping the money received on 

1 Durga v. Jngrup, 1928 R. C 213-=79 I. C 232. 

® Basdeo Singh v. Jai hlangal Rni, 1931 A. L. J. 914. 

3 Sukhden v. Danger, 1935 A. L.. J. 490=-XV U. D. (H. 0 ) .S4--15 L. B. Rev. 
144-= 18 R D. 94. 

♦ 62 All. 338 (P. B.)=1930 A. L. J. 46=-193n A. I. fi. All. 1—122 I. 0. 872-14 
B. D. 48. 
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redemption of the property mortgaged to and snb-mortgaged by him. B 
gave up the entire mortgage security and confined his claim to recovery 
of the money lent. A pleaded that as part of the security offered was 
occupancy land, the whole transaction was illegal and section 24, 
Contract Act, barred the recovery of the money. Mr. Justice Sulaiman 
held that the first obligation of A was to pay interest, and, on default 
in doing so, his second obligation to put B in possession arose, and that 
in case of dispossession, the right to recover the principal and interest 
in a lump sum came into view, and that this was not in any way depen- 
dent upon non-reciept of possession or upon dispossession from the 
occupancy land, as the deed expressly limited the right to sue for the 
money to dispossession from lands which wore transfeiable (and not from 
the occupancy land). He ruled that, there was nothing in law against 
the maintenance of such a suit and decreed it. He observed that an 
agreement or contract is different from a transfer and that when once an 
interest in property has passed by transfer, only such provisions of the 
Contract Act as arc made expressly applicable by the Transfer of Property 
Act would apply, and since the document of 1905 passed an interest to 
B in tho properties indicated therein, section 23 or section 24, Contract 
Act, did not apply unless the Transfer of Property Act or the Agra 
Tenancy Act expressly said so.* Section 6(5) of the Transfer of Property 
Act lays down that no tran.sfor can be made for an unlawful object or 
consideration within the meaning of section 2.3, Contract Act, and further 
declares that nothing in the section would authorise a tenant having an 
intransferablo right of occupancy to assign his right as such tenant. 
The learned judge then observed that section 2.3, Contract Act, makes 
the consideration or object of an agreement unlawful where it is forbidden 
by law or is of •••ach a nature that, if permitted, it would defeat the 
luovisions of any law'. For this purpose he examined sections 20 and 
21, Agia Tenancy Act, 1901, and observed “ it is quite clear that the 
transfer of occupancy land has been merely declared to be void on the 
ground of the iiicompotency of the tenant to make the transfer and has 
not been actually forbidden or prohibited by law or declared to be 
otherwise illegal.” It is said that section 20 merely makes the interest 
of an occupancy tenant not transferable, i. e., incapable of passing from 
the tenant, and that section 21 only declares that when an interest is 
not transferable, the tenant “ shall he incompetent to transfer his holding,” 
He also noted that there was a distinction between a contract forbidden 
by law and a void contract ; and that the transfer of the interest of an 
occupancy tenant was not forbidden by law but was merely declared to 
be void ; and that if the effect of enforcing the contract would be to 
defeat the provisions of any law, the contract would undoubtedly to 
void, but if it consisted of several parts which could be separated the 
whole trans.action would not be bad, unless section 24, Contract Act, 
applied. Sulaiman, J., then proceeded, ‘‘ in most cases of simple mort- 
gagoti there is a primary undertaking to repay the loan and there is a 
material .security offered for the realisation of tho amount in case of 


1 This was followed in Raghu Nath Rai v. Laehman Bai, 1934 A. I. B. All. 246*»* 
1934 A. L. J. 1193— XV U. D. (H. 0.) 138—15 L. R. Rev. 462. 
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&{Iare o£ payment If the security offered includes intransferaljle 
properties there is notliing to prevent the creditor from giving np the 
security altogether and claiming payment of his money by enforcement 
of the personal covenant. Such a personal covenant is by 710 moans 
ibegal. On the other hand in most usufructuary mortgages the primary 
obligation is to put the mortgagee in possession and the right to recover 
the loan only accrues after there is a failure to deliver up po->«e«sion. 
If the mortgagor has promised to mortgage non-ti‘ans£oraI>lo properties, 
which pi’dinise cannot be enforced in a court of law, the creditor cannot 
be allowed to say that the mortgagor has broken his contract, because 
he has failed to perform that which he %vas by law not bounl to perform 
If there has tieon not such a failure the creditor's claim to recover the 
money on the ground of such a supposed failure cannot bn entertained 
It seems to mn that if the mortgagee’s right to recover the money is 
under the terms of the document dependent only on the failure of the 
mortgagor to hand over possession of his occupancy lands which are not 
transferable, the right cannot lie enforced. But if the right to recover 
the money is based on a primary undertaking to repay the loan and is 
independent of and separable from the collateral security offi(>red, such 
a promise may bo enforced if it is contained in a deed of trim 'for which 

actually affects transfer of some properly not disallowed liy law But 

if the mortgaged property consist wholly of tenancies which are not 
transferable in law, the transfer as such is absolutely void and there is 
no mortgage transaction. The transact ion is merely one of contract 
between the parties evidenced by a registei’od instrument, which would 
he governed e.volusivoly by the provisions of the ('ontract Act, and 
section 24 of the Act may apply, unless the security offered can be 
separated from the personal covenant.” 

Mr. Justice Mukerji delivered a separate judgment on much the same 
lines and cited most of the earlier cases. He agreed with 38 All 232, 
39 All. 539, but disagreed with the application of section 24, (Jontraot 
Act, in 16 I. 0. 42, 17 1. 0- 522, 18 I. C. 9, and differentiated 35 I. 0. 
302 and 45 All. 621 which followed it, 43 All. 81, 44 All. 386, 46 All. 
622, 47 All. 780 and 25 A. L. J. 793. King J agreed with the two 
judges. 

A similar view was taken by a single judge in Gauri DuH Pandty 
V. Bandhu.^ 

The case of Bhusi Rai v. Ganesh Rae,^ another three-judge decision, 
may also be noticed here. There was a pure usufructuary mortgage of an 
occupancy holding providing that in the case of dispossession, the mort- 
gagee would be entitled to recover possession with damages calculated at 
a certain rate ; and in the alternative he could recover the mortgage 
money with interest fi'om the date of dispossession ; iitid that the occu- 
pancy holding and two houses were to be deemed hypothecated to secure 
the principal money and the damages or interest provided for. It was 
held that this usufructuary mortgage lieing invalid, the subsidiary 


I U. D (II G.) 212=10 L. B. Rev. 267. 

» 25 A L J. 793 (F. B.)-=103 1. C. 160. 
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covenants to pay principal and interest or damages secnred by the 
hypothecation of two houses was also bad. 

Now in view of these decisions, lot us consider, each of tho seven 
positions mentioned above. 

(i) A simple mortgage of an occupancy holding. — Tho covenant 
authorising to sell on default in payment was unenforceable under the 
Act"- of 1873, 1881 and 1901, and is unenforceable now. If there was 
or is no personal covenant for payment except out of the property mort- 
gaged, the deed is altogether void. If there is such covenant it usually 
piecedes tho hypothecation, and according to the view in Dip I^arain 
Singh v. Nageskwar Prasadf such a covenant would be enforceable, 
when the mortgagee sues for his money only and gives up the mortgage 
security.* 

A difficulty may arise as to an implied covenant to pay which is 
deemed to l)e part of a simple mortgage. In the absence of an express 
covenant, an implied covenant is only to the effect that if the mortgage 
money is not realised from tho .sale of the mortgaged property, the 
mortgagee will have the right to recover it personally from the mort- 
gagor e., its enforcement is dependent on the security proving 
insufficient. Hence, it is submitted, that under the ruling already 
cited, a simple mortgagee will not be entitled to sue only on the implied 
personal covenant after giving up his security 

In Dasratli v Sandalaf two Judges of the Oudh Court held that the 
mortgage of a simple tenancy was unlawful, and the mortgagee was 
not entitled to the return of the mortgage money, unless the amount 
mentioned in the deed as consideration constituted an independent 
transaction of loan between the parties. 

In Oudli, a mortgage of an oxproprietary holding was against section 
7 A (,3j read with seciion 5, of the Oudh Act, and was held to be void 
a7) and iho mortgagee could not get a simple money decree for 

the amount advanced by him.* This is opposed to Usman Khan v. Sitara 
Khan.^ 

(ii) A conditional mortgage of an occupancy holding. — Since it is 
an ostensible sale, it is bad in law, and a suit for foreclosure would fail. 

(tit) A usufructuary mortgage of an occupancy holding. — Such a 
mortgagor may put the mortgagee in possession at once or provide that 
the mortgagor shall pay tho interest and refund part of the principal or 

1 52 All. 338 (F B.) cited above. 

* Tliia seems to have been the view of Dalai J. in Sheo Narain v. Bcfj Kumar, 1929 
A. L. J. 479. 

3 Vll U. D. (U. C.) 77=7 L. R. Rev. 81=3 0. W. N. 217=10 R. D. B39. So in 
Mahadeo Singh v. Pudai, IX U. D. 83=9 L. R. Rev. 260; Jang Bahadur v. Roe Raja, 
7 0. C. 265. 

* ifuh. Mvztiffai Ilusain v. Madad Alt, 1931 A I. B Ondh 30=XI1 U. D. (B. C.) 
67 

3 1935 A. L. J. 339=XV1 U. D. 125. 
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both at stated intervals, and on default of such payment the morl{;,i»;oo 
would be put in possession, and further that on failure to pui liio 
mortgagee in possession, the latter will bo entitled to recover his money 
personally from the mortg.igor. The two cases in which the mortgagee 
is empowered to realise personally ai-o on failure to deliver possession 
and dispossession and since the only security is the occupancy holding 
which is intransferable, no mortgage arose and the deed is a registered 
deed of contract for the payment of money. Section 24, Contract Act, 
would therefore apply to a suit to recover money for ftiiluro to deliver 
possession unless the security can bo severed from the covenant, to pay. 
This was the view in Dip S^arain Singh v. Nageshwar Prasad} already 
oited. A similar view, though not on the same line of reasoning, was 
adopted in the cases noted in the footnote.* 

The same holds good where the suit under section 08 (aj, T. 1*. A., 
is based on the allegation that the mortgagee has been deprived of 
possession and the mortgage deed expressly provides for a peisonal 
decree in such a case.* 

Some variations of this class of cases should bo noticed. Suppose 
the mortgagor covenants that in case of the mortgagee not being put in 
possession or of his being dispossessed, he would bo entitled to recover 
his money from some other specified transferable property. The decision 
would be similar, and a suit to recover from such other jtropcriy would 
be unenforceable.^ The case of Bhusi Rai v. Ganesh Rai^ comes under 
this variation ; and as we have seen was decided in a similar way. 

{iv) Combination of (i) or (ii) or (Hi) and (iv) types of mortgages. 
— ^The remarks as to types (*), {ii) and (iii) will apply. 

(v) Simple or conditional mortgage of occupancy holding and other 
transferable property — The case in 52 All. 338 and the cases noted 
below in (vi) show that there is no reason why the mortgage should not 
be enforced as regards the transferable property,® unless in any^ particular 
case the result may be to give effect to the whole mortgage. Of course 
a sale of occupancy land and transferable property will lie enforced as 
to the latter.* 

1 52 All. 338 (F. B.) 

* Ram Partab v. Ramphal, 18 I. C. 9 (right to sue for money on failure to tltiliver 
poesesBlon) ; Kanhai v. Tilak, 16 1. C. 24. A contrary view was taken in Jarbudhan 
V. Radri, 45 All. 621=21 A. L. J. 480 ; JIuh. Shakar v. Gopi, 35 I. C. 202. 

* Dip Narain Singh v. Nagethicar Prasad, 52 All. 338 (F. B.) ; Par Prasad 
Tiwari v. Sheo Qobind, 20 A. L. J. SlO^V 0. D. (S. C.) 80=1922 R. 0 138 ; 
PooroB Singh v. Jai Singh, 17 I. 0. 522 ; Daya Ram v. Thahuri, 46 All. 622=22 
A. L. J 606 ; Makund Lai v. Sumta, 1931 A. I. B All. 461=132 I. 0. 422. 

* Tvlshx Ram v. Sat Narain, 43 All. 81=18 A. L. J. 703=IV U D. 766. 

5 2.6 A L J 793 (F. B )=103 I. C. 160. 

6 Rajendra Prasad v. Ram Jatan Rai, 39 All. 639 ; Ram Rdran v. Raja Ram, 6 
L. B. Bev. 225, 

* Bajrangt Lai v. Ohura Rai, 38 All. 238. 
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(wi) Usufructuary mortgage of occupancy and transferable property.— 
The three-judge case in 52 All. 338 cited above comes really under this 
heading. If there is a personal covenant to pay and in default possession 
is to be given, Uiero is no reason why the mortgagee should not recover 
his money from the other property. If he is entitled to recover money 
on dispossession from ihe transferable property, he may sue under 
section 68, T. P. A, But if he retains the occupancy holding, he 
cannot recover the transferable property as that would amount to giving 
effect to the eiitiie transfer, part of it being illegal.^ 

{xni) Cumhination of two types of mortgages of occupancy land and 
transferable property,— 'Lba remarks as to types (w) and (vi) apply. 

6 Transfers — Ads 18 of 1873 and 12 of 1881 rendered void 
the terms of any will existing at the date of the passing of those Acts, 
which cuni ravened the prohibition against transfer by will which was 
thereby enacted * Now a will is not a transfer,® although a tenant 
cannot regulite succession to his holding by will.* 

Causing mutation of names is a transfer®. So is an exchange,® or a 
gift.’ 

Though an usufructuary mortgage or a lease was taken to be a 
transfer under this section, a mere hypothecation was not.® The Ondh 
Court did not consider a perpetual sublease a transfer prohibited by section 
5 of the Oudh Rent Act.® 

Acceleration of succession is not an illegal transfer.’® Nor mere entry 
of names as a co-sharer,” nor partition between co-tenants.’* 

I Siial Jiai V Khelawan, 47 All. 780=23 A. L. J. 521=VI U. D. (H. 0.) 514=6 
L. B. Bev. 183=-1925 B C. 354. 

* Mahadeo v. Drigpal, 41 All. 356=17 A. L. J. 381. 

® Kalht V Ganga Rmn, 5 L. B. Bev. 179=10 Bev. and Or. L. J. 233=VI D. D. 
(H. 0) 113 ; Deo Naram SingS v. Jagal Narain Singh, 8 h. B. Bev. 261=103 I. 0. 
237— VIII U. D. (n. 0 ) 238=1927 B. 0 281 ; Nageihar Murao v. Bhikhi, X 0. D. 
(H. C.) 71=1928 B. 0. 411=111 I. 0. 718. 

* 

6 Shambhu v. Jagal, 6 A. W. N. 305 ; Diuan Singh v. Kuar, 2 U. P. L. B. (B. B.) 
47=6 Bev and Or. L J. 205. Contra, Keeho Prasad Singh v. Sonjhari, 12 Bev. 
and Cr. L J. 132=1926 B. C. 163. 

8 Lachman Das v. Muhammad Yusuf Khan, 13 A. L. J. 783. 

7 Muhammad Junaid v. Abdul Wahid.f XVX U. D. 177. 

8 Badri v. Parbai,^ 5 All 121=^2 A, W, N. 128. 

9 Baij Nath v. Knlpa Dei^ 2 0. C. 292. 

10 Shah Muh. Zahoor Alam v. Amjad, III U. D. 226 j Jang Bahadur v. Shambhu 
Bahadur, 8 L B. Bev. 249=VIII U. D. 64=1927 B. C. 269 ; Bhaiya Chandrabhan 
Dull V. Ditlari, IV 13 U. 295. 

II Dasnda v \1 ihar.ija of Vitinnagram, B. B. 3 of 1913. 

« Ramman Singh v Dilla fiingh, 1929 A. I. B. Ondh 334=10 U. D. (H. C.) 156= 
XI U. D. (H. 0.) 123=114 I. 0. 803. 

T. A.— 31 
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Appointment o£ a receiver in execution o£ a decree is not a transfer.* 
It has, hosvover, been held that an occupancy or exproprietary holding 
does not ve'^t in the receiver in insolvency. It has also been held that 
a receiver cannot bo appointed in execution o£ a decree in respect of 
an occupancy or exproprietary holding.* The two views are hardly 
consistent.* 

The receiver cannot assign the routs in advance which may ho 
payable by sub-tenants,* and the landholder may execute his decree 
for arrears o£ rent by ejectment of the tenant without leave under 
section 28, Provincial J nsolvoucy Act ® 

Surrender or abandonment is allowed, but a covenant to surrender is 
invalid. See notes to sections 82 and 87. 

Rent from transferee. — Though a tenant cannot transfer, there is 
nothing to prevent the landholder from recognising the transferee as 
his tenant, in place of the transferror from the date of the transfer 
This he can do expressly, or by receiving rent from the transferee.® The 
transferee cannot refuse to pay rent, if the landholder elects to treat him 
as a tenant and to demand rent.* If the mortgagee is not. recognised 
as tenant, the landholder cannot sue him for rent.® 

The status of such a transferee was that of a non-occupancy tenant.® 
Bat unless the landholder consented to take him as tenant, he could 
not acquire statutory rights. The landholder was estopped from 
subsequently impeaching the transfer.*® 

* Xirtorat/jjif V. ifoMora Prasad, 46 All. 924=1925 A. I. R. All 72»=81 1. 0. 
741'=V1 U. D. (H. C ) 332. 

* Amir XJddin v. PanehaiU Akhara, 1937 A. L. J. 267>B=XVlIi U. D. (U. C.) 81 
—1937 B. D. 210. 

* BholaNath v. Chwmi Lai, 1931 A. L. J. 680—1932 A. I- B. All. 41-=XH 0. 
D. (H. C.) 157—12 L. R, Rev. 200 ; Mata Praiad v. Ram Adhin, XV U. D. 503 ; 
Sagar Mai v. Gir Raj Singh, 39 All. 120. 

* Bhola Nath v. Chunm Lai, 1931 A. L. J. 680— XU U. D. (H. 0.) 157. 

* Raghu Nandan Singh v. Bhupal Gir, 1937 A. L. J. 406’=*XVII1 U. D. (H. C.) 
79-=1937 R. D. 216. 

® Allender v. Dwarkanath, 15 W. R. 320 ; Ameen Bakhsh v. Bhyro, 22 W. B. 
493 i Raghuhar v. Kidar, 12 A. W. N. 107 ; Ktdar v. Raghubar, B. B. 2 of 1888i 
Jhingurt v. Durga, 7 All. 878=5 A. W. N. 260 ; Aliaf -v Dulia, 2 A. W. N. 138. 

^ Gobind Chunder v. Kristokanlo, 14 W. B. 273 ; Koloo Mur v. Bhyro Kulwar, 2 
N. W. P. H. 0. Reports 258. 

* Kishun Dayal v. Ravi Partab Narain Singh, 22 A. L. J. 232—78 I. 0. 389=5 
L. B Hev 209=1924 R. 0. 23=10 Rev. sad Cr. L. J. 258=VI U. D (H. 0.) 222. 

® Jagannath v Sadho, 2 A. W. N. 54 ; Bhagtratht v. Rabi Partab Narain Singh, 
1 U. P. b. R. (B. R) 10=111 U. D. 271 ; Kripanath v. Dayalehand, 22 W. R. 169 j 
Deiean Singh v. Knar, 2 U. P. L R. (B R ) 47 ; Behan Lai v. Kauiila, 1 L. B Bev. 
40 ; Dalara v. Narain Singh, XIX U. D. 23—1938 R. D. 18. 

1® Ram Dayal v. Bhajan, B. B. 14 of 1893. See Ram Bubkag v. Ketho Praiad 
Singh, 10 Rev. sad Cr. L. J. 263. 
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Where a zamindar takes a mortgage of a holding in the name of his 
son or mukhtar, ho will not bo allowed to ignore the mortgage and 
eject the mortgagee.* 

No pre-emption can be cl.iimed on a sale or transfer of expropriotary 
rights.* 

The mortgagor cannot eject the mortgagee as a sub-tenant through 
a revenue court * 

Damages,— T !.\\q landholder cannot sue the transferee for damages.* 

7 Trees. — As trees on holdings partake of the character of the land 
on which they stand, they are also intransferable except as provided by sec- 
tion 33 for instance, they cannot be sold in execution of a decree.® The fact 
that the trees were planted by the tenant with the consent of the land- 
holder is immaterial.® A village custom may make the trees transferable. 
The prohibition seems to apply to timber, and ornamental or non-fruit-bear- 
ing trees. A hypothecation of fruit-bearing trees, e. g., orange, mango, 
guava, etc., will be looked upon as hypothecation of an ordinary crop and 
not a transfer of the tenancy which is prohibited.* 

8. Decree. — The interest of an occupancy, exproprietary, statutory 
or non-occupancy lonant cannot ho sold in execution of a decree which is 
not for arrears of rent,® and if sold, the purchaser gets nothing ;® nor can 
possession bo given in execution of a decree for foreclosuie or otherwise. 
Even a decree for sale or foreclosure on a mortgage cannot be passed *® 
Such a decree if passed, cannot ho executed by sale or delivery of posses- 
sion of the hoMing,** and if it is so executed, the purchaser or mortgagee 
or dcciee-hohlcr gels nothing ** Tn Bisheshar v. Sul'hdeo^^ the Court was 

1 Kundan Lai v. Jai Singh, 1923 B. 0. 120=V U. D. 515—10 Kev. tnd Or. L. J. 
36=4 L. R Bev. 342. 

* Parshadi v. Sadhari, 5 A. W. N. 220. 

® Bhagwan Singh v. Bhirugh Singh, IV TJ. D. 289. 

* Banno v. Mathura, 6 A. W. N. 72. 

S Janki v. Sheodhar, 23 All. 211=12 A. W. N. 52 j Kautalia v. Gulab, 12 All. 297 
=10 A. W. N. 72 : Jugal v. Deoki, 9 All. 88=6 A. W. N. 390 ; Ajodhta v. Sital, 3 
All. 56^-=\. A.'IV.S.SQ ^UeoktNandanv. DhianSingh, S All. 467=6 A. W. N. 
192 ; Imdad v. Bhagirathi, 10 All. 159=8. A. W. N. 132. 

® Nawal V. Qanesh, 19 A. W. N. 25. 

1 Lalman v. Mannu, 3 A. W. N. 175. 

8 Bhola Nath v. CAun-ii Ltil, 19.31 A. L J. 680—XII D. D. (H. 0.) 157. 

9 Chuni V Biri Singh, 41 All. 346=17 A. L. J. 302. 

10 See Murli v. Ledri, 7 All. 851=5 A. W. N. 264 ; Suraj Bakah v. Ajudhya, 4 A. 
W. N. 160 ; Gurga v Gokul, 1 A. W. N. 31 ; Lalta Dai v. Bhatoani, 14 A. W. N. 37. 

^tKalvoari v. Sila Ram, 43 All. 547=19 A. L J. 473=IV U. D. 723=63 1. 0. 264. 

12 Nhiali Ram v. Zdkur, 2 A. L. J. 358 ; Sukru v. Tafaazul, 16 All. 308=14 A. 
W. N. 130 i Madanlal v. Sagid Muhammad, 3 A. L. J. 476=26 A. W. N. 182 ; Uul- 
ehandv. Bhuprndra, 10 A. W. N 69 ; Wahida'r, Bulaki, 26 A. W. N. 140 ; Baha- 
dur Singh v. Chitar Mai, II U. D. 751. 

»* 8 A, W. N. 41. 
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held not to be competent to entertain an objection that an occupancy 
holding ordered to bo sold in exeenfion of a decree on a mortgage, winch 
was illegal is not legally transferable. So in Madlwlal v. Katwari} see 
also Ramiiiii'ind v. Guhari ;* Japraj v. flarhans^ and J-inki v. Ram 
Gulam* which oases held that when a decree for sale on a mortgage of sir 
and zamindiri is passed there is nothing to prevent the decree-holder 
from selling the sir alone. The Full Bench, in Naik Ram v. jifurlidhar^ 
came to the conclusion that the court can entertain such an objection when 
an occupancy holding was attached in exeention of a simple money decree. 
So in Chunni Lai v. Biri Sitiah ;® Katteari v. Sita Ram.'' In Japannatli 
V. Bhairani^ a proprietor mortgaged his z.imindari and grove. Ho lost 
the former and became expropi ietary tenant of the grove. It was hold 
that as the mortgagor could not derogate from his grant, the giove could 
be sold in execution of the decree on the mortgigo. In Ra’iip Lai v. 
Kishori La\^ a decree for possession on an usufructuary mortgage of an 
occupancy holding was obtained in 1912 after tlio rejection of a jtlo.i that 
the mortgage could not be given effect to in view of «ecHon 20 2) of Act 
If of 1901. In execution the same plea was held to be futile and unten- 
able, as the mortgage when made good and an executing couit could 
not go behind the decree. In Deodatt v. Ram Charitfar,^'' a mortgagor, 
after the sale in execution under the mortgage decree, wa.s held incom- 
petent to plead that the land was his occupancy holding Wiiere land 
said to bo occupancy has been mortgaged and sold, it cannot be contended 
in a separate suit by the judgment-debtor that tho sale was a nullity.** 

9. Sub-section ( 2 ). 

Clause (a).— A sub-lease as provided by the Act is permitted See 
section 39 

Clause fb).— This clause for the first time since 1873, if not earlier, 
validates a sale of a holding of any of the classes of tenants mentioned in 
execution of a decree for arrears of rent, but not in execution of any 
other decree. 

Clause (c) and proviso.— A tenant is allowed to transfer or release 

his interest to a co-tenant.** 

» 10 All. 130=8 A. W. N- 41. 

* II U. D. 738. 

* II U. D. 740. 

* II U. D. 742. 

* 4 All. 471. 

* 41 All. 346’>17 A. L. J. 302. 

» 43 AH. 547=IV U. D. 723. 

8 II U. D. 758. 

9 37 All. 278=.13 A. L. J, 300, 

*0 16 A L J. 557=46 I. C. 897. 

** SuJcliii'^o V. JDongar, XVI D. D. 209. 

19 IJina V. Khairati, 15 L. B. Btv. 237— XV U. D. 188 ; Gudru v. Shim Singh, 
XVI U. D. 556. 
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Where some of several co-tenants offer a surrender of their interest to 
the zamindar without the consent of the others, it is a release in favour of 
the other co-tenants. t 

Where by a partition award, an occupancy holding of the joint family 
is awarded to one member without objection by the others, this amounts 
to a release by the others.* 

A, B and C, owned joint sir in two plots, P and R. They sold 
separately, Imt almost simultaneously, their respective shares in the plots 
to D, and two separate cases of fixation of exproprietary rent were started. 
They wore compromised to the effect that A was to be the exproprietary 
tenant in one half, and B and C the oxproprietary tenants in the other 
half at a rent of Rs. M, and the holding was to be a joint exproprietary 
holding. The court passed .separate orders in each of the two cases, 
PR PR M 

giving A, ^ and B and C, — — ^ , at Rs. rent each. There was 

no division of the bolding. Tlie result is that holding consisting of plots 
P and Ti sliould have been recorded as one joint holding ; and it must be 
deemed to be joint. Hence if A relinquishes his share in favour of B 
and C they become entitled to the entire exproprietary holding at the rent 
of Rs. M ® 

The proviso shows that merely sharing in the cultivation does not 
make the sharer a co-tonani He must al«o hive been a co-tenant from 
the commencement of the tenancy, e.p., the tenancy must have originated 
in favour of A and B, to make B a co-tenant of A. 

Or a person must have become a co-tenant by succession, e. ff., where 
a tenant i.s on his death succeeded by A and B, both have become co- 
tenants, or where a tenancy originated in favour of C and D, and D is on 
his death succeeded by A and B, A, B and C are co-tenants. The ex- 
pressiou '■ has become ” shows that the transferee must have become 
a co-sharer with the transferor in the holding at the date of transfer. A 
transfer therefore to a prospective heir is bad in law.* 

Or has hem specifically recognised, etc. — This settles a number of con- 
flicting decisions of the Board as to whether a person taken as partner by 
a tenant can be deemed a co-tenant. He will be so deemed only when ho 
has been specifically recognised as such in writing by the landholder. A 
verbal recognition will not do ; nor will receipt of rent operate as 
estoppel. If a receipt is given to A and B as co-tenants, the original 
tenant being A, this will amount to such specific recognition. But a 
receipt to A through B is not so. Where for a consideration a land- 
holder specifically consents (in writing) to the admission of i? as a co- 
tenant or partner with the tenanr, B will be a co-tenant. 

1 Kulwant Rai v. Bathesher Nath, XIII U. D. 198=14 L. R. Rev. 398. 

* Sohan Lai v. Chsda Lai, 9 L. R, Rev. 13=IX U. D. 11=1927 B. 0. 449=12 B- 
D. 147. 

* Ram KaJia v. Fait Ali. XIII U D. 185=14 L. B. Rev. 75. 

4 Surati v. Lachman, 1 L. B. (Bevenae and Bent Series) 1. 
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10. Mukaddami tenure. — Land hold on such tenure is, in the 
absence of special evldoiioe, not transferable or heritable,* alihoufrli (,bo 
custom of ihe part of the country may givo .«om 0 iudication, modifying 
this position. As Hume, Member of the Boanl observed in Kanhya Lai v. 
Bhura SiiipJfl “ prima facie looking to the customs of that part of the uoun- 
ti’y (Rohilkhand) I should say that luon who have in a direct linejhold these 
same lands as Mukaddams for 50 years and upw.irds, must hiivo had prior 
occupancy right. New men were not chosen for such offices. In old 
times, the ablest of the long established cultivators were so appointed, and 
to them new land was not given but the rent was remitted on a part of 
their long e.\isiing holdings.” 

11 Mandadari tenure is nothing but occupancy tenure and is not 
transferable ® 

34. When a permanent teaure-holder, a fixed-rate tenant, 

an occupancy or an ex-proprietary tenant 
sonT7!w in '^“cerl’aYn' ^udh or a tenant holding on special terms 
eases. in Oudh, dies, the interest in his holding shall 

devolve in accordance with the personal law to which the deceased 
was subject. 

This section is in a way new, but is the logical consequence of section 
32. Note that in Oudh, the interest of an exproprietary tenant or of an 
occupancy tenant or of a tenant holding on special terms devolves not 
according to section 35, but according to the personal law of the deceased 
tenant. This preserves the old state of things 

35. When a male tenant other than a tenant mentioned in 

H - . . section 34 dies, his interest in his holding 

tenant!'"'"* ** “ *“* « devolve in accordance with the order of 

succession given below 

(а) male lineal descendants in the male line of descent ; 

Provided that no member of this class shall inherit if any male 

descendant between him and the deceased is alive ; 

(б) widow ; 

(c) father ; 

(d) mother, being a widow ; 

(e) step-mother, being a widow ; 

(/) father’s father ; 

(ff) father’s mother, being a widow ; 

* Bhagwati v. Banuman, 23 AIL 67. 

* 1 L. B. (Bevenne and Bent Series) 179. 

* Kedarnalh Kaianndhan v. Naipal Singh, 8 A. L. J. 1308=«12 I. 0. 922 ; 
Bhagirath v Rahi Pratab Narain Singh, 1 U. P. L. R. (B. B.) 10— III U. D. 871 =•6? 
I. C. 238—5 B. and Cr. L. J. 174—4 B- D- 90. 



Sko. 35] 


Succession to a male tenant 


247 


(A) widow of a male lineal descendant in the male line 
of descent ; 

(i) unmarried daughter ; 

(j) brother, being the son of the same father as the 

deceased ; 

'(k) daughter’s son ; 

(l) brother’s son, the brother having been a son of the 

same father as the deceased ; 

(m) father’s brother ; 

(n) father’s brother’s son. 

This section is in effect section 24 of the Agra Act, considerably 
expanded. In Oudh no corresponding section existed, except that in 
section 48 succession to statutory tenants was given to collaterals who 
had shared in cultivation with the deceased. The personal law of succes- 
sion applied to other tenancies. The Proviso to the Agra Act, relating 
to succession of collaterals and sharing of cultivation by them and 
daughter’s sons have been omitted. 

In Class (a) the proviso has been added ; in class {b) “ till her death 
or remarriage ” of the Act of 1926, has been omitted. Classes (c), 
(d), (j] and (k) are the same as classes III, IV, V, and VI respectively. 
Classes («), (/), (g), (b), (*), (0. (”*) (n) are entirely new. 

1. Section 35 analysed produces the following table of succession, 
the number in brackets showing the number in the order of Buccession. 


Father’s father (6). 

II father’s mother (7). 


I 

Father (3) 

II mother (4) 

II Step- mother’s son (5) 

I 

f 

Propositus 

I 

II widow (2) 

1 


Uncle (13). 
Uncle’s son (14). 


1 

Male lineal 

1 

Unmarried 

1, 

Married 

descendants 

daughter 

danghler. 

(1). 

1 

(9). 

1 


Son (11). 

Widow of 
male lineal 
descendant 



(8). 






. Brother (10). 

. Brother’s son (12.) 
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2. The section applies to tenancies, hereditary or in permanency' 
and at unalterable rates,* but not to porinauont tonancics croatoil bd'oro 
the Act, of 1873, which provided for succession naslan bad 7iaslan,^ and 
to subtenancies.^ 

3. Tenants. — Tenant does not include a rent-free grantee,® or a 
zamindar holding sir.^ 

4. When a tenant dies. — Where a lease in the name of a member 
of a joint Hindu family is a lease to the family itself, tho tenant is 
the family. Cinder the repealed Act it was held that on the death of a 
member of a joint Hindu family, tho tenant did not die7 A person 
who claimed a holding on the death of the recorded tenant on the ground 
that the deceased was a member of a joint Hindu family with him 
had to prove that the holding was that of the joint family and that tho 
deceased was karta of the family.® Now the last sentence of section 38 
enacts that in such a case, the members of the family are tenants in 
common for purposes of succession. The result is that on the death of a 
member his heir according to section 35 will succeed to his interest. 
This was held to be so under Act il of 1901 and is the present 
view.® 


1 Ruppu Singh v. Chandra Deo Stngh, B. R. 10 of l930=Xl U. D. (S. D) 23=* 
11 L. R. Rev. SSh^lS B. D, 11 ; Bam Nareeh Singh v. Rum Din Singh, XI U. D. 
212="11 L. B. Rev. 376=>15R. D. 32} Durga Singh v. Ram Narain Lai, XU U. D. 
321=«15 B. D. 792 ; Sri Ram Lakehman Janki v. Muhammad Khalil, 15 L. R. Rev. 
134=-B. R.8o£ 1933. 

* Pheku Lai v. Ravi Nandan Singh, III U. D. 668=”6 B. and Or. L. J. 30=4 B. 
D. 432. 

^ Ravinandan Pratad v. Raghunath Stngh, IV U. D. 450=2 L. R. Bov. 177=7 B. 
and Cr. L. J. 288=5 R. D. 233. 

* Girja Shankar -v. Madan Mohan Singh, 15 L. B. 475=XV U. D. 101. 

< Jokhan v. Maheeh, 13 A. L. J. 150=27 1. C. 720. 

» Debi V. Abdul Khalik, 9 Rev. and Or. L. J. 230=1923 B. 0. 109=V U. D. 446 
=4 L. B. Bev. 210=7 B. D. 255 

’ Mendya v. Jhurya, 42 All. 6G8-=18 A. L. J. 769=1V D. D. 781=57 I. C. 272= 
6 B. D. 366 ; Rajaram Dhari v. Jadunandan, 11 Bev. and Or. L J 273=1925 B- 
0. 385=VI O. D. (H. C.) 541-=6 L. B. Bev. 196=9 B. D. 106. 

® Sheo Murat v. Aisociaiion for Bigh Bducatiouf XVI U. D. 181=1935 R> O. 156- 
® Somaro v. Kesho Prasad Singh, B. B. 13 of 19 12 ; Permanand v. Janki, 2 U. P- 
L. B. (B. B.) 23=111 U. D. 308=6 R. and Cr. L. J. 120=4 L. B. 126 ; Dharam Dat 
V. Phula, B. B. 5 of 1923=11 Bev. and Cr. L. J. ]73=VI U D 393 and Uxix=1925 
B. C. 153=6 L. R. Rev. 144 ; Lai Girjesh Bahadur v. Sumitra, 1 1 Rev. and Cr. L. 
204=1925 R. C. 425; Chaturi v. J»in«u, 1926 R C 91=V1I U. D (H. 0)72=7 
t. li Re\. 67=12 R. and Cr. L. J. 30=73 I. C. 98=10 R. L). 97 ; Jilawar Stngh v. 
liuclhu Stngh, 11 L. R. Rev. 226=14 It. U 600 ; Kharagjil v. Shyam Lai, 11 b. B. 
Rev. 227=14 B. D. 503 ; Baldeo v. Bhulai, XI U. D. 163=11 L. B. Rev. 260 -U 
B. D. 455 
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If a member dies without any heirs mentioned in the section, the 
other members take his interest by sarvivorship.^ 

The secLion like section 24 of the Act of 1926, is not retrospective 
and applies only to deaths after the coming into operation of the Act. 
Where a tenant died buEora such date and was succeeded by his widow, 
who dies after such date, the difficulty experienced under the repealed 
Act as to ascertaining the parson entitled to take the holding continues 
to exist. 

Section 22 of the Act of 1901 was not retrospective and only applied 
to deaths after the 3Ist of Dicembor, 1901. Where a tenant died before 
that date, the succession followed the personal law, and the various heirs 
got such shares and estates and of such quantity or quality as such law 
allowed.® 

A Mahomedan wMow who inheritel before 1902 a share in her 
husband’s holding took tint share in her absolute right and on her death 
after dist December, 1901 her (and not her husband’s) heirs became 
entitled to succeed to that.® 

So where a Muhammadan tenant died leaving a widow and a 
daughter, the latter became a tenant although the widow’s name was 
alone entered.^ 

A Hindu widow got only a life-estate.® On her death not 
her heirs but her husband's heirs are entitled to succeed.® Suppose 
she succeeded before but died after 31st December, 1901. How were 
Ihs heirs to be ascertained— with reference to the law as it stood at the 
time when she succeeded, i.e., the personal law, or with reference to 
section 22 of the Act ? The same is true of a daughter who succeeded 
before 190;J and died after.® 

The last male holder died in 1882, his widow in 1900, and his 
daughter, who succeeded the widow under Act XU of 1881, in 1933. 
Succession is not regulated by the Acts of 1901 or 1926 but by the 
personal law of the last male tenant.® 

Where on the d-<ath of a tenant his holding vested in one or more 
persons, although according to ths rules of personal law the enjoyment 
was postponed, and the event which conferred the right of present enjoy- 
ment occurred after the end of 1901, section 22 did not apply as it conld 
not affect vested righls. A died before 1902 leaving two daughters, one 
indigent and other well off. According to Hindu Law the state vested 

1 Kamla Prasad v. Pashpit Partap Stngh, XS U. D. 1S9 = 1939 R. D. 41. 

^ Ajodhya V. 58 All. 139=“XV U D. (H. 0) 84=15 L. B. Rev. 387 

= 18 K. D. 250=1934 A. L. B 945=1934 A. 1 R All. 875=1935 A. L. J 934. 

3 hhar Ahmad v. Ikram AU, IV U. D 619=5 B 11. 377, D>sl Muhammad v. Jai 
Lai, XVU U. D. 30=1930 R. U- 58, see note 8 atp. 255 

4 Muh. Wans v Jasia, 5 Rev, and Ur L. J. 45=111 U D. 248=4 R. D. 174. 

5 Deoki fiat v. Maiv Jiai, III 11 D 586=4 R. D 306 ; SitJchaandan v. ParVhu 
Narain Stngh, III U. D 50.1=4 R. D. 307. 

3 Maha'bir Lai v. Gaya Piasad 1 U P. L R- (B R ) 21=52 I. 0. 438. 

3 Chhedwa v Lachhm in Singh, IV P. D. 377=6 L R. Rev. 172=8 B and Or. 
L. -J 188=5 H. U 86. 

8 1/ar Nar'iin Singh v. .Vand Ham, 1939 A. L. J. 190=1939 A. 1. B. All. 
197=1939 B. I). 3l. 

T. A.— 32 
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in both, but the enjoyment of the affluent sister was postponed during 
the life of the indigent sister. On the death of the latter after 1901, 
the other sister and not the indigent sister's son got the holding.^ Under 
the Hindu law, all the widows or other female heirs of a person take 
his estate jointly, with rights ot survivorship. A, B and C are the 
three daughters of a tenant who died before 1902. His holding was 
usufructuarily mortgaged, so that neither of the daughters were 
particularly interested in it. A and H die 1 out and then the mortgage 
was redeemed or became extinguished. C, the survivor, was entitled to 
the holding and not the landholder.* Suppose the holding vested in 
two widows who divided it between themselves. On the death of one of 
them, her share survived to the other widow and did not go to the hus- 
band’s reversioners. See also Jagdamba v. Utnedi.* There the son and 
grandson of a tenant succeeded before 1902, and the grandson died after 
that year ; since both succeeded as co-tenants, the widow of the deceased 
took his share as co-tenant. 

A serious conflict of views prevailel where the succession opened 
out to reversioners of a Hindu afcer the death of his female heir in 1902 
or subsequently. 

In Sumari v. Jageshar,* a single judge of the High Court hold that 
succession opened out on the death of the widow and when that took 
place after 1901, the heir of the husband, who according to section 22 
would have succeeded him had he died then, would succeed, and there- 
fore a daughter could not inherit. This means that the widow merely 
continued the tenancy of her husband, and that he must be considered 
to have continued as the tea »nt while his widow was in occupation and 
to have died when she died ; in other words, that by fiction of law, his 
life had been prolonged which, to say the least, is legal fiction with a 
vengeance. A Bench decision in Deoki Rai v. Parbati,^ struck the 
first note against the view that seems to hive obtained till then. There 
A, a perpetual lessee of a holding, died before 1901 and was succeeded 
by his daughter who died after the coming into operation of the repealed 
Act, leaving a son B. B did not share in the cull ivation of the holding 
with A. The Bench, however, held that section 22 did not apply, as 
succession must bo regulated by the law as it stood at the date of A’^ 
death. The Court also opined that if section 9 of Act XII of 1881 
did not apply, section 22 certainly did not, and the case was one unpro- 
vided for and therefore the personal law prevailed. This was also the 
view in Ndthu v. Gokala,^ where a brother’s claim was defeated as 
against the daughter of the last male tenant who died before and 
whose widow died after the Ist of January, 1902. This was also the 

1 Dalartr. Uulehand, 32 All. 3l4=-7 A L. J 293=5 I. 0. 384. 

* Dukhni y. Rthman, [II 0 0. 247=.5 Rev. aud Or. L J. 48=4 B. D. 62. 

* VI 0. D. 332—1925 R C. 26—6 L. R. Rev. 6—9 R. D. 268. 

* 20 I. C. 7. 

* 23 I. C. 100. 

* 37 All. 658. 
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view in Bisheshar v. Bukharan,^ There, an occupancy tenant, A, 
died leaving two daughters, B and C, who succeeded him as joint life- 
tenants under section 9 of Act XII of 1881 and the Hindu Law. B died 
leaving a son, D, and C took the whole holding by survivorship. C died 
in 1913 leaving a son E. D claimed half the holding from E. He won 
on the ground that either section 9 of Act XII of 1881 and the personal 
law regulated the succession, or the case was not provided for by section 

22 of the Act of 1901 and the Hindu Law applied. The Bench had in 

23 I. C. 100, and 37 All. 6.58, also proceeded on the supposition that if 
the female tenants on whoso deaths the disputes in those cases arose, 
could bo regarded as the full tenants, then too the party against whom 
the decisions were given could not have succeeded In 38 All. 197, (cited 

above) the 'Bench definitely held that a Hindu female succeeding under 
Act XII of 1881 could not be regarded as a full tenant but was only a 
tenant for life. 

In Bhup Singh r. Jai Ram* A with others was entitled to an 
occupancy holding. He was in separate possession of three-eighths share 
of it. Ho died before 1902 and was sncceeded by his widow who died 
after the Act of 1901 came into force B sued to recover possession of 
A's share. Ha was one of the persons along with whom A held the entire 
holding as one tenure, and in that way shared in the cultivation of the 
holding with him ; but did not share in the cultivation of A’» share. It 
was held that this section did not apply and B was entitled to succeed 
as the reversionary heir of A. There is a sentence in the judgment to 
the effect that on the widow’s death the succession would be regulated 
by this section but the decision proceeded upon the ground that the 
section did not apply as there could under the circumstances be no ques- 
tion as to the succession to the entire holding. 

Where a tenant died before 1902, a collateral who did not share 
in cultivation with him cannot succeed after the widow’s death subsequent 
to 1901.® The curious may be referred to cases in the footnote * 

J 38 All. 197=14 A. L. J. 127=32 I. 0 771. 

* 16 A. L. J. 459—4 Rev. and Or. L. J. 126=46 I C. 387. 

« Be6hn Singh v. Baldeo, 44 All. 327=20 A. L J. 165=1924 A. I. R. All. 84= 
V U. D (H. 0.) 5, 82=3 Rev and Or. L J. 199=1922 R. 0. 5, 28=3 L. R. Rev. 93 
—65 I. C. 507=8 R. O. 523. 

4 Bansidhar v. Rajwanta, B R. 3 of 1907; Prag Narain v. Bhagwati, I D. D. 
312 ; Silla Sahai v. Bhagioanti, III U. D. 252=4 R. D. 75 ; Zuhair Ahmad v. 

Dhonda, 2 D P. L R. 21=6 Rev. and Or. L J 118=IV U. D. 35=1 L. R Rev. 

141=6 R. D. 144 ; Buh Salim v. MahtxAa, 5 L. R. Rev. 232=VI U. D. 186=1924 
R. C. 333=8 R. D 177 ; Thahurioar Gohtnd Smgh 7 L. R Rev. 12=12 Rev. and 
Or. L. J. 43=1925 R. 0 555 ; Deoki Rat v. Vanni Rat, III 0. D. 586 ; Tika v. 
MUri Singh, III D. D. 521=4 R. D 316 ; Vaniab v. Jangtoo, I U. D. 376=1 
Rev. and Or L. J. 130 ; ifazhar Abbai v. Jagat Narain, B. R 2 of 19l8=IIl U. D. 
3=5 Rev. and Or. L J. 69 ; Saraj Dm v Hanumint Smgh, VI U D 298=7 L. R. 
Rev. 169=1926 R 0 132=9 R D 25; Jlfato Bhik v Ajudhia Bakth, II U. D. 265 
=3 R. D. 164 ; Bahlab Smgh v. Ram Sarup, HDD 42=2 Rev and Or. L J. 47= 

4 R. D. 513 ; Ramanand Rai v. Mahomed Abdul Bashar, I U D 181=1 Rev. 

and Or. L J. 61=29 I. 0. 548 ; Budhu v. Satdeo, B R 8 of 1919=111 O D. 103—1 
D. P. L R. (B. R ) 30=53 I 0. 85=5 Rev. and Or. L J 208=3 L R. Rev. 285=5 
R. D. 307, Sital Prasad v Bisben Dai I O. D 87=30 I 0. 804 ; Chura Bal v Jit 
Singh, I U. D 260=32 I 0. 767, Harbans v Bishambhar Singh, I D. D. 388=33 
I. 0. 330 ; Babu Ram v. Tajimmul Biisam, I U. D. 67 ; Harjas v. Makand Sioarup, 

I D. D. 120—27 I. 0. 737, Contra Jagdamba v Umtdi, 1925 R. 0. 26. 
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Dnder Act X oE 1859 o:oiipxn3y risjlits were neither Imril able nor 
transEerablo. Hence ii Hindu widow wlio took her husbind’'< liolding 
beEore 1873 did so in her own right.^ 

Where A, B, C, three brother-^, and their cousin B, jointly held cer- 
tain land as sir, and JD sold off certain share in re.spoct oE which ho was 
recorded as e.xpropriotary tenant, and then A, B, C, sold off certain other 
shares, in respect oE whioh they were recorded as exproprietary tenants, 
but the evidence showed that they all continued to cultivate their sir 
jointly and that no demareition between the linds sold by them was 
made, it was held that on the death oE D, his share wont to A, B 
and G* 

5. In his holding.— Whore a tenant made an illegal transEer oE 
his holding, and the transEeree remained in ptssession Eor more than 12 
years with the consent oE the landholder, the latter had acquired occnpinoy 
rights, the trati'Eer under the circumstances bpiiig tantamount to abandon- 
ment oE the holding On the death oE the transEeree, an heir, e a., the 
son oE the original tenant, cannot succeed under this section on the basis 
that the transEer was illegal.® 

6. Shall devolve, i.e., in no other way, e q , not according to per- 
sonal law.* A will cannot prevail over the ord^r oE succession prescril)od 
by sections 35 to 37, that is, persons entitled under these sections^ will 
inherit in spite oE a will to the contrary s Nor can a lease providing 
succession according to the personal law.® Section 35 sliows that a 
right of occupancy is extinguished i£ the tenant dies without leaving 
heirs as provided by the Act. 

7. Male lineal descendants, i e., sons, grandsons, etc Only tho.se 
in the male line oE descent come in. Therefore, a daughter’s son is 
excluded under this head, although he lakes under class (K). 


1 Manpal Singh v. Raja Partah Singh, 44 A. 376=21) A. L. J. 181=»8 Ber. and 
Or. L. J. 103=V U. D. (H. 0.) 1. 

* Phul Singh v. Drigpal, 1925 B. 0. 527=6 L. B. Bev. 4l=Vr U. D. 337. 

* Harihar Prasad v. Tajuddin, II O. D. 249=3 Ii. and Or. L. J. 154=3 
B. D. 169. 

* Sri Ram Singh v. Baldeo Pratt, i, 1932 A. L. J 605=13 L. B Bev. 225=XIII 
U. D. (H. 0.) 96. 

® X>«o Narain Singh v. Jagat y,triin Singh, 1927 V. I. B All. 262=VI[I U. D. 
(H. C.) 238=8 L. R. Rev. 261 = 103 1 0. 237=1927 B. 0. 281=11 B. D. 166; 
Kallu V Ganga Ram, 1924 A. I. R, All. 508=VI 0. D. (0. 0.) 113=5 L R. Bev 
179=1924 B 0. 345=10 B and Or. L J 219=84 I 0 669=9 B. D 394; mgeshar 
Murao 7. BMka, XU D (0 C ) 71 ; Btlleo D.ii v Bit} 1 5 L. B. Bev 149 

=XV U. D. 104. 

0 Sheo Ndik Rtj v. Mantshar, B. R. 2 oE 1930=XI U. D. (B. B.) 8=11 L. R 
Bev. 276 ; Sri Ram Lahthmtn Janki v. SitA. Khalil, B. B. 3 of 1933=16 L. B, Rev 
134 . 
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Only legitimate issue inherit.* A son from a woman who had lived 
with the deceased for 20 years was presumed to be legitimate in the 
absence of proof that there had been no valid marriage.* 

But an illegitimate son of a Sadra by his permanent concubine is in 
the absence of a legitimate son, entitled to succeed * Illegitimate sons 
can inherit if they succeed to their father in the community to 
which f.hey belong ♦ A son of a Kshatrya by a Sudra woman is not a 
Sudra, and hence illegitimate sons of such a son are not entitled to 
succeed.® Offspring of a Karao marriage, where such marriage is 
allowed, are legitimate.® So of a Borya tenant from a woman who lived 
regularly with him.'' 

An adopteil son of a Hindu is in the same position as a legitimate 
son.® Amongst Rana Rajputs, a sister’s son may be validly adopted.® 
A son-in-law may l)y provr-d custom be adopted by a Khatick,*® Lodhs 
are Sudras and it is not settled what requirements exist for adoption or 
that lameness of the adoptive son is a disqualification.** The adoption 
must bo proved to have been made** and legally valid. 

A posthumous son is a son and heir.** A step-son cannot succeed 
to his step-mother’s holding.^ 


1 ISaia Prawl v n'lmoiV', U R 2 of 18’J7 , Jageshar v. Bindeihri, 8 A. L. J. 
761=«11 I, 0 9.36 ; Jagat Swain v. Ohattrapal Singh, I U. D. 102; Baldto 
Singh v. Khuihal S>ngh, II U D 297’^S B D 138 ; Jwalt Singh v. Sardar, 41 A- 
629=17 A L J. 734=5 Rev and Cr. L J. 173=51 I 0. 216 

* Parmeshwari Narain v. XVII U. D. 78=1936 R. D. 110. 

* Ram Kalli v Jamna, 5 A L. J. 629. 

^ Biiijnath Praiad v. Gu>’ Prasad, 9 Rev and Cr. L J, 160=1923 R. C. 40, 
V D. D ,373=4 L. R Rev. 141=6 R. D 27 ; ifnh. Zahid All v. Muh. Hutain, 1923 
B. C. 99=9 Rev. and Cr. L. J. 231=4 L. B Rev. 241=V U. D 447=7 B. D. 258. 

5 Jioala Singh v. Sardur, 41 All. 629=17 A. L. J. 734. 

6 Sagar Mai v. Ear Sarup, 7 L. R Rev. 156=12 Rev. and Cr. L. J. 164=1926 
B. 0. 202=VII U. D. 126=10 R D. 479. 

1 Sukhiv Shso Prasad, 7 C R. Rev. 343=1926 B D. 445=VIIU. D. 205=10 
B. D. 574 

8 Lala V. Nahar Singh, 34 All. 058=10 A. L J. 299=16 I. C 181 ; Nandan v. 
Raj Kishor, B. R. 5 of 1904 ; Shtopujan Rai v Mangoo, 2 U. P. L. R. (B. R) 12=6 
Rev. and Or. h J. l06=tV U. D. 32=56 1. 0 652=6 R. D 142. 

® Ganga Dei v. Muh, Hahih-ur-Rahman Khan, XVIII U. D. 264=1937 
B. D. 583. 

*® Kani Lai v, Bansi, 1938 A. L. J. (B. B ) 66. 

*1 Bhagioan v. Jangalia, XII U D. 49=15 B. D. 247- 

** See Run Dagal v Siritim B. B 8 jf 1868 ; Khalil Ahmad v. Oandhari, 10 
L. B Rev. 355. 

** Sanhe v Dnrgi Swam Singh, IV U D. 268=6 R. D. 470 ; Sukhrania v, 
Balmnk'iwl, V U D 3^5=1922 R D 454=7 B D 515. 

** Pashupat Pariah Soigh v. Lai Itupendra Swain, 1923 R. 0 48=V D. D. 512 

=10 Rev. and Cr. L. J. 63=4 L. B. Rev. ^07=7 R. D 314. 
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Whether a son can give up his rights in favour of his father’s 

widowJ 

Where the number of sons is more thin one, they all take equally, 
though by different wives.* Where a son succeeded as one of the sons of 
his father, the occupancy tenant, the fact that only the names of his brothers 
were recorded will not prove loss of his rights,* and on his ileith his 
widow succeeds to his half^ and also to the other half of his brother 
who died heirless.* 

The proviso, which is not a hvppy example of lucid expression, must 
bo kept in mind. It means for example that in the presence of a son of a 
deceased tenant his grandsons and lower descendants will not succeed, in 
other words a nearer descendant will exclude a more remote one. 

Where a son entitlod to succeed is alive his sons will have no present 
right of succession® But in an earlier esse the Board had decided that 
two sons and a grandson by one of them succeeded together.^ In a 
later ciso the members differed in their views ® The High Court had 
held the view, which has not been adopted, that all male lineal descendants 
in the male line of descent succeeded together.® 

A chela is under Hindu Law the spiritual son of the ffuru. But the 
Tenancy Act has nothing to do with such fictitious relationship. Hence, 
a chela will not be allowed to inherit an occupancy tenure of his deceased 
guru}'^ This rule cannot bo got over by adoption by a Nihang Goshain, 
as he cannot make a valid adoption.** 

In revenue papers, it is not unusual to find institutions like a math, 
the idol of a temple or a mosque, entered as the tenant of a holding. 
The Board has hold in several cases** that a temple cannot 

* See ifui Kuar v Mihabbat Bahadur, HI U. D. 630. 

* Sukh Ram v. Qokul, XVI U. D. 25. 

* Sukhi V. Bhagwah Pratad, XVI D. D 402 

< Chou V. Naramn Das, It U D 15=4 R. U. 484 ; Padarath v. Ram Nath, III 
U. D. 548 j Nalhu Sitgh v Natn Singh, XV U. D 495. 

® Khairuddin v. Jan BiU, II U. D. G1 

® Bar Prasad v. Rafnt Khan, XVI U. D. 530=-l935 R. D. 424. 

7 Prag v. Kunji, IV U. D 597=3 L B. Rev. 90=5 R D. 366. 

8 Layag v. Mtgha, 1936 B. D. 575. 

^RamRupr Sarju, 1925 k. I R. All. 786=’VI D. 0. (H. C.) 453=6 L. R 
Rev. 122 ; Bhura v. Shahab (Jddin, 30 All 128=5 A. L. J. 77 j Sri Rum Singh v. 
Baldeo PrasiiJ, 1932 A L J MS ; Ali Baksh v. Barkal Ullah, 34 All 419=9 
A L. J. 486 

18 Bishaideo v. Bihadeo, B R 8 oE 1901 (ilonbted in Abdul Rahman v. Harihar, 
I U D 134) ; Suraj Kumar v. Bahadto, 5 N. W. 50 ; Jagtsbar v. Bindeshri, 8 
A L J. 731=11 1. 0 936 ; Punjab Singh v. Sanlram, P. B (1896), No 22 
(F B ) ; Kesho Prasad v. Ramanand Gir, 29 I. C. 407=al D. D. 189 ; ilakiraj 
Singh V. Rani Kithori, II U. D. 341=3 R. D 252. Bat eee Sabhu Singh v. Khamada 
Singh, 10 Rev and Gr L J 306=5 L. R Rev 256=V[ U D. 213=8 R D. 203= 
1924 R. G. 340 where a Sadhn brother wai allowed to eacceed. 

11 Bahesh Hharti v. Pershadi Lai, XIV O. D 177=»14 L. R Rev. 438. 

1* Kesho Prasad v Rama Nandgir, I U D 189=29 I. G. 407 j Radhiha Das v 
liadan Gopal, II U. D. 344. (See aleo pagee 46 and 174 above.) 
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be a tenant or acquire occupancy rights as the holding contemplated by 
the Act is by persons who actually cnltivate or hold the land. This is 
the view under the Act. 

8, Widow— Section 36 governs this clause. A widow’s or a 
daughter’s interest is for life and cannot become an independent interest 
by 12 years’ occupation.^ There is no presumption that a Hindu widow’s 
occupancy holding is for life only. That depends on the origin of the 
holding.* 

Where the husband died as a non-occupancy tenant and the widow 
completed the 12 years for acquisition of occupancy rights, she was not 
the occupancy tenant, and on her death was succeeded by her husband’s 
heirs.® But seem if the husband had died in Agra before 1902, Ram 
Dai/al V. Bindeshwari Prasad, XIX U. D. 77=1938 B. D. 121. This 
is no longer good law as section 36 shows. 

Where a widow after remarriage continued in possession, she does not 
start a fresh tenancy for herself so as to acquire occupancy rights in 
herself after 12 years 

Where a part of a holding is given by the heirs to a widow or female 
for maintenanoe, free of rent, it does not become her separate holding.® 

The succession to other hairs opens out on the widow’s death.® 

Widow moans wife of the deceased by a marriage valid according to 
the personal law of the deceased.’ 

A widow can accelerate the succession of the person next entitled 
after her ; and if she does so her life estate is extinguished, and on the 
death of such person she cannot resume the holding on the old status.® 


1 Chheddvaa v. Laohman Singh, IV 0- D 677=»3 B'sv aad Gr. L. J. 188="8 L. B. 
ftev. 172=5 B. D 857. 

* Sahu Makund Ram v Hahhu, V U. D 29=2 L. B. Bev. 23 ; Sam Lai v. Zalim 
Singh, 9 L. B. Rev. 32‘J=IX U. D 157=12 B. D. 791. 

* Nawib Sultan v KUhan Det, B. R. 2 of 1923=V U. D. (xxx) ; Thakur Das v. 
Rswa Rai, 111 U. D. 81=5 B. D. 473 i Contra Nisam Alt v. Hasari Lai, 5 Rev. 
an 1 Or. L. J. 188=11 U D. 201=4 R. D. 54. 

* Sita Ram v. Har Prasad, SLR Rev. 302=VIIl U D. 76=1927 B. C. 352= 
11 B. D. 636 Bat see Bindeshwari Prasad v. Bechu, XV U D. 317, 

6 Bhagiralhi v Shahbaz Khan, 6 Rev. and Or. L. J. 9=ltt U. D. 419=4 B. D. 
231 ; Abdul Samad Khan v Shib Lil, IV U, D. 232=5 B. D. 433 j Ram Dayal v. 
Qopal, 5 L B. Rev. 121=10 Rev and Or L. J 156=1924 B. 0. 94=VI U. D. 94“ 
9 R. D 509. 

* Abu Said Khan V Suraibali Smgh, IV XI. D 154=6 B D 256; Rajmangal v. 
Kaul, SLR. Bev. 359=VriI U. D. 131=1927 B. C. 418=12 R. D 322. 

* Sunandi v. Barkishtn, 2 L B. Report (Bev. and Rent Series 3.) 

» Dewan Singh y. Kuar, 2 U. P. L. B. 47=6 Bey. .and Or. L. J. 206=68 I. 0. 
441— IV U. D. 96=6 R. D. 205. 
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9. Class (c), — Father.— This was a new heir introduced by the 
Act of 1926. 

10. Class (fij.— Mother, being: a widow. — Remarks made as to 
widows apply. 

Classes (a), (f), and (q) openin!? the succession to widow step-mother, 
paternal grandfather, and pitornil grandmother are now. The new 
female successors mast be widows to be entitled to succeed. 

11. Class (A) —Widow of a mile lined descendant in the male 
line of descent. This is a new class of hairs introduced by the Act. The 
expression widow has the sime meaning as in class (b) and has been 
explained above in the notes to that class. (Vide p. 255 above.) 

12. Clause (i). — Diughtor. This is subject to section 36 and is 
a new class intro laced by the Ac*- A diiighter must be iinmirriod in 
order to bo entitled to succeed A married d.iughter has no right to 
succeed. Can a daughter who was married but is a widow or divorced 
when the succession opens out. lie said to be an unmarried daughter ? 

13. Brother —He comes in on the failure of the previous classes 
e.ff , if grandsons are alive, a brother, though cuUivating jointly with the 
deceased, cannot succeed. ^ He must be the son of the same father as 
the deceased, i.e., either full or consanguine. A uterine brother, i e , a 
son of the same mother only of the doceised, has no right of inheritance. 
Here too, the personal law should prevail, and a full blood brother should 
be preferred to a oonsinguine or half-blojl bro'her. But if the personal 
law has been abrogated altogether both will share equally. A deceased 
brother leaves no right of inheritance to his sons. A hohling liolonged 
to ff, B and N. Hf died leaving a widow ./. On her death B was aHve 
but H was dead leaving a son. B gets N's share of the hoi ling and no 
part of it passes to Id s son. * A brother need not have shared in the 
cultivation with the deceased, as was necessary under the Act of 
1881. 

A holding belonged to throe brothers. A, B, C, but not to D another 
brother. On death without issue and willow his interest will not 
survive to B and C, but will pass to B, C and i?.® 

A cousin brother cannot succeed in the presence of a real brother and 
the fact that the name of the two are entered at settlement is immate- 
rial.* 

A and B, two brothers, had separate holdings. A died, B paid rent 
for both the holdings and obtained joint receipts for the lump sums paid. 

ICharan Singh v. Bhagwan Dag, 11 L. K. Rov U O 1851=4 R U. 

638. 

* Ram Pat v. Raghu Narain Singh, XII U D. 34=15 R. I) 228 

S Huh. Karim Khan v. Amir Bux, II U. D. 211. 

* Amarjit Singh v. Babban, 4 Rev. and Or. L. J. 207>-i1I[ U. D. 286*=4 B. D 
6S. 
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This does not amount to an admission by the landholder that B has 
succeeded to A.^ 

A step (consanguine) brother comes before a daughter’s son * 

Where one of the separated brothers dies leaving an occupancy 
holding the other brother takes to the exclusion of a nephew.® 

14. Daughter’s son. — A daughter’s son under the Act of 1926 
snceeeded only if he shared in cultivation at the tenant’s death. If 
he did not so share and occupancy rights had not been conferred on him 
under section 17 of the Act but the proprietor decided to treat him as a 
tenant, he became a statutory tenant.* This was not so under Act XII 
of 1881 and hence if his maternal grandfather died before 1st January, 
1902, the daughter’s son might succeed without proving co-sharing ® 
Under the present Act the condition as to co sharing has been removed. 

15. Class (1) — Brother’s son, the brother having been a son of 
the same father as the deceased- 

This and in next two classes displace class VII of section 24 of the 
Act of 1926 which threw open the succession to collaterals generally who 
had shared iu cultivation with tlie deceased The rulings as to collaterals 
and co-sharing in cultivation are of no use now, as collaterals other than 
these three are no more heirs and the question as to co-sharing has been 
omitted. 

16. Class (»») — Father’s brother. — The father and the father’s 
brother must be sons of the same father, though they may be from 
different mothers. Sous of the same mother but from different 
fathers are not, it is submitted, heirs. 

17. Class (n) — Uncle’s son, i.e., father's brother’s son. The remarks 
made in the preceding note apply. 

18. Another class of oases that may arise is this. A widow in 
possession of her husband's occupancy tenure as heir relinquishes her 
interest in favour of the hair prosumptivo e.<j , hor husband’s brother, or 
daughter’s sou. What is his status ? Ls he an occupancy or a non-ooou- 
pancy tenant? Such a relinquishment is not a transfer within the meaning 
of section 33® and if thereafter the huir accelerated dies the widow cannot 
get back the holding.^ 

It is now settled law that an acceleration does vest the estate in 
the heir. 

Allied to this, is the question whether a male occupancy tenant 
can by surrendering his interest to the then heir presumptive con- 
fer occupancy rights on him. The principle is the same in the two 
cases. 

1 Bhooda v. Murari Lai, 2 U. P. L B, (B. K.J 83=6 Bev. aad Or L. J. 244““IV 
XT D. 272=60 I. 0 2l9=6 B, D. 474. 

* Udit Natain v. Sam Barakh,, 1938 A, L. J. (B. B.) 46. 

S Umrai Singh v. Aaek Singh, 14 L. B. Rev 645=«X1V U. D. 212. 

* Sila Mam V. Ajodhya Prasad, XV U D 341. 

B Caplan Singh v. Ved Ram Singh, XIV 0. D. 23=17 B D. 11. 

B Shah Muhammad Zahaor Atuni v. Amjad, III U, D. 326=4 R D. 147. 

7 Demn Singh v Phul Kuar, 2 0. P. L. B. (B. B.) 47=IV 0. ». 96=6 R. and 
Cr. L. J. 205=58 1. 0. 441=6 B. U. 205. 

T. A.— 33 
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19 . Crops.— Where nn occup.mcy ioniint lUos in the inidJlo of an 
agricultural year, the Imlding and lUo cropg, though nol, n('<“'-i'!,irily the 
occupancy rights, devolve on his heirs ( prosuinahly, heirs under the 
personal law;. If the zainindar does not wish to retain such heirs as 
tenant, he ought to eject them according to law.^ 

36. (i) Wheu a female tenant, other than a (enanc men* 

- ■ I i. 1 tioned in section 34, who, either before or 

Snooeasion to a female . c i , 

tenant holding an atter the commencement ot thi.s Act, has 

interest inherited as a inherited an interest in a holling as a \Yidow, 
widow, etc. mother, as a step-mother, as a father's 

mother, or, as a daughter dies or abandons such holding, or 
surrenders such holding or a part of such holding, or, in the 
case of a tenant inheriting as a widow or as a daughter, marries, 
such holding or .such pirt of such holding shall, notwitlistanding 
anything in section 4.5, devolve in accordance with tlie order of 
succession laid down in section 35, on the heir of the last male 
tenant, other than a tenant who inherited as a father’s father 
under the provisions of that section. 

(2) Wheu a tenant, who inherits an interest in a holding as a 
father’s father in accordance with tlie provisions of sub-.sectioa (Z) 
or of section 35, abandons such holding or surrender.s such holding 
or a part of such holding or dies, such holding or such part shall, 
notwithstanding anything in section 45, devolve upon the 
nearest surviving heir of the last m.ile tenant, such heir being 
ascertained in accordance with the provisions of section 35. 

1 . This section is now in form but in substance re-enacts parts 
of section 25 (Ij of the Act of 1926 and makes clear what was doubifal 
under sections 24 and 25 of the Act of 1926 and gave rise to various 
conflicting decisions. 

It shows that on the death of fomale.s .succcedinH as hoirs to male 
tenants the succession will not be as if they were the tenants, but will be 
as when a succession to a raaleopons oat 011 tho death of his female heir. 

The section also provides for succussion to a mile deceased wheu his 
female heiress has surrendered or abandoned the interest inherited from 
him by her, not being a widow or a daughter or father’s mother. 

2. Female tenant other than a tenant mentioned in section 

34 -“"This like section ‘65 is meant to apply to all kinds of tenancies 
other than those indicated, i.e. to hereditary, exproprietary and 
occupancy tenancies in Agra and non-occupancy tenancies. 

3. Dies, i.e, after tho coming into operation of the Act. 

4. Who has inherited etc — Classes (f>), (d), <e), (g) and (h) oi 
section 35 have to bo read with .section 36. A widow’s interest terminates 
on her death, or surrender or abandonment as to the part of the holding 

1 Sahdeo V. Hira Singh, II U. D. 247, 
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abandoned, after the Act, irrespective of the fact that she had inherited 
it before the Act. This will over-ride the decisions to the contrary.* 
Whero a widow died before this Act, the saccession was not subject to 
section 36 but to the law prevalent at the time of her death, which 
opened out the succession.* 

On her death or remarriage after the Act, the holding will go to her 
husband’s heir,® .md will not go to her heirs* and will not lapse to the 
zamindar® she cannot get buck the holding after her second husbands 
death.® 

The expression inheriting as a widow may present a little diflSculty. 
A person’s widow, her wiilowod stop-mother, father’s mother, the widow 
of his male linexl descendant all inherit because they are widows. His 
widow inherits as a widow. The other female heirs do not inherit as 
widows but as step-mo'hors etc. provided they are widows. 

Marriage or remarriage must bo according to law or custom, and 
must ho proved by reliatile evidence ® Inference of a marriage cannot bo 
drawn from the fact that the woman is a loose woman living in sin or 
adultery.® 

In castes and tribes where formal marriage ceremony is not 
necessary, e , 9 . among co-habitation with a brother or cousin of the 
deceased husband invy amount to marriage according to the caste or 
tribal custom.® 


Remarriage does not extinguish the tenancy but lets in other heirs,*® 
It extinguishes the widow’s interest.** The zamindar could take only in 
the absence of other heirs of her husband, and this he could do in 


1 Gaya v. XVII 0. D. 330=1938 B. D. 446. 

s Jlam Dayal v BMeshioan Prasad, XIX U. IJ. 77=1938 B. D. 181. 

3 This W. 1 S also held in Ameer Singh v. Bihi, XIII U. D. 175=14 L. B. Bev. 64 ; 


V. Sinqh^ XIV XJ, D. 8. 

4 E.g. to the sons of her second marriage, Udho v. Jai Bam Dei, 12 h. B. Bev. 195 
«=il5 B D. 534 ; Kamil v. Jaqeshwar Prasad, XIX U D. 268=1938 B. D. 940. 

6 diii v. Ahmad Aliy II U. D- 594*=3 R. D, 177i 


® Petna v, 12 L. R.Rev 185=^15 R D, 512- 

7 Aikram v. Laddo, XII U. D 193=12 L. B. Bov. 329=15 U. D. 604. 

8 Jb., PhuUo V. Janardhan Sarup, XVI U. D. 677 ; Ram Dei v. Raghuvansh 
Narain Singh, XVII U D. 91 ; Hfurti y. Jeo, XX U. D. 

9 Lain V. Abdul Rahim Khan, VI U D 315=5 L. B Bev. 348=1924 R. 0. 


550=9 B. D 257. t. n 

10 See mia v. Muh. Ahmad, B. B 4 of 1927=8 b. B. Bev- 308=1927 E 0. 

367 • Am,n v. Bhaamati Prasad, XVI U. D. 173 ; Contra, Asharfi y. Vohan Lal 
VIT n. D. 224=7 L. B. Bev. 34=1926 B. 0. 473=10 B. D. 290 ; Contra, Kamd 

V. Jagesftioor, XIX U. D. 268. o ji • 

11 Pema v. Baldeo, 12 L. B. Bev. 85=15 B. D. 512 j Bhairon Ram v. Seihanx, 

^X II. D. 163=32 I. 0. 801. 
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preference to her second husband who was not a legal heir of hor 6rst 
husband. 1 

It was open to co-tenant>j of hor liinliand to lot her and her second 
husband have some portion of tho holding for their lives * 

Accordinff to .some Board rulings, the ziinindar could accept the 
remarried widow as his tenant, and if she leniained in occupation for 
more than 12 years thereafter, .she becaiiio an occupancy tenant in her 
own right, and section 25 (2) (now section ('37) applied on lier death.® 
For in.stance, where after reiiiiirriage of a widow (heiress (o hor hus- 
band) he took no steps to eject her and she did not, when tho Act of 1926 
came into force, claim statutory tenant’s right as on a fresh admission as 
tenant, she was held not to have become a statutory tenant, hut the 
occupaney rights of her husband wero held to have continued in her 
which came to an end on her death, as her husband had no horitable 
heir then.* If is not clear fi om the report whether she died before or 
after the completion of 12 years after her remarriage. The reason 
assigned is nn.<instainahle in law, and .«o is the decision, because on her 
remarriage the tenancy lapsed to the zamindar as the hushatid left no 
heritable heir.s, and when af'or the coming info operation of the Act, of 
1926, she continued in occupation as a tenant she must le deemed to 
have become a statutory tenant Where a widow su eeding to her 
hu.shand's occupancy holding remarried while the Act i f IbSl was in 
force, but was allowed to retain possession of the holding and died after 
the Act of 192G came into force, it was held that she acquired occu- 
pancy rights in her own right and her son by the second marriage was 
entitled to succeed. ^ 

Where the zamindar lamhardar in a proceeding in 1913 on the 
remarriage of a widow who had .succeeded to her husband before 1901 
compromised with her on the terms that she was to he the occupancy 
tenant to he succeeded by her son by the second husband, and she con- 
tinued in possession for more than 12 years and then died, she acquired 
occupancy rights for herself and on her death her said son is oniitled 
to succeed ; hat not in respect of holdings with respect to which there was 
no compromise. As regards these, she must he deemed to have been a life 
tenant only, and the said son if he takes possession as a trespissor is lialde 
to ejectment and damages® It is not clear from the report whether 
there was a heritable heir of her hnshand at the lime of remarriage. In 
any event none laid a claim to the ho'ding, and hence sh(i could become 
an occupancy tenant in her own right by 12 years’ occupition. 

A curious but perfectly legal result follows Remarriage lets in her 
husband’s heirs, hut not her nnchustily or sinful life® Bho continues 

1 I7gia V. Murat, XVI U D, 

2 Dulari V Duhar, XV D. U, L. R Rfv. 64.'). 

2 Bin<i-»hri PrnancI v XV U. U 377 Contra : Sna Ram v. Bar Ftaiad, 

VIII r; D. 75=8 L. R Rpv 302. 

* 3im Praoadv. Muh.Shafi XVItC IJ. D 28=1037 R. D. 44. 

^Sanqramv Keaho Dii>, tvut R l>, 118 'Ri“i>Piitiiig from 1933 B. D. 613, 1935 
B. D. 334 anrl (037 R. D 44 nml foIlowitiK 19.35 R D 188.) 

8 s/tsam Lnl V. Dn<Uy XVI U. I). 398=.1935 R. D 334. 

1 See Ram Dei y. Rnqhuvanah Naratn Singh, XVIII U. D. 91*=I936 R. D. 123 
and other cases cited above. 
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to hold her husband’s estate as his heir and not independently in her 
own right. 1 

In one ca.se it was held that a Jat woman who could and did 
remarry according to the custom of the caste, did not lose her hus- 
band’s holding as the Hindu Widows’ Reinarriage Act saved it * On 
marriages before 1902, when the restriction as to remarriage was intro- 
duced, that Act saved a remarried widow’s rights® This was extended 
to widows who had succeeded before 1902 and remarried after 
that date.'^ 

It will be noticed that the words “ till her remarriage ” in class II 
of section 24 of the Act of 1926 and in section 22 of the Act of 1901, 
have been dropped Instead wo have the declaration that her hus- 
band’s heirs are let in It follows that if after remarriage a widow 
continues in poesession without eviction by such heirs or the land- 
holders, she may sue to eieet a .sub-tenant ® When the true heir comes 
along he will be recorded as the tenant-in-chief, and the widow as 
sub-tenant.® 

Only the holding inherited from her husband will pass to his heirs 
and not holdings which are not proved to be such.^ 

Another result follows from this change. The landholder does not 
get a right of re-entry on remarriage. Hence, while her husband’s heirs 
exist® he cannot sue to eject the widow who continues in possession 
after the remarriage. If wiihout knowledge of the fact of remarriage, 
the zamindar received rent from the widow, he cannot be said to have 
readmitted her to the holding ® 

Rcadmission will not make her a tenant of ihe same class as her 
husband, but she will be a tenant^® and any person ousting her will be a 
trespasser. 

A mother. %\ho succeeded as such, does not lose her son’s holding 
on her remarriage, but does so on her death, or abandonment or sur- 
render, and if the surrender is only of a part, she loses her interest in the 
part surrendered If she is a widow when the succession opens out, she 

t 76,. Jat/at Narain v< ChhaUar Pal Sinqh, I U. D. 102. 

* Sohania v, Jigjit, I U, D 209=29 I. C. 399, 

i Bhartu V, Rap SingK IV U D. 261“=r) R and Cr. L J. 239=fi B. D. 458. 

S Ttthir-un-nifiia v Sumwri'f, III U. D 575 ; Mariam v. Kanmul Narain, B. B. 
6 of 1920=IV U D (B R) VIII=3 L. B Rev. 311 (Mahomraedan),; Rupa v. 
Afzal Fatima, V U. D. 275=4 L. E Rev 44=1926 R. C 390=9 B. and Cr. 
L. J. 121=7 B. D. 472 (HinOn). 

5 Maharaji v. Jangli, HI U D 437=5 B. and Cr L. J. 209=4 B. D. 67. 

® Muhammad Yusuf Khan v. Nanhi. 1 D. D. 191. 

1 Sahu Haltund Ram v. Hrhhu, V U. U. 29. 

8 Bala Ram v. Biranja, XVII U. D. 206=1936 B- D. 440 

8 Tetra V Zahiii Al', XIX U. D 89=1938 B. D 1.80 ; Raghuhar Rat v. 
Soman, XV U. O 606=1 5 L. R. Rev 678=14 L R Rev 934. 

1® Amin V. Bhngwat Prasad, 19.65 R D. I88=XVI U. D. 173. 

n Sheo Dehal V. Biranja, 1963 R D 613=.XIV D. P. 227=14 L. B. Rev. 
473 ; Amin v. Bhagwal Prasad, 1935 R D. 188=XVI U. D. 173. 
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becomes entitled to succceod, althongh the remarried between such event 
and her actual assertion of right or claim for possession,* or had rpiiiiirriod 
during her .son’s life and war a widow again at his death,* and she will 
not lose her intere.st on remarriage after succession to the son.® 

5. Daughter. — A daughter succeeding to her mother must be un* 
married at her inother’.s doa^h— unJor section 37 (c). Such a daughter 
heir is not governed by section 3(1. Ofher daughters are so governed. 
On the death of any such liaughtor, or of her marriage, or on ali-indon- 
ment or surrender of the holding or surrender of part of the holding, the 
holding or the part smvendered shall devolve on the surviving heir of the 
last male tenant. The term marriage has been explained above in the 
notes as to widows. 

It she married before she became entitled to sncceod, she will bo 
debarred, aUhough she is a widow at the limo when the succession 
opens out. This last point is however not clour. 

A daughter was no heir in Agra under the earlier Acts. If 
she succeeded under the Act of L881, and died before this Act came into 
force, the section will not apply, and the law prevailing at tho time 
will apply. 

Under the Act of 1926, it was held (hat a daughter who had 
inherited while tho Act of 1881 was in force was a female tenant men- 
tioned in section 25 (1) of the Act of 1926.* On a plain reading of section 
25 (1) this was not correct as .she had not inherited under section 24 of 
that Act, firstly because she bad inherited before that seefion was onacted 
and secondly because section 24 did not include a daughter among pos- 
sible heirs Similar ram irks apply to Siigk v. Teekam Singh,^ 

The reasoning that section 25 (1) applied to all female tenants with 
life interest was a very forced interpretation and went beyond what 
w 19 warranted by the words inherited an interest under section 24.” 
It might have been true in the case of female heirs mentioned in section 
24, e.g., a mother,® or a widow ^ although this had been doubted or 
ruled against in some cases ® 

* Subhiigi V, Prag, 15 R. D. 409. 

*Sri L^l V. Kaushilyn, XII U- D 183=12 L. B Rev. 337=15 R. D. 612. 

iChand n v Fwa, XIV U. D. 832=14 L. R. Rev. 873 

® Bhaiya Lai v. Hanuman, XIV U D- 375 = 14 L. B. Rev. 687 ; Aditya Naram 
Singh v Munni Led, B. R 3 of 1932=XHI U. D. B. R. 17=-l3 L. R. Rev. 239. 

6 XIV U D. 308. 

® Ajudkia Pratad v. Manaqar, Court of Wards, XIIl D. I). 135. 

* Ram Kumar v Mangalpuri, XV D D. 357=15 L Bev. 589 ; Jasioint Singh 
V. Ganga Sahai, 1934 A. I. B. All 842=-XV U D (H. 0) 249=15 L R Rev, 601 
(euccesBion of widow n ider Act II of 190J); Boihiar Singh v. Piare Lai, XIV=0 D. 
15=14 L B Rev. 29 ; Dular Panday v. Nandn Budhai, 1938 I. L. R All. 563 
(F. B ) 19.88 A L. J. 585 =1938 AIR. All 39C =1938 R. 15 628 ; Mahadto v. 
Ram Das, XIX=U. D. 79=1938 R D. 123. 

8 Gangii Dei v. Chtitai, XII U. D.2 77=.l6 R. D. 692, Piaray Lai v. Soney Ld, 
58 All. 413=19.85 A L. J, 1219=1936 A. 1. B. All. 222-=XVI U. D. 617-=1935 
R. D, 423. 
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6. Other female heirs. — 'They are (i) the widow of a male lineal 
descendant in the mile lino of descent, (ii) widow step-mother, 
(m) widow father’s mother. 

Qm.— -W hether she comes under the words “ as a widow ”? If 
yes, the rom irks m ido as to widows will apply. If not, on her death 
the holding will pass to the nearest heir of the last male tenant alire at 
her death. 


7. Or Surrenders or abandons. — A surrender or abandonment by 
a female heiress does not bind reversionary hairs This adopts the view^ 
of a single Judge and overrides decisions to the contrary mentioned in 
the footnote.* Surrender or abindonnent opens out the succession. 


8. Notwithstanding section 45, which provi les for extinction of 
tenancies in certain events, 

9. Other than a tenant father’s father— The heirs of a 

father’s father who h.id inheriiod a holding on the death of his grandson 
will not on the death, rein irri igo, etc., of a feinila heiress tenant (after 
his death) succeed to the grandson’s holding as such heirs but they may 
come in as the heirs of the grandson. 

10- Nearest surviving heir of the last male tenant.— according 
to section 35, i.e., one must ascertain the heir on the supposition that the 
last male tenant died at the moment of death of, surrender or abandon- 
ment by, the female tenant. 

For instance, (see the table given in the note to section 35, at p. 247) 
father’s father’s widow will not take as his widow (No. 2) but may do so 
as the father’s mother of the propositus (No. 7), so an uncle or uncle’s son 
of the propositus will succeed as his uncle (No. 13) or uncle’s son 
(No. 14) and not as a son of the father’s father (No. 1). Similarly, 
a brother or a brother’s sou of the propositus will take as such brother 
(No. 10) or brother’s son (,No. 12) and not as a male lineal descen- 
dant of the father’s father (No. 1), A daughter’ s son of the propositus 
will be no heir to the father's father but may take as such daughter’s 
son (No. 11.) 

Sub* section (2) therefore shows that the succession of a father’s 
father is merely an incident and not as the founder of a new stock, 
as in the case of other male heirs, such as brother, brother’s son, 
father’s brother, father’s brother’s son. 


other 


37 . When a female tenant, other than a tenant mentioned 
in section 34 or section 36 dies, her interest 
in the holding shall devolve in accordance 
with the order of succession given below 
(a) male lineal descendants in the male line of descent : 


SacceBsioD to 
female tenanta. 


* Jhabbar v Suraj Prasarif 9 1 0 984. 

* Govtni V. Dipa, B. R 2 of 1919-=! II U D. 703 ; Hanuman PrataA v. Ram 
Khelawan, V U. 0. 199=1922 B. 0 284; liam Bktrott v. Mahammad Mi Khan, VI 
U. D. 101=-5 L. B. Bev. 12 3=1923 B. 0. 124. 
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Provided that no member of this class sliall inherit, if any 
male descendant between him and the deceased is alive ; 

(b) husband ; 

(c) unmarried daughter ; 

(d) daughter’s sou ; 

(e) brother ; 

(/) brother’s son. 

1. This reproduces sub-section (2) of section 25 of the Act of 1926 
with some variations. 

2. Female tenant othe* than — The^e words show that the section 
does not apply to females who are tenants in their own rights and not as 
female heiresses to tenants and to such tenants as are fixed-rate tenants, 
etc. 

The words “other than a tenant mentioned in section 36” exclude from 
the operation of the section widows, mothers and daughters inheriting 
under section 35. In the case the widow of a male lineal descendant 
or other female not within section 36, on her death the holding will 
pass not to the heirs of the last male holder but to her heirs ns determined 
by this section. 

3. Dies, i.e., after the coming into operation of the Act If death 
took place before, the law prevailing at the time of her death will he the 
law of succession, eg., section 25 {2) of the Act of 1926, section 22 of 
the Act of 1901, etc. 

It will be noticed that the section does not come into operation on 
surrender or abandonmeut, as section 36 does. Nor will section 88 
help, as it applies only to cases under section 36 which is expressly 
excluded from this section. Hence surrender or abandonment by a female 
heir for whom section 37 provides will end the tenancy for good and the 
land-holder or landlord will get a right of entry. 

4. Her interest shall devolve, etc .—The proviso part of clause 
(c) of section 25 ot the Act of 1926 has been omitted so that co-shar- 
ing in cultivation by a daughter's sun is no longer needed for his right to 
succeed. Glauses (cj, {e), and (fj are new. 

Where members of a Hindu family gave a part of a joint tenancy 
land to the widow of a deceased member for her maintenance, she became 
an occupancy tenant by 12 years’ possession.^ 

Where a Hindu widow becomes an exproprietary tenant on sale of 
her hnstiand’s estate, the person to succeed would bo her husband’s heirs.* 

t KiusaL Simjh v J.tiBnltir Stngh, hi. J. D. 4()=j K. D 441, bo' seo Bhag\'^^^‘ 
V Shahbuz Khan, III U. D. 419=4 it. D 231 ; Atif/ul Samad Khan v Shib 
U. D. 232=6 B. D. 433 ; Ram Dayal v. Gopal, VI U D. 94=6 L. B Bov l21 

S Bat Muhammad v. Zahtd Alt, XV U. D. 95=16 L. B. Bev. 277. 
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IE there is no snch heir, the vendee may take possession and settle the 
land on a third person.* 

As to a widow completing 12 years of occupation begun by her 
husband, see note 8 to section 35 ante at page 255, 

A grandmother taking possession of her deceased grandson’s holding 
with the consent of the land-holders was a tenant in her own right.* 
This is no longer true. 

5. Male lineal descendants, etc.— 'however low, i. e., sons, son’s 
sons, and so on. This was held to be the law under the Act of 1901.* 
Daughter’s sons come under cl. (d). 

Proviso is the same as the proviso to class (al in section 35, and has 
the same meaning. The nearer will exclude the more remote. 

6. Husband.— He occupied the same position as heir under sec- 
tion 25 (2) (6) of the Act of 1926. Ho was no heir under the Act of 
1901.'» 

7. Unmarried daughter. — Qu. Whether a daughter who is a 
widow at the date of the tenant’s death and has no son comes under the 
word “ unmarried.*’ 

8. Daughter’s son. — .He was an heir mentioned in section 25 (2) 
(fl) of the Act of 1926. Now ho need not have shared in cultivation, 

9. Brother. — is a new heir introduced by the Act.* 

10, Brother’s son — is also a new heir. 

38. No person shall be deemed to have an interest in a 
tenancy to which the provisions of section 
BwvWortW* mterast by 35 ^ section 36 Or Section 37 apply merely 
by reason of being joint in estate with any 
person with whom a contract of tenancy has been made or who 
has succeeded to the interest of a tenant or who has become a 
tenant by operation of law or otherwise ; and except in the case 
of a co-widow or of a co-tenant who dies leaving no heir entitled 
to succeed under the provision.? of this Act no interest in such 
tenancy shall pass by survivorship. Where the persons possessing 
such interest are joint in estate they shall be deemed for the 
purposes of succession to be tenants in common. 

* Kundan Singh v. Jtisal Singh, XIV U D, 90=14 L, B. Rev. 278. 

* Likhi V. Baldeo, 14 L. R. Rev. 543=XIV U D. 278 

* Lshar Ahmad v, Ekram Alt, Vi U. D. 619=5 R. D. 377. 

4 Ram Baran Singh v. Kesho Das, B. K. 11 of 1910 Mata Bhik v. AjudUa 
Bahsh, II C. D. 255=3 R. D. 164. 

5 See Sardar Singh v. Q-yan Singh, XV U. D. 34*=15 L. B. Rev. 5, for • oeie before 
tbii Act 
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This reprodnoes, with slight necessary verbal alterations, section 26 
of the Act of 1926. 

1. To which sections 3S> 36, or 37 apply — ^This excludes perma- 
nent tenure-holders, fixed-rate tenants, occupancy and exproprietary ten- 
ants and tenants holding on special terms in Oudb ; and includes all other 
classes of tenants in Agra, female tenants (widows, mothers and daughters) 
as heiresses to male tenants, and female tenants in their own light. 
The rule against survivorship and joint estates, e. g., in the case of 
a holding owned by members of joint Hindu families, enunciated in the 
section does not apply to the classes of tenants mentioned above, in 
other words, the members of such faintlies will be joint in estate, as in the 
case of other family properties, in respect of the holdings, and will have 
the rule of survivorship applicable to them This has altered the law 
as administered before by the Board of Revenue, which as a rule refused 
to recognise joint tenancies in any case. 

A fixed-rate holding (or for the matter of that, any of the other 
excepted holdings mentioned above) belonging to .d, a Hindu, which has 
made one or two descents is the joint family property, of A’s descendants 
and is subject to the rule of survivorship. It does not belong to any of 
the individual members of the family.* 

2. Merely by reason of. — The word merely shows that circumstances 
other than jointness in estate may indicale that, for instance, the person 
with whom a contract of tenancy was made or who succeeded to the 
interest of a tenant was not to be the .sole tenant, but was to share the 
tenancy with one who is joint in estate with him. See note 4 infra. 

3. Beingjoint in estate, etc. — ^The word estate here refers to 
some property other than the holding in dispute. It may be a house, a 
field, money, business, etc. But unless there is an estate in which two 
persons admittedly or indisputably are joint, the section has no applica- 
tion. The fact that A and B are two brothers, members of a joint 
Hindu family, does not make them joint in estate, unless they have some 
property in common. 

If there is no joint estate, and it is said that a lease of a holding in 
the name of A was for the benefit of B also, B will have to prove in 
any case, whether or not this section applies, that he had been admitted 
to the holding by the landholder. If there had been a joint estate he 
could have shown that the holding was acquired out of the joint estate, 
but the necessity to prove the consent of the landholder to his tenancy 
would still remain. For most purposes, it is difficult to see how the 
words of the head note affect the matter. 

4. Any person with. ..tenancy has been made. — ^The main 

difficulty in interpreting the first part of the section arises in connection 
with the words “ any person with whom a contract of tenancy has been 
made ” If this means, that a patta executed in favour of, or a kabuliat 
given by. A, must in all cases conclusively prove that A is the only 

* Deoki Nandati v. Ram Chandra, 1937 A. L. J. 9U5=*1938 A. I. B. Ail. 17** 
1988 I. L. R. All. 40=XVni U. D. (H. 0.) 226-=»1937 R. D. 6U. 
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tenant, then the rulings to the contrary under the earlier Acta go by 
the board. Those rulings are noted below. Bat if these words are taken 
to raise^ no more than a presumption that A is the tenant, as note 2 
shows, it will be possible to prove by evidence and from circumstances, 
as was done under the earlier Act, that the tenancy was created in favour 
of A and those who were joint in estate with him. If this is not estab- 
lished, or if the meaning first mentioned is the true meaning, A will be 
the tenant, and those joint in estate with him will not be deemed to have 
any interest in the holding. 

An ancestral holding, like any other ancestral property of a Hindu is 
presumed to bo a joint holding of the members of the family, although 
for the sake of convenience members have been in possession separately 
of portions of it.> 

The presumption of jointness is not strong at all in the case of 
collaterals. Proof of a property having belonged to a common male 
ancestor is required in such cases. For instance, a claimant of a share 
in the holding of a paternal cousin has to prove that the holding belonged 
to his grandfather, and not mere jointness in living or business.* 

Where a holding is recorded in the name of A, the grandfather of B 
and C, and another holding is recorded in the name of B alone, the 
ordinary presumption is that the first holding belongs to B and C, and 
the second to B alone,* and that neither holds for all in a representative 
capacity.* 

Where the holding belonged at one time to all or to two or more 
members and now stands in the name of a single member or of a 
descendant of a single member, the presumption is that, if the family is 
still joint or not separated, the cultivation continues joint as before, 
and the family or the original tenants or their descendants continue to 
bo tenants. A and B, two Hindu brothers forming a joint family, are 
tenants of a holding. There is an ineffectual proceeding in ejectment, 
and since then, C, the son of B, is recorded as tenant. A, B and C are 
all tenants.* The test that ought to be applied is whether the person in 
whose name the holding was recorded had an individual capacity or 
was within the knowledge of the zamindar a member of a family forming 
a joint cultivating partnership. In the latter case all members of the 
joint cultivating partnership would form the tenant.® 

If A, after some years of joint cultivation by two brothers A and B, 
takes a lease in his own name, B, if he still continues cultivation as 
before, will be deemed to be cultivating under the lease unless it is 

1 LaWian v. Du6«r, XVI D. D. 547 ; Bam Nath v. Bhura Dutt, XVI U. D. B90. 

* Barhari v. Bunni Lai, XVIII U. D. 91=1938 B. D. 100, 

® Manmohan Nath v. Ram Dhani Nath, XII U. D. 358 

* Kamta Pratad v, Bsni Nadha Prasad Singh, XIV U, D. 330=^14 L. B. Bov, 634* 

S Bsehan Singh v. Sukhnandan Singh, IV U, D. 605=2 L, B. Bev. 112=6 B. D. 

360 . 
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shown that the lease to A was in his individual capacity or that A acted 
against B’s interest.* 

An occupancy tenant A was eiocted in 1283 F., i. in 1875 — 76. 
In 1284, bis brother B was recorded as tenant, and after he had been 
recorded for four years, the names of C and I) and later on of A’, sons 
of A, again appeared as tenants. The representatives of D now sued C 
and the descendants of E for a declatation that they had a share in the 
tenancy. The Commissioner as the Court of first appeal found that a 
lease was given by the zamindars to C and Z) not in their individual 
capacity but as representatives of the joint family and that pl-iiutiffs 
had been in possession of the land. The Board held that since B was a 
brother of and joint with A, the cultivation by him alone for four years 
did not constitute any break in the tenancy of the family, and hence the 
plaintiffs were entitled to succeed.* 

Circumstances may rebut the presumption. 

Where all the members of a joint Hindu family, to which an occu- 
pancy holding belonged, abandoned it, and the landlord took the land 
in his possession and kept it for years and lot it to other persons, and 
on the return of a member of one of the branches of the family, let him 
some of the land for a nazrma and rent, with the status of an occupancy 
tenant, the old family holding is not revived ; and the now lessee is the 
•ole tenant,* 

Where one of two cousins, in whose names a holding stood, lived 
separately and had other separate holdings, and executed a registered 
kahuliat for 7 years in respect of the common holding, the inference was 
that the lease was taken by the lessee for himself alone.^ 

Where a lease was given at an enhanced rent to A, after the eject- 
ment of his brother B, and it was not proved that A was joint in the 
tenancy with B at the time of the ejectment, the lease was held to have 
been given to A in his individual capacity.® 

Where leases of a holding were executed sometimes in the name of 
one member of a joint family and sometimes in the names of other such 
members, and all the members cultivated it, the case is obviously one in 
which the family is the tenant and all the members have an interest in 
it,® even though the change in the lessee’s name took place after the 
formal ejectment of the prior lesspo,* a very common proceeding to 
produce a break in the continuity of a tenancy ; where the successive 

1 Hari v. Btjai Bahadur, V U. D. 24=3 L. R. Rev. 15=a8 R. and Or. L J. 66=7 
B. U, 41. 

S Mullu V. Tiha Ram, 13 L. R. Rev. 169. 

3 Dukhi T. Sital, 12 L. R. Rev. 295=Xir U. D. 302=15 R. D. 730. 

♦ Ram Bat v. Suntiar Singh, V U. D 40=8 R and Or. L. J. 63=3 L. B. Rev. 
36=7 R. D. 57. 

S Widya Ram v. Sobha Ram, IV U. D. 52=6 R and Or. L. J. 159. 

* Upman Singh r. Bhagwanta, V U. D. 103=>1922 B. C. 203=7 B. D. 608. 

3 iiahda V. Munna Bal, B. B, 15 of 1920=3 L. B. Bev. 332. 
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lessees were father and son, the presumption against a break in the 
other’s tenancy was strong.^ 

An arbitration award provided that each of five brothers A, B, C, D 
and E, should have a fifth-share in a holding and that E should have 
nothing to do with the four-fifths share of the other four who remained 
united. On the death, heirless, of B and C (or of his widow), A can 
claim his share in the two-fifths of B and C.* This needs reconsideration 
as B and C were co-tenants with A and I). 

Where a grove belonged to four branches of a family and three of 
them leave the village, the fourth is entitled to retain possession of the 
grove.® 

A land was recorded as the occupancy holding of one branch of a 
Hindu family. A, a member of another branch of the family, had been 
in possession of two plots in the holding for a long time. A sued for a 
declaration that he was the occupancy tenant of the plots or an occu- 
pancy tenant of the holding with members of the other branch, on the 
averment that the holding had belonged to the whole family and that 
he and his father had been in possession of the two plots from the time 
the family separated. It was not shown that the holding had been 
acqnired by the other branch. The Board ruled that A was entitled to a 
declaration of co-tenancy,^ 

A holding belonged to A, his brother B, and his nephew C, all 
members of a joint Hindu family B died while Act XII of 1881 was 
in force, and therefore the holding passed by survivorship to A and C 
and not to A alone.® Obviously, section 26 of the Act of 1926 was not 
intended to bo retrospective and affect rights acquired under any earlier 
enactments, 

A finding of fact that a lease given to one of two persons to whom 
a holding has descended from an ancestor was given in his or her indivi- 
dual capacity and not on behalf of both, shows that the rights of the 
other had come to an end.® 

Under section 11 of Act II of 1901, which did not permit occupation 
under a seven years’ registered lease to count towards the period of 
12 years prescribed for acquiring occupancy rights, the question often 
arose whether a registered seven years’ lease in the name of A, one of 
two or more brothers or members, B, C, D, etc., of a joint Hindu family, 
who had prior to the lease jointly cultivated the holding was binding 
on the other or others also, so as to prevent them from counting the 

t Ib. Sandhu v. Dmrao Singh, III U. D. 96 ; Parshadi v. Parahotim, I D. D. 32 
-=28 (I. 0.) 907. 

2 Sheo Ghulam v. Ram Ghulam, XII D. D. 283=15 B. D. 699. 

2 Zalim Singh v. Sheo Mangal Singh, 12 L. B. Bev. 293=XII U. D. 333=16 
R. D B72. 

♦ Rrtm Samujh v. Rikh Raj, 14 L. B. Bev. 54. 

^ Nand KUhore v Lai Bahadur, XII 0. D. 185=12 L. B, Bev. 249. 

• Umrao Singh v. Daga, III D. D. 379=4 B. D. 197. 
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period of the lease towards the 12 years. Various tests or considerations 
gnided the decisions of the cases, e. <)., whether B, C, etc., knew or 
authorised the taking of the lease by A and if the answer was in the 
negative B, C, etc., continued to i)e regarded as tenants irrespective of 
the lease, 1 or whether A was the manager of the family and the lease 
to him was understood to be in that character,* or whether A acted within 
his authority as manager to execute kabuliat or whether B C, etc,, 
acquiesced in it, 3 or whether the circumstances are such that B, C, etc., 
must be deemed to have consented to the transaction.^ There are a 
number of rulings more or less on the same lines but citing them is 
useless for the purposes of the present Act. The few noted above are 
merely to indicate that under the old Act the fact of a lease or tenancy 
being in the name of A alone did not prevent others from claiming a 
share in it. 

On principle and apart from authorities, there is no reason why the 
members of a joint Hindu family, or any other group of persons should 
not take a lease, and constitute one of themselves as their agent to take 
the lease or pass the kabuliat, provided the landholder consciously agrees 
to the arrangement. If he does expressly or impliedly by conduct show 
that he accepted the family or the group as his tenants although the 
lease is passed to one only, the whole family or group is the tenant, and 
provided there is no fraud, collusion or mala fides, in proceedings in court 
taken by or against the ostensible lessee, e. g., of ejectment, the result 
of such proceedings are binding on the entire family or group ® 

But if the landholder does not consent to constitute the family or 
group as his tenant, the ostensible lessee is the only tenant, in spite of 
any internal arrangement between the members of the family or the 
group ; for no one can become a tenant excepr, with the consent, express 
or implied, of the landholder. The mt^mbers of the family or group may 
have the rights and liabilities as against the lessee, enforceable in a 
civil court ; but they cannot interfere with the relation of landholder and 
tenant brought about by the lease between the lessor and the lessee. 
Hence, in all such cases the issues are whether the entire family or 
group agreed to become tenants, and whether the landholder accepted 
it or only the ostensible loisee as his sole tenant. 

That a holding may belon,.* to a family wm also recognised in Raghu 
Nath V. Bitdha Ram^ and in Rajah Ali v. Ghulam MuhammadJ There, 

* Nagina v. Gomii, II U. D. 451. 

* Ghulam AUy. Skinner, II U. D 425 ; Marey v. Umrao Singh, I U. D. 328=27 
I. 0. 1('8. 

« Multan Singh v. il«o Ram, IV D. D. 626=5 R. D 379—2 U. P. L. B. (B. B.) 
155 5 Achuta Nand v. Khelavean, V U. D. 108=1922 B. 0. 4=3 L. B. Uev. 231=7 
B. D. 510 

♦ Udey Ram v. Parhati, V 0. D. 253, 316=1922 B. 0. 478=9 B. and Or. L. J. 9 
=7 R. D. 444=3 L. B. Rev. 621. 

S Murari Lai v. Behari, VII U. D. 223=7 L. R Rev. 373=1926 B. 0. 461=10 
B D 292. 

• 1930 A. I. R. All. 315=127 I. C. 616=14 B D. Q6(k 

7 18 L. B. Bev. 181=14 B. D. 660. 
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a holding belonged to the Family of JT and a part of it was occupied by 
a relation by marriage who claimed the holding for himself. It was 
held that until the extinction ' of the rights of the family of JT in the 
holding was proved, the relation could not be the tenant. Properties 
acquired when the family was joint and with the help of the ancestral 
joint family property should he regarded as joint family property where 
any such property is tenancy land or a holding The burden of proving 
that it wis self-acquired property of a single member is on the latter.* 

The Board's view is that a tenancy is not ordinarily joint family 
property under the Act, and it is a question of fact in each case whether 
the lessee took the land in his indiridnal or representative capacity * 

Where a lease is given for the first time to a member of a joint 
Hindu family, the question is wheiher he took it in his individual 
capacity or on behalf of the family.^ In the former case he alone is 
the tenant ■* and on his death his heirs under the Act, and not the 
family, take the holding ; ^ whereas in the latter case the family is the 
tenant and on the d>-aih of the ostensible lessee, the family continues 
to be the tenant, and his personal heirs are excluded, e.g. , his widow.^ The 
family has to show that the landholder let this holding to the family 
and not that the lessee treated it as part of joint family property by 
throwing the profits in the common family chest. ^ 

Where a holding is purchased and recorded in the name of a member 
of the family, who could not possibly be its head, the fact that the price 
was paid out of the joint funds is to be proved by one who alleges the 
holding to be of the joint family,*® 

i Acharjt V. Barai, 1930 A. L J 974=1930 A. I. B. All. 822=62 All. 961= 
XII U. D. (H. C.) 154==12 L B. Bev 177=15 B. D. 67, rot followed in Ram Oudh 
Dai V. Kaulethar, SVII 0. D. 322=1936 B. D. 444. 

^ Charan Singh t. Bhagwan Dai, XI U. D. 185=11 L. B. Bev, 366=14 B, D, 
638 ; Dharam Da» v. Jhula, B. B. 5 «f 1925=VI U. D. 363=6 L. B. Bev. 144= 
1925 B. 0. 153=11 R. and Or. L. J. 173. 

® Viihnath Singh v, Budhuvoa, 7 L, B. Rev 367=^1926 B. C. 464=9 B. D 211, 

^ Qudratullah v, Brem, B. R 5 of J918=*I1I U 1). 9^5 5. and Cr, L, J. 50 , 
Uata Badal v. Bhagwan Din, 16 L. B. Bev. 111. 

6 Qudratullah v. Prem, B B. 5 of 1918 ; Shea Uangal Singh v. iluh, JIasum, II 
D. D. 557. 

• MilanSingh v. Phul Kuar, B. R. 4 of 1918=111 U. D. 7=5 R. and Or. L. J. 71. 

^ Mahabir v. Bhagwantii 38 All. 325=14 A. L. J. 278=2 B. and Or. L. J. 79=33 
I. 0, 110 ; Meudya v Jhuria, 4 All 668. 

® Dalu V. ICanwal Debt, 7 L. R. Rev. 377=1926 B. 0. 463=VII U. D, 227^10 
B. D. 284. 

® Padaraih v, Jagdeo, 1927 A. I, R. Ail. 844=*8 L. R Bev. 303*= VIII U. D, 
(H. C.) 271=1927 B. C. 331=106 I. 0. 910, see also Syed Muhammad v. Bujharath, 
VIII U. D. 99=8 L. B. Rev. 333=1927 R. C. 383=11 R D. 524 ; Kallu v. Sitol, 
40 All. 314=16 A. L. J. 226=4 B. and Cr. L. J. 77=44 I. 0. 717. 

1® Bnj Mohan Singh v. Bhagwati Praiad, XVlIl U. D. 73=1937 B. D. 79. 
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Where a lease is given to one member of a joint family by name 
and he alone executes the kabuliat the court may refer, in the absence 
of evidence to the effect that the lease was meant for the v/holo family, 
that the sole lessee was the member appearing as lessee, notwithstanding 
the fact that he and the other members of the family were living 
togeiher^ On his death, the other members may take the helding 
as his heirs, if they are in fact so, and not as if they wore original lessees. 
And if the landholder has accepted the other members as heirs and they 
have acquiesced in that view, they cannot subsequently resile from that 
position and claim as original tenants.* 

Where the tenant was a joint Hindu family, and a member acquired 
the proprietary rights in the whole Mahal or in the part in which the 
holding is situate, the holding was decided to have merged in the higher 
right. So that if the family parted with the proprietary rights subse- 
quently, the family began to cultivate the holding afresh as tenant.* 

The fact that one of the members of the family which had the pro- 
prietary rights actually cultivated the land in the holding did not make 
him the tenant during t le period of his cultivation.* 

There is no presumption of jointness in the case of a Mahommedan 
family. Hence acquisition of tenancy rights by one member will not be 
presumed to be on behalf of all the members of such a family ® 

5. Or who has succeeded to the interest of a tenant, e.g., by 
inheritance. Suppose a holding belonged to M, who left two sons A and 
B, who being joint (or for some reason), A'a name alone is recorded, and 
on his death, his son G'a name is recorded. If note 2 is correct, B or 
his heir may show that the holding belonged to M and came to A and B, 
and he is entitled to an interest in it. And unless it is proved by C 
that B's interest was for some cause or other extinguished, the sections 
would not debar the Court from giving effect to the contention. This 
was the view under the Act.s® before 1926. 

If all the living descendants of M cultivate the holding the initial 
presumption is strengthened.^ 

6. Or who has otherwise. — These words refer to “ any per- 

son ” and not to “ no person.” 

1 Uata Badal v. BhagwaU Dm, 16 L R Rev. 111. 

* 26 . 

* Mitan Singh v Phul Suar, B. R. 4 of 1918=111 U. D. 7. 

♦ Mutiaddi Lai v. Durga Shankar, 2 L, R. Rev. 3=— 7 R. and Or. L. J. 116=*62 
I. C. 103*=2 U. P. L. R. 117, see alsi Qobind Praiad v. Nimmi, VI U. D. 292=6 
L. B. Bov. (Oudh.) 181=1924 R. 0. 500=9 B. D 247. 

5 ifuh. Munir Alam v. iVinuJA, 5 L. B. Bev 101=10 R. and Or. L. J. 139=1924 
R. C. 34= VI U. D. 58=9 R. D. 493. 

® Sujan Singh v. Ishri, V U. D. 239=1922 R. 0. 351=3 L R. Rer. 400=7 B. D- 
4.32 ; Mahahir v. Pma, VI U. D. 202=5 L. B. Rev. 266=10 R. and Or. L. J. 308= 
1924 R. C. 346=8 B. D 190.. 
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If inheritance is included in succession, the words •' who has become 
a tenant by operation of law ” seem to refer to exproprietary tenants. 

7. Or otherwise.— Perhaps, a person who has become a tenant by 
adverse possession, or because no suit for 1 2 years was brought under 
section 180 is intended to bo brought in within the section by virtue of 
these words. 

3. And except in the case of co-widows, etc. — These words 
show, (1) that the interest of one of two or more widows survives on 
her death to her oo-widow or co-widows ; and (2) that the interest of one 
of several co-tenants, who has died heirless according to section 35 
survives to his co-tenants. 

Under the earlier Act, the surviving co-tenant was held to be 
entitled to the whole holding on the death heirless of the other tenant 
or tenants. A and B were tenants. A died leaving a widow, and then B 
died heiiless. Since on the death of A, his widow and B became co- 
tenants, the widow took the whole holdinff.^ 

Where the joint tenants of a holding by common consent divide it, 
the landholder’s consent not being obtained, sepai'ate holdings do not 
arise, the joint holding continues in law with the incident of survivorship,* 
subject only to such devolution by inheritance as is possessed under 
section 22 of Act II of 1901 or section 24 of the Act of 1926 or this 
section. 

Two sisters A and B were taken to be full exproprietary tenants in 
their own right in respect of some land which had been their father’s sir, 
and which they sold. A died leaving a son C who in his lifetime made 
a gift of his interest to his son D, whoso name was accordingly entered. 
B died heirless and the name of her husband E, who at that time could 
not bo her heir in law, was entered. On E's death, F his brother claimed 
to be co-tenant with D The Board held against it, for on the death 
heirless of B, the tenancy survived to the co-tenant D * 

A person who claims a right by survivorship must prove that he was 
a joint tenant with the tenant in possession. A suit for arrears of rent 
against both does not prove the admission of the claimant to the tenancy/ 

If a tenant has with the active consent of the '.idar enjoyed and 
suffered the advantages and disadvantages of a joiui tenant with another, 
the landlord is estopped from denying his status, though he cannot prove 
the origin of his co-tenancy ® 

9. No interest, etc., shall pass by survivorship — Except as 
indicated in the previous note, joint tenants are merely tenants in com- 
mon, and on the death of one of them, his or her interest will not survive 

I Ham Cliaran v Dari/at, ill U D 312=*4 K D. 133 ; Iidrajil Prutab Bahadur 
Sakai V. Badri, XU U 1) 178=12 L. H. R«v. 291=1.5 R. D. 618. 

i Jiasulan V. Buhu, 62 Al\ 548=19.10,1 b J 811=1930 \ I R, All. 350=XI 
U. D. (H. C.) 147=11 h R Rev 90=14 R O. 249 = 122 I C. 404. 

* Ilnrihar Prasad V. Mata Prasad, I 11 D 305=31 1 C 869. 

♦ Zahur Alt v. Shea Samp a I, XI U D 1.50=11 b R Rev. 17b“14 R. D. 412, 

t Hashmnt Ah v Wali Muhammad, XI U. D. 202=15 R. D, 39, 

T. A. -35 
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to the others but will pass to his or her heirs according to section 35 or 
section .37, 

If there are two brothers in a holding, and one of these dies leaving 
a widow who remarries, the surviving brother bocomos the solo tenant.* 

On relinquishment by one of two co-tenants, his interest passes to the 
other and not to the landlord.^ 

10. Tenants in common — The section mikes joint tenant, s tenants 
in common and prevents survivorship. This wtis also the view of the 
Board of Revenue under the Acts prior to As we hav(i seen the 

High Court took a contrary view and passed the holding to the joint 
family. ♦ The Act accepts the Board’s view. 

A, B, C and D were four brothers. A died first leaving a son E, B 
and C died heirless. A, B, Cand D were each entitled to a fourth of the 
holding. On A’s death .£ hceamo entitled to his fourth. On the death 
of A and C, their brother B is entitled to their half, and hence the son 
of I) is entitled to three-fourths of the holding and E to ono-fourth. ® 
The shares of B and C did not survive to E and D. 

A holding belonged to two brothers A ami B. C the grandson of A, 
succeeded to his half. B had (wo sons D and E, On £’.s death his quarter 
share passed to Z?’s son, who thus became tcinnt of half. On the death 
of his son, this half passed to his widow, and on her death it comes 
to C by survivorship under the section and not to E's daughter's 
son.® 

Where brothers are tenants in common under section 38, (he question 
of survivorship does not arise, and the court should on the death of 
each ascertain his heirs.* In this case, a tenant died leaving .5 son*, 
A, B, C, D, E. C died first without issue and the shares of A, B, IJ 
and became one-fourth each. A" died next, his fourth going lo his 
widow H Then A andZ> died, A without issue aud J) leaving a >>oii 
G. B was the last to die. If A had died before T), his fourth slune would 
have gone to bis two surviving brothers, D and B, and the distribution of 
the shares would have been : H one-fonrlh and B and D three-eighths 
each. If D had predeceased A, the distrihui ion of shares would have bean: 
H — A —-Jr, B — G — Hence in any case whether A or D died 
first, the share taken by F the widow of B would have been J or g, and 

1 Sheo Balah Kotri v. Sami Nath, XIV U D 51=-=14 L. R Rev. 228. 

2 Bindhyachal v. Sahdeo lint, XV U D. 322=-15 L R. Rev 572. 

^ Somaro y. Keaho Prasad, B R. 13 of 1912 (widow sacceeda to interest of 
deceased joint brother) ; JRam Charan v. Daryai, III U. D. 312 (i5.) ; Dharam Das v. 
Jhula, B. R. 6 of 1925=6 L. R Rev. 144=1925 R. C 153 ; Lai Girjesh Bahadur Pal 
V. Sumitra, 6 L. R. Rev. 154=VI U D. 433=1925 R. 0. 425=11 R. and Gr L. J 
204=9 R D. 189. 

♦ 38 All 325 

^ JUawar Singh v. Budhu Singh, 11 L H. Kov 220=14 R D. 500. 

• Sutnaru v. Puddan, 1935 R. D. 398, A. I. R. All. 976. 

* Dvcarica Ptasad v. Narain, 13 L R. Rev. 70=XIII U. D. 108. 
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Secs. 39 40 ] 


D would have taken f or The combined shares of F and G would have 
been f in any case and H would be entitled to 

AVhen A, one of throe brothers, joint holders, separates his share 
from those of the others, and dies, his heirs have no interest in the 
shares of these others. If one of the«e also dies, .A’s heirs can not claim 
a share. The shares of the undivided brothers will go to their 
heirs.* 


39. (/) A tenant, other than a tenant of sir or a subtenant, 

may sub-let the whole or any portion of 
ig i oBu-e his holding under such restrictions as are 

imposed by this Act : 

Provided that no such sub-letting shall in any way relieve the 
tenant of any of lus liibilities to his landholder. 

(2) No tenant of sir and no sub-tenant shall sub-let the whole 
or any part of liis liolding. 

Sub-section (Ij rcpioduco.-t ‘•ection 23 of the Act of 1926, with slight 
alferations and oiniisioii of fho words ‘‘ subject to the provisions of 
section 27 ” and of ‘‘ ■'iivo with the landholders’ written consent”, and 
addition of the worda " other than a tenant of sir or a sub-tenant.” 


Sub-secli( n t'2j cori'< sponds to section 30 of the Act 1926, Now 
tenants of sir and sub-tanants are prohibited altogether from snb-letting 
the whole or any part of their holding. 

40. (.7) No occu])ancy tenant in Agra, or esproprietary 
tenant or hereditary tenant shall sub-let the 
HeBtrictioDB on snb- ^yliole Or any portion of his holding for a 
term exceeding five year.s, or within three 
years of any portion of such holding being held by a sub- 
tenant. 

(2) No non-occupancy tea.int shall sub-let the whole or any 
portion of his holding for a term exceeding one year or within one 
year of any portion of such holding being held by a sub-tenant. 

1. Sub-section (1) reproduces sub-section (1) of section 29 of ^he 
Act of 1926, adding Ibo words “ lenans in Agra” afior “occupancy and 
“ or hereditary tenant ” and substituting “ within three years ” for “ with- 
in 6ve years, ” and omitting “ except with the written consent oftheland- 

holder ” between “ shall ” and ‘-sub-lot,'’ with the result that now the 

written consent of the land-holder will not validate a sub-lease which 
contravenes sub-section fl). 

Sab-sections (2) and (3) of the Act of 1926 relating to sub-letting 
by statutory tenants and their heirs are diopped. 

Sub-section (2) reproduces sub-section (5) of section 29 of 
of 1926, omitting the words ‘‘except with the written consent of the land- 
holder” as in sub-section (1). 


1 Tobh Raj v. Ranthi, 16 L. B. Kev. 101«=XV U. D. 68. 
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In Oudh, section 68-A restricted the right of 8ub-lott,iug in the 
case of statutory tenants and their heirs. The words in soclion 40 read 
with section 39 empower occupancy tenants in Oudh and tenants holding 
on special terms in Oudh to sub-lot as they ploasc, which right they had 
before.* 

2. Ex-proprietary tenant, !>eo section 2C ; occupancy tenant, 
see section 28 ; hereditary tenant, see section 29 ; non-occupancy 
tenant, see section 31 ; Landholder, see section 3 (11); holding, see 
section 3(7) for meaning. 

3. Sublet. — Allowing a brother to cultivate a part of the laud or 
associating him in the cultivation is not suliletting.* Wheie a Hindu 
tenant assigns some plots in his holding to liis brotlier's widow in lieu of 
maintenance, he remains the tenant and the widow is not a sub-tenant, 
though she was entitled to possession for life.® 

4. The maximum period for which a tenant mentioned in the section 
can sublet is five years. He can grant a sublease for this period by one 
lease.^ If he sublets for less than that period e.g , only f.ir a year, he 
must wait three years more before ho can sublet ag.iin. He cannot 
sublet from year to year for five years consecutively.® A sub-lease for 5 
years or less of one part of a holding puts a stop for 3 year.s to the 
tenant’.s power to sublet any other part or the whole.® 

See notes to section 171 post. 

A lease at a yearly rent was upheld for years as against a usufruc- 
tuary mortgage which was illegal aud of which the lessee had no notice 
at the date he took the lease, though a suit to get it registered was then 
pending.* 

The section is contravened not only when the tenant grants a sublease 
for a term exceeding five years, but also when he allows the land to 
remain in possession of sub-ienants coniinuously for more than five years 
even if there is no sublease.® 

Where a tenant of four plots mortgaged two with possession, re-sublet 
one within 5 years of a previous sub-letting, and sublet the fourth for 
more than a year by an unregistered sub-lease, he was ejected from all 
the plots,® 

* Baij Nath v. Kalop Dai, 2 O. 0. 292. 

* Pyare Lai v. Bam Bharose, I U. D 23-=29 I. C. 36. 

* Bam Dayal v. Gopal, VI U. D. 94=5 L, B. Kev. 121=«10 Rev. and Cr. L. J. 
156=1924 R. C. 94=9 R. D. 509 ; Bh-igirathi v. Shahbaz Khan, III D. D. 419*=6 
Rev. and Gr. L. J. 9 ; Abdul Samad Khan v. Shib Lai, IV 0. D. 232=6 R. D. 433. 

* Jagannath Prasad v. Bhaiyalal, B R. 5 of 1910. 

® Bahat Husain v. Abdul Dafetz, 30 1 C. 770=1 U. D. 30 ; Badri Prasad r. 
Deota Prasad, II U. D. 349=3 R. D. 244. 

* Badri Dayal v. Ambey Sahai, XI U. D. 149=14 B. D. 493. 

* Habib-ullah v. Manrup, 40 All. 228=16 A L. J. 137=43 I. C. 514=4 Rev. 
and Cr. L. J. 54. 

^ Badri Prasad y. Deola Prasad, IIB.'D. 349 ; Tulo Ram v. Bahadur Singh, 
B. B. 3 of 1931=XHI U. D. (B. R.) 1=13 L. R. Rev. 127—13 B. D. 1, 

® Vindhyaehal Raiy. Huh, Husain, XX U. D. 266. 
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A beiicint may sublet in spite o£ a caveiiant to the contrary in his 
lease or kabuliat.* see section 4 (2) (d) 

An illegal sublease does not afEeet a suit for ejeclment or rent be- 
tween a tenant and the sublessee,® and is valid until challenged by the 
land holder, ® 

A sublease for 5 years granted by an occupancy tanant to one of his 
creditors in lieu o£ a debt due is void but a learned judge held that the 
sub-lessee could continue to cultivate so long as the landlord did not sue 
to eject the tenant and his sub-lessee, and therefore, the sub-lease could 
not be avoided at the suit of another creditor of the tenant, and hence 
the crops sown by the subles.see wore his and not the occupancy tenant’s,^ 
nor did the court eject him at the instance of the sublessor ® A sub- 
lease for 5 years l)y a non-occupancy tenant was hold to be voidable and 
not void.® 

41. {1) The restrictions imposed by section 40 on the sub- 

Bxernptiou from re- letting of a holding Of portion of a holding 
striotiona ou aub-iettiug shall no1 a]>pl 3 ’ when the lessor is a female, 
by ftisabled pertouB ^ minor, a luuatic. an idiot, or a person 
incapable of cultivating by reason of blindness or physical 
infirmity, or because he is in the military^ naoal or air service of 
the Crown. 

Provided that in the case of a holding held jointly by more 
persons than one the provisions of tliis snb-section shall not apply 
unless all such persons are of one or more of the descriptions 
specified. 

{2) A sub-lease which would be invalid but for the provisions 
of sub-section (7) shall not remain in foice for more than three 
years alter the lessor dies or ceases to come within any of the 
descriptions specified therein. 

1. The seciion eorrcspouds to snlj-sections d and 7 of section 29 of • 
the Agiii Act, 1926. It widens the range of exemption by adding 
physical infiimity and militaiy, naval or air service of the Crown as 
grounds o£ exemption. It shortens the peiiod of validity from five 
years to three. 

The words in italics wore added by the United Provinces Tenancy 
(Amendmentj, Act, No. i of 1940. 

t Collector of lienuree v. ilurtazn Khan. Ill U U. 427=4 B. D. 241. 

^ Ragliunandan v. Suiju Prasadi 4 L. E. Rev .349=1923 B. C. 440=10 Bsv. 
BDd Or. L. J. 29=V U. D, 552=7 B. D. 347 ; Gajadhar y. Mnh Siddiq, B. R. 1 of ■ 
1926=7 L B. Rev. 255=VU 0. D. xx'=12 Rev and Cr. L. J. 177=1926 R. 0. 319; 
Contra Dharman v. Sulehai, 1923 A. I. R All. 453=10 Rev. and Cr. L. J. 83=6 
L. K. Rev. ;n=1923 R. C. 430=73 J C. 981=V1 U. U. (H. C) 23=8 R. D. 326. 

® Kanleehar v. Mangal, XIV 0. 1). 473=14 L. B. Rev. 374. 

^ Gangn Ram Singh v. Chaii Ram^ 1934 A. I R. All, 98=14 L. B. Rev. 762= 
XIV U. U. tu. U.) 718=17 B. D. 958. 

5 Patti V Kanchedda, XIV U. D. 335=17 B. D. 913. 

« Sit Ram v. Ram Dtga, XVI TJ. D 190. This ia doubtful now. 
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2, The protection —Only snhleases are protocUsil Otliev 
translers or agreements to transfer are subject to (he onlinary 
disqualification. A weaksighteJ hut not blind tenant is not widiin 
the sub section.^ Where one of .several joint I.euauts is a female, ihis 
clause does not empower the 111 lie lonants to sublot oxcojit us provided 
by the Act.* The proviso to sub-section (1) specially provides for this. 

Where in a suit under section 171 for illegal sub-letting the tenant 
dies before the decree for ejectment, leaving a widow and minor sons as 
heir.s, no decree for ejeolment can be passed in view of the provisions of 
this section.* 

3. Sub-section (2).— removes a difficulty and coiiHict of view.s 
which existed under the Act of 1901. The subsection sooins to he 
general in its terms so far as the classes mentioned in suh-scction (1) 
are concerned. AVhere a minor tenant surrenders after executing a sub- 
lease, the sub-lessee is entitled to comiiiuo in po.ssession for three years 
after the minor attains majority, and not for three years after the da<o of 
the sui render,'* 

Unless lessor is made to include his heirs or legal represent ativos his 
death will terminate a suh-lease granted by him on the < xpiralion of 
three years after his death, although he may have left an heir of the class 
specified in sub-section (1> 

Act II of 1901 did not affect .subleases granted before 1902. A 
perpetual sublease did nor terminate with rolinquishment by the tenant, 
but continued in force so long as there were persons in existence on 
whom the occupancy holding of the sublessor might have do\olveil 
under s. 22 of Act 11 of 1901 ® Subsociion (2) of s. 32 of the Act 
of 1926 affected subleases to the extent that such a sublease came to 
an end either on the expiry of its term or the death of the tenant or the 
end of 10 3 ’ears after the tesser of the tenant’s interest whichever was the 
shortest. 

Similarly a Ifi-j'oar lea.se granted in 1898 wa.s lield to Iio binding on 
both the parties thereio afier (he death heirless of the tenan', so that 
the sub-tenant who, on .such death, bocamo iho tonant-iii-chief under 
s. 28 of Act II of 1901, could acquire ocupancy righ(.s only by 12 
years’ occupation after such death * 

1 Muh Hull I'Tam Ah Khan v Parnn, 1938 A L. J (B . H ) 29=XIX U. I) 1C4 
=1938 B. D. 421. 

* Chab Nalh v. Debi Prasad, 1 U P L B (13 B.) 7=52 1. G 178=13. B 3 of 
1919=111 U. U fi2=5 Be^. and Cr L J 94=171=3 L. U Bev 272=.') B D 443. 
A landlord may by coadnet or uompromise taro a widow h£u occapancy teiiaot into a 
fall tenant of Ibe same class, as in Bam Piari v. Durgpal Smgh, 7 b. B Bev. 321= 
1926 B. C. 389=VI1 U. D. lfl=12 B. and Or. L J. 257=10 B 11 530. 

^ Bantcari V Bharaipvr Sfate, Xll V D. .356=13 L. U Bev. 177 

♦ Fateh Singh v Darshan LuU 14 L. B Bev 42=XIV U D 20. 

5 Jagdambikn Prasad v Navhat Rat, B. R. 11 of 1922=V U D , t'.\'.=4 L. R. 
Bev. 17=1922 B C 505=9 B and Or L. J. 76 

8 Lakhraj V. Karan Sinr/h, \2 K and Or L J 107 =1926 14 G 118-=V1I U. B 
93=7 L H. Bev. 122=10 14 13 449 ; Azizur Rahman v. Balhhadar Prasad, VI IJ O’ 
444=7 L 14. Rev 177=1926 R. C. 147=12 U and Or. L. J. 185=9 B D. 28. 
Bat see Abbas AU v. Adhar StnyA, VU D. 247=3 L. B. Bev. 501=1922 14. 0. 
611=9 B. and Cr. L. J. 39=7 B'. D. 446. 
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Under Act II of 1901, it was held that a widow who was an occu- 
pancy or an exproprietary tenant in her own right (and not merely 
holding a widow’s estate) coaid grant a lease in the interest of due and 
propsr management of the estate, which would not expire with her 
death, but it was expressly said that the case of a widow with merely 
a widow's estate was left uudecided.i A perpetual lease granted by 
A lady who was taken to have become an expropiietary tenant in 
her own rigliL was perhaps held to lapse with abandoment by her, as 
an issue as ro aliandonmont was sent down.* 

In Sri Rim v. Makar Slnph.^ where a 30 years' lease granted by a 
Hindu widow of an occupancy holding was held to lapse with her death, 
it does not appear whether the lea.so had been granted before 1902 , 
but she seems to have held only a widow’s estate. Similar decisions 
were given in Jliandu Siriph v. Spl. Manager, Court of (lease 

granted after li)02); Badam v. Dalip^ (lease for 20 years, voidable on death 
or remarriage) ; Makhkho v Gnlahi,^ (term indetinile, for a nazrana, the 
landholder not liound t.o lejiay the latter) In Tirkha Singh v. Mangat 
Singh^ a sublease for 7 years in the ordinary course of management w'as 
held binding for its term on the landholder though the lessor had died or 
surrendered before that. In I^iranjan Singh v. Man Bhawan Singh^ 
a sublease for 5 years, being a reasonable one, was upheld for its full 
term, the widow lessor having died before the commencement of the 
Act of 1 92(). 

Where a Hindu widow surrendered her holding after granting a 
long term sublease thereof, it was held that the sublease would be bind- 
ing on the limlholder during her life or the term of the sublease, which- 
ever was the shorter period * 

It is thus deal that bofire the Act of 1921) a sublease granted by a 
widow holding a land in her own right as occupancy tenant was con- 
sidered valid even after her interest had ceased, if such lease was for 
the benefit of the estate, and that a lease by a widow holding a life 
estate, merely as a willow, would not outlast her. 

The Bjard of lleveiiue took the view that if ihe sublease was valid at 
the d it e of its grant, and the lessor surrendered or abandoned or died 


1 Moti Chand v. Sultan Bei/ im, I U D. 247=»2 R and Cr. L. J. 498=“S)2 I. 0. 
713 ; Bam Lai v . Zalim Stmjh, IX U. D. 157=.9 L B. Rev. 329=12 K. D. 791. 

* Khuthiil Stnr/h v. Bhagwan Das, II O D. 532=1 U. D. 253=32 I. C. 857. 

» II U. D. 560. 

4 ir U. D 530=3 R and Or. L. J. 114. 

5 IV U D. 156=1 L. R. Rev. 149=6 R. and Cr L. J. 249-=6 R D. 257. 

« 9 L. R Rev 162=VU[ IJ D 7=11 B. D. 1. 

^ Viri U. D. 58=8 L. R Rev 242=1927 R. 0. 267=11 R. D 384. 

« XI U. D 125=14 R D. 449. 

• Ghulnm ifotnuddin v, Afsar Jahan, 9 L. R. Rev. 89=12 B. end Cr, L. J. 91, 
VII U. D. 44=1926 B. G. 44=10 B. D. 129. 
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heirless before the expiry of its term, it would bo binding under s ;12 (3) 
of the Act of 1926 for its full term or 5 years after such abandonment, 
surrender or death, whichever was the shorter period.* 

In Sheo Prasad v AH Be()am* the decision was that under s. 32 
(3) of the Act of 1926 it was iin material whether the sublessor was 
the occupancy tenant in her own right or as a life tenant, and that the 
sublease would hold good for its Full term. The report does not show 
whether the full term or o years would have been the shorter period ; 
probably it was the full term. 

The law was modided in any event as to leases given by 

persons holding in their own right to the extent that the term of the 

lease was limited to dre years after the death of the lessor or the cesser 
of the condition which entitled him to grant a longer snl)lease than 
other tenants of his clas= could. A perpeiual sublease was held to be 
binding as between the lessee and his snli-lossor and their successors.® 

42. A sub-lease for a term exceeding one year or from 

Begiairation of anb veai' to year, shall be made by a registered 

leases. instrument only. 

This reproduces section 29 (4) of the Act of 1926. 

Registered — as defined in section 3 (17). 

A sub-lease for a year does not require registration. 

Where the tenant-in-chief of a land sub-lets it for one year either 
orally or without a registered instrument, and the sub-lessee holds 
over after the expiration of one year, his continued occupation is 
not unlawful and does not make him a trespasser, but he continues to be 
a tenant with all the rights and privileges attached by the Act to that 
portion, one of which is that he cannot be ejected or evicted other- 
wite that in accordance with the provisions of the Act. Hence the 
grant of a sub-lease over his bead to anoi her does not affect him or 
amount to his ouster or to an assiHiimcut, of the rent duo from him to 
that new lessee, and the latier cannot suo him for the rent, unless after 
this second sub-lease he has agreed with the new sub-lessee to become his 
sub-tenant and pay the rent to him * 

If a sub-tenant without a registered lease is allowed to remain in 
possession after the expiration of one year, the zamindar should sue to 


® Chandrawat Koer v. Hanuman Pratad, B. B. .5 of 1929=»XI 0. D (B. B.) 1= 
11 L. K. Bev. .57=al4 R. D. 1; Kuldip Singh v. Jiafiq ffusain, B. B. 6 of 193G=XVII 
U. D. 220=1937 B. D. 28G, overrating Kishan Sarup v. Gulthar Khan, (B. Bill of 
1933=X1V D. D. (B. B.) 21; Jtfu*. Sajjad Ali Khan v. Biihambhar Das, XVII D D 
289 mast be Heemed to be overrated too . 

» X 0. D. 130=13 B D 636. 

» Khushal Singh v. Chetram, VII U. D. 97=7 L. B. Bev. 26=1926 B. 0. 125-10 
B. D. 452. 

4 Mangali v Uadan Oopal, XVII U. D. 176- 
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SEOfcS. 43, 44 I 

eject him. Where dispossossioa o£ the tenant took place after a year 
of occupation nnder an oral or unregistered lease , the sub-tenant was 
held to have no title to sue for possession and damages the person who 
had dispossessed him and was in possession.* 

-©.““Section 29 (8) of the Act of 1926, which made all snb-leases 
terminate with the settlement has not been re-enacted. 

43. When a tenant has sub-let, the successor in interest 

of such tenant shall be bound by the terms 
BBbdeae™"'^ sub-Iease, in so far as they are con- 

sistent with the provisions of this Act. 

This reproduces section 31 of the Act of 1926. 

The successor in interest, e' g.^ his heir is bound only by such terms 
of the lease as are consistent with the provisions of the Act and the 
conditions of the tenancy. 

44. it) Every transfer, other than a sub-lease, made by a 

tenant in contravention of the provisions of 

void^orvoiLbte every sub-lease made by a 

tenant of sir, or by a sub-tenant in contra- 
vention of the provisions of sub-section (2) of section 39, shall 
be void. 

(2) Every sub-lease made by a tenant in contravention of 
the provisions of this Act, other than a sub-lease which is void 
under sub-section (/), shall be voidable at the option of the 
landholder. 

1. Sub-section (1) re-produces with some changes section 34 of the 
Act of 19^6, and sub-section <2) is sub-section (2) of the said section 34. 
Section 34 corresponded with section 31 (1) of the Act of 1901. The 
words “ in contravention of the provisions of section 27” have been dropped, 
because the provisions of that section find no place in this Act. The 
words “ of sir, or by a sub-tenant in contravention of the provisions 
of sub-section (2) of section 39 ” have been added to sub-section (1), with 
the result that a sub-lease made by a tenant of sir or l)y a sub-tenant is 
void altogether. 

2. The difference between void and voidable transactions mentioned 
in the two sub-sections of this section should be nored. Any transfer 
other than a sub-lease, and a sub-lease made by a tenant of sir or by a 
sub-tenant are void, i. e , of no effect. Other sub-leases which contra- 
vene section 40, are voidable, i. «., are valid until the landholder chooses 
to avoid them, and until be does so, he cannot forcibly oust ^e 
sub-tenant • 

t Sarnam Prasad v. Sunder Sahu, 1032 A. L J. 1027=*1933 A I. R. All. 120:=* 
XIV U, D. (0. C.) 26-=14 L H. Rev. 23. 

* Kunwar Lai v. Darshan Lai, XIII U. D. 142"13 L. R. Rev. 343, 

T. A.— 36 
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3. Sections 40, 41 and 42 show what suh-leases are valid. They 
are : — sub-leases by 

(a) an exproprietary or hereditary or oeccpancy tenant for 5 years 
or less made initially or after three years of the end of a 
previous suti-letting ; 

(i) by a non-oceupaney tenant for one year made initially or after 
one year of the tnd of a previous sut<-letting ; 

(e) by a female, minor etc. mentioned in sub-section (1) of sec- 
tion 41 for a period exceeding the period mentioned therein 
and 

(d) by a registered instrument where the period of a snb-lease 
exceeds one year. 

A sub-lease by an occupancy tenant for a term exceeding one year 
or from year to year, not contained in a registered instrument, is void- 
able as being in contravention of section 42.* 

Eviinction of tenancies. 

Tenanoy when extin- 45. The interest of a tenant shall be 
8“'sbed. extinguished — 

(a) when he. dies, leaving no heir entitled to inherit, in 
accordance with the provisions of this Act j 

(5) in land, which has been sold in execution of a decree 
for arrears of rent or from which he has been ejected in 
execution of a decree or order of a court ; 

(c) subject to the provisions of sections 82 to 88, by 
surrender, or by abandonment ; 

(d) in land which has been acquired under the provisions 
of the Land Acquisition Act 1 of 1894; 

(e) subject to the proviso to section 46, by merger ; 

(/) where the tenant has been deprived of possession 

and his right to recover possession is barred by limitation. 

1. This section corresponds to section 35 of tho Act of 1926 with 
slight alterations. Clause-< (.a) to (d) correspond to section 18 of tho Act 
of 1901 ; clauses (e) and (f) were not in that Act. 

2. It must bo shown that a tenancy has come to an end in one of 
the ways mentioned in this section. Tho mere payment of rent by a 
sub-tenant to the zamindar or tho mere entry in the patwari’s papers that 
the snb-tenant was holding direct from the zamindar is not enough to 
annul the right of an occupancy tenant.* Nor the fact that tho tenant 
has been out of possession for good many years,* unless clause (ej or 
cliiuse { /) applies 

1 Tula Ram v. Bahadur Singh, B. B 3 of lOBl^XlH U. D. (B. R ) 1=-13 L. B. 
Bo. 127. 

2 Sitla V. Ram Sarup, V U. D 41=1922 B. C. .37=3 L. B. Bev. 168=7 R. D- 56. 

* Suga V. Shah Muhammad Hutain, V U, D 96=1922 B. 0. 36=3 {i. B. Bsv. 

255—7 B. D. 152. 
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3. Clause (a) : Failure of heirs — Sections 35 to 37 indicate the 
persons entitled fo inherit under the Act. U’or groveholders see section 206. 
Whore a tenant has died without hcii-', and the landholder has recognised 
an outsider as the heir, this latter will not he entitled to redeem a mort- 
gage.* If a tenant has died leaving an heir, the latter is not ailected 
by any proceedings for ojootmont taken by the landholder against a 
person who was not the heir bat whom the landholder recognised as 
such. * 

By becoming a sanyad and leaving his uncle in charge of his holding 
the tenant does not dio, so as to attract the operation of cl. (a).® 

4. Clause (5) : Sale in execution of rent decree or ejectment 
under decree or order — provided there is no reversal of the sale decree 
in appeal or revision, or o heivvi.-.e. Execution of the decree for eject- 
ment alone and not the decree itself causes extinction.* 

Where a decree for arrear-> of rent was passed against a tenant who 
had executed a usufructuary mortgage of his holding before 1901, and 
the zamindar a^iplicd for his ejec.inont under section 59 of Aot 2 of 
1901, and the mortgagee resisted him in obtaining possession, the 
zamindar could sue him for ejectment in a Civil Court, as the mort- 
gagee’s right to occupy ceased with the tenant's right of tenancy.® 
Ejectment must bo by a lieveuua Court or the court of a District Judge 
on appeal in a revenue .suit, and as a tenant, not as mortgagee, or licensee, 
and not in execution of a civil court decree for redemption, In the latter 
case, the person ejected may sue under section 183.® 

5. Clause (o) ; Surrender or abandonment. - See sections 82 to 89. 

Surrender means surrender after notice as provided in the Act. An 

occupancy touaiit caiiiiot eiuer into a covenant to surrender on the expira- 
tion of the term of a kibuh.it which he has executed in favour of his 
landholder. Such a covenant is invalid and cannot bo enforced,^ and 
it was also held that, even if gi ven effect to privately, the surrender is 
invalid ac least as agaiiisi. the tieirs of the tenant.® 

Where a mother made a gift of her holding to her daughter and the 
latter’s name was recorded, this is anandoiiment by the mother, and 

^ Ram Jatan V Radha Kithun, 19J5 A. I. K .^il 15=^11 Kev. snd Gr. Ii. J. 
68=-10 Kev. and Ct. L. J. 284=5 L R Kev 239=6 h. R Rsv. 32=VI U. D 
(a. G.) 241, 391=1924 R C 359=9 K. D. 414 

* Ram Jatan v Ram Piuiudi 111 U. D. 193=1 U. P. L. R. 4='52 1. 0. 186=4 
B. D 44. 

* KhuiM Rim v. Taltb, 15 L R Rev. 168=XV U D 128. 

* Badlu v. Jiamola, 11 U. 1). 402=3 R D. 472 ; Buhu Lai v. Pal 1938 A. L. J. 
(B. R.) 1. 

b Shahzad Sinifh v. Bachoo Siugb, 1930 A. L. J 599=»1930 AIR. All. 352. 

* Baij Nath Palhak v. Gai/i Dm Stagh, 19.i4 A. L J. 389=XV U. D. (H. C) 
125=15 L. R. Rev 378=1934 A. I R. All 725=18 R. U. . 02. 

7 Natha v. Shan Khai-, 6 A L. J. 649. 

® Kauri V. Ganga^ lO All. 6l5 =8 A. W. N« 239 : Beni Singh v. Ghulam Ali, B. B. 
8 of 1885 
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since the gift is illegal the daughter can be ejected as a non-ocuupiincy 
tenant.* 

6. Clause {d) : Land acquired. — under the Laud Acquisition Act. 
When such laud is restored, it is bereft of the rights of occupancy. 

7. Clause (e). — Gives effect to a well recognised rule of Uiw, 

8. Clause (/^.— Gives effect to rulings under the earlier Acts noted 
in the footnote * 

Where an exproprietary tenant has been deprived of possession and 
his right to recover possession is lost by time, his rights are extinguished.® 

Where the mortgagor under a usufructuary mortgage had not taken 
possession of the exproprietary holding for more than six months, his 
rights as such tenant were lost, but not his right to recover, on redemp- 
tion, the khudkasht lor sir) land of the holding.^ 

Where an occupancy holding land has after sub-mergence for several 
years reappeared, and the zammdar makes arrangement about it with 
another person, the tenant ought to sue under section 183 within three 
years of the arrangement or his rights will be deemed to have been 
extinguished.® 

Where a tenant becomes a sanyasi leaving his uncle in charge of his 
holding, the uncle is deemed to hoM for and not adversely to him, so 
that cl. (f) does not apply.® 

The possession of a person put in by an occupancy tenant as mort- 
gagee does not become adverse on redemption unless and until he asserts 
that he holds the land in his own right.' 

Where a widow in possession surrenders a family holding to the 
landholder who gets into possesdon, a suit by the members of the family 
to recover must be brought within three years of the landholder getting 
into possession, or their rights will be exianguished under cl. (/i.® 

t Sudarshan Prasad v. Jai Marla, 10 L R Rev. 34==X U. D. 20=“13 R. D 103. 

® Dalip Rai v. Deoki Rai, 21 All. 204; Dalbkadar v. Somaru Rai, 13 A L. J. 
295 ; Bhikari Singh v. .hhhan, 1922 I. R. All. 124=V U. D. (H. 0.) 120=1922 
B. C 423=4 U P. L. B. 104=66 I. G. 856=7 B. D 21 ; Kanhai v. Ram Sunder, 
IV U. D. 623=2 U. P. L R. 148=5 R D. 383 ; Riasuddm v. Shibia Stngh, IV 
U. D. 458=8 Rev. and Or. L. J. 159=2 L. R. Bev. 144=4 U. P. L. R 15=5 B. D. 
235 ; Dasrath v. Banuman Prasad, 1927 R. C. 207=Vri U U. 63=8 L. B. B«v 
189—10 B. D. 225 

® Inta Khatun v. Ghani Khan, 15 L. R Rev. 173— XV U. D- 102. 

♦ Ghuran v. Hira Lai, 19.08 A. L. J. (B K.) 52=1938 R. D. 391. 

5 Ram Samhi v. Lakhraj Singh, XVll U D. v32=1936 R. D. 336. 

» Khusht Ram v. Talab, 15 L. R. Rev. 168=XV U D. 128. 

7 Jageshar v. Gaya Din, 14 L. R. Rev. 87=XIV U. D. 31. * 

• Sundra v. Bisheshar, XIII U. D. 68=13 L. R. Rev. 97. 
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The tenant must have been ‘deprived of possession and his right to 
recover possession must bo barred by limitation, but is this to be a 
limitation provided by this Act or the Limitation Act or any other Act ? 

A tenant may be dop.'ived of possession (i) by the landholder, (it; by 
some one claiming through or nnder the landholder, (tit) by a co-tenant, 
or (tp) by an utter stranger. In ihe first two cases, his remedy to recover 
possession will be a suit nnder section 183, which becomes barred on the 
lapse of three years, and as we have seen above he loses all rights to the 
land. Where ihe landlord look possession of the land on surrender by 
the tenant or of the family of tenants, a suit by the other members 
for declaration of title to the land brought after three years is barred.* 
In the third case, since a co-tenant claims through or under the 
landholder, a suit to recover possession will fall under section 183 
and must be brought wilhiii ihree years ot the dispossession ; 
but in such a case unless there is proof of ouster, there is no depriving 
of possession* In (he firat case, the membeis opined that the period of 
adverse possession must extend io 12 years ; and in the second case 
they held that it must be 12 years, as on the ending that adverse posses- 
sion had ooirnienced in 191?, moie than the period of limitation before 
.'he suit, it ought to have been otherwise diainissed. They did not 
consider the effect of the langu.igo of section 99 of the Act of 1926. Jn a 
case of dispossession by an utter stranger, the limitation will be 12 years.® 

Adverse possession oxtiiiguishes the tenancy hut does not make the 
adverse possessor the tenant of the holding. Fts a vis the landholder 
such person remains a trespasser and may be sued under section 180 as 
such.* 

A landlord accepting on behalf of his tenant rents from the sub- 
tenants or occupiers of a fixed-rale holding, is not in adverse possession 
as against the tenant ® 

Fossesaion of one of several co-heirs is not adverse to others, even 
though absent on .seivice,® 

Where a donor continues in possession after making a gift of a pro- 
perty, Ins possession i’ adverse to the donee * 

If one of two tenants of a fixed-rate holding transfers more than 
his share and gives possession to the transferee, adveise possession against 
the other co-teuaiit begins to run from the dale of transler of possession.® 

* Suncira V. Bishethar, 13 L B. Kev, QT^XllI U. D. 68 ; Murli Manohaw, 
Ghunna, XIV U. D. a77=.14 L. B. Bev. 642. 

iRamsanv Mukut Bihai i, -^.11 U. D, 78=12 L. B. Bev. 141>=12 B. D. 78 ; 
Kedar v. Baran, 12 L. B. Bev. 132=XII U D. 79=15 B. D. 2.69 ; Baeheha Shukla 
V. Gajadhar Singh, XVI U. D. 27. 

® Ram Saran v. Waris Husam, VII U. D. 23=7 L. B. Bev. 196=1926 B. C. 241 
=10 B. D. 23 

* Nimar v. Rang tiath, XIX U. D. 198=1938 B. D. 602 

6 Nar Singh Rai v. Radha Goiind Singh, XIV U. D. 68. 

* Maniab Alt v, Mathura^ XV U. D. 495. 

^ Salik Ram Sinha v Jiinlct, 1939 A. L. J. (B. B.) 81. 

® ifanik v. Atija Ahmad, XX U. D. 289=1989 B. D. 1. 
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Adverse possession is a question of mixed law and fact ; if it is against 
a life-estate holder, it will not confer title as against the reversioner.' 

Where one of several fixed-rate tenants transfers his interest to an 
outsider within the knowledge of the rest, tho outsider’s possession is 
adverse as against them, and if it lasts for 12 years, ho stands in the 
shoes of tho transferor as against them.* 

Other cases — The section does not mention one other case in which 
a tenant's interest is extinguished, namely, by diluvion. 

The status of a tenant is not affected by wrong entries made at a 
pan it ion to which he was not a party Hence, if before a partition A 
was the tenant of the cultivated portion of a plot and at, tho partitiin 
this portion is wrongly shown as fallow, and he is .‘>howii as tho non- 
occupancy tenant of another portion of the plot which is really waste, 
his tenancy of the first portion is not affecteJ * 

46. Where a teamt acquires or succeeds to the entire pro* 
prietary right in his holding or where tlie 
holder of the entire proprietary right over a 
holding inherits or otlierwise acquires the holding, the tenancy 
is extinguished : 

Provided tliat, if the transaction by which the proprietary 
right was acquired, is tifierwards set aside by the order ofiti com* 
petent court, or if such a right is lost in consequence of the 
exercise of a right of pre-emption, the tenancy shall revive. 

Explanation — In this section the words “ proprietary right ’’ 
include the rights of an underproprietor, oEia permanent lessee, 
and of a permanent tenure-holder. 

1. This repro luces section 36 of the Act of 1926 with some addi- 
tion, ixz , ‘‘ or where the holder... acquires the holding which supplies a 
serious defect in the earlier Act Tho explanation is now and extends 
the -eotioa to un ler-propricior-* to uiak’) tho lulo of merger appliCiible to 
Oudh, and to parmaiioni-ienure holders, and perpetual lessees. 

L’or meanings of undci proprietor, pormaiient lessee and pot maneiii 
tenure-holder see section 3(3;, section 3(15; and section 22 respeciively. 

It will bo noticed that in older that merger may occur on the 
landlord acquiring a tenant’s interest, the acquirer must be the holder 
of the entire proprietary or under-propriotary or other right over the 
holding, and the nnlding itself and not merely the tonuni’s intere-t in 
it must be acquired by inheritance or otherwise. Hetico acquisition 
of a holding by a fractional owner, e <7 , by one of several owners, will 
not produce merger 

1 Rui Bahadur Singh v. Ham Harakh, XX U. L) 3ij5=-iy39 1{. U. 15. 

* Rnj Bahadur Singh v. Ram Hirakh, XX J. D. 305=1939 R D l6. 

J Janki V Jar Khandt Singh, 12 L. R Rev. 405=-XlI U. D. 299=i5 B. D. 727. 
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Thia secUon provides for merger caused by acquisition of the entire 
proprietary interest by a tenant, or the whole body of tenants.^. - Purchase 
by one of two co-tenants did not effect merger.* 

When a non-occnpancy tenant takes a mortgage of proprietary rights 
in plots, including those let to him. his rights as tenant are not merged 
but only suspended during the currency of the mortgage. On redemption, 
his tenant rights revive and he becomes a statutory tenant.® 

Wo have already dealt with cases of merger in the case’ of fixed-rate 
tenant in note 8 to section 23 at p.iges 126-27. 

In 1879 two widows who had life interest sold thoir property to A, 
who also happened to be occupancy tenant of certain land in the same 
zamindari. Tlie occupancy riglit.s, on account of the purchase, were 
assumed to have merged in the proprietary right. In 1912 A sold his pro- 
prietary rights to his son B at that lime, .1 held certain land as ^^r, the 
sale made him the e.xpropi'iolary ten.int thereof. Bilween 1879 and 1912 A 
had also developed a grove On a -uit. liy iVie reversioners of the husband 
of the t\NO widows, after ihoir death, for ejectment of B (4 having 
already died) it was held that as reaards the once occupancy land of 

A, his rights revived on the sale of 1912 and on his death, descended to 

B, who could not lie ejected therefrom ; that as regaids the exproprietary 
tenancy the widows of 1879 had only a life interest, in the zamindari 
and the exproprietary rights created by the tran-for of 1912 by A could 
exist only so long as the widows were alive, and the land reverted to the 
reversioners as sir on the death of the widows, and *he exproprietary 
tenant was liable to ejectment as siV-tenant : and that as regards the 
groves they passed to the reversioners.* 

Where a tenant of certain plots acquires a theka of the proprietary rights 
of the owner in 1 nuls including those p!ot.«, his rights as ten mt therein 
merge (and are not merely in abeyance) during the term of his tJuka, and 
he must after the termination of the theka bo admitted de novo to the 
tenancy to have the status of a tenant.® On merger in such a case as the 
result of a partition, liis sub-tenants become tenaiiis-in chief, but in the 
absence of a fresh contract, only non occupancy tenants ® 

Whore the heir of a tenant succeeds by inheritance also to the pro- 
prietary rights, thei-fc i.s merger ’ 

1 Nadir Khan v. Ahmed Sher Khan, B. U. 7 ii£ 1929=11 L B. Rev. 85=X1 b. D. 
(13. E.) 5=14 E. 1). 19. 

2 Khuman Sitii/li v Earn Sarup, lit U. D. 49=54 I. C 276 

® Dhairon v Banti liani, It L E. Eev 224=X1 U. D 435 =14 K D 470; Tegh 
Singh V llnr liaksh Singh, XVt U. U. 170=16 L. E Eev. 186 

♦ Stub Clinrun v. Sitraj Prauid, XVII U. D, 184. 

S Muhammad liaksh v Pabltira Pandain, 12 L. R Rev 55=15 E. D 212 Thia U 
open to qneHiion. 

* Umrao Stngh v Dina Singh, XVIII U. D. 336=1937 E D- 522. 

^ Ganga Singh v. Prag Singh, Xlll U. D. 269=13 L. R. Eev. 390, 
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Where to all intents and pm poses the proprietors and the tenants ai e 
the same people, and the family of the proprietors hy purchase becomes the 
sole owner of land entered as occupancy land of one of them, there is a 
merger of the occupancy land with the proprietary rights * 

Proviso. — Provides for revival of merged tenancy rights in two 
events, viz., setting aside by a court of the transaction by which the pro- 
prietary rights were acquired, and the loss of proprietary rights by 


pre-emption. 

47 . Except as 

Bights of enb-tenant 
and mortgagee on ex- 
tinction of tenant’s in- 
terest. 

under him. 


otherwise jirovided in sub-section (3) and 
sub-section (4), the extinction of the interest 
of a tetiant, other tlian a permanent tenure- 
hohler or a fixe l-rate tenant, .sliall operate to 
extinguish the interest of any tenant holding 


(2) Subject to the provision® of si'ction 16 of the Land Acqui- 
sition Act I of 1<S94, the extinction of tin intercut of a perma- 
nent tenure-holder nr .i fixed-rate tenant ‘-hall not of itself affect 
the rights of any transferee from .such tenant under a valid 
transfer, but after the transfer all covenants binding and enforce- 
able as between the landliolder and the tenant shall be binding 
and enforceable as between the landholder and the transferee. 

(3) Where, at the time of the extinction bv surrender or 
abandonment of the interest in a holding of a tenant, other than 
a permanent tenure-holder or a fixed-rate tenant, there is in exis- 
tence a valid sub-le,ise or mortgage of the whole or of a portion 
of the holding executed before tlie first day of Januiry, 1902, all 
covenants binding and enforceable as between the tenant and 
the sub-tenant or the mortgigee. a? the case miv he, sh.dl, .subject 
to the provisions of sub-secrion (.o), be binding and enforceable aa 
between (he tenant’s landholder and the sub-tenaiit or the mort- 
gagee for the remainder of the term of the .sub-lease or mortgage, 
or for the lifetime of the tenant, or for ten ve.irs, whichever 
period may be the sliortest. 

{4) Where, at the time of the extinction, by surrender or 
abandonment, or bv death without any heir entitled to inherit 
such interest, of the intei'e.st in a holiling of a tenant, other timn 
a permanent tenure-holder or fixed-rate tenant, there is in exis- 
tence a valid sub-lease of the whole or of a portion of the holding, 
executed on or after the first day of January, 19C2, all covenants, 
binding and enforceable as between the tenant and the suh-tenaiif. 
shall, subject to the provisions of sub-section (.5), be binding and 
enforceable as between the tenant’s laiulholder and the suh-tenant 
for the remainder of the term of the .sub-lease or for five years, 
whichever period may be the shorter. 


1 AhhilaJch v. Sri Bhagwnt Nnik, 14 t. I! Bev. 37*"XIV U. D. 18. 
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(5) In the cases referred to in sub-section (5) and sub-section 

(4) , if the rent payable by the sub-tenant is less than that hither- 
to payable by the tenant, the sub-tenant shall have the option 
of vacating the holding, but shall, if he continues in possession, 
be liable to pay rent at the rate hitherto payable by the tenant. 

{ 6 ) Nothing in this section shall have the effect of linaiting 
the right of the landholder to have the rent of any holding 
enhanced under the provisions of Chapter VI of this Act, or to 
set aside any sub-lease voidable under the provisions of sub-sec- 
tion (^ 2 ) of section 44. 

1. The section reproduces parts of section 32 of the Act of 1926. 
Sub-section (1) reproduces sub-section (1) without the proviso and 
substituting ‘ other than a permanent tenure-holder or fixed rate tenant ’ 
for ‘whose interest is not transferable’; sub-section ( 2 ) is new; su-bsection 
(3) and (4) reproduce sub-.sections (2), and (3) respectively > sub-sections 

(5) and (6) are in effect sub-sections (4) and ( 5 ) respectively; snb-sections 
(3), (4), (5) and (6) correspond to sections 28, 29 of the Act of 1901. 

Landholder, see seciion 3 (11); tenant, see section 3 (23); 
holding, see section 3(7) for meaning 

2. Sub-section (II. — Only the interest of a sub-tenant holding 
under a tenant whose interest is exiinffuished comes to an end with such 

O 

extinction. Section 45 shows when the interest of a tenant is extinguished. 
Sub-section (1) refers to extinction of interest of a tenant mentioned 
in section 45, whereas sub-scotioii (3) refers to such extinction by sur- 
render or abandonment, and sab-section (4) to such extinction by sur- 
render, abandonment or death without heir. Therefore if a sublease for 
5, 3 or 1 year, as the case may be, is really a mortgage, it will not be 
proteefed. On ejectment of (he tenant, the interest of his sub-tenant 
ceases, and if the latter continues to hold on, ho a trespasser * 

A sub-tenant continuing in possession after the extinction of the 
tenanoy-in-chief does not become a hereditary tenant without a fresh con- 
tract with the zamindar. Such contract is not implied from the fact 
that he has paid off the arrears of rent due from the late tenant.® If sub- 
section (4) applies his tenancy lasts for the period mentioned therein. 

The sub-tenant of a Hindu widow holding under a lease granted by 
her is on her death, liable to ejectment under section 180 though not as 
a non-occapancy tenant as she could not grant a lease to last beyond her 
life ; and the sub-tenant does not hold under a valid sub-lease, but his 
case falls under sub-section (1) * 

3. Sub-section ( 2 ). Provides that the interest of a transferee from 
a permanent tenure-holder or a fixed-rate tenant is not extinguished with 
the extinction of the interest of such a tenant. e have seen that the 
interest of such a tenant is transferable (section 32). The words 
‘‘ subject to the provisions of .section 16 of the Land Acquisition Act ” 

^ Btndra Sativ. TikamSingh,9 L T.. Rov 345=1S U. D. 167; Raghi Nath 
Pramd v. Snhdeo, XIV U. D. 98=14 L R. Rev. 209. 

* Kateaar v JaloJc, 14 L. B Rev. 143=X1V U. D. 428 « -d r« 

3 Muhammad Sajjad Ali Khan v. Bithamhar Dai, XVII 0. D. 389=1936 R. D. 
496. 

T. A.— 37 
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imply that in case the Government acquires the land the intcrost of 
the tran.sEeree will cease, 

4. Sub-section ( 3 ) — ^The sub-section applies to sub-leases and mort- 
gages executed before 1902, where the extinction of the tenant’s interest 
is by surrender or abandonment. 

To attriict sub-soction (3), the tenant sublessor must have had a non- 
transferalile interest, and the snb-lease or mortgage must have been valid 
at the time it was made.*’ As an occupancy tenant before 1902 could 
grant subleases for any term, the .sub-section applies to all sub-leases 
granted by tenants before 1902. 

Usufructuary mortgages were valid only to the extent shown above in 
note 5 to section 33 under tho caption covenants in mortiiapes at p. 236 et 
seq ? 

Abandonment does not take away the right of a mortgagee of a fived 
rate bolding to be redeemed.* 

Extinction of the interest of a tenant for .iny cause niher than sur- 
render or abandonment will not protect under sub-section (3), a sub- 
lessee or mortgagee from liefore 1902. His interest will also cease. For 
instance, if the tenant is ejected for non-payment of rent, his usufruc- 
tuary mortgagee must give up possession to the landholder, or he exposes 
himself to a suit under section 180 or a civil suit.* If, however, 
the terms of the tonan’'.s own lease empower him to transfer with- 
out restriction, and he executes a usafrnetuary morigugo, his eject- 
ment for arrears of rent was held under the Act of 1901 not t,o put an 
end to the mortgage or defeat the rights of the auction-purchaser in 
execution of a decree for sale of the mortgagor's rights ♦ Where, how- 
ever in a proceeding under section 81 of tlie Act of i92(!, tho mortgagee 
offered to pay up the arrears, there could be no ejectment of the tenant and 
sab-section (3 j could be applied on tho basis that the tmun' lud sur- 
rendered his holding.® 

So if the tenancy was lost by merger, under section 45(e). According 
to section 46 merger happens when the tenant acquires or succeeds to the 
entire proprietary right in tho holding. Section 47 (3) read literally 
extinguishes the mortgage or snli-lease on such merger. Equitable consi- 
derations may, however, induce tho Court ro permit .sucli a suli-lossee or 
mortgagee to continue in possession, or in any case to compel the tenant 
to repay the mortgage money. 

Cessation of interest by adverse possession under section 4:5 (/) will 
produce the same result. 

Before 1901, a n.sufructuary mortgage of .sir-land was created by a 
zamicdar After 1902, the zamindari rights were sold i>y auction and the 

> Chantirawaii Kaer v. Banuman Prasad, B. R. 5 of 1929-=XI U. D. (8. D. ) 1. 

* Ram Khelawan v. Brij Lai, 21 A. L. J. 296=1923 A. 1. R. All. 295=*V U. D. 
(H. C) 172. 

* Sfiahzad Singh v. Bachchon Singh. 1930 A. L. J. 599=1930 A. I. B. All. 362= 
XI U. n (H. C.) 130=]! L. R. Rev. 52=126 I. C. 362=14 R. D 152 ; liamanuj 
Prasad v. Afundoo, XI U. D. 123=14 R. D. 447. 

4 Bahadur v. Mali Chand, 47 All. 589=2.1 A. L. J. 40^1 = 1925 A. I. B. All 580 
=VI U n. (H 0.) 458=11 R. and Cr. L. J. 184=-6 L. R. Itev. 133=-1825 B. C. 276 
=88 I. C. 224==9 R. D. 181. 

® Ramanu] Fratad v. Mundoo, XI U. D. 123. 
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zamindai' became the exproprietary tenant o£ the land, which, however, 
continued in possession of the usufructuary mortgagee as his mortgage 
attached iiself to the tenancy. On the death of the ex-zamindar, i. e., 
exproprietary tenant, the new zammdar sued to eject the mortgagee. It 
was held that he could do so as the death of the exproprietary tenant ended 
his tenancy under section 45 (a), and with it the mortgage became extin- 
guished * The case is not covered by sub-section (3) of section 47, but is 
in any event a bard one for the mortgagee. 

Surrender or abandonment, see sections 82-89. One must bear 
in mind section 82(1) wbioh permits a surrender of a holding, sublet or 
mortgaged, for in other cases, surrender must be followed by surrender 
of possession. Sub-sections (2) and (3) proceed upon the basis that a 
tenant has surrendered in spite of the existence of valid subsisting mort- 
gage or sublease created by him, and point out the effect upon the rights 
of the mortgagee or sublessee. Secuon 87 also shows that there may 
be abandonment in spite of a mortgagee or sublessee being in possession 
if the sub-lease was not in favour of one who is not his prospective heir. 

If a tenant disappears, and the land has been legally snblet by him, 
the arrangements between the tenant and the sub-tenant are binding on 
the landholder for the remainder of the term of the sub-lease.^ 

All covenants, etc. — The sub-section terminates the previous 
conflict which existed between the views of the High Court® and the 
Board of Uevenue,^ the former being in favour of protection of such 
covenants and the latter not being so. 

1 Bhautam Praiad v. Jai Jai Ram, 1928 A. I It. All. 414-=1X U. D. (H. C.) 171 
=9 L. K Kev. 170>=U4 1 C 9o3=12 R D. 277. 

* Biba Kuar v. Jlahi Bak»h, XVI U. D. 310. 

® Badri Prasad v. 6/ieo Dhian, 18 All. 354 , Sham Das v. Balul Bibi, 24 All. 538 ; 

Ramu V. Rafluddin, 27 All. 92 ; Brij Kumar Lai v Skeu Kumar, 37 All. 444 ; 

Chhtddu T. Sheo Hangal Singh, 39 All. 18C ; Jai Gopal Naratn v. Uman Dat, 8 
A. L. J. 649 ; Sri Mahaiaja of lienarts v. Bauleshur Singh, 1939 A. L J. 120=>1939 
A. I. K. All. 21()=»iy8'J 11. L). 101, Kumar Saithwar v. Bisliun Mohan, 1923 A. I. E. 
All. 263=21 A L. J. 820=V U. D. (H. U.)118=9 Rev. and Cr. L J. 26, 127=1922 
K C. 558=3 L. R. Rev. 533=73 1 C. 65=7 R. U. 15 

* Uuh. Slier Khan v. Ramdhan Rat, V U D 230=1922 li C. 282=7 B. D. 224 ; 

Narsingh v. Kariya, IV U. D 311=6 R D 409 ; Gauri Shankar v. Nageahar, 1925 
E. 0. 159=8 E D. 488 ; Gulzari Mai v Laehmi Chand, BE 1 of 1893 ; Ram 
Kishore v. Swaratli Rai, 11 U. U. 174 ; Dmdeshri Prasad v Raniji, 111 U. D. 191=6 
Bev. and Ur. L. J 81=4 R U. 34 , Uirnn Datt v Janardhan Prasad Singh, III U. D. 
249=5 Rev. and Cr. L. J. 33=4 K. D. 76 ; Basn v. Sira Lai, IV U D. 291=7 B. 
aud Cr. L. J. 257=3 U. 1'. L. R. 25=6 R D. 491 ; Durga Prasad v. Jagat Singh, 
IV U. D. 692=3 L. R. Rev. 201=5 R. U. 98 j Parshotam Das v. Deonandan Singhf 
III U. D. 305=4 R. D. 123 ; Mahabal Singh v. Radha Rawan, 11 U. D. 258 ; Nauhat 
V. Saghubir, IV U. D. 38=1 L. R. Bev. 107=57 1. C. 184=6 R. D. 126 ; Bar 
Singh v. Edan Khan, IV U. D 238=6 R D 439 , Mohan Lai v. Jangi Singh, V U. D. 
274=1922 K. C. 338=7 li. D. 466 ; Zubair Ahmad v. Subrati, V U. D. 293=4 L. E. 
Bev. 75=1922 E. 0. 440=7 R. D. 483 ; Baghubir Dayal v, Shto Shankar, IV U. D. 
33=12 R. D. 182. 
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5. What is the status of the sub-tenant or mortgagee ? — 

There can be no doubt that a mortgagee will retain his character and 
will not be classed as a tenant. A snb-teiiaiit will be classed as a tenant- 
in-chief,* at any rate for the remainder of the term of his lea-xo.* The 
terms of the sub-lease are as binding on the landholder as if it were a 
lease grinted by himself to the sublessee except as to rent. The sub- 
lessee is also bound by the terms of his sublease to the head lessor. 

Where the conduct of a lenant-in-chief is such as to suggest abandon- 
ment of the holding to the detriment of a mortgagee or sublessee, the 
latter is entitled to the bonetit of section 17(^3).^ 

(Jovenants in subleases granted before 1902 are binding for the 
remainder of the term of the sublease or inoitgage, or for the lifetime 
of the tenant, or for ten years, whichever period may bo the shortest. 

(j. Sub-section (_4). — This provides for valid subleases made on or 
after the tirsc ot January, 1902, i. e., subleases as authorised by section 
25 of Act II of 1901, a sublease for a term not exceeding tivo years in tlic 
case of occupancy and oxproprietary tenants, with an interval of two 
years between two such subleases, and for a term not exceeding one year 
in the case of non-occupancy tenants, with an interval of three years 
between two such subleases or as authorised by sections 27 and 29 of the 
Act of 1926 (^section iO of this Act.) 

Section 25(4) of Act 11 of 1901 recognised long lorm sulilease.-- 
granted by certain classes of persons, m., persons in the military service 
of government, females, minors, lunatics and idiots, as section 41 of 
this Act does. Sub-section f_4) of section 47 limits the duration of such 
a sub-lease to the shorter of the two periods, viz., term of the sublease 
or 5 years after the death or cesser of interest ; 

To attract sub-section (4j, there must l>o a valid sub-lease. Hence 
where there is no sublease or n is not valid, the sub-section will not 
apply. A prepetual leaso held by a iir cultivator does not become a 
sublease on the propiietiiry rights being .sold, although the proprietor has 
become an exproprietary tenant of the sir.* 

Snb-tenants without any lease for fixed terms are sub-tenants from 
year to year. If the tenant-iu-chiof surrenders at the end of an agri- 
cultural year such sub-tenant's interest must also be deemed to have 
expired then. Hence, continuance in possession by a sub-tenant after 
su^h surrender does not come under sub-section (4). The snb-tenant 
may be ejected by a new lessee of the zamindar as a sub-tenant or person 
occupying without consent.* 


t Inti V. Bdat Kuar, 5 liev. and Or. L. J. 261=111 U. D. 580=4 K. D. 360. 

2 Nanhe Khan v. Raxari Lai, 2 L. It. ilev. 185=7 Itev. and Cr. L, J. 297=1V 
U. D. 453=5 H. D 231 : Bkayican Dm v Abtd Hueain, III U. D. 579=9 Kev. *nd 
Cr. L. J. 238. 

* NaMter Haider v. Badri Singh, XVIH U. D. 80=1937 K. D. 85. 

* Badal v. Aminuddmt 12 L. K. Kcv. 110=15 K. D- 316. 

* Lakhi v. Bihart, XHI U. D. 190=14 L. B. Rev. 77. 
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7 . By surrender or abandonment, see under note 4 ante at page 
912. 

8. Or by death 'without any heir.' — This overrides, so far as sub- 
leases after the Blst of December, 1901, are concerned, the decisions 
under the Act of 1902, that death ended a ■valid sublease. 

A sublessee, iiecomes, on such death, the tenant-in-chief,^ but 'whether 
statutory or non-occupancy is not clear. 

48- When the interest o£ a sub-tenant is extinguished 
Rights and liabilities shall Vacate his holding, but shall have 
of sab-tenanta on ex- in respect of the removal of standing crops 
tinction of sub tenancy. other products of the earth, the same 

rights as the tenant would have upon ejectment in accordance 
with the provisions of this Act. 

This repioduces section 3.) of the Act of 1920, which reproduced 
section 30 of the Act of 1901 The words “• with the extinction of the 
interest of the tenant from whom ho holds or by the expiry of the term of 
settlement ’’ have been omitted. 

Division.) exchange ami acquisition o f holdings 

49. (2) A division of a holding shall be accompanied by 

_,. . . , . , a distribution of the rent payable in respect 

Division of holdings. be'effected only- 

(а) by agreement between the co-teuants ; or 

(б) by the decree in a suit instituted under this section 
by one or more of the co-tenants against the other or the 
others : 

Provided that no agreement for the division of a holding and 
the distribution of the rent thereof shall be binding on the land- 
holder, unless he agrees thereto in writing. 

(3) In any suit under this section the landholder shall be 
made a party. 

(3) A suit for the division of more than one holding may be 
instituted, provided the parties are the same. 

1. This corresponds to section 37 of the Act of 1926 and is for' 
many practical purposes the same. Under section 37 there could 
be a suit for the division of a bolding or distribution of the 
rent payable in respect of a holding or any part thereof or such 
division and distribution, whereas section 49 imposes the necessity of a 
distribution of the rent along with the division of the holding. Clauses 
(o) and (6) to sub-section (1) are the same as before and the proviso 
reproduces the proviso to section 37 ; sub-sections (2) and (,3) are new. 

1 Mahadeo v. Pargan Singh, II D. D. 107 ; Sam Auiar v. Drig Bijat Singh, II 
U. D, 441. 
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There is only one decree and not two— preliminary and 6nal.‘ 

Sub-section (2) makes necessary the joinder of the landholder to a 
suit for division or distribution, as was insisted on by the Board of 
Revenue in reported cases. He may, it is (o be presumed, raise an objeetion 
to the division. 

2. Tenant — The section does not apply to ganwadhdars, who are really 
not tenants but actual proprietors,* or to rent-free grantees,® but does 
apply to holders of groves.^ 

There must, however, be two or more real tenants. One may note 
Kashi V. Ashar/i Singh ® Thera the sole fixed-rate tenant sold portions of 
his holding to several persons for building purposes. Building on hold- 
ings is not an improvement except in so far as it is covered by the defini- 
tion of that word sec 3(8). Hence the sales for such purposes wore not 
authorised by law and were contrary to the provisions of section 34 of the 
Act of 1926 (present section 44), although a fixoil-rate tenant could freely 
transfer his holding as a holding for agricultural purposes ISuch transfer 
exposed the transferor and the transferee to action under section 82 of the 
Act of 1926 (now section 171). It was, however, argued that the net result 
was division of the holding which wa^ perinissilile under seclion 37 
(present section 49) The argument was obviously futile, as the sole 
tenant had no co-tenant at the date of the first sale, and section 37 
predicated at least two co -tenants. 

A wife's name entered as occupancy tenant over a part of the husband’s 
holding by way of consolation on his taking a second wife was held 
to be entered fictitiously, and hence sons from her were held to be co- 
tenants with the sons from the other wife.® 

Persons whose names are wrongly recorded as tenants and whose 
possession is not proved, and it is proved that another person was the real 
tenant and the holding is his own, cannot claim division.’ In i2am 
Sumer v. Ram Kiranjan,^ plaintiff wa.s required to prove under the 
circumstances of the case his co-tenancy. 

The best course is to order removal of the name of the person wrongly 
recorded as he cannot be treated as joint tenant with the other parties.® 

1 Dulethra v. Rupan Rot, XX U. U 313-=19.S9 B. U. 23 

2 Ram Sutider v. Jadu Nath, XII U D. 317==16 K D. 779. 

® Bindeshri v. Ram Sukh. XII U. U 199=12 L. B Bev. 343=15 B. D. 57, Gaya 
Misra V. Ram lianog, 1937 A. L. J. 943=1937 A. I. B. All. 794=XIX U. D. (H. C) 
1=.1938 B. D. 20. 

* Basant Lai v Bhagwati Prasad, 1930 A. L. J. 769^1930 A. I. B. All. 765= 
1930 B. a 357. 

S 1938 A. L. J. 720=.1938 A. I. B. All. 511. 

® Bhagwan Par sad v. Bindeshwari Prasad, XX U. D. 187. 

1 Qadam Stngh v. Narain, 11 L. B. Bev. 262=14 B. D. 591. 

8 XIX U. D. 238=1938 B. U. 670. 

8 Makhan v. Hargu Lai, 14 L. B. Bev. 636=XIV U. D. 332. 
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Where plaiatifE is out o£ possession and has reason to believe that 
the landlord will oppose his claim ha should sue under section 59. If 
however, he has been recorded as a co-tenant as the result of a proceeding 
under section 42, Land Revenue Act, to which the landlord was a party, he 
may proceed under this section for division of the holding.^ 

If a holding has been definitely divided between co-tenant’s by agree- 
ment, the division is binding and there can i)e no further partition 
under the section.* 

A co-tenant who has got his share divided off and has obtained formal 
possession is no longer a co-tenant, and his cideranl co-tenants’ keeping 
him out of possession exposes them to a suit under section 180.® 

Where of an ancestral holding, separate portions have been recorded 
in the names of separate members, a partition among the members may 
lie inferred, and if there is no suggestion that the zamindar did not 
acquiesce in this, the holding will be held to be legally divided, and 
it cannot he claimed that the interests of all the tenants survive in 
the whole of the holding.^ 

Where a recorded co-tenant is not in possession and his right and 
title is contested on reasonable grounds, he need not establish his right 
by suit or otherwise before claiming division,® but if the zamindar 
challenges his status, he may sue under section 59.® 

A person never in possession nor a de facto or de jure tenant has no 
right to divide the holding.* 

Where a co-tenant’s name has been consistently recorded during his 
absence for 40 years, abandonment or surrender of his interest cannot 
in the absence of proof to that effect be presumed. Hence he may sue.® 

A mortgage of proprietary rights in favour of one of several joint 
tenants does not cause merger or prevent him from claiming partition.® 

A holding acquired by two brothers as tenants in common may be 
divided at the instance of the descendants of one of them unless their 


t Ram ilutar v. Gamih, XIX U. D. 115=1938 R. D. 282. 

* Ananl v. Ram Sarup, XVII U. D. 15=*1936 R D. 30. 

* Chittar v. Jhwina, XIX U. D. 63=1938 B. D. 110. 

® Sarju Kumar Muharji v. Inderjlt Singh, XVIII U. D. 154=1937 R. D. 166, see 
also Bandliu Singh v. Changur, IV U. D. 235. 

5 Adilya Ifarain Smgh V. Siieo Baran Singh, XV U. D. 417, Bhairo Rai v. 3/urari 
Lai, B. R. 5 of 1934=XV U. D. (B. R) 17=15 L. R. Rev. 505, 668, Huh. 
Sabir v. Mull, Yatin, XII II. H 54 j Chhattar Dhari\. Ganssh, XVIII U. D. 360, 
Contra Arjun Singh v. Maharaj Singh, 12 L. R. Rev. 40=XH U. D. 45=15 R. 
D. 188. 

e Chatlar Dhari v Gane»h XVIII U. D. 360=1937 R. D. 584. 

* Japil Kiindu V Siln Ram, XV U. D 270. 

8 Dehi Din Ahir v. Beehu XVII U. D 231=1936 R. D. 342. 

9 Tegh Singh v. Harbaksh Singh, 16 L. R. Rev. 186=XVI U. D. 170, 
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right is barred by adverse possession ; but if in spite of absence of pos'^os- 
sion their right has been admitted, e. p., in the settlement entries, there 
is no adverse possession.^ 

A widow who has inherited her husband’s share in an occupancy 
holding is a tenant entitled to apply for division,® but the effect of the 
division will not survive her death or remarriage. 

As a laudholder is not bound by any decision under this section unless 
he agreed to it in writing, he can sne for a declaration that only one of 
the parties was his tenant.® 

Though the landholder’s consent in writing is necessary to make a 
decision binding on him, the fact that he has not consented is no reason 
against a division or distribution as contemplated by the section. ♦ 

Before partition can be made the .shares of the parties should be 
ascertained, and if that ha-s been done by a competent Civil Court, its 
finding binds the Revenue Court.® 

In making a division of holdings, if mortgages exist or are alleged to 
exist on a part, that part should ho allotted to the mortgagor.® 

A Hindu widow, in possession of her husband’s holding in which A, 
a collateral, had shared in cultivation with the husband, had the holding 
partitioned. On her death. B and C, whom the widow had associated 
with her in the cultivation, have no right to the holding as against A, as 
the partition did not enlarge her life estate.® 

3. In respect of such holding — Hence no suit under the section lies 
for division of a part of a holding ® The fact 1 hat that part of the holding 
has become a grove is immaterial.® 

4. The landholder will not be bound by any division of a holding 
made by tenants'® or through the court unless he .agrees to it in 
writing. 

t Cnptan Singh v. Ved Bam Singh, l4 L, R. Rev. 47=XIV U. D. 23. 

* Dropadi v. Mirsa, B R 7 of 1930=XI D. D (B. R.) 18=-11 L R. Rev. 390=15 
R. D 4. 

3 Ham Sukh v. Dulari, XIII U. D. 43. 

* Jitaiear Singh v. Badlu Singh, 11 L. R. Rev. 226=14 R. D. 500. 

5 Oiriaar Singh v. Jurawan Singh, 13 L. R. Rev. 161. 

® Ham Lakhan Singh v. Uahendra Singh, XIX U. D. 219=1938 B. D. 650. 

^ Behan v. Aluthra, 1932 A. L. J. 1024=1933 A. I. H. All. 55=XIV U. D. (HC.) 
13=13 L. R. Rev. 407=16 R. D. 595. 

8 Daulal V. Hajjab, XI U. D. 220=14 L R. Rev. 112. 

9 Daulat V. Hajjab, XI U. D. 220. 

1® Jitawar Singh v. Badlu Singh, 11 L. R. Rev. 226. 
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Without such consent the landholder will be entitled to realise the whole 
rent from any one of the tenants. Section 49 does not overrule section 
39 (2) Land lievenne Act, and hence, as a partition between co-tenants 
without the landlord’s consent does not bind bim, he can realise the rent of 
the whole holding from all the co-tenants and can eject them. It cannot 
be said that a co-tenant who has divided has no interest in the other 
portion.* 

At the same time, he will not be able to eject any one of them 
without also ejecting the others * 

In a case of joint family ancestral holding, the division is to be •per 
stirpes and not per capita ^ 

It is not necessary to divide each plot, or give equal areas. Each 
party should get an area corresponding in value to the area to which he is 
entitled.* 

5. Consent of landholder etc. — The landholder may consent to a 
division of a holding or a distribution of rent, If there are more land- 
holders than one, all or their common agent must consent. Without 
the landholder’s consent in writing, the division of a holding between 
the co-tenants thereof is not complete ; and hence the landholder whose 
consent has not been obtained to the division, cannot by conspnting to a 
gift as to one of the part.«, introduce a new tenant so as to injure any 
rights of the tenant of the other part.® Before the Act of 1926 the 
consent might he proved by receipts showing acceptance of portions of 
rents from the several co-tenants.® The fact that the landholder’s agent 
had accepted from the joint tenants proportionate parts of the rent did not 
bind the landholder in the absence of evidence to connect the landholder 
with the receipt of any proportionate rates of rent by the agent.* The 
receipts must, however, show that the rent was received as that payable 
by one of them, and not as a part of the rent payable by all.® The mere 
fact that the receipt was for an amount proportionate to the share of a 
co-tenant was not suflBciont.® The test was whether the co-tenants have 
been dealt with as separate tenants. i® Now how’ever the consent must bo 
in writi ng. 

1 Baru Lai v. Bam Devi, D. B. 13 of 1930-=XIl U. D. (B. R ) 3=12 L. B. Rev. 
126=15 B. D. 239. 

* Pariah Narain Singh v. Sulchana, III U. D. 41=3 Eev. and Cr. L J. 232=5 

B, D. 440. 

® Panchu Bai v. Jiiagru Ra>, 14 L. B Rev 534=XIV L. D. 259. 

* Bahu Ram v. Dipu, 14 L. E. Rev. .347=SIV U. D 449. 

® Naujadi v. Muneihar AJitrf XX U. D. 232=1939 R D- 248. 

« Pyari Mohan v. Gopal, 25 Cal 531, disBenting from Auhhny Gharan v. ShoiJii 
Bhutan, 16 Cal. 155. 

* Beni Prasad v. Gohardhan, 6 C. W. N. 823. 

® Sri Kithan Prasad v. Jeobasi, i Pat L. T. 316=45 I. C. 294. 

9 Gour Mohan v. Ahmad Mundal, 22 W. R. 295 ; Beni Prasad v. Ram Dahin, 10 

C. W. N. 216 

to Lalan Mouee v. Sona Monte, 22 W. E. 334 j Bee also Jantndra Mohan v. Gopaldat, 
31 Cel. 1026. 

T. A.— 38 
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If the plaintiff dies heirless, his co-tenants if dispossessed by the 
zamindar may sue under section 183.* 

When a division of area and rent has been made with the landlord’s 
consent the landlord is hound, and cannot sue to recover the whole 
original rent from one of his tenants, although the division has not been 
recorded in the patwari’s papers.* 

Consent of the thekadar in possession if hona fide and leading to an 
enhancement of rent is binding on the owner.® 

6. Suit.— The suit falls in group B, serial No. 1, of the 4th 
Schedule and lies in the Court of an Assistant Collector of the First 
Class, and not in a Civil Court, although the plots are uncultivated,* 
with a right of appeal to the commissioner, and is within the exclusive 
cognisance of a Revenue Court.® A private division of a part of a hold- 
ing is no bar to a subsequent suit for partition of the entire holding® 
There is no limitation for the suit. Court-fee is chargeable on the rent 
payable in respect of the part to be separated. A suit for partition of 
a grove does not lie in a Civil Court and if a claim for damages for 
wrongful interferenco with plaintiff’s possession is also joined, section 183 
will apply and the Civ il Court will have no jurisdiction. But if the 
disturbance took place before 7th September, 1926, a Civil Court could 
entertain the suit as to compensation only.® The landholder is a 
necessary party. 

One suit for the division of a number of holdings situate in more 
mahals than one was held maintainable, ® So a suit for division of grove- 
land situate in several pattis.^ Such a suit must however be between 
the same parties. 

Whore a suit under section 49 is dismissed for default under order 9, 
rule 8, Civil Procedure Code, the remedy is an application under order 9, 
rule 9 of the Code and not a separate suit, which is barred.*® If a suit 
is withdrawn a fresh suit may be brought*®. 

Where in a suit for division the parties came to terms, and the 
suit was dismissed hila tajvoiz without embodying the terms of the 

I Tola Ram v. ilul Clwnd, XVIII U. D 172-=1937 B. D. 206. 

* JUuJiammad Jan v. Gulzari, XV D. D. (H. C ) 146=14 L. B. Bev. 432. 

S Mahomed Nazirul Hasan v. Chuni, 2 Pat. L. J. 151. 

« Chamru v. Bhaogan, 1930 A. L. J. 303=1930 A. I. B. All. 219=127 I. 0. 
689=14 E. D. 229. 

5 Bhagman Sahai v. Ram Chandart 1932 A. L. J. 849=1932 A. I. B. All. 693= 
16 B. D. 560=XIII U. D. (H. G.) 154. 

8 Mahadeo v. Jai Karan, XVI U. D. 535. 

® Bafanti Lai v. Bhagwati Prasad, 1930 A. L. J. 769=1930 A. I. R. All. 365= 
14 B D. 387. 

8 Amjad v. Muh. Mustafa, XVII U. D. 118=1936 R. D. 177. 

0 Mahadeo v. Jai Karan, XVI U. D. 535. 

10 Aghani v. Chooni Lai, 15 L. R. Rev. 59=XV U. D. 63. 

II Amjad v. Muhammad Mustafa, XVII U. D. 118. 
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compromise in the decree, a fresh suit under the section may be 
brought,* 

This section (and not section 59 or 61) provides the proper remedy 
when two persons, as between themselves and not as against the land- 
holder, claim sharers in a tenancy. 2 

60. A landholder may, in agreement with a tenant, give 
Bights of tenant in such tenant land, other than land which is 
land recaived in exchange let, in exchange for land included in such 
from landholder. tenant’s holding, and such tenant shall have 

the same right in the land so received by him in exchange as he 
had in the laud given in exchange. 

It may be said to correspond to section 38 of the Act of 1926, and 
provides for exchange of tenancy land with other land of the landholder, 
which is not let. The land in the holding given by a tenant in exchange 
may be sub-let validly according to the Act. Bat what, if the sub- 
letting was in contravention of the provisions of this Act ? The tenant 
will have the same rights over the land so loceived in exchange as 
ho had in the land which be has given to the landholder. Such exchange 
has to be by agreement between the two. 

51. ( 1 ) Tenants of the same class may agree to exchange 

land which they hold from the same landlord, 
Exchange of land undcr-proprietor, permanent lessee or perma- 

nArwoATi ratiAnra L l ' I A 

nent tenure-holder with his written consent, or 
which they hold from different landlords, under-proprietors, 
permanent lessees or permanent tenure-holders with the written 
consent of all such persons. 

(2) On exchange the tenants shall have the same rights in 
the land received in exchange as they had in the land given in 
exchange. 

1. The section corresponds to section 39 of the Act of 1926 but is 
in the main entirely new. 

2. The section is confined to tenants, and to tenants of one and 
the same class. The classes of tenants are mentioned in section 21. 
Tenants of one class, e. g., exproprietary tenants, cannot exchange with 
tenants of another class, e. g., occupancy tenants, even with the written 
consent of the landlord or landlords A mere landholder who is not a 
landlord, under-proprietor, permanent lessee or permanent tenure-holder 
cannot consent. 

52. Persons who have exchanged land under the provisions 

of sub-section (J2) of section 9, or of section 10, 
Entry of exchange in section 50 or of section 5 1 may apply 

recor o rights. assistant collector incharge of the 


1 Nain Sukh v. Sttkhi, 1938 A. L. .1. (B. B ) 125=-XX U. D. 118=1938 B. D. 849. 
* Anmol V. Ham Lai, XVII U. D. 258=1936 B. D. 371. 
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sub-division to have the appropriate entry made in the record 
of rights. 

This is new and provides for correction of records on the happening 
of exchanges under the sections nientioued, t. e., 9 (2), 10, 50 and .')1. 

The application is in Group D, No. 3 of the Fourth Schedule and pays 
court-fee on the amount of rent payable for the more highly rented of the 
two pieces of land exchanged. For this purpose the rent of sir shall be the 
valuation of such land at the rates applicable to hereditary tenants. 

53. {1) A person who wishes to coitsolidate the area which 
Exchange of land for cultivates or to build a house or to obtain 
consolidation of culti- land to increase the amenities of his house 
vated area, etc. apply to the assistant collector in charge 

of the sub-division to exchange the whole or any portion of the 
land which he cultivates for land cultivated by another person. 

(2) On receipt of an application, under the provisions of sub- 
section (2) the assistant collector shall, if he is satisfied that 
reasonable grounds exist, grant such application either in whole 
or in part, and shall allot, to such other person, land which is 
cultivated by the applicant and which is approximately equal in 
value to the land received by the applicant. 

(3) After orders have been pu.ssed under the provisions of 
sub-section (2) each person shall have in respect of the land 
which he receives in exchange the same right as he had in the 
land which he gives in exchange, and the assistant collector shall 
oi’der that the appropriate entry be made in the record of rights. 

(4) No order shall be passed under the provisions of this 
section — 

(a) in respect of land cultivated by a non-occupancy 
tenant, or 

(b) for exchange of land between persons unless they 
are landlords or are uuder-proprietors, permanent lessees or 
tenants of the same landholder or stand to one another in 
the relation of landholder and under-proprietor, permanent 
lessee or tenant. 

(5) A landholder, who is not a party to the exchange, may 
file an objection and the court shall consider such objection before 
passing orders on the application. 

(6) Notwithstanding anything in any law for tlie time being 
in force if the land allotted in exchange for other land is burdened 
with any lease, mortgage or other encumbrance, such lease, 
mortg.ige or other encumbrance shall be transferred and shall 
attach to such other land or to such part of such other land as 
may be specified by the assistant collector and thereupon the 
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lessee, mortgagee or other encumbraucer shall cease to have any 
right ia or against the land from which the lease, mortgage or 
other encumbrance was transferred. 

1. A person— will include both landholders or landlords and tenants. 
Sub-section (1) is not a glaring example of lucidity or draftman’s skill. 
Heading it as a whole, it seems that the applicant must be cnltiyating 
the land which he wishes to give in exchange. One of three objects 
must be averred in his application, oiz., (i) to consolidate the holding, 
or (ii) to baild a house, or (iii) to obtain land to increase the amenities of 
his house. 

2. The house in (iii) need not bo on the cultivated land which he 
wishes to give in exchange, nor is it necessary that the house to be 
built in (ii) should bo expressed to be built on such land. 

What about the Consolidation of Holdings Act ? 

3. Who wishes to consolidate the area which he cultivates. — 

Consolidation of areas more or leaS scattered about is one of the reasons 
for an application under the section. The area to be consolidated must 
be one which the applicant culdvates personally and not vicariously 
through persons other than his servants or labourers. The land to be 
given in exchange may be sir. If the object is to consolidate an area, 
this section will apply. If there is any other object, and the person with 
whom the exchange is sought is the applicant's tenant, section 10 will 
apply. 

4. Or to build a house or obtain land to increase the amenities 
of his house. Building of a new house, and increasing the amenities of 
the applicant's existing house are two other reasons for exchange. 
Amenities mean pleasant scenes, ways, and would probably include a 
courtyard, a pathway or road to the house and perhaps to a limited 
extent the prospects of the house. To let loose a wide expression like 
this in a serious enactment intended to fix exact relations between the 
persons concerned is hardly fair to tho public. A well-to-do landlord 
may be fond of keeping motors or of having as ^^ide a prospect to his 
'nonse as he possibly can. As the section stands there is nothing, except 
tho discretion of the Assistant (Jollector in charge of the sub-division, 
to prevent him from acquiring a very large cultivated aiea to improve 
the prospects of his house or to construct a motor road opening on to a 
public road. 

5. Apply to the Assistant Collector. — The application is No. 4 
of Group D of the 4th Sohednle. There is no limitation for it. The 
court-fee will be levied on the amount of rent payable for the more 
highly rented of the two pieces of land exchanged. For this purpose 
the rent of sir shall be the valuation of such land at the rates applicable 
to hereditary tenants. 

6. To exchange... the land which he cultivates. — The land 

proposed to bo given in exchange for another’s land must be in tho 
cultivation of the applicant. See note 3 supra. Whichever of the three 
reasons mentioned in sub-section (1) is the basis of the application, tho 



302 CJ. P. Teaaacy A.ut — Devolution etc. o£ tenancies [Chap. IV 

land to be given in exchange must be in the cultivation o£ the applicant 
and not barren, usar or khanjar or uncultivated land. 

7. For land cultivated by another person. — The land to be 
taken in exchange must be in the cultivation oE the other person who 
may be a tenant or a landholder, landlord, under proprietor, etc. 

8. Sub-section (2). — The Assistant Collector has to judge o£ 
the sufficiency of the reason alleged. The land to bo given in exchange 
must be approximately equal m value to the land received by the 
applicant in exchange; substantial money compensation to equalise values 
is not contemplated. To make the section workable, a small amount oE 
money may have to change hands to make the values equal. 

9. Sub-section (4).— Land cultivated by a non-occupancy tenant 
cannot be received in exchange by the applicant or bo given in exchange 
by such tenant. 

The persons between whom exchange is permissible are (i) landlords, 
(ii) under-proprietors, (iii) permanent lessees, (iv) tenants oE one 
and the same landholder, which may include two sub-tenants, (v) land- 
holders, which would include two tenants-in-chio£, and (vij persons who 
stand to one another in the relation o£ landholder and under-proprietor, 
permanent lessee, or tenant, which would include a tenant-in-chief 
and his sub-tenant. 

What was the exact or precise relation intended by the words “ stand to 
one another in the relation o£ landholder and under-proprietor, permanent 
lessee or tenant ” is clear only to the framers ot the section. To an 
outsider the words convey no precise information. Perhaps they mean 
i-elation of under-proprietor, permanent lessee or tenant on the one hand 
and landholder on the other. 

Even so, the phraseology is not very lucid. 

10. Sub-section (6) Notwithstanding:, etc.— This ignores the 
legal rights of lessees, mortgagees and other encumbrancers. The burdened 
land will go to the other persons freed from the burden, which will attach 
itself, ipso facto, to the land received in exchange. This will open wide 
several doors to defraud mortgagees, incumbrancers and lessees. 

Aeqaisition of laod 54. (2) A landlord or an under-pro- 

by landlord or under- pi'ietor may apply to the collector to acquire 
proprietor. for him land which is held — 

(а) by an occupancy or a hereditary tenant if such land is 
situated within the limits of any municipality, cantonment 
or notified area and is required for building purposes, or 

(б) by a hereditary tenant if such land is required by 
him for a house for his own residence or a garden or a 
grove for his own enjoyment. 

(2) The collector shall, iu accordance with rules made by the 
Board, order the acquisition of, and the ejectment of the tenant 
from the land applied for, or from part thereof, and shall award 
to the tenant the compensation to which he may be entitled 
under the provisions of sub-section (5) : 
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Provided that in a case to which the provisions of clause (b) 
of sub-section (i) apply, the collector shall not pass an order— 

(a) for the acquisition of an area exceeding five acres 
or, if the applicant possesses a house, a garden or a grove 
in the village, for the acquisition of any land the area of 
which together with the area occupied by such house, 
garden or grove exceeds five acres, or 

(&) for the acquisition of any land if the applicant can 
obtain suitable land by exchange under the provisions of 
section 53. 

(3) The compensation which shall be awarded in the case 
of an occupancy tenant shall be ten times the valuation of the 
land acquired at the rates applicable to hereditary tenants under 
the provisions of Chapter VI, and, in the case of a hereditary 
tenant six times such valuation, in addition to compensation on 
account of improvements, if any, made by the tenant calculated 
in accordance with the provisions of section 75 and any com- 
pensation that the court may award on account of trees. 

(4) If a tenant is ejected from a portion only of his holding 
under the provisions of this section, the collector shall determine 
the rent payable by him on account of the remainder. 

(5) If within three years of the date of the order passed by 
the collector under the provisions of sub-section (2), the land is 
not used for the purpose for which it was acquired, the collector 
shall, on the application of the tenant, order that the land be 
restored to him without the payment of any compensation. 

This is somewhat on the lines of section 30-A of the Oudh Act and 
sections 40 et seq of the Agra Act ; and is confined to the acquisition 
by landlords and underproprietors of lands for the purposes specified 
in clauses (a) and (6) of sub-section (1). Under cl. (o) the land to be 
acquired should bo of an occupancy or hereditary tenant which is situate 
within the limits of any municipality, cantonment or notified area, the 
purpose of the acquisition being building. Under cl. [h) the applicant 
may acquire land for building a house for his own residence or 
planting a garden or a grove for his own enjoyment. The maximum 
area to be acquired by him shall not exceed 5 acres, less such area as 
is already occupied by his existing house, garden or grove, if any. ^ If 
he can obtain suitable land by exchange under section 53, no acquisition 
will bo allowed to him under cl. (b). 

Sub-section (3) fixes the measure of compensation payable for an 
acquisition under the section. 
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CHAPTER V 

General provisions relating to tenancies 
Leases and right to measure land 

56. (1) On admission to a holding the tenant is entitled 

to receive from his landholder a written 
btia'p lease consistent with the provisions of this 
Act and the landholder upon delivering or 
tendering to a tenant such a lease is entitled to receive from him 
a counterpart thereof. 

(2) Such lease or counterpart shall contain in arldition to 
the name and description of the landholder and of the tenant 
the following particulars, namely : — 

(a) the class to which the tenant belongs • 

(b) the area, numbered plots or boundaries of the hold- 
ing ; 

(c) the rent payable in respect of the holding, and 
whether a fixed rent is payable in cash or whether rent 
is payable by division of the produce or is based on an 
appraisement or e.?timate of the standing crop or varies 
with the crop sown ; 

(d) the dates on which and the instalments in which the 
rent is payable ; 

(e) in the case of rent payable in kind, the time, place 
and manner of appraisement, division or delivery of the 
crops ; 

{f) in the case of a non-occupancy tenant the term for 
which the tenancy is to run • and 

(y) any special conditions not inconsistent with the pro- 
visions of this Act. 

(3) Such lease or counterpart may be in the form given in 
the Third Schedule. 

(4) If the lease or counterpart is not received by the person 
entitled to receive it under the provisions of sub-section (1), 
he may bring a suit for such lease or counterpart, as the case 
may be. 

The section reprodnce.s in effect section 12.5 of tho Act of 192G. 
Sections 8 to il of the Oudb Act related to tho same. Sub-.section (2) 
reproduces largely the clauses (a)to(/)oll .section 123 of the Act of 
192 6. 

Section 125 corresponded to section 96 of the Act of 1901, which in 
its turn corresponded to sections 24, 27, 28 of the Acts of 1873 and 
1881, and sections 8, 9 of x\ct X of 1859. 
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Landholder— see section 3(11), tenant— see section 3(23) for 
meaning. 

Suit.— A suit under section 55 is in item 2 of Group B of the 
Fourth Schedule The plaint pays a court-fee of eight annas. There 
is no limitation for the suit It is triable by an Assistant Collector 
of the First Class with a right of appeal to the Commissioner. In Oudh 
the suit was No 1 and No. 7 of the Oudh Act. It lay in the Court of 
the Assistant Collector of the Second Class, if the value did not exceed 
Rs. 100, with a right of appeal to the Collector and in the Court of 
the Assistant Collector of ihe Fust Class when the value exceeded that 
sum, with an appeal to the Commissioner. When the suit was tried 
by the Collector an appeal lay to the Commissioner on a point of law 
only, and no further appeal lay. 

NoJ suit lay unless the parties bad come to an agreement about the 
land to be specified in the lease or counterpart.* 

It was held that a landlord could in a suit for kabuliat or counter- 
part have the validity or otherwise of an alleged relinquishment 
determined.* 

In a suit for a lease the plaintiff had to prove that he was in posses- 
sion.* In any caso the relation of landholder and tenant had to be 
established or admitted. 


Begistration of leases. 


56. A lease for a period exceeding one year or from year 
to year shall be made by a registered instru- 
ment only. 

The section corresponds to section 126 of the Act of 1926, substitut- 
ing “ one year or from year to year ” for “ exceeding five years ” and 
renders a registered insiruineiit compulsory. In Oudh, section 156 re- 
moved the necessity of registering a palta granted for any period not 
exceeding ten years. 

A lease without any definite term was held to be a lease from year 
to year and will require registration now, though it was held not so under 
the Oudh Act.* 


One judge also opined that a lease of khar (grass or straw) which 
grows spontaneously was one for an agriculture purpose within the mean- 
ing of section 117, T. P. A., and did not require a deed for its creation 
or registration.® 


It was also held in Oudh that a lease for a term not exceeding ten 
years was valid even if unregistered.® 


* Ajudhia Estate v AtaJiabir, III U. D. 533 

* Muhubir Sim/h \ Sheorani, II U. D. 215. 

* Janki Praiud v Earn Sttiglif B. B. 5 of 1885 

* Naiain Sinyh v. Jagatjit Singh, XVI I'. D. 80. 

* Ambika Prauid v. Jieni Mudin, 1929 A. I. B Oadb 529'=XI U. D. (H, 0.) 222. 
® Kapurthala Estati v. Shu Ram Narain. XVIII O. D. (H. 0.) 107, 1937 B. D» 

209 . 
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These decisions are not of much use under the Act, but may be of 
help for some time to come. 

57 . ( 2 ) When under the provisions of this Act or the 

Indian Registration Act, 1908, or any other 

Attestation in hen of enactment for the time being in force any 
registration. , . . t 

lease, counterpart, grant or agreement is 

required to be made by registered instrument, and such lease, 

counterpart, grant or agreement — 

(a) is with respect to land held by a grove-holder as 

such, or to laud let or granted for the purpose of planting 

a grove, or 

(d) relates to a tenancy and stipulates for rent not 
exceeding one hundred rupees annually, 

the parties to such lease, counterpart, grant or agreement may, 
in lieu of registering the same, obtain the attestation thereto 
of a revenue court or of a revenue officer not inferior in rank 
to a qanungo or such other person as the Provincial Government 
may, by general or special order in this behalf, appoint and 
subject to such conditions, if any, as the Provincial Government 
may, by rules made under this Act, direct. 

(8) Such court, officer or other person shall, after satisfying 
himself as to the identity of the parties and their acquaintance 
with, and assent to, the terms of the lease, counterpart, grant 
or agreement, make, sign and date an endorsement thereon to 
the effect that he has so satisfied himself. 

(3) No such instrument shall be accepted for attestation 
under this section unless presented within the period prescribed 
for presentation for registration under Part IV of the Indian 
Registration Act, 1908. 

The section reproduces section 127 of the Act of 1926, dropping sub- 
section (4). 

Sub-sections (1) and (2) of tho Act of 1926 were identical with sub- 
sections (1) and (2) of section 97 of Act II of 1901, except that the 
word grant and clause (a) to sub-section (1) had been added. Sub-sec- 
tion (3) was new and gave effect to the rulings cited in the footnote.* 

Section 97 of Act II of 190 L corresponded to section 12 (a) of the 
Acts of 1881 and 1873 in so far as the latter spoke of recording a written 
agreement before a qanungo. 

Leases for not more than 5 years and at rental not exceeding Rs. 50 
did not require registration under Government notification No. 1048-Vn 
— 2-34, dated 3rd December, 1885.* 

t Afoii V. ColUctor of Bulandthahr^ V U. U. 65 ; Muhammad lmtia» Alt Khan v. 
Kallu, B. R. 13 ot 1919=111 U. D. 705 ; Nauhal v Brijraj Saran, I U. U. 417- 

* Patram v. Gokul Pratad, 9 L. B. Bbv. 16=IX U. D. 14=1927 B. 0- 424. 
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1. Sub-section Cx)i Under the provisions of this Act— s. g., sub- 
leases for a term exceeding one year, or from year to year,* or a lease for 
a term exceeding 1 year or from year to year.* 

2. The Indian Registration Act.— Section 17(a) of that Act only 
makes compulsory registration of a written lease for a term exceeding one 
year or from year to year, or reserving a yearly rent. It does not per se 
require any instrument, registered or otherwise, to be made for creating a 
tenancy. Taken literally, this part of the section is meaningless ; but 
what it probably w.is meant to convey was that where a written lease is 
compulsorily registrable under the Registration Act, the provisions of 
section 57 may be resorted to. As a lease for a year executed after 7th 
September, 1926, created a life-tenancy under section 10 of the Act of 
1926, it needed registration under the Registration Act® This will hold 
true now, for such a lea'^e will create a hereditary tenancy. 

3. Or any other enactment. — e. g., the Transfer of Property Act, 
section 107. 

4. The position at present is that an ordinary lease for a period 
not exceeding 1 year need not be in writing. Since a theka has to be by 
a written instrument,^ it has to be registered under section 17(d), Regis- 
tration Act, or attested under this section, if it falls under section 57vl)(6). 
A lease or agreement with respect to land held by a groveholder as such 
or land lot or granted for the purpose of planting a grove mnst be by 
an instrument registered under Registration Act or attested nnder sec- 
tion 57 s A lease or agreement stipulating an yearly rent exceeding 
Rs. 100 has to ho registered under the Registration Act.® 

A lease or agreement with a rental not exceeding Rs. 100 may be 
attested under this section, but if the rental exceeds Rs. 100, it must 
be registered under the Indian Registration Act. A lease for any 
term not exceeding 1 year with a rental not exceeding Rs. lOO mnst 
be either registered or attested, but if the rental exceeds Rs. 100, and 
the lease is in writing it has to bo registered nnder the Registration 
Act. 

5. Clause (a). — ^The second part of the danse is clear, but the first 
part ‘‘ with respect to land held by a groveholder as such ” is obscure. It 
is not likely that a groveholder, on 7th September, 1926, or on the date 
of the commencement of this Act, would execute subsequently a lease or 
other document re.specting it, so as to bring in clause (a), but if he 

t Section 42. 

* Section 56 

S Gulzar Singh v Umathankar, XI U. D. 40=14 R. D. 170 j Durga Debiji v. 
Badri Prasad, XU U. D 89=15 B D. 399. Ooutra. Kali Prasad v. Ram Chandra 
Singh, B R 10 of 1932=13 L. B Rev. 387=XIII U. D. B. R. 98 j Jatoahir Singh 
V. Fateh, 14 L. R Rev. 381=XIV U D. 489. 

♦ Section 210. 

® Section 55 (1) (a) 

® Section 67 (1) (6). 
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planted a grove after 7th September, 1926 or the date of the commonce- 
ment of this Act and the landholder granted him a lease thereof, or ho 
executed a kabuliat as to it, clauso (u) will apply. Tt is po'isible that in 
respect of a groveholder, on 7th September, 1926, or the cominencomeiit 
of this Act the parties may clarify iheir position by means of an agree- 
ment, in which case clause (a) will apply. 

6. Clause (b). Attestation may now he had in i aspect of a tenancy 
irrespective of its term of duration. Under the Agra Act of 1926 it 
could not be had for a term exceeding 10 years and registration was 
necessary. Rulings to this effect are now no longer law. It was held 
that a lease for life may exceed 10 years and therefore rcijiiired registra- 
tion (and not attestation), if clause (h) was satisfied * A lease which 
might continue for an indefinite period hut which may not last one year 
was a lease that did not require registration.* The two rulings were 
hai'dly consistent with each other 

A lease for 12 j'ears required registration under the Registration Act, 
and was not admissible in evidence if not registered and was moreover 
invalid if its object was fraudulent.* (So a written perpetual lease of sir 
was not admissible if not registered.* 

An agreement for enhancement of lent was valid for 10 yeais tinder 
Act II of 1901. Hence if during the curiency of that Act a Tenant exe- 
cuted an agreement for enhancement without specifying tiny period or 
term attestation under section 97(1) thereof before the supervisor kanuiigo 
was sufficient.® 

7. One hundred rupees.— A landholder may let his land in two 
separate parcels for less than Rs. 100 each,® but if there is one agreement 
to let the two parcels at one lump sum exceeding Rs. 100 he cannot split 
the rent into two of less than 100 each. ISuch an action will invalidate 
the lease or kabuliat.’’ The test is whether the real intonfion was to create 
a sparate holding under each lease or to create or keep one holding under 
all the leases. An agreement for enh'ineomont of rent to a figure le's 


1 Jaioda Nandan v. Pam Kuar. 1922 It C. 220=»V U D 209 b. It It»v 637 
—8 B. and Or. L. J. 30=9 R atid Cr L J 30=4 U. P L, B. (13 B ) 48=7 B n. 
411. 

* Maha Narain v Jadubir Singh, IX U U 24=9 L B Bev. 31=1927 B C. 464. 

• Sher Singh v Bamrari Singh, 12 L B Bev 14=XII U 11 168 

♦ Sam Prasad v. Chauthi, 12 L It Bev. 93=15 R D 278 

6 Chah Narain V. Lachhnn, XV U 13. 145=15 L. B Bev 223. 

9 4foii V. Collector of Bulancliiliahar, V U. D 65='3 L. B Rev. 215=1922 B. C. 
237=4 D. P. L. B. (B. R) 102=7 R. D 130 ; Raqhuhir Kuar v. Jagrani, III U. D. 
486=4 R D 292 ; Ramji Lai v. Chab Lai, 26 A. W. N 81. 

t Raghuhir Kuar v Jaqram, 1 H U. D 486 ; Shahahul Hasan v liaz Khun, 5 b. 
B. Rev 245 = VI U U 204 = 1924 R C 291=8 R I) 197 ; Karan Singh v Ram 
Prasad, VII U U 199=7 L. R. Rev. 333=1926 h. C. 401=10 B. 13. 537 ; Chunm 
V. Torwam Kuar, 9 L R. Rev. 291=IX U. D 100=12 K. D. 706. But not so in the 
case of a mortgage, Sital Singh v. Katwaru Lal\ XII 11. D. 81=12 L. R. Bev. 167. 
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than Rs. 100 may be attested * Bat if the enhanced rent exceeds Rs. 100, 
section 57 does not apply.* 

8. Execution and attestation by witnesses. — A kahuliat need not 
bo signed by the landholder, nor a patta by the tenant.* A three years’ 
kahuliat need not be attested by witnesses?,* nor a lease.® 

9. Attestation under sub-section (i). — A Deputy Collector work- 
ing in an executive capacity may attest.® It need not be in any particn- 
lar forin.^ If the document is presented within 4 months (the time under 
the Registration Act), attestation may be after that period.® 

10. Sub-section (2).— Thera must be an endorsement as required 
by the sub-section made at the time of attestation * See Badri Prasad v. 
Neta}’^ as to the sufficiency of an endorsement, also Bar Dayal Singh v. 
Mahabir Prasad Singh}^ 

11. Proof of lease. — A patwari’s entry coupled with the kanungo’s 
diary and the patwari’s order-book may prove a lease.** 

12. Effect of valid attestation and endorsement. — It has the 
same effect as registration and gives priority over a registered instrument 
registered later.** 

13. Compromises in court. — The Local Government had under section 

1 qOR 

23 of the Act of 1901, by Notification No. -r; — — dated the 19th 

May, 1902 (Gazette, dated 24th May, 1902, page 327), Rule 146 of the 
Revenue Court Manual, prescribed that where in any case pending before 
a Revenue Court, a compromise is ai-rived at providing for the rent to 
bo paid in respect of a holding or the period for which a holding is to be 
held, and an agreement is filed embodying the terms of the compromise, 
the Court .shall '* provided that the agreement is properly stamped and 
is for a term not exceeding ten years and stipulates for rent not exceeding 
Rs. 100 attest the same ”, and “ except as provided above, no Revenue 
Court shall ordinarily attest a lease or agreement unless the parties 
thereto appear before it, accompanied by the patwari within whose circle 
the Lind which i.s 1 ho subject of the lease or agreement is situate, and 

1 Sahodra v Jla,i Singh, 1927 A. I B. All 106=7 L R Rev 413=98 I. C. 503 
(A)=VII U. D. (II. C ) 235=1926 R C 518=10 B D 330. 

* Dhanpal Rai v Pnran, 1928 A. I E. All 362=26 A. L J. 455=9 L. B. Bev. 
157=IX U D (H C ) 167=1928 R. C .3.8=109 I C 793=12 B D. 125=1926 B. 
C. 518=12 B. D 125, relying I'li Dat Prasad v. Gopal Ram, 14 A. L. J. 57. 

» Radri Pram I v Nela. Ill U D 417=5 B and Or. L J 275=1 L. R Bov. 7. 

* Kali Charan v Sidh Narain Singh, II U D 333 

6 Jaggu v JViaz Ahmad, 10 Bev and Cr L J. 388=VI D. U. 233=5 L. R. Bev. 
295=1924 E. 0 41.6=8 B. D. 2l5. 

* Jignun tlh Pratad v Jndra Rtkiam Singh, V U D. 466=4 L. B. Bev. 237=9 
Rev. anil Cr L. J 251 = 1923 11 C 145=7 11 D. 62. 

7 Scihndra v JJari Sinoh, 1927 A 1 All. 106=7 L R. Rev. 413=98 I. C 503 (A) 
=1926 R. C 518 

* Muhammad fJahihiir Rahman v Dharam Singh, VII U. D (H. 0.) 237=7 L. R. 
Rev 415=98 I. C 521=1926 11 C 520=10 II D 383 

* Rilen V. (Jamnifssionsr ot BireiUg, II U I*. 445=2 Bev. and Cr. L. J. 223. 

10 III i: U -117=1 L n B-v. 7=4 II D. 232 

11 8 L. B Bov l.")6=VIII U. U 7. 

1* Muhammad Jan v Hansa, 3 Bov. and Or L. J. 120=11 U. D. 644.’ 

1* Banwari Lai v. Khuhi Ram, 37 All. 59=12 A. L. J. 1265=26 I. 0. 458. 
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present an application for the attestation thereof.” According to a 
Privy Council ruling, no stamp is required for a compromise filed in 
Court. A compromise in a suit filed in and acted upon by the Court 
and embodied in the decree, creating a long term, lifo, or permanent 
tenancy, does not require registration * 

If on a compromise enhancing rent being filed in an ejectment suit 
the eourt does not. pass a decree in terms of it, contenting itself with 
merely dismissing the suit, and the court (Assistant Collector) endorses 
the compromise without satisfying itself as to the particulars required 
by this section, the section is inapplicable and the compromise is not 
admissible in evidence, as unregistered.* The reason is that if the 
enhanced rent exceeds Its. 100, cl. (/>) does not apply. Tn Kanhaya v. 

ATwAffl/i* a compromise in a similar suit enhancing the rent and 
granting a lease for ten years endorsed by the court and acted upon 
by the parties was held to bo a registered lease for 10 years within the 
meaning of section 11 of the Act of 1901. 

An unregistered compromise filed in court to bo binding must relate 
to the subject-matter of the suit and bo embodied in the decree or order 
of the court.^ If it is substantially so embodied it is binding though 
unregistered.® 

I Bindeihri Singh V. Knllu, It U. D. 117=3 R D 27; Moti Chand v. Sultan,! 
U. D 1.36 ; Radhabai v. Din DayaU HI U. D. 242=4 R. and Or L. J. 260=4 B. D. 
73 j Ifuti. Athgar v. Muh. Husain, III U. D 299=4 R D. 122 ; Qamar-un-nissa v. 
Sheo Mangal, IV U. D. 573=5 R. D 339, Chedtt Singh v. Bhajan, IV U. D. 674=3 
L. B. Rer. 162=»5 R D. 79. Bat see Jagar Nath v. Parsidh Narain, II U. D. 5. 

* AUha v. Ram Tahal, VI U D 352=6 L. R. Rev. 23=1923 R. C. 40=8 R. D. 
258 ; Dat Prasad v. Gopal Ram, t4 A. L. J. 57, followed in Dhanpat Rai v. Puran, 
26 A. L. J. 465=IX U. D (H. C.) 167 ; Bar Sarup v. Tohfa Singh, 10 L. E, Rev. 69 
=X D D. (H. C.) 63=12 B D. 590. 

S 3 Rev. and Or. L. J. 254=11 U. D. 576. 

♦ Nur Ahmad v. Raghubar Dayal, VI U. D. 242=5 L. R. Rev. 302=1925 R. 0. 
468=11 E. and Or. L. J 2=8 R. D. 224; BuJela Prasad v. Moji Aal, B B. 8 of 
1920=IV U. D, xii=3 L E. Rev 315=7 R, and Or L J. 345=3 U. P. L. R. (B. R.) 
16 ; Suram v. Kashi, IV D. D. 344=6 R D. 357 ; Musai v. Suraj Rai, 5 L. R. Rev. 
173=10 R. and Or. L J. 214=1924 R. 0. 224=8 R. D. 440 i Badri Narayan v. 
Nand Bahadur, VI U D. 56=5 L. E. Rev 100=1924 R 0. 82=10 B. and Cr. L. J. 
132=8 R. D. 129 ; Sr> Radha Krishnajt v Daniya Prasad, 1922 R. 0. 62=V. U. 
D. 62=3 L. B. Rev. 139=7 R D. 144 ; Bhupal v. Owarka Dasji, V U. D. 244=3 
L. R. Rev. 497=9 R. and Cr. L. J. 42=1922 R. 0. 470=7 R. D. 438 ; .4i«Sa 
Khanumv. Ram Tahal, VI U. D 352=6 L. R. Rev. 23=1925 B. 0. 40=8 B. D. 
268 ; Ish Narain v. Ram Sakai, VII U. O. 96=7 L. R, Rev. 124=1926 B. 0. 127= 
10 B. D. 451. 

S Naunita V. Girdhari Lai, V U. D. 258=3 L. R. Rev. 527=1922 R 0. 5.32= 
9 R. and Or. L. J. 17=7 R D. 451 ; Ram Kuthan v. Janlci, VI U. D. 447=7 
L. R. Rev. 184=1927 R. C. 157=9 R. D. .86 ; Nijja v. Sita Ram, VI U. D. 389= 
6 L. R. Rev. 78=1925 R C. 183=8 R. D. 291 ; Debi Saran v. Maharajpat, VI U. 
D. 227=7 L. R. Rev. 380=1926 R. 0. 470—10 R. D. 286. 
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A compromise in an ejectment suit under which the rent was 
enhanced as a consideration for raising the status of the tenant to that 
of an occupancy tenant was not registered but was embodied in the 
decree. It is not admissible in evidence as to the increased rent as it 
did not relate to the suhject<matler of the suit and was not registered 
but is evidence of the fact that the defendant was recognised as an occu- 
pancy tenant, and outside evidence of the increased rent may be given.* 
Considering that the enhancement was consideration for the immunity 
from ejectment, the decision on this point does not commend itself. 

Where a compromise which required registration or attestation was 
acted upon by the parties, it was given effect to.® 

So a compromise in an enhancement proceeding fixing the rent and 
rendering it not liable to increase in the future in the ordinary cases is 
binding.® 

In the compromise of an ejectment suit terms as to rent, etc,, cannot 
be embodied in the decree.* 

A compromise to require registration must grant or create a right. 
A compromise stating that occupancy rights have accrued already does 
not require registration.® A compromise filed in a mutation case where 
the court merely orders mutation in terms of it requires registration.® 
A compromise unregistered and unstamped is not admissible in evidence 
in a subsequent suit unless it is such as could be embodied in the decree 
or order of the court.® 

If a compromise in an ejectment sui t conferring occupancy rights on 
a party though not embodied in the court’s decree or registered has been 
in operation for 12 years, it must be deemed to remain in full effect, 
as the zamindar has enjoyed the consideration of ^ the compromise for 
BO long, and the judgment on which the compromise was based operates 
as res judicata,^ 

1 Gomli V. Baij Nalh, lO Rev. and Cr. L. J. 44=4 L, B. Bev. 421=V U. D. 

602=1923 H 0. 353=7 R, D. 392, see also Udti v Bardeo, VII 0. D. 99—7 L. B. 

Rev. 120—1926 B. C. 225=12 R. and Cr. L J. 131=5 B. D. 455. 

2 Btra Lai v. Badri Prasad, X U. D. 64=10 L. B. Rev. 256=13 R. D. 430 1 

Ketha v. Bam Prasad, B. B. 6 of 1927—lX U. D. (B. B.) 17=VIII D. D. 133 8 . 

B. Bev. 365=1927 R. C. 420=9 B- a 17 ; SuUdar Singh v. Mihi Lai, 16 L B. 

Kev. 97=XV U. D. 73 ; Khaltlul Rahman v. Mahabir Bat, XV U. D. 2l6=l6 L. B. 


Rev. 341=18 B. D. 264. 

2 Raj Ktshore v. Parsidh Singh, V U. D. 397=1922 B. C. 541. 

♦ Bindeahn Saran v. Ram Sharas, IV U. D. 267=6 B. D. 468. rt n lO 

6 Shankar v. Nageshar, 7 L. B. Rev. 1=12 Rev. and Cr. L. J. 41-VII D. D. 49' 


1925 B. C. 640=10 B. D. 136. 

* Kuber Nath v. Shyam Lai, VII U. D. 116 
Cr. L. J. 154=1926 B. C. 187=10 B. D. 471. 

7 Zaburan v Bechu, 6 L. B Rev. l7— VI U. D. 328 
612=9 B. D. 265 

« Atma Ram v. Chandu Lai, 13 L. B. Bev. 172 =XIII D. D. 110. 


7 L. B. Bev. 146=12 Bev. and 


1925 R. 0. 38=1924 B. 0. 
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Where one oi: the brothers, tenants oli a holding, was in Uangoon, 
and the others compromised a suit for ejoctmont on llie ground of illegal 
sublotting of a part by surrender of iho part illegally sublet, and consi- 
deiable increase of lent on the rest, the absent brother is bound by the 
compromise even so far as it relates to increase of the rent.^ 

A compromise filed in a suit being part of a public record can be 
proved by producing a certified copy without producing the original.* 

The notification does not and could not touch the power of a Revenue 
Officer not below the rank of a kanungo to attest a lease or agreement ; 
and does not empower any other person to attest. The rules for 

attestation by supervisor kauungos are® : — 

1. The endorsement shall be as nearly as may be in the following 
form :~- 

This lease (or counterijart of agreement) was presented before me by 
the parties specified below. 1 have satisfied myself of their identity, and 
that they are acquainted with and assent to its terms. 

(1) — — (name), sou of (name), caste— resident of— who 

is personally known to me (or who is identified by— — , son of , 

caste— — , resident of— — , who is personally known to me). 

(2) , SOD of , caste— —, resident of , who is personally 

known to me (or who is identified by— — , son of— — caste——, resident 
of , who is personally known to me). 

Date 

Signature, 

2. On attesting any document under the preceding rule the super- 
visor shall note in his diary the nature of the document and the names 

and description of the parties. 


3. If the supervisor is not satisfied of the identity of all the parties, 
or that they are acquainted with and understand its terms, he shall refuse 
to attest it, and shall enter in his diary the document, the names and 
descriptions of the parties presenting it and the reason for his refusal. 


58. A 

Bight to 
land. 

such laud. 


landholder or his agent may at all reasonable times 
enter upon any land comprised in his estate 
neasure holding and not occulted by buildings 
tor the purpose of surveying and measuring 


This corresponds to section 128 of the Act of 1926 which in its turn 
reproduced section 98 of the Act of 1901 and section 30 of the Oudh 
Act. 


t ^unenhar v. Oudh Narain Dhar, XX U. D. 230=>1939 R. D. 247. 

* Gliulam Abbat v. Bisheshar, 1 L it. liev. 132=1\ U D 257*^0 Ft D. 456 

2448 

* Notification No — j 203-F — ’ dated the 18th of Aagoet, 1902 (Gazette 23rd 


Angaat 1902, p. 554). 
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Declaratory suits 

59 . (j?'l Any person claiming to be a tenant or a joint 
Sait by tenant for tenant may sue tbe landholder for a declara- 
deoiaration of right or tion that he is a tenant or for a declaration 
of his share in snch joint tenancy. 

( 2 ) In any suit under this section any person eliiimiTig to 
hold through the landholder, whether as tenant or otherwise, 
shall be joined as a party. 

1. This section corresponds to section 121 of the Act of 1926. The 
words “ any person claiming to hold through the landholder, whether 
as tenant or rent-free grantee or otherwise ” have been replaced by 
“ any person claming to be a tenant or a joint tenant ”, and the words 
‘‘ for a declaration of his share in such joint tenancy ” have been added. 
Sub-section (2) has been accordingly modified into the present sub- 
section (2). 

The words “ any person claiming to be a tenant or a joint tenant ” 
substituted for “ at any time daring the continuance of a tenancy the 
tenant of a holding ” taken in conjunction with the rest of the section, 
do not really produce any significant change. 

The Oudh Act contained no snch specific section. Section 108 (6) 
provided for a suit by a tenant for establishing a right of occupancy. 
But as amended in 1939 section 108 (136) provides for a suit for a 
declaration of right as a tenant. 

Sections 121, 122 and 123 of the Agra Act of 1926 purported to repro- 
duce, in clearer language, section 9o of Act II of 1901, sections 
121 and 122 corresponding to clause (a) thereof, and sections 123 to 
the rest. 

2, A suit under this section can be brought only while the alleged 
relation of landholder and tenant subsists. There is no other period of 
limitation.^ A tenancy continues so long as it is not extinguished. When 
a co-tenant migrates from the village leaving tha holding in possession 
of co-tenants, he and his heirs after his death continue as tenants until 
the claim to the interest as co-tenant is barred by limitation. Hence 
until snch extinction, a suit under section 59 may be brought.* Once 
it comes to an end the section ceases to apply. 

Section 45 enumerates the cases where a tenancy is extinguished. A 
tenant ejected from his holding cannot sue under the section, unless he 

1 Tulshi Ram v. Pdbitra Kuar, XV U. D. 92=15 L. B Rev. 291 *, Lalji Saha* 
V. Ram Naraht, 15 L. B. Bev. 567=XV U. D. 325. 

* Mohan Pandey v. Chhatradhari, 14 L. B Bev. 916=X1V U. D. 616. 

T. A.— 40 
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Where A and B claim a holding as rivals, and A sues for declaration 
of his right in a civil court, B inny sue him and the landholder in a 
revenue court under the section.* A suit for a declaration of plaintiff’s 
right as a tenant of a portion of the area of a plot, on the ground that 
the plot formed part of the ancestral holding of the parties, is under tha 
section.* 

Whore a widow remarries her co-tenant who takes possession of tha 
whole holding claiming through the landholder, a reversioner of her 
husband may sue under section 183, but not under section 59 or section 
180* 

A tenant plaintiff must start off with the allegation that he is the pro- 
prietor or a tenant of the holding. If he asserts that he is the proprietor 
of the land and that B, though the zamindar, has been illegally interfering 
with his possession, and that therefore he seeks a declaration of his right, 
the suit is not within the section, although B pleads that A is his tenant. 
Where out of four branches of a family three are recorded as occupancy 
tenants and the fourth as in possession with the other three, and the 
zamindar does not object, the fourth is entitled to be recorded as an 
occupancy tenant in spite of any objection by one of the other three.* 

Section 192 enables a suit to be brought in respect of rent-free 
grants and section 206 in respect of groveland to the effect mentioned 
in sections 59, 61. 

The substitution of “ any ” for “ the *’ will enable any one of the co- 
tenants to sue. 

Under the Act of 1901 it was held that a suit by one of several joint 
tenants was not bad.* 

In a joint Hindu family, while the father is alive, his son cannot 
sue for a declaration that he possesses a share in a fixed-rate holding.® 

4. Holding'. — The word holding is no longer a part of the section, 
but is displaced by the word ‘ tenancy.’ It was ruled that holding in 
section 95 of the Act of 1901 was not confined to an agricultural 


* Sheikh Murli v. Sheikh Salim, 7 L. R. Rev. 319*=1926 R. C. 403'=VH U. D. 
189=10 R. D. 528. 

* Bam Pratab Singh y. Chottey Lai Singh, 26 A. L. J. 431=«1928 A. I. B. 
All. 269=1926 B. C. 29=109 I. 0. 419=1X U. D. (H. 0.) 166=9 L. R. Rev. 154= 
12 E. D. 136. 

* Surja V. Govind Singh, XIX V. D. 264=1938 R. D. 935. 

* Sultan V. Dwarka. XVIII 0. D. 24=1937 R. D. 15. 

S Earnam v. Phunda, III U. D. 642=1 L. E Rev 9=4 B. D. 453 ; Amdani 
Bihi V. Sri Ramohandra Naik, V 0. D. 618=4 L. B. Rev. 306=1923 B. C. 131=1 
B. D. 312 . 

* Jokhan Lai v. Jtoala Pratad, 14 L. B. Bev. 188=XIV U. D. 432. 
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holding, and the lessee oE a right to cat thatching grass,* or oE a right 
to ^ collect grass grown,* was as tenant held entitled to sue. The two 
objects mentioned above come within the definition o£ sayar, bnt what 
is paid for sayar is rent, and a sayar holder comes within the definition 
oE tenant. 

5. The landholder.— See section 3 (11) Eor meaning. Usnally it 
means the person who admitted the plaintiEE as tenant or as against 
whom he is the tenant, i. e., the person to whom he is liable to pay rent. 

6. A suit under section 59 is No. 3 of Group B of the Fourth 
Schedule. The court-fee is eight annas. There is no limitation. It 
lies in the Court of the Assistant Collector of the First Class with an 
appeal to the Commissioner. In Ondh the suit was provided for by 
section 108 (6) and after the amendment of 1939 it is provided for by 
108 (136). 

7. For declaration that he is a tenant. — A simple suit of A for a 
declaration that he is the tenant in respect, of a holding of which B is 
the landholder presents no diffioully, but is not very common, for the 
simple reason that if he is in posses.sion, there is no need for such a 
suit. If he is not in possession he is either kept out of possession by 
the landholder or someone else and that leads to complex or complicated 
plaint.s. Many positions are conceivable : — 

(t) that he was admitted to the holding either orally or under a 
lease or kabuUat, but the landholder refuses to recognise 
his position, and to give him possession ; 

{it) that after letting the land to him, the landholder has put 
somebody else in possession who refuses to recognise his 
position ; 

(tt'O that though he is the tenant, somebody else has set himself 
up as tenant ; 

(tv) that he is a part tenant with the person in possession as 
tenant ; 

(e) that the landholder has obtained an illegal or unauthorised 
surrender of the holding ; 

(vi) that an illegal order of ejectment, whether followed or not by 

actual ejectment, has been passed ; 

(vii) that the landholder under the wrong impression ^ that the 

holding has been abandoned refuses to reinstate him ; 

(yiii) that the landholder under the wrong impression that the last 
admitted tenant died hairless, although, ho the plaintiff, is 
such heir, refuses to recognise his status as tenant ; 

1 Sher Alam Khan v. Muh Said Khan, III U D. 123=5 Bev. and Or. L. J. 17“^ 
1 U. P. L. B. 11=52 I. C. 228=4 B. D. 527. 

* Tapti V. Jlamdhari, IV U. D. 374. 
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(ix) that though he was out of possession for a time, his right, as 
tenant has not become barred, although the landholder 
thinks so ; 

(as) that though the Government acquired the land in the holding 
for a public purpose, it has restored the land to its original 
use ; 

(xi) that although there was a fusion of proprietary interest and 
tenancy interest for a time, there never was any merger. 

(t) As to (i), that the plaintiff was admitted to the holding. The 
plaintiff may aver that the holding was initially let to him ; or that he 
was previously in possession as subtenant, or mortgagee, and the 
tenancy-in-chief having terminated, ho has under the law or by 
agreement become the tenant-in-chief ; or that the mortgage having 
terminated, he has become the tenant. These cases present no difficulty. 
This suit is for recognition of his status as tenant and clearly falls 
under section 59. 

A suit for a declaration, in answer to a notice of ejectment, that the 
plaintiff holds under a perpetual lease, is a suit of the nature of the suit 
in section 61, and does not lie in a civil court.* 

(a) Where he holds under a lease or hahuliat the genuineness or valid- 
ity or both of that document may be open to challenge, A simple suit 
for a declaration by a tenant that the lease is genuine and valid would be 
in effect a suit to declare the plaintiff’s status as tenant and hence is 
cognizable exclusively by a revenue court, and if the revenue court has 
already decided in favour of or against the lease, a civil suit does not He 
to get round that decision. 

If the landholder alleges that the lease has expired, he must go to a 
revenue court in ejectment.* That court can go into the question of the 
genuineness of a lease or other document sot up by an alleged tenant in 
proof of his status as tenant,® though in a general way of speaking it may 
not have exclusive jurisdiction in the matter.* 

A suit for cancellation of a lease for breach of a condition as to alien- 
ation and for declaring the alienation void, or in the alternative for a 
declaration that the lease is cancelled for breach of its conditions is really 
a suit of the nature contemplated by section 172 and does not lie in a 
Civil Court.® 


t Bhawant Bhtk v. Jiup Hahesh, 3 0 C. 87. 

® Chhah Narain v. Srt Krithna Din, 12 O C. 164 ; Bith Nath Saran Singh v. 
Sttla BaJe$h Singh, 1924 A. I. R. Oudh 69=.6 L. B. Rev. (0.) 67=-1923 B. C. 576=8 
E. D. 784 

S Sheo Rntan v. Ram Narain, 9 0. L J. 98=66 I. 0. 119 ; Jagan Nath Singh v. 
Drighijay Singh, 21 0. C. 210 ; Khiali v. Bihari Lai, HI p. D. 327. 

4 Debi Bahhth v. Ram Dliani, 19 0 C. 58. 

® Lai Jagdiih Bahadur v. Sheo Raja, 6 O. 0. 289. 
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Where a notice was cancelled on the finding that the lease was proved 
and valid, a civil suit does not lie for a declaration that the lease is a 
forgery, or that it was given by a person having no authority to execute 
it or that the tenant is liable to ejectment.^ 

In Jagan Nath Singh v. Drigbtjay Singh, ^ in a suit to contest a notice 
of ejectment, the revenue Court cancelled the notice, holding that the 
plaintiff had made out a pvima facie case of under-proprietary right. The 
talukdar sued in a Civil Court, for a declaration that the defendant had , 
no such right, that he was a mere tenant of the land in question, that the 
lease set up by the defendant is a fictitious deed and that the decision of 
the Board of Revenue was erroneous. The defendant, at the trial, gave r 
up all pretence to proprietary or under-proprietary rights, and pleaded 
that he was an occupancy tenant. The i'jsue was therefore narrowed 
down to whether the defendant was a mere tenant or an occupancy tenant. 

The trial of this issue is within the exclusive jurisdiction of revenue 
courts. The court .should therefore stay its hand, and not proceed further 
to decide whether the patla was gennine or fictitious. 

A^s crop was distrained for arrears of rent by the zamindar. A con- 
tested the distraint on the plea that he was a muajidar (to whom section 
95 of Act II of 1901 did not apply) and that his so-called guardian had 
no business to execute a lease or agreement to pay rent therefor. The 
revenue court found against his claim, held him to be a tenant and the 
lease or agreement to be binding, and decided the proceeding against him, 

A's suit in a Civil Court for a declaration that the land was muaji and 
the zamindar had no right to take rent from him as the so-called guardian M 
was not his guardian and had no power to enter into a lease or agreement 
was held not maintainable, as the suit was in effect for a declaration that 
the revenue court decision was wrong.® 

Except for the previous revenue court decision the civil court would 
have been quite competent to grant the declaration, as section 95 of the. 
Act of 1901 did not apply to mutt/i'-holders, (nor does section 59 ot the' 
present Act.) 

Where a landholder obtains a decree for arrears of rent against a 
tenant on the basis of a kabuhat set up by him the tenant cannot sue in a 
Civil Court for a declaration that the kabuliat was a forgery.* In Nanda 
V. Muhammad a single judge held that a civil suit lies to cancel a 
revenue court decree for arrears of rent obtained by fraud. 

A civil suit was held to lie at the instance of a lessee for the specific 
pei’formance of an agreement to grant a perpetual lease.® The point was 

1 Badri v. Khurihtd AU Khan, 20 O. C. 182 ; Dharam Raj v. Bhondu Khan, 18 
O. C. 84. 

» 21 0. C. 210. 

® Ajudhia JPuTi v. Birj Bhuhan, 17 A. L. J. 922=»51 I. C. 143=^5 R. aod Cr. L. J1 
175=1 U. r. L. 11. (A.) 04. 

♦ Keshab Deo v. Bahori, S. A. 883 of 1905 decided on 30tli November, 1906 i see 
also 2(1 0. C 182 ; 18 0. 0, 84 cited above. 

6 II U. D. 722. 

® Dip Ghand v. Muhammad Khalil, 47 All. 626=23 A. L. J. 505=1926 A. I. R. 
All. 584=VI U. D. (U. 0.) 479=11 K. andCr. L. J. 160=6 L. B. Bev. 152=1926 
R. 0. 290, 331=88 I. 0 162=9 B. D 161. 
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really not argued or considered by tbo judges. The question is whether 
the real object would not have been served by a suit under section Gl. 

A suit by a landholder that a lease set up by the tenant was given by 
an unauthorised person and was (horefore not binding on him is really a 
suit under section 6L or for ejoulment. and does not lie in a (Uvil Court, 
as any substantive relief which the plaintiff may got Ity the declaration 
being allowed could bo granted by the revenue court in a properly framed 
suit* specially if the revenue court has already in a suit for ejectment up- 
held the lease, ^ for in a suit under sections 183, 59, 61 or for ejectment 
it is the duty of the revenue court to decide as to the genuineness, vali- 
dity or terms of a lease set up before it can decide the suit.® A landholder 
cannot sue in a Civil Court for a declaration that a perpetual lease set up 
by an admitted tenant is not binding on him, for its validity and effect 
can be determined by a suit under section Gl or for ejectment.^ So a 
civil suit does not lie for the ejectment of a lessee on the ground that it 
is not binding on the plaintiff-landholder as it was given by an 
unauthorised person.® 

A landholder may sue for ejectment of a tenant holding under a per- 
petual lease without getting it cancelled as a lease not binding on him.® 

Where A sets up an oral lease in his favour and B a registered lease 
in his favour, a Civil Court cannot adjudicate on either lease.’ 

Phool Singh v. Gobind Koer,^ should, however, be noticed. In a suit 
for ejectment brought by a landholder against his tenant, the latter setup 
a lease granted by the plaintiff's father The Assistant Collector refused 
ejectment until the validity of the terms of the perpetual lease granted 
on very favourable terms to the lessee had lieon decided by a competent 
court. The landholder then sued in a Civil.Court for a declaration that 
the lease being of ancestral property and not bencbcial to the estate and 
having been obtained by the exercise of undue influence by the lessee 

1 iZoi Ktdhan Chand v. Mahadeo Stngh, 21 A. W. N. 49 ; Badri v. Khurshed Ali 
Khan, 20 0. G. 182 ; Dharam Raj v. Bhondu Khan, 18 0. C. 84. 

2 Ram Singh v. Rao Girraj Singh, 37 All. 41=-12 A. L. J. 1252=26 I. C. 731. See 
the last two cases cited iu the previous note 

2 Kathwa V. Jagdiih Naram, I U. D. 262=32 I. 0. 905 (suit under section 54) ; 
BiU Jan V. Mutsaddi, VII U. D. 206=7 L. K. Kev. 349=1926 K. C. 438=10 E. D. 
575. 

< Shtr Khan v. Debt Praiad, 37 All. 254=1 3 A. L J. 364=28 I. G. 552 ; Pooran 
Singh V. Haidari, 39 I. G. 358=3 R. and Or. L. J. 94 ; Khiali v. Bihari, HI U. D. 
327. 

6 Sundar Lai v. Kifayai Buaain Khan, V U. D. (H. G.) 22=8 R. and Gr. L. J, 126 
=1922 R. G. 14=3 L. R. Rev. 134=8 R. D. 529. 

« Raj Roop v. Kandhay, 47 All. 2=22 A. L. J. 846=1924 A. 1. R. All. 755=VI 
U. D. (H. G.) 292=5 L. R. Kev. 313=1924 R. C 460=82 I. G. 238=11 R. and Or. 
L. J. 12=9 R D. 341. 

7 Sita Ram v. Chait Ram, 1923 A. 1 R. All. 257=V D. D. (H. 0.) 181=4 L. B. 
Rev. 291=1923 R. G. 243=71 1 G. 447=7 R. D. 96 

« 80 I. G. 399=5 L. R. Rev. 141=1924 U. G. 201. 
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who was his father’s mistress, was not binding on him. The Bench very 
reluctantly and hesitatingly granted the declaration, though they held that 
they could not grant possession. The case is only authority for the view 
that if the Revenue Oourt expressly refuses to go over the question of the 
validity of a lease set up and leaves to a Civil Court to adjudicate upon 
it, the Civil Court may entertain a suit of the nature. 

In Gomti Kunwar v. Gudri,^ where in a rent suit the revenue court 
had decided that a lease set up by the defendant was genuine, the land- 
holder’s civil suit for a declaration that the lease was not genuine was 
held not to bo barred by the rule of res judicata. The question whether 
such a suit lay at all was not considered by the learned judge. Husain 
Shah v, Gopal,^ held a civil suit maintainable. 

(6) If A claims proprietary rights in a land, he may go to a Civil 
Oourt for declaration of right, but if in a revenue suit brought by the 
landholder against A, it has been held that .d is a tenant, either because ' 
A did not raise the plea of proprietary title or the plea was decided 
against him, A cannot sue in a Civil Court for declaration of his proprie- 
tary rights.® Similarly if the revenue court in a similar suit had decided 
that A was proprietor and not tenant the plaintiff cannot resort to a civil 
suit for declaration of his title and for possession, describing the defend- 
ant as a trespasser.* 

So if the revenue court had held d. to bo a fixed-rate tenant and 
therefore not liable to ejectment, the plaintiff is debarred from proceeding 
to a Civil Oourt to dispossess i? as a trespasser.® A decision by a revenue 
court that A is an exproprietary tenant of certain land cannot be 
questioned by the parties in a civil court.® 

But if the revenue oourt had refused ejectment on the ground that 
B was not an agricultural tenant of the plaintiff and therefore the revenue 
court had no jurisdiction, a civil suit to dispossess B aaa trespasser 
lies.^ 

If the revenue court did not decide the question of proprietary title 
and dismissed the suit on the basis that B had a prima facie right to hold 
the land either as tenant or as proprietor, a civil suit for declaration o£ 
plaintiff’s title and possession would lie.® 

(c) Similarly, a suit by a tenant that he is a tenant of a particular 
class or under a particular tenure or on particular terms and that a lease 
or kabuliat relied on by the landholder is not genuine or valid, or a 

t 25 All. 138^22 A. W. N. 202. 

2 2 All. 428 followed in 20 All. 241. 

» Salih Duhe v. Deoki Dube, 2 A. L. J. 334=27 A. W. N. 1 ; Beni Pande v. JSTou- 
shal Kishore, 29 All. 160=4 A. L. J. 53=27 A. W. N. 6 ; Kalyan V. Tiha Bam, 2 I. 
0. 353 ; Rahmal Khan v. Talib Husain, 11 U. D. 761. 

♦ Sunder Singh v. Dina Nath, 37 All. 280. 

® Maharaja of Vieianagram v. Ghango, 7 A. L. J. 655=6 I. 0. 834. 

* Mool Ghand v. lltifat Husain, 4 Lack. 220=1929 A. I. B. Oadh 362=115 1. 0. 
837=13 B. D. 104. 

7 Baj Mangal v Maekinnon, 10 I. C. 875. 

® Chauharja Singh v. Sarabjit, 10 A. L. J. 86=16 I. 0. 303. 

T. A.— 41 



322 U. P. Tenancy Act— G-en. provisions about tenancies [Chap. V 

forgery, is one to got in effect a relief under section 61 and is cognizable 
exclasively by the revenue court which can and must enquire and decide 
on the genuineness or validity or both of the lease or kabuliat Por in- 
stance, a suit fur a declaration that the plaintiff intended to take a lease 
for two years, but the lease as actually executed was in perpetuity and is 
not binding on the plaintiff is really a suit to determine the terms of the 
tenure of the plaintiff and is one under section 61 exclusively within the 
jurisdiction of a revenue court and outside the cognizance of a Civil 
Court.* 

A person whoso claim to an occupanc}' tenancy has been negatived 
by a revenue court actiug uuder the Land Rovenno Act cannot sue in a 
Civil Caurt for a declaration that he is an occupancy tenant. ^ 

Where a tenancy is admitted and the question is whether the lease 
which covered it is terminable or perpetual, the suit is under section 61 
and within the exclusive jurisdiction of the revenue court.* 

(d) A suit by a landholder for a declaration that A is not his tenant 
is not uuder section 60 or section 61 and ostensilily lies in a Civil Court^; 
and a suit for a declaration that a lease set up by A is forged or invalid 
is a civil suit ; Imt if he sues for a declaration that B and not A is his 
tenant, the suit is under section 61 and within the exclusive jurisdiction 
of a revenue court, which can decide as to the validity or genuineness of 
any lease set up by A, and hence in such u case, a landholder's suit for a 
declaration that the lease exhibited by A is forged or invalid does not 
lie in a Civil Court. 

(«) As to (»), where after letting to A, the landholder has lot tlie same 
land to B. In such a case the suit may bo for a simple declaration that 
A and not B is the tenant of the landholder, which clearly comes under 
section 59, or it may be a suit for such a declaration and for possession, 
i, a combined suit uuder sectiou 59 and section 133. The suit may 
be either against the landholder or B or both. 

Under Act II of 1901 it was held that dispossession by the subsequent 
lessee was dispossession by the landholder.® At the same time it was 
held in 13 A. L. J, 295, that a suit by the first lessee against the subse- 
quent lessee (to which the zamindars wore made parties but they did not 
contest the suit^ was one between rival claimants to a holding and there- 
fore lay in a Civil Court, although the revenue court had previously 
awarded a decree for arrears of lent to the second lessee against the first 

1 Mukhtari v. Harbana Singh, 1928 A. I. 11. All. 614=IX U. D. (H. 0.) 

L. B. Eev. 216=118 I. G. 872=12 R. D. 386. 

* Sri Haraleh v. Jagrani, III 1. 0. 656=12 li. D. 375. 

® Ganga Sam v. Beni Sam, 7 All. 148=4 A. W. N. 312 j Mahip Singh v. Ghota, 
3 A. W. N. 67 ; Antua v. Ghulam, 6 All. 110. 

* Narain Sao y. Kalka, 11 U. D. 747. See ootee to section 60. 

^ Balhhadar v. Somaru, 13 A. L. J. 295=27 I. C. 914 ; Sam Lai v- Chunnl 
Lai, 27 All. 372=2 A. L. J. 69 j Sokhai v. Sam Prasad, 7 I. C. 486 ; Haabi v. 
Bahala, 19 All. 34=16 A. W. N. 109 ; Prayag v. Mahabtr, 1922 A. I. B. All. SIT-^ 
V U. D. (H. C.) 109=1922 B. C. 246=3 L. B. Rev. 233=69 I. 0. 811=7 B. D. 14. 
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objection that 

landholder and tenant being recognised by a competent 
evenue court could not be re-agitated in a Civil Court. Under the^ pre- 
sent sections 1 83. 59 this suit ^ould lie only in a revenue court. ^ 

rely on leases in their favour 
and one of thorn has dispossessed the other, the person dispossessed can- 
not sue the other for possession and declaration of title, damages and 
injunction in a Civil Court, as some of these reliefs offend against the 
provisions of section 242.1 


.. else, say 3, sets up a tenancy in 

•£ L Is-ndholder is a party, the considerations in case (ii) will 
epp y 5 if he is not a party, whether the suit falls under section 59 
or section 183 or both depends on the expressions used in the plaint If 
he pliunt indicates that B is claiming through the landholder as tenant 
the suit 13 either under section 59 or section 183 or both.* 

If] however, there is no such indication and B is sued as a trespasser, 
pnie and simple, a civil suit provides the only remedy unless section 180 
IS resorted to.® 


Where the real dispute between rival claimants of a grove was the 
right to transfer the grove or a part of it, the revenue court is the proper 
forum.4 


Under Act II of 1901, a suit between rival tenants, i, e., a suit by A 
against B that he and not B was the tenant of a holding was one for a 
Civil Court,® even though the landholder was impleaded but no relief 
was sought as against him ® So under the Oudh Act.^ 

1 Sita Ram v Chait Ram, V D. D. (H. C.) 181. 

* Ram Iqbal Rai v. Telesari Kaari, 1930 A. L R. All. 713=11 L. R. Rev. 349 ; 
Balesar Pandey v. Ram Tahal, 1930 A. I. R. All. 559=XI U. D. (H. 0.) 236=11 
L. R. Rev. I89=-U R. D. 409 

S Ananti v. Chunni, 52 All. 501=1930 A. L. J 256=1930 A. I. R. All. 193—XI 
D. D (H. 0.) 201=11 L. R. Rev. 150=124 I. 0. 540=14 R. D. 201. Contra, 
Nandan Mallah v. Muh. Ali, 1929 A. L. J. 940=118 I. 0. 688=XI U. D. (H. 0.) 
571=11 Ij. R. Rev. 14=13 R. D 756. See bIbo Bahadur v. Mahabir, II U. D. 114. 

* Baeheha'i v. Daulat Ram, 1936 A. I. R, All. 64=1936 R. D- 414=XVII D. D. 
65=XVI U. D. 500=1601. 0. 865. (The plaiotiS’s claim was about trees iu a grove 
which had been sold by defendant.) 

® Bhup V. Ram Lai, 33 All. 795=8 A. L. J. 1009=11 I. 0- 268 ; Inayatunmua 
V. Salimunnisaa, 29 I. C. 568 ; Harbaran Lai v. Naurangi, 60 I. C. 613=6 R. and 
Or. L. J. 322=2 U. P. L. R. (A.J 382 ; Muh. Zahid Ali v. Muh. Husain, V U. D. 447 
=9 R. and Or. L. J. 231=1923 R. C 99=4 L. R. Rev. 211=7 R. D. 258, hot see 
Prayag v Mahabir, V U. D. (H. C.) 109. 

® NaJechedi v. Ram Das, 11 A L. J. 447. 

1 Kalpa Nath v. Mata Din, 18 0. 0. 48 j Laehman v. Ram Singh, 24 0. 0. 15=61 
I. 0. 290 ; Saheb Din v. Mahabir Singh, 3 Luck. 273=X U. D. (H. C.) 7=9 L. R. 
Rev. 350=12 R. D. 326, dietingaiehieg Dilawar Khan v. Kulsum, 13 0. L. J. 496 
=93 I. 0. 62 ; Thahur Dei v. Parbhu, IV D. D 636=3 L. R. Rev. 42. 
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If such a contention arose incidentally in a suit properly wiihin tlio 
cognisance of a Civil Court, e. g., in a suit for damages by A against B 
for cutting away his crops, there was no reason for shutting out the 
Civil Court jurisdiction.* 

If, however, a competent Revenue Court had already decided in a 
suit that A was the tenant-in-chief and B was only his sub-tenant and 
had ejected him, B could not sue in a Civil Court that he and not A was 
the tenant-in-chief.* 

The facts in 43 All. 191 were these : — 

In a Revenue Court litigation, in 1898, it was held that A and not B 
was the occupancy tenant of certain plots constituting a holding. In 
1914, B sued C, D, E, who alleged themselves to be heirs of A and in 
occupation of the plots as such, for ejectment, and it being held that 
they had not inherited the holding they were ejected. In 1915, in a 
suit for arrears of rent brought by B against C, D, E, it was ruled in 
view of what had been decided in 1914 and other evidence that the latter 
were subtenants of B. The civil suit of C and D that they were the 
occupancy tenants was held not maintainable by three judges. 

Even a suit under section 9, Specific Relief Act, would not have 
been open to G, D, on the ground that they had been dispossessed 
without their consent.® 

The pendency of a revenue suit between A and B in which the issue 
was whether A was the tenant of the land or a subtenant of B was 
enough to incline the Civil Court not to grant a relief of declaration to 
the effect raised in the issue 

If the Revenue Court had decided that C, D, wore the tenants-in- 
chief and not B, the latter could not have gone to a Civil Court for a 
declaration that he was the tenant-in-chief.® 

But if the Revenue Court had not decided the issue raised, leaving 
it to a competent court, a civil suit would have lain.® 

* Ganeth v. Kmdan, 15 1. 0. 33. 

* Mulkt V. Ram Lai, 43 All. 191 (P. B.)-=18 A. L. J. 1030—1921 A. I. B. All. 
348—IV U. D. 814=.! L. B. Rev 177=7 R. and Cr. L. J. 9=2 U. P. L. B. (A.) 400 
=9 R. D. 393, Contra, Kanhai Ram v. Durga Prasad, 37 All. 223=13 A. L. J. 278 
=27 I. C. 913. 

5 Rajwant Kuar v. Jldhahir Rai, XII U. D. (H. C.) 63=12 L. R. Rev. 47=15 B. 
D. 185 ; Khushnud Hvsain v. Janhi Prasad, 53 All. 532. 

* Fateh Smgh v. Gopal Narain Singh, 48 All 88=23 A. L. J. 941=1925 A. 1. E. 
All. 637=89 I. C. 1013=IV U. D. (H 0 ) 553=.5 L R. Rev 206=1925 B. C. 450 
=11 R. aod Cr. L. J 301=9 R. D. 63 ; Ganga Chamar v. Bindeshri, 47 All. 904=23 
A. L. J, 529=1925 A. I. R. All. 615=88 I. C 684=1925 R 0. 361=11 B. and 
Cr. L. J. 216=V1 U. D. (H. C.) 499=6 L R. Rev. 173=9 R. D. 166. 

6 iJam Das V. Z)«6n, 44 All. 724=20 A L. J 606=V U. D. (H. C) 75, lll=* 
1922 R. G. 111=8 R. and Cr. L. J. 295=7 B D. 17 ; JanlA v. DeU Shankar, 1922 
A. 1. B. All. 274=V U. D. (H, 0 ) 125=1922 R. 0. 429=69 I. 0. 799=7 B. D. 10. 

9 Chauharja Singh v. Sarabjil, 10 A. L. J. 85=15 I. 0. 303. 
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So iE the Bevenne Court did not dispose o£ a previous suit by A to 
eject If as his subtenant on the plea raised by S that he and not A was 
the tenant-in-chie£, and dismissed ^’s suit Eor a technical defect, A 
could sue 5 in a Civil Court as a trespsser who had denied his title,* to 
establish his right as the tenant-in-chief and for possession. The decision 
is open to the oiijection that A having once admitted 5 to be his sub- 
tenant could not eject him except as provided by the Tenancy Act and 
denial of title is not one of the grounds of ejeetment mentioned in the 
Act and the Civil Court is not the proper forum for such a suit. 

A suit for recovery of possession by a person alleging himself to 
be a co-tenant or the tenant having a better right than the defendant 
does not lie in a Civil Court.* 

(io) As to (i«), that he is a joint or part tenant with B, it is now 
expressly mentioned and the proper forum tor the suit is the Revenue 
Court.® If the entry in a settlement khatauni is in B’s name, A, 
belonging to some other branch of the family, must prove his co-tenanoy 
with B.* Under Act II of 1901, section 95 did not apply to suits between 
persons claiming as joint tenants® with other defendants in the suit, but 
under the present Act, section 59 does apply, and such a suit is within 
the exclusive cognizance of a Revenue Court. It was held that if in a 
previous Revenue Court proceeding, e. g., for ejeetment, the court had 
decided that the defendant sought to be ejected was not a joint tenant 
with the then plaintiff, the then defendant could not sue in a Civil 
Court for a declaration that ho was a joint tenant with the then plaintiff, 
now defendant.® 

And if the Revenue Court had hold that the plaintiff and defendant 
in the ejectment suit or other proceeding before it were co-tenants and 
acted accordingly, the then plaintiff could not and cannot institute a 
civil suit to eject the defendant that the latter had denied his title and 

* Jagan Nath v. Ajudhia Singh, 35 All. 14=10 A. L. J. 408=»17 I. 0. 376. 

* Shea ShanJtar Singh v. Sangram Singh, 1938 A. L. J. 373=XIX U. D. (H. 0.) 
52-=1938 B. D. 458. 

5 Amar Singh v. Govind Sam, i7 All 616=23 A. L. J. 449=1926 A. I. B. AIL 
465=1925 R. C. 273=88 I. C. 247=-VI D. D. (H. 0.) 510=6 L. B. Bev. 168=11 
B. and Cr. L. J. 222=9 B. D. 147. 

* Suhra v. Tulai, XVIII D. D. 299=1937 B. D. 460. 

6 Bunny Panda v. Brahmdao, 1931 A L J. 852=XII U. D. (H. 0) 182=12 L. 
B. Bev. 347=133 I. 0. 911=15 B D. 678 ; Sam Pertab Singh v. Chotey £al, 26 

A. L. J. 431=1928 A. I. B. All 369=IX U. D (H. C.) 163=7 L. B. Bev. 154=1926 

B. 0. 29=109 I C 419=12 B D. 1306 ; Softdeo v. Budhai, 51 All. 863=1929 
A. L. J. 849=1929 A. I. B. All. 571=117 I. 0. 337=13 B. D. 556 ; Khelariv. 
Ear Prasad, 1930 A. L. J. 1015=1930 A. I. B. All. 434=XI U. D. (H. 0.) 248=11 
L. R. Bev. 202=14 B D. 381. 

b Kish 07 ’ Singh v. Bahadur Singh, 41 All 97=16 A Ij. J. 333=48 I. C. 470 ; 
Goiind V. Ammar, 1925 A. I. B. All. 194=VI U. D (H. C) 86=6 L. E. Rev. 
138=10 B. and Cr. L. J. 175=1924 R. C. 139=75 I. 0. 628=9 B. D. 385. 
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for a declaration of such title.* In 3.3 All. 523 the defendant was 
alleged to be a subtenant, and as such he could not bo ejected except as 
provided by the Tenaney Aet, and denial of title is no ground for 

ejectment under the Act. So in 41 All, 213 and 24 A. L. J. 1009 

Ca three judge ca.^e). 

Though under the law then prevalent, A could sue 5 in a Civil Court 
for a declaration that he was a co-sharer in the tenancy with BA the 
pendency of such a suit did not preclude a competent Revenue Court 

from entertaining S’.s suit to eject A as his sub-tenant.® The grant of 

a decree for ejectment by the Revenue Court, though it does not affect 
the question we are considering, created another difficulty in the path of 
A’s civil suit. 

But though A could sue fl in a Civil Court for a declaral.ion that he 
was a joint tenant with him, there was no warranty for the proposition 
that he could sue in a Revenue Court for a declaration that he was the 
sole oecunancy tenant and B was not a co-sharer in the tenancy with 
him A single judge, however, held to the contrary and decided that such 
a suit did lie, and that A could not sue tor the same relief in a Civil 
Court.* Under the present Act, section 59, if the plaint shows that B 
was claiming to hold as tenant the decision would be right, otherwise 
not. 

If A sued B for a declaration that B was his subtenant and not a 
joint tenant with him, the Revenue Court was and is the proper forum.® 

A and B, two females, were occupancy tenants of a holding B 
granted a perpetual lease of the holding to C and D without A's consent. 
A sued B, C and Z? in a Civil Court for a declaration that the lease was 
invalid and for maintenace of her possession or, in the alteimative, for 
possession The plea of jurisdiction was I’aised. The High Court held 
that, on the allegation in the plaint, the Revenue Court was the proper 
forum for the suit.® The learned judges observed We consider that 

* Narain Singh v. Gobind Earn, 33 All. 523=8 A. L. J. 431 =9 I. 0. 1 022 ; 
Baljit V. JloJiipat, 41 All. 213=17 A. L. J. 60=5 R. and Cr. L. J. 53=49 I. 0. 118 ; 
Bahoant v. SardbjiU 1927 A. I. R. All. 70 (F. B.)=24 A. L. J. 1009=VII U. D. (H. 
C.)'222=7 L. R Rev. 393=1926 R. C. 435=10 R. D. 77. 

* Kalin V. Ka»U, V U. D. 462=4 L, R. Rev. 232=9 R. and Cr. L. J. 242=1923 
R. C. 157=7 R. D. 266. 

* Harkath v. Bern Baj Jiao, VIT U. D. (H. C. ) 215 ; 7 L. R. Rev. 386==1926 R. 0. 
481=10 R D. 325 ; [Tohar v. Pralah, 21 A. L. J. 89=1924 A. I. R. All. 131=Vr 
U. D. (H. 0.) 25=5 L. R. Rev. 1=1923 R. C. .541=10 R. and Cr. L. J. 26, 72=79 T. 
C 367=8 R. D 329 ; Ram Balt v. Malctula, TI U. D. 083 ; Najibullah v. Gnlsher 
Khan.3l All. 348=6 A. L. J 34.3=1 I C. 594 ; Qangn Prnaad v. Ram Prasad, 26 
I. C 862 ; Dhanpat Rai v. Jolehan, 2 I. 0. 401. 

* Diwan Singh v. Randhera, 12 A L J. 1322=26 I. 0. 718. 

® Bindeshri v. Guni, TI U, D. 13=2 R and Cr L. J 105=4 R. T) 483 ; IChtjali v. 
Parmeshri, V U. D. 160=6 R D. 95. 

® Duiji Kitnwar v. Baila Kunwor, 1932 A. L J 521=1932 A. T R All. 466 = 
XIII U. D. (H 0) 143=13 L R. Rev. 282=16 R D. 4.34. 
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under section 121, Agra Tenancy Act, it is open to the plaintiff to sue 
defendant for a declaration in regard to plaintiff’s rights in this tenancy. 
It is farther open to the plaintiff to sue under section 44 of that Act 
for the ejectment of persons such as defendants 2 and 3 {C and Z>) whom 
she alleges to bo occupying the plots of land without her consent. As 
the plaintiff does not definitely say that the defendants 2 and 3 are in 
possession through a lease, the plaint could allege, as the present plaint 
does, that the relief of ejectment of defendants 2 and 3 should be granted 
if they are found to be in possession. We consider that this would 
cover all the reliefs for which the plaintiff asks.” And all these could bo 
granted by the Revenue Court. 

A suit for a mandatory injunction to demolish certain constructions 
newly put up brought by a tenant against a co-tenant and for a perpetual 
injunction prohibiting the defendant from doing any act in the futurel 
may be brought in a Civil Court.* 

Where a fixed-rate holding belonging to the members of a joint 
Hindu family is alienated by some of them only, the others may sue in 
a Civil Court to set aside the alienation and for a declaration that it 
does not affect the intersLs of the family including the plaintiffs, as the 
individual members are not co-tenants between themselves or ris-a-vis 
the landholder.* 

A holding once belonged to four brothers A, B, C and Z>. D separated 
and took some of the land as his share, with the result that two indepen- 
dent holdings, one of A, B and C, and I he other of D came into 
eidstence. B and C died lieiriess and A became the sole owner of the 
holding ol A, B and C. Later on four bighas odd out of that was given 
to D, but the revenue papers recorded the entire holding (formerly of A, 
B and C) as one holding. A sued D for partition or fora declaration 
that certain plots forming his share of this holding belonged to him, and 
certain other plots belonged to D, or that in the entire holding her 
share was so much. This is a suit under section 59 or section 49 and is 
within the exclusive jurisdiction of a Revenue Court.® 

If a person sues under section 59 for declaration of his right as 
co-tenant aud the plea of the tenant in possession is that the plaintiff’s 
right has become barred by time, adverse possession against the plaintiff 
must be proved. iSuch possession may bo inferred from circumstances, 
such as non-receipt of profits, non-payment of a share of the rent, decree 
for arrears obtained by the landholder against the defendant, some mort- 
gages executed by him from time to time as sole-tenant, and that the plain- 
tiff knew it well enough.^ If defendant’s name alone has stood recorded 
unchallenged for over 30 years and the landholder does not recognise the 

t Kirpa Sliankar Lai v. Ram Lal^ 1939 A. 1. B* All. 386==>1939 B. D. 280. 
i Deoki Nandan V. Ram Chandra, 1937 A. L. J. 905=^1938 A. I. B. All. 
XVIII U. D. (H. U.) 225=1937 B. D. 551. 

® Bhagwan Sahai v. Ram Chander, 1932 A. I. B All. 693=1932 A. L- J, 849=13 
L. B. Bev. 356=XIII U. D. (H. 0.) 154, 

♦ Vithwa Naih Singh v. Dulia, XV D. D. 432=16 L. B. Bev. 33« 
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plaintifE’s status as co-tenant with defendant, the suit must fail.* Where 
a dispute is between two persons, each claiming a share in a tenancy, 
and not with the landliolder, section 49, i. e, a suit for division, and 
not section 59 or section 61 provides the proper remedy®. 

(u) As to (u), that in spite of an illegal, invalid or unauthorised 
surrender obtained by the landholder the plaintiff is the tenant. The 
suit is merely for a declaration that the plaintiff is tho tenant of the 
defendant-landholder and is clearly under section 59 and if possession is 
also asked for, it also falls under section 183. Tho lie venue Court in 
dealing with the suit will enquire into the genuineness or validity or 
authority or legality of tho surrender. Hence a suit for a declaration 
that a deed of relinquishment is void and that the plaintiff is the tenant 
of the class to which he belonged before the alleged surrender is one 
under section 59 or seot'on 61 and exclusively within tho jurisdiction 
of the Revenue Court and wholly outside a Civil Court’s jurisdiction.® 
So a suit for a declaration that a deed of surrender of occupancy rights 
executed by a lady of the family of tho plaintiff, a Hindu, in favour of 
the zamindar, was not binding upon the plaintiff.^ 

The last was a decision by two out of three judges who constituted the 
Bench. The suit was for declaration that plaintiffs were occupancy 
tenants of tho defendant-zamindar in respect of a certain holding, and 
asked for a declaration that a deed of relinquishment by a widow of 
the Hindu family who was tho recorded tenant was not binding on 
them, as the lady had no concern with tho holding. Tho two learned 
judges ruled that looking at the substance and real object of tho suit 
(and not merely the form of the relief asked for), its nature was such 
that adequate relief could be given and tho suit effectively disposed 
of by a Revenue Court in a properly framed suit, e, g., a suit under 
section 59 or section 61. 

It was also observed that until the plaintiffs established, as against 
the zamindar, their status as occupancy tenants, the declaration sought 
for could not bo granted, and, as it would, under the circumstances, 
be a brutum fulmen even if it were granted, the court in its discretion 
should refuse to giant it. Tho third learned judge differed from the 
two, as ho thought that the suit being under section .39, and not 
section 42, Specific Relief Act, and there being no Revenue Court suit 
pending or decided, tho Civil Court was the proper forum. 

In some cases before tho Act of 1926, tho point whether .such 
a suit could lie in a Civil Court came up for decision with vary- 
ing results. In most of these a Revenue Court suit was also either 
pending or decided. Tho following points seem to have been estab- 
lished 

1 Bajabah v. Khalil, XVIII U. U. 103=1937 B D. 120. 

* Anmol V. Bam Lai, XVII U. D 258=1936 R. D 371. 

* Muradan v. Baghunandan Prasad, VIII U D. (U. 0 ) 132=1927 R 0. 117. 

* HtsTi Lai V. Gopi Charan, 51 All. 114=1929 A. L. J. 13=1928 A. I. B. All. 
638=IX U. D. (fl.O.) 196=9 L. R. Bev. 272=112 I. 0. 391=12 R. D. 562. 
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that a decision ot the Revenue Court on the validity or invalidity of 
the relinquishment barred the civil suit and put an end to it.* 

But if the Revenue Court suit was undecided and pending, the Civil 
Court could grant a declaration as to the invalidity of a relinquishment.* 
The consideration that inoslly weighed with the judges who held for the 
Civil Court jurisdiction was the equitable rule that since usufructuary 
mortgages of holdings made before 1902 were valid, a mortgagor could 
not derogate from his grant and defeat the mortgage by making a 
surrender. 

In Fateh Singh v. Gopal Narain Singh^^ a Bench of three judges 
-held that whei’e a Revenue Court has passed a decree for ejectment of the 
mortgagee after rolin<iuishuiont by the tenant, a Civil Court, in the mort- 
gagee’s suit to declare the relinquishment and ejectment decree ineffec- 
tive, will refuse to e-Kercise its discretion to grant the declaratory deciee. 

Suppose, however, that following upon a surrender by a Hindu lady 
as guardian of the minor son, who was the tenant, the landholder sues 
to eject the mortgagee of the oecupancy holding (the mortgage being 
illegal as made after 1901 or legal as made before) and obtains a 
decree, but before ho puts the decree in execution by actual ejectment, 
that minor sues the mortgagee for redemption, impleading the land- 
holder, because he had obtained the surrender (alleged to be invalid 
or unauthorised or illegal or void) and the decree for ejectment. So far 
as the landholder is concerned, the suit is for avoidance of the surrender 
and declaration of plaintiff’s right as tenant, and hence is clearly under 
section 59 and the decision in Msn Lai v. Gopi Cliaran* 

(ui) As to (I’i), that in spite of an order of ejectment, followed or not by 
actual ejectment, the plaintiff is the tenant. If plaintiff is in possession 
the suit is merely for a declaration of right as tenant, coming within 
section 59 ; if plaintiff has been dispossessed or is not in possession, a 
prayer for possession will bring the suit also within section 183. Where 
the 1 indholder has obtained formal delivery of possession on a decree for 
ejectment for arrears of rent, the tenancy ends, and the fact that on failure 
of the landholder to exercise his option of purchasing the crops, the 
tenant gathers them does not entitle the latter to maintain a suit under 

1 Shtva Prakaih v. Kama, 3.0 All 4f>4=.il \ L J. B71=-2l I C. 3 ; Balwant 
Stngh V. Qirihari Lai, 5 A L J. 30 ; P.ihahean Sliig'i v Satrupa, 2 A. L J. 471=* 
25 A W. N, 178 ; Muhammad Isnuil v. Murtazu Ihtwt, It U D 745 , Ram Deiv. 
Bindetri, 8 A. L. J. 940=.U 1, 0. 287, (siagla jaOge decision, affirmed in L. P Appeal 
127 of 1912, decided on iGth July, 1912.) Contra, Choti Lai v. Shea Gopal Singh, 
33 All. 33=-8 A L J. 17=*9 I. 0 217 ; Suba v. Baghubar Satan, 7 A. L. J. 291—6 
I. C. 234 ; Ram Dhari v. Ram Dhari Rai, 7 A £■ J 305—2 I. 0. 456. 

* BriJ Kumar Lai v. Shea Kumar Ultra, 37 All. 444 (F. B.)— 15 A. L. J. 649—29 
1 C. 95—1 B. and Cr. L J 422 5 Jai Gopal Narain Singh v Uman Datt, 8 
A L. J. 695—10 I. C. 573. 

* 48 All. 85—23 A. L. J. 941—1925 A I B. All. 637— VI U. D. (H. C ) 553—11 
B and Or. L. J. 301—6 b. B. Bev. 206—1923 B. C 450—9 B. D. 63. 

* 51 All. 114. 

T. A.— 42 
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the section, even if he pays np the aiTears and carries on infructuotis 
negotiations for read mission ; if he was read.nitted lie may sue under 
section 183.* The Revenue Court will ho competent to go into tho question 
of the validity, legality or factum of the order of ejectment. Hence a suit 
for a declaration that an order of ejectment previously obtained is null 
and void does not lie in a Civil Gonrt. Bat suppose the further allegation 
is that tho order was ultra vires as it was beyond the jurisdiction of the 
court which passed it. A civil suit was held to He, and where tho land- 
holder had after the Institution of the suit obtained posi-c.-ssion, and a 
prayer for restoration of possession was added, an issue under section 288 
was remitted to the Revenue Court for decision * 

Where a Revenue Court has decreed ex parte a suit for the ejectmoni 
of a tenant, the latter cannot sue in a Civil Court for a declai alien that 
he is a co-tenant with tho plaintiff in tho ejectment case, ihs pica hiiving 
been negatived by the Revenue Court, although the civil suit wa> brought 
during the pendency of tho ejectment suit nor on tho ground that he 
was really a groveholdor and not an ordinary agricullui’al tenant as held by 
the Revenue Court. (Under Act II of 1901, it was not quite clear whether 
a suit for the ejectment of a grove-holder lay in a Revenue Court. 

As to Revenue Court decrees or orders for ejectment alleged to be tho 
result of fraud, see notes to section 242, headed 

A Civil Court cannot eject a defendant as licensee, who, in a revenue 
suit for ejectment, has been found to be a grove-holder and not liable to 
ejectment. 5 

A zamindar obtained a decree for arrears of rent against a minor tenant 
and presumably ejected him thereunder. The minor’s suit for a declaration 
that the decree for arrears of rent (and presumably for ejectment / was null 
and void as it had been obtaine I without, a guardian having been properly 
appointed to him, is really a .-iuii. under seclion 183, as the substantive 
relief could be obtained by a .suit under that section, and hence does not 
lie in a Civil Court.® 

As to (vii), that there has been no abandonment of the holding, and 
the plaintiff is still tho tenant. The suit is for declaration of right as 
tenant and for possession, clearly under secHons .59 and 18.3. 

^ Jtam Singh V BItop Singh. A. L. J (B It) 1 U=»XIX U D 183=1938 
B. D. 59.8. 

* Foqira v. Parduman, 53 All. 715=1931 A. L J 529=Xn D. 1) (H. C ) 98=12 
L. B. Bev. 243=135 I C. 547=15 R. D. 498. 

® Kithori Singh v. Bahndvr Singh, 41 All. 97=16 A L J. 933=48 I. C 470=6 
B. and Or. L J. 12. 

* Behnri Lai V Sahu Raghu Nath Singh . 19Z1 A I. R. All 613=VIII U. D. 
(H C ) 214=8 L. R lisv. ■1.35 = 1924 R. 0 260=102 I C 887=11 R. D. 188 

5 Ram Lagan v Phahhnr Das 1928 AIR. All. 343=118 I. 0 172=12 B. D. 

226=rX U. D. (n C) 163=9 L R Rev 141. 

0 Sukhn V Lachmi Narain, 2r, \ L. J. 8.34=1928 A I B All. 621=11.3 T. 0. 
829=12 R 11. 628, see .ilso Tima Shankar v. Rhagman Din, 7 A. b J. 1064. 
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As to (viii), plaintiff claiming as heir to the last admitted tenant. 
The suit is for declaration of status as tenant and may also be for 
possession, i e., a suit under saoiions 59 and 183. In determining the 
suit, the court will have to enquire into the title of the plaintiff by 
inheritance, adoption, marriage, etc., and hence a suit for a mere declar- 
ation as to such title, e. g , that plaintiff was the adopted son of the last 
tenant, or his legally mariied wife, is not to be encouraged, if the only 
property claimable by such title is an agricultural holding. The Civil 
Court even if it has jurisdiction will refuse to exercise its discretion to 
grant a declaration.^ 

If the plaint itself or ilie ciroamstances of the case unmistakeably 
show that the real object of the suit is to assert or deny A’s title to the 
holding, the Civil Court will not grant the declaration.* 

Some cases went much further in denying the jurisdiction of the Civil 
Court altogether,* specially if the plaint itself showed that declaration 
was a relief merely ancilliary to the real relief claimed, e. g., declaration 
of the class of tenancy, which comes under section 61.* 

So whore a person alleging herself to be the lawfully married wife 
of the last tenant claims hia holding, she must sue under section 59 in a 
Revenue Court and cannot sue in a Civil Court for a declaration that she 
was such lawfully married wife and entitled to the estate of the deceased, 
r.'c , the holding.® 

l’’oi' ill such cases, the Roveiiuo Court is competent to, and is the 
only court that can, enquire into the title of tho claimant to the holding, 
e. ^ , by adoption.® 

Under section l:il of the Act of 192G it was held that where the 
ical object of a suit is to get a declaration us to the right to a tenancy, 
tho fact that the relief asked for was declaration that the plaintiff was 
tho adopted son of B (who was the last tenant) and as such entitled 
to his estate which consisted only of his tenancy, and for injunction, it 
is not cognisable by a Civil Couil.^ 

As to (i.®), that though out of possession the plaintiff is still the 
tenant. It is a suit for declaration of status and for possessio n, clearly 

1 Moola V Bhooriya, 1929 A. L. J 102G=1»29 A. I. K All G 13-=118 I. 0.583 
=XI U. D. (H. 0.) 35=»10 L. K Rev 356=13 K. D. 670, (plf aiiujiteti son) Bam 
Chariira v. Jinsi, 36 All. 48=U A. L. J. 1022 (plf. lawfully married wife) 

* Birham Khushal v. Sumem, 35 All. 299=11 A, L. J. 31=18 I. C. 957 : Girand 


Singh v. Bam Kumar, V U. D 18=3 L It Rev !)=8 R. D 504 

3JaijanNathy Balioant Singh, M\ 692=20 A Ij J- • 
255=1929 R C. 301 [ Bri) Raj y. Lutia. V U. D 467=4 L B. Rev. 238—1923 
R C. 167=7 K. D. 274. (suit by l.mdliolder) ; Shormbir Singh y Shoemoer oingk, 
50 All. 55=1927 A. I. R. All 780=25 A. L J- 799“VU1 U. D. (B. 0.) 191=8 
L. B Rev. 211 = 1927 B. 0. 238=103 1 C. 128 (i6). 


S Don Lai v Sardar Sinyh, 5 A. L. J. 514=28 A. W. N. 240. 

S Bam Charilia v, Jinsi, 36 All. 48=11 A L. J 1022=21 I. 0. 859. 

8 Barn Ghandni v. Anaiit Lai, XII D. D. 345=12 L H. Rev. 363=16 R. D. 762. 
r Mo, In y. Bhcoriga, 1929 A. L. J. 1026=XI U. D. (H. 0.) 35=10 L. B. Kev. 


366=118 1. C. 583. 
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under sections 59 and 133, and the Revenue Court will enquire' into and 
decide upon the plea o£ adverse possession. 

As to («), that the tenancy revived after the government restored the 
land to its original uses. The suit is one for declaration of status as 
tenant and may be also for possession, clearly under sections ,*>9 and 183. 
The Revenue Court will enquire into the effect of the government action 
in so restoring the land, and the terms of such restoration. 

As to (mi), that though proprietorship and tenancy for a time fused, 
there was no merger and the plaintiff is still a tenant. The suit is for a 
declaration of status as tenant and clearly under section 59 The 
Revenue Court will enquire into the so-called merger and its effect. 

A suit under section 59 is No. 3 of group B of schedule IV. There is 
no limitation for it and the court-fee payable is eight annas. 

An order for delivery of possession cannot validly be passed in a 
suit under the section.* 

Under the Oudh Act a suit by a tenant to establish a right of occu- 
pancy was No. 6 of section 108. It was triable by an Assistant Collector 
of the first class or the Collector, and could be brought within a year of 
the accrual of the cau«e of action. If tried by the Colled ors an 
appeal lay to the Commissioner on a point of law only whose order was 
final. Bnt the Amending Act of 1939 by adding sub-clause (13^) to 
section 108 provided for “ declaration of right as a tenant ”. 

Suit for declaration 60. The landholder may sue any person 

of right of a person claiming to be a tenant of a holding for a decla- 
0 iming to be tenant, gf the right of such person. 

This corresponds to section 122 of the Act of 1926. On a plain 

to two kinds o£ disputes, ric,, where the 
an holder plaintiff does not admit that a person claiming to oe the 
tenant of a holding is the tenant or where as between rival claimants to 
a holding, he does not know which of them is the tenant. 

This section clarifies a possible obscurity in the Act of 1926. 
Occasion will arise for the operation of the section when the landholder 
suing oes not admit the status of the defendant as tenant Imt looks 
upon im as a would-be trespasser. Jf such defendant is in posses- 
sion the proper remedy would be a suit under section ISO for pos.«ession ; 

but It he is not in possession a suit for declaration under section 60 will 
Jie. Retore the enactment of this section, where the landholder denied 
e rig 0 person claiming to be the tenant, there being no rival 
enant, the suit did not lie in the Revenue Court.® But now it 


ifiarjav ffirnnrf SinjA, XIX U. D lfi4=.1938 E D 935. 

* Ronjil Rae v Juthan Rae, 1937 A L J 1092-=1937 B D. 64R = 
All 6.33=.XVIII U. D (H C ) 230. 


.1937 A. X. B 
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Under the repealed Acts in Agra such a suit was held to be within 
the sphere of Civil Court jurisdiction. 

The following will serve as examples. A tenant dies and A claims his 
holding as heir. The landholder maintains that the tenaut died heirless. 
He may now sue for a declaration that the tenant died heirless and the 
holding lapsed to him.* A suit by a landholder against a person for 
declaration that he is a mere trespasser on agricultural land is within the 
section.* 

A suit by a person alleging himself to be the tenant of a plot that he 
is the owner of a well therein— both fads being denied by the landholder 
—is one under section 59 and lies only in a Revenue Court.® 

A suit having for its object a declaration that the defendant is not the 
tenant but the actual cultivator is, and the defendant asserts exproprietary 
rights, is under this section.* 

A Civil Court cannot determine whether or not a lease has expired 
and grant a declaration accordingly,® nor decree possession to a landholder 
against a person whom it finds to be a tenant.® 

If A sues H as a tenant, the fact that jB denies the tenancy will not 
oust the jurisdiction of the Revenue Court, If B sets up a proprietary 
title in himself, section 286 shows that the ultimate decree will be that 
of the Revenue Court, i. e., such court will retain its jurisdiction to the 
end to make a decree in the case. 

If A is only a tenant and sues H as a sub-tenant, the suit is within 
the section. The fact that B pleads that he, B, and not A is the tenant-* 
in-chief ought to make no difference, at least under the Act. 

Where, however, A really alleges B to be a trespasser, but says that 
if the court should find him to bo his sub-tenant, it may make that ^ 
declaration, the Civil Court jurisdiction was held not to be ousted.^ 
Contra now 


* See Babu Ram v. Ram Narain, 1930 A. L. J. 1251=14 B. U. 656 for a oese 
under the Act of 1926. The ruling will hold good where the tenant died before the 
commencement of the Act 

2 Seo Naravi Rao v. Kalka, II U. D. 747 ; iluzaffar Ahmad v. Murlaza Huiain, 
XIV U. D (H C.) 8I| where the proper forum was held to be the Civil Court, and not 
the Bevenue Court as now. 

S Bira Singh v. Chmdan Singh, 54 All 877=1932 A. L J. 815=1938 A. I. B. 
All. 663=16 B. D. 497=XIII U. D. (H. C.) 170=13 L. B. Bev. 342 

♦ Het Kuar v. Tej Pal Singh, 1933 A. I. B All. 564=1933 A. L. J 1286=14 L. 
B. Bev. 617, 836=XIV D. D (H. 0.) 87. 

S Chhab Narain v Sri Krishna Din, 12 0 C. 164 

® Muhammad Abul Hasan Khan v. Prag, 15 A. L J. 113=20 0. C. 8 (P. 0.) J 
Shea Ratan v. Abbas Bandi, 4 0. C. 175. 

7 Ali Jafar v. PhuluMnta, 13 A. L. J. 843. 
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Under section 95 oE Act 2 oE 1901, it was held that whore A, iilloginjj 
himself to be the tenant-iu-chio£, sued to eject B as his sub-tenant and 
ejected him, the zamiudar could not sue for a declaration that B and not 
A was his tenant-in-chief, as the tenancy of A was not admitted and the 
landholder had sided with B in the ejectment suit.* This ruling loses iN 
force under section 6U, for the decision between A and B does not hind 
the lanlholder unless he be, under the circumstances, held to he a defend- 
ant in the case, and his case would he that a doubt etcists whether A or B 
is his tenant, aud that in his opinion B is his tenant. 

A suit by a landholder that A is not the adopted son of a deceased 
occupancy tenant, and describing A as a non-occupanoy tenant, is not 
cognisiiblo by a Oivil Court.* 

Where with the coiisaut of the lainbardar a daughter was entered a-, a 
co-tenant with the Hindu widow heiress to an occupancy holding and on 
partition of the village the holding fell into the lot of another proprietor, 
the Litter may sue for a declaration that the widow alone is the tenant.* 

A suit under section 60 is item No, 4 of Group B of the 4th Schedule 
and lies in the court of an Assistant Collector of the first class with a 
right of appeal to the Commissioner. 

There is no period of limita'ion and the court-fee payable i-, 
8 annas. 

61. At any time during the continuance of a teaaucy, either 

Suit as to class of tenant may sue for a 

enanoyi etc. " ” declaration as to any of the matters specified in 
sub-section (2) of section. 55. 

This section reproduces in effect sectjoji 123 of the Act of 1926. Jl 
has to be read with section 55, the matters in which were ennmera'ed 
in section 123. 

The suit mentioned in the section is open both to landholders and 
tenants. If the plaintiff is neither, ho cannot resort to the section, hut 
may have a Civil Court remedy in respect of any of the matters mentioned 
in section 55.* 

In order to be able to bring a suit to determine the class to which the 
tenant belongs, there should be no dispute as to the fact that the per.son 


* Suraj Lai v. Madko Prasad, •) L B. Bev. 1=1X U. D. 1=1927 B. C 130—22 
B. D. 82. 

2 .fagan jy,uh v. lialwani Htnrjh, 41 All. 692=20 A. L. J. .f|70=8 Be\. aud Ur. I. 
J. 255=1922 K 301 ; Br,j Raj v Lalla, Y U. U. 467=4 L. K. Bev. 23a-=192ii B.U. 
167 ; Shoembar Singh v. Shoembar Siitglt, 50 A. .55=1927 A. I B All 730=25 A 
L J. 799=100 I C. I28=H L. B Rev. 2ll=VIJ[ U. U (H. G) 191=1927 B 
0, 238. 

* Taleshwar v. Keikt, XVII U. D. 291 = 1936 I! D. 39 

* Alt Ahmad v. Mehrban Alt, 1938 A. L. J. 1076 
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suing or sued is the tenant of the holding concerned. If there is such a 
dispute, section 59 or section 60 or section 180 provide adequate relief. 

Should the person said to be such tenant be in possession ? Where 
the tenant sues, he must be in possession.* or must have been in possession 
within the period before the expiration of which he coulJ have sued for 
wrongful ejectment or eviction, for if it is found that he was not in 
possession within such period his suit must fail * If he has been out 
of possession for more than such periol h<! cinnot sue at all either unde: 
section 180, or section 183, or under this section,* for he would not be 
suing during the continuance of tin teninoy If ho is not in possession 
and iinother person is, the court cinnot give him a declaration that he is 
the tenant of the holding, even if the landholder accepts the position that 
the plaintiff is the tenant,^ for if the landholder has any grievance against 
this s'ate of things he can sue under section GO. If the plaintiff's position 
as tenant is disputed, section G1 will not apply and a suit under section 
59 may be the proper remedy 

IVhere the tenant of a holding is the defendent, the suit will he based 
on the assumption (hat he is in possession, iiiee also note 3 to section 59 
supra. 

The object of the section is to enable the conn to ascertain the exist- 
ing arrangements between a landholder and his tenant, and not to make 
a new contract for parties between whom no contract ivas in existence at 
or before tho date of the suit.'’ Nor can an application under colour 
of asking for the determination of the incidents of a tenancy really seek 
to set aside the lease under which the tenant came into possession. 

2. Suit. — A suit under this section falls in Group B (No. 5) 
of I he Fourth Schedule. It is cognisable by an Assistant Collector of the 
first class and an appeal from his decision lies to the Commissioner. 
The only limitation for such a suit is that it must be brought daring 
the continuance of the tenancy. The court-fee payable is eight annas. 
As to continuance of tenancy see note 2 to section 59 and as to jurisdic- 
tion, see note 7 to section 59. 

A suit for any of the matters referred to in this section t. e. specified 
in subsection (2) of section 55 is within the exclusive cognisance of 
Revenue Courts. For instance, a suit for declaration that the plaintiffs 
are tenants at fixed rates and not occupancy tenants, is within the 
exclnsive cognisance of Revenue Courts,® so also, that plaintiffs are 

* Janhi v. Doton Singh, B. R, 5 of 1885 ; Sheo Barti v. HansraJ, XVII U. D. 
333=-1936 B. D. 481 ; Govind Ram v. Makhan Lai, XIV D. D. 13=-14 L. R. Rev. 
27«=17 R. D. 23, Contra, Harnam v. Pkunda, III D. D. 642=1 L. B. Rev. 9. 

* Bintieshari v. Mahadei, XVI U. D. 41.5. 

® Rajpat Singh v. Sadha, XVI U. D, 679=1935 R. D. 665. 

4 Lulaioan v. Biahioa Nath, XVII U. D 269=1936 R. D. 484. 

5 Debendra Kumar v. Narain Dat, 19 Cat. 182. (F. B.) 

® Sadik AH v. Liagal, 7 A. W. N. 214 ; Balito v. Bhola,% A. W. N. 96- 
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permanent tenureholders,* or that defendants are tenauts-at-will,* or 
tenants of plaintiff’s slr,^ or for a (leclar.ilion of tlie area and boundary 
of plaintiff’s holding/. 

The mere fact of a person suing under this section does not show 
that he is a tenant of the oilier party.® 

3 Clause (a) of section 55. — If the existence of a tenancy 
between the plaintiff and the defend.int is admitted or is not in dispute, 
the only question that the court has to decide is the nature, class, or 
incidents of the tenure : and the suit is within the exclusive jurisdetion 
of Revenue Courts.® When an occupier of land sues for the determina- 
tion of his class of tenure he must expressly or impliedly allege a 
tenancy, 01 thi’> section will not apply For instance, a rent-free grantee 
is not a tenant, and a suit by him for a declaration that he is entitled 
to hold certain lind, as such gianteo, and for the determination of the 
character of the tenure of such laud, is not within this section.’ 

A Civil Court cannot declare that any entry made by a settlement 
officer that A was an occupancy tenant was wrong and that A was 
not a non-occupancy tenant,® 

W’here a notice of ejectment is cancelled on the ground that the 
tenant is more than a mere tenant at will, e.g , a tenant with a right of 
occupancy, the landlord cannot sue for possession in a Civil Court, 

It was held in a suit by A to contest a notice of ejectment issued by 
B, that A was a tenant with a right of occupancy, B now sued A‘’t 
son in the Civil Court for possession of the lands, alleging that A had 
been a tenant not holding on speciil terms. No objection to jurisdiction 
was taken in the first court, which dismissed the suit, but the court of 
first appeal decreed proprietary po.ssession of the land to B On further 
appeal, it was held (L) thit f.he Civil Court hid no jurisdiction to 
entertain the suit ; (2) that the suit being governed by section 124B, of 
the Oudh Act, the plea of jurisdiction could not he entertained in appeal, 
and the court of app>al was hound to dispose of the appeal independently 
of the question of jurisdiction ; (3) that if the suit had been brought in a 

1 Jai Gopal V. Radha Praind, 14 A. W N. 81. 

2 See Antua v. Ghulam Muhammad, 6 All 110=8 A. W.N. 239 •, Maharajah 
of Benares v. Angan, 4 A. W. N. 275 

S Maheeh Rai v. Chundar Rai, 13 All. 17=10 A. W. N. 235 ; Sakina v. Swaralh, 
15 All. H5=I3 A. W. N. 11. Contra, Kaleshar v. Qirdhari, 7 All. 338= 
6 A. W. N. 31. 

♦ Jadu Nandan Singh v. Beehan Koeri, 1929 A. I. R All. 442=116 I. 0. 870= 
X D. D (H. C) 219=12 L. B. Rev 278=13 R. D 527. 

® Lola Singh v. Raghubar Narain, 13 B- D. 223=116 I. C. 275. 

® Sila Ram v. Chait Ram, V U D. (H 0.) 181. 

2 Ajudhia Prasad v. Sheodin, 6 All. 401=4 A. W. N 73. 

i Ugarsen Singh v. Ram Out, I 0. C. 210; SarabjU Singh v. Madho Singh, 
4 0. C. 175. 

® Afzttl~un-nissa, Bel. Ca. No. 135, ao also Sel. Ca. No 53, 
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Revenue Court unJor section 108 (4), the status of A and his son as occu- 
pancy tenants wonld have been i-es judicata ; (4) that hence the Civil Court 
of appeal should dispose of the appeal as if the question of the status was 
rfs judicata and dismiss the suit ; and (5) that oven if B did not hold on 
special terms as alleged hy B, his son could be ejected only on one of the 
grounds mentioned in section G2 of the same, and since none of the 
grounds were mentioned, the suit should be dismissed.^ 

For some cases see note 7 to section 59. 

In a case under this clause, the court can try the question whether 
the defendant ("last male tenint’s widow) remarried and thereby lost her 
right.* 

A suit for a declaration that (ho defendant is a mere thekadar was 
held to be one of the ii!i*^ure contemplated by the section.* 

4. Clause (b) of section 55 The situation, area, number, 

etc - -In a suit under section (il a proprietor is entitled to a declaration 
that his tenant is the occupancy tenant of a certain limited area at a cer- 
tain rent and not of the whole area recorded in his name as occupancy 
land, although such decision will not debar the tenant, in any future suit, 
from claiming ocoupano}- rights in the re.st of the area.^ 

5. Clause (c) of section 55 Rent payable in respect of the 
holding.— A Civil Court cannot enterlain a suit to determine that a 
certain rent is payable or is payable in kind only,® or in cash only,® or 
that an additional rent is payable,* or for enhancement of rent.® 

The section does not apply where rent has never been fixed or agreed 
upon®, 

A suit for a declaration that no custom exists empowering the land- 
holder to take fruits or wood or use of plough etc. from raiyats, is not 
under clause (c), and lies in a Civil Court.*® 

The court cannot fix a new rent,!* specially when the suit is not 
under section 94 but under this section.** 

I Laehhman v. Parsotam Das, S 0 I. C'a No. 254. 

* Bhikari Das v Janki, B. R. 29 of 1910. See also caiee cited in note 
3 to section 59 

S Parmeshar Lai v, Mahomed Ahul Hasan, 14 0. 0. 335. 

* Khui’at Buiain v. Baj ih Ah, XII U D 143. 

5 Jutfiiiimth V. Bhaffw indas, 7 A. W. N. 266. 

9 Bainee v. Mahomed Al’>, 2 N W. P. 307 

* Sri Narain v. Sameswar, 6 C. W. N. 259. 

9 Sajeswar Prasad v Barta, 21 Cal 807. 

9 Sanioal Singh v. Malkhan Singh, 3 Rev. aod Cr. L J. 93=11 U. D. 363, 

10 Sheo Amhar Ahir v Collector of As tmgarh, 34 All. I. 0. 168. 

II Rum Charan v. Karim un-nissa, 37 All. 12=12 A. L. J. 1131=26 I. 0. 121 ; 
Ram Prasad - 7 . Mathura Bai, "2^ \ 0.604=1 D. D 2\2\Jalpa Prasad v. Murtna, 
11 U D. 214=3 R. D 115 ; Bhuqwan Dm v Jagad Nath Stngh, III U. D. 411=2 
U. P, L. R. (B R ) 147=7 Rev. and Cr. L. J 77=4 R D. 225 ; Deosaran Rat V. 
Dwarleu Rai, XX U D. 318=1939 R D. 17 

.Tadubans v Sheo Rum, 11 L R Rev. 34G=.XII U D. 151 ; Mangal Chand v. 
Raham Ah Khan, XX U. D. 176=1939 B. D 162, 

T. A.— 43 
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The Board has ruled that no rent can ho fixed under the clause where 
none is payable ; hut it may ho fixed wIutc rent is payable.* 

A suit lies for a declaration that the real rent is Its. X and not 
B.S. Y as recorded in the paper ; and if the evidence and i oceipts 
produced show the real rent to be Rs. X only, the court will decree 
the suit.* 

Under section 61 a suit lies by a zamindar to get a declaration as to 
rent, which indicates a sum payable under the Benares Family Domains 
Act, which is to be paid by a tenant under the terms of his lease.® 

If the case of the parties is that a rent was fixed, each naming 
a different rate, the Commissioner in appeal cannot find that no 
rent was fixed but should give a declaration on the evidence on the 
record.* 

Where the real rent is higher than that entered on account of 
collusion, a declaration may ha given as to the higher rent although the 
lower rent had been received in ignorance for the collusive nature of the 
entry.® 

Where the rent is .said to be higher than that entered in the khatauni 
for a number of years and no lease or kabuliat is produced, the zamindar 
must strictly prove the higher rent.® 

Where the rent of an exproprietary tenant has been fixed by agree- 
ment and accepted by the court under section 36 L. R. Act, and in an 
arrears of rent case, he failed to get round that agreement and decision, 
he cannot sue under this section read with cl. (c) of section 55 .’’ 

Where in a suit under the section the court has declared a rale of 
rent as payable by the tenant a subsequent suil for rent at a higher rale 
is not maintainable.® 

Where the recent settlement entry shows half the produce as the 
rent, an entry at the previous selllemeut recording less rent with respect 
to a few holdings only will not override the former.® 

Where the area of a holding has been reduced by surrender a suit 
may be brought under this section for decimation of rent ; and if the 

t Ram Chnran v. Har Pramti, VI U. D. 478’=-? L. R Riv. 182=12 Rev. and 
Or. L. J. 189=1926 R C. 153=9 U. D 34 ; N.iihu L<d v. Roahan /-aZ=II U D 494 ; 
Eoti Lai v. Chuitan Lai, 42 T. 0 998 (A)=4 Rev. aud Or L. J. 1=51 I U. 15. 

® Muhammad v Muh Iqlidtir Ahmad Khan, XIV U. D. 55=14 L R Rev. 245. 

* Nar Singh Prasad Singh v Puranmashi, 1936 A. L J. 282=1936 A I. R All. 
459=XVII O D (H. C) 110=1936 R D 201=161 1. C. 762. 

4 Mohan Lai v. Govinda, X U D. 150 ; Ram Sujawan v. Ganesh Prasad, XIX U. 
D. 51=1938 R. D 96. 

5 Devi Singh v Raj Bahadur, XIV U D. 349=14 L R. Rev 675. 

• Chotey V Mahohhe AU Khan, XVIII D. D. 197=1937 R D. 376 

7 JJarkha Kumnri v. Jang Bahadur Singh, 15 L. R Rev. .3. 

8 Jshri Stngh v. Kalwa, 57 I. C 683=7 Rev. nod Or L. J. 11. 

8 Zamindar v Kamla Prasad, X U. D. 194, 
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patwari’s entry showing a proportionate rent for the reduced holding has 
not been objected to, a suit for arrears at the reduced rent cannot be 
dismissed because a competent court has not fixed it.^ 

A suit under this section read with clause (o) of section 55 may be 
brought in respect of a grove.® 

t). Jurisdiction.— See note 2fo. 7 to section 59 as to suits by 
rival claimants to a holding. Where in a suit which is within the 
exclusive jurisdiction of a Revenue Court that court has decided a matter 
in issue which properly and substantially arose before it, and which was 
necesaury to enable it to make the decree it did, that decision cannot 
bo challenged by an independent suit in a Civil Court. A sues to eject 
R as a tenant from year to year. B sots up an unexpired lease granted 
by A’s agent. A denies the authority of the agent to grant the lease. 
The Revenue Court decides that the lease was granted by A’s agent 
within the scope of his authority and refuses ejectment. A cannot sue 
.6 in a Givi! Court for a declaration that the lease is invalid.® 

So, if the plea being accepted, the suit was dismissed.* 

AVhile A’s suit to eject B as his tenant or subtenant is pending in a 
Revenue Court, a Civil Court cannot onfertain a suit by B for a decla- 
ration that he is not a tenant or subtenant of A.® 

The question is sometimes confused by the plea ol res judicata. 

It is obvious that the decision of a Revenue Court cannot bo set up 
as res judicata in a Civil Court, unless by express enactment the former 
is given the force of a Civil Court decree, simply because the Revenue 
Court would bo incompetent to try the civil suit. Besides, such a plea 
connotes (hat the Civil and Revenue Courts have concurrent jurisdiction 
m (he matter, whei-ea» l»y section Sli, the Revenue Court has exclusive 
jurisdiction in mal.ters of iho nature specified in the fourth schedule and, 
in respect of which a suit or application might be brought or made in a 
Revenue Court. Kanhai Rum v. Durgu Prasad^ is an instance. There, 
A sued to eject B as his subtenant in .i Revenue Court and, in spite of 
B’s objection that ho and not A w.ts the tenant-in-ohief, obtained a 
decree. B then sued A m the Civil Court for a declaration that he was 
the tenant-in-chief and for possession. There is not the least doubt 

t Bhola Singh v. /{am Ghariby XI U. D. 177=14 B D. 630. 

* Muh. Ismail v. Mathura, VII U. D. 82=10 E. D. 440=7 L. B. Eav. I0l=12 
Bev. and Or. L. J. 109=1926 E. 0. 169. 

i Ram Singh v. Rao Girraj Singh, 37 All. 41=12 A L J. 1252=29 I. C. 
731. 

* Ram Das v. Dubri, 44 All. 724=20 A. L. J. 606=V U. D (H. 0.) 75. 111= 
1922 E. C. Ill J Jarilu V. Debi Shatikar, V U. D. 0.) 125=1922 E. C. 429. 

6 Fateh Singh v. Gopal Narain, 48 All. 88=23 A. L. J. 941=VI U. D (H. 0 ) 
553=11 Bev. and Or L. J. 301=6 L. E 206 ; Ganga Chamar v. Bindeshri, 23 
A. L. J. 529 — VI U. D. (H 0) 499=11 Eev. an,) Or L J. 216=6 L. B. Bev, 
173=1925 B 0. .361. but see .luMr v Govind, 47 All 616=23 A. L. J. 449= 
VI U. D. (E 0 ) 510=11 Eev and Or. L J. 232=6 L. E. Bev. 168, Contra, Shea 
Bharose v. Pandohi, 18 1. 0 220 ( aiugle Judge). 

« 37 All. 223=13 A. L. J. 278=27 I. 0. 913. 
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that, but for the prior revenue litigation, aucli a ^ui^ would under Act 11 
o£ 11)01 have boon mainluiii.iblo only in -i tlivil Court Instead of 
pleading that the Revenue Court had exelu'.ivo jurisdiction to try the 
suit for ejectment, and, in making its decree for ejectment, it had to 
find, as a necessary and substantial fact, that. 5 was A's subtenant, and 
therefore its decision conld not bo reviewed by a Civil Court, defendant sot 
up the Revenue Court decision as res judicata, which it could not be and 
hence lost ii good case. A plea of tho nature indicated above was sol up in 
Ram Singh v. Rao Girraj Singh^ and it met with success. Bolhlmdur v 
Sumaru? is another instance of an inopportune plea of res judicata. Tliere, 
the zamindar granted a lease of some plots to B and then another lease 
of the same plots to A, p-vrt of the term of wliich was concurrent with that 
of the first lease. A hronght a suit for arrears of rent against B and in 
spite of B's plea that he was tho tenant obtained a decree B then 
sued .4 in a Civil Court for declaration of his right and pos.session. 
The plea of res judicta was set up and rightly disallowed.® 

If the Revenue Court decides that B is not the subtenant of A, it 
should dismiss tho suit of A for the ejectment of B. Any observation 
by it that A and B are co-sharers in tho tenancy will not bar a civil 
suit by A to eject i5 as a trespasser.'* The case is different if the 
Revenue Court held that B was the tenanl-in-chiof and A cami' to the 
Civil Court to eject B on the ground that by denying his title he has 
become a trespasser.® 

Four Mahomedan brothers owned a holding. On tho deaili of one 
of them, his widow sued under section 95 of the Act of 1901 to be 
declared a tenant of the holding of her husband. The Revenue I’ourt 
dismissed tho suit. A civil suit against her husband’s lirother for 
declaration of right, and possession was hold maintainable and not barred 
by res judicata.^ The suit under section 95 was presumably against 
the landholder to which her husband's relations were impleaded. The 
real decision was between her and the landholder. 

62. A suit may be instituted under the provisions of sec- 
tion 59, section 60, or section 61 in respect 
of MvelrV hoiLgT*’* ^ number of holdings provided that the 
parties are the same. 

This is new and will be found very u>.t‘ful. A number of holdings 
may he the subject of a suit under .section 59, 60, or 61, provided the 
parties are the same. What the inartisi icaliy and badly drafted section 
means is that A may sue B under section® 59, 60 or 61 in respect of 
several holdings, in respect of each of which the relation of landholder 
and tenant exists between them. 

> 37 AH. 41. 

* 13 A. L. J. 295*=27 I. 0. 914- 

» So in Muhh Earn v. Ohajju, 17 A. L J. 646»=50 I. 0. 734-=5 B. ond Cr. L. J. 
149=1 U P. L. R (A.) 74. 

4 Tulshi V Mohan, .95 1. 0. 302=2 R. and Cr. L. J. 249. 

6 Narain Singh v. Govmd Ram, 8 A. L. J. 431=9 I. C. 1032 

« Fagju V. Gu/rulla, A. L. J. for 1912, notea p 4. 
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Declaralory salts & injunctions 

63 . When land claimed by a tenant as his holding or as 
Di,pnte witli (eoant being under hi.s cultivation is also claimed by 

whether land is sir or the landholder as being held by him as bis sif 
** *®*^‘*' or khudkasht, either the landholder or the 

tenant may sue £or a declaration oF hi.s status. 

The section is new, and fills a g.ip which exi.sted under the repealed 
Acts. 

The use o£ the word tenant shows that the tenant’s position as tenant 
o£ some land is not in dispute. The dispute would he whether the land 
claimed is in his holding or under his cultivation, or whether it is the 
sir or khudkasht o£ the landholder. The expression under his cultivation 
would bring under the section suits as to land not originally com- 
prised in the holding, but which ha.s been added by alluvion or has 
been encroached upon by the tenant. Suits as to hind said to have been 
taken away by diluvion and then alluviated, or to have been taken away 
£rom a holding by the landholders encroachment will also be under the 
section. 

The section will also compri-e suits in which a landholder cultivates 
the lands in the holding oE a tenant without a contiact of subtenancy. 
Under the earlier Acts, the tenant sued the landholder alleging a 
subtenancy or as a trespa-ser Should ihe tenant’.s plaint show that the 
landholder claims the land as his sir or khudkasht ? 

Suit, — The suit is open both to landholder and tenant. It is No. 6 
in Group D o£ Schedule IV. There is no limitation for it, unless the 
tenancy claim is barred under section 45, e. p., by adverse possession. 
The plaint will pay a court-fee of eight annos The .suit will be triable 
by an Assistant (Jolloctor ot the first class, with a right of appeal 
to the Commissioner. 

64 . If, in the course of a suit under the provisions of any 

of the last five preceding sections it is proved 
ProviBion for injuuo- affidavit Or Otherwise — 

t lOtlS. 

(а) that any property, trees or crops standing on the 
land in dispute is in danger of being wasted, damaged or 
alienated by any party to the suit, or 

(б) that any party to the suit threatens or intends to 
remove or dispose of the said property, trees or crops, in 
order to defeat the ends of justice, 

the court may grant a temporary injunction and, if necessary, 
appoint a receiver. 

1. Thi.s seoiion extends ihe provisions of Order 39, fiule 1 of the 
Code of Civil Procodure as modified by (ho section fo suils under .sections 
59 to 63, in respect of any property, e.p ,a. house or shed, trees or 
crops standing on the land in dispute. 
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Comparing this section with Order 31). Utile I, it is apparent thal 
intended or threatened .sales in execution ol: decrees cannot 1)0 stopped 
under the section, which is confined to iliroatened or supposed waste, dam- 
age or alienation hy any party, i e., volnnlaiy alienation ; and that under 
clause (b) the object oE a proposed removal or disposal should he to doEoat 
the ends oE justice and not to doEraud deEendant's creditors ; and that 
such threatened or intended removal or disposal may bo by any party to a 
suit, and not by the deEendant only 

2. Proved by affidavit. — An affidavit making out a ground in 
clause (a) or ib) should accompany an application Eor a temporary injunc- 
tion. Necessarily the application must bo first made to the couit in 
which the suit is pending, ^ and a prima facie case oE a substantial loss 
should be made out.* 

An affidavit ought to be specitie and definite that one oE llio 
events mentioned in clause ("a) or 1 ^ 6 ) is likely or is reasonalily apjire- 
hended to happen e. </ , that any property, crops or trees standing on the 
land in dispute is threatened or intended to be disposed oE, or is 
in danger o£ being wasted.* A mere vague allegation to that effect will 
not do^. 

3. Some property, trees or crops. — Must be standing on the 
land in dispute, i. e., on the holding about which the suit has lieen 
filed or land claimed by a tenant as his holding or under his cultivation 
and also claimed by the landholder as his sir or i-hidkasht, 

4. Wasted, damaged or aliena^'ed. —Trees or crops may be 
wasted or damaged by being cut down or allowing cattle to feed on them. 
Land in a holding may be wasted or damaged by allowing pits (o be 
dug or bricks to be made. A building standing on the land in dispute 
will be a case of waste or damage.* 

Alienated, eg., let, sublet, mortgaged or sold. 

5. The court may grant etc— The court has discretion in the 
matter, which it must exercise on judicial principles This implies 
that from the affidavit filed the court must lie satisfied that the 
applicant has a prima facie case and the balance oE convenience requires 
that an injunction should bo granted® and that a serious or fair question 
is to be tried,* and that injury is likely to be caused to the applicant.® The 

1 Hanaraj v. Nand Ram, 17 A. W. N 197. 

* Su7idar Singh v. Ram Satan Das, 81 I. C. 322 

® Durga Das v. Nabin Chandra, 61 Cal. 814. 

4 Raja Ram v. Dhanu Das, 2 A. L J. 601. 

5 See laratl v. Shamaher, 41 Cal. 436. 

8 Brahmachan v. Uma Drug Co., 43 C. L. J. 406=95 I. C 667 ; Kahdas 
Mukerji V. Prubal Chandra, 17 C. W N. 964=«18 1 tj. 394 

T Sheodhan Prasada Singh y Ruin Sarup Siagh, 7 p. L. J. 537=96 I 0. 123; 
Chandra Dat v. Padmanand, 22 C.il. 459. 

• Moh. Ikram Khan v. Hoh. Bakar, 1935 A. h. J. 139. 
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court in granting an injunction will first see whether there is a bona fidt 
contention between the parties, and then on which side, in the case 
o£ the applicant obtaining a successful result in the suit, will be the 
balance of convenience, if ths injunction did not issue, bearing in mind 
the principle of retaining immovable property in status quo.^ 

Where the opposite party is in possession under a-claim of right, 
injunction will not be granted to the applicant who is out of possession, 
unless tlireatenod injury will be irreparable.* 

For some other cases see Singara Coal Syndicate v. Indra Hath,* 
Darah Kuar v. Gomfi* 

The court has power to appoint a receiver. 

A question that has already been tried out and finally decided is not 
a serious or fair question to bo tried in the suit.® 

6. A temporary injunction cannot be i.'sued to one not a party,® 
and not to a court, but only to n pnrtyj 

Improvements. 

65- (i) A permanent tenure-holder, a fixed-rate tenant, an 

occupanev tenant in Oudh or a tenant 

Right of certain tenauta jjoldiuo- On special terms in Oudh may make 
to make improvements. • ” 

any improvement. 

(2) An occupancy tenant in Agra, an ex-proprietary tenant 
or a hereditary tenant may make any improvement, except that 
he may not make an improvement mentioned in sub-clau8e (d) 
or sub-clause (/) of clause («) of sub-section (8) of section 3, 
unless there is a local custom entitling him to do so or he has 
obtaineil the written consent of the landholder. 

This corresponds to section 109 of the Act. of 1926 and extends the 
right to make improvements to all tenants except non-oecupanoy tenants. 
Under the Act of 192G, an oxproprietary or occupancy tenant could 
make any improvement except planting trees, making a tank or 
erectin<r a building of a permanent character, and these latter acts he 
could do under the authority of a local custom or with the written 
consent of the landholder ; statutory tenants in either province had very 
limited rights to make improvements and no other tenant could make 
an improvement without the written consent of the landholder. 

See section 3 (8) for meaning of improvements. They include now : — 
(i) a dwelling house or a caille-shod or a store house on the holding ; 

1 Israil V. Samser, 41 Oal. 636. 

2 Begg Dunlop <£ Co. v. Satis Chandra, 46 Cal. 1001. 

3 10 0. W. N. 173. 

♦ 22 All. 449. 

5 17 0. W. N. 964=18 I. C. 394. 

8 Election Officer v. Abdul Ghani, 79 I. C 233 ; Ram Sunder v. Ram Dhyan. 3 
Fat L. J. 456. 

1 Raja Ram v, Dharm Das, 2 A. L. J. 601. 
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(fjj any work which adds inateri illy (o tho value of the holding 
e<c , which includes the const ruci ion of tanks for the storage 
of water for agricultuial purposes and other objects mentioned. 

Now a permanent tenme holder, a 6'ted rate tenant, an occupancy 
tenant in Oudh or a tenant hoi ling under a special agreement in Oudh 
may make any improve menl An occupancy tenant in Agra, an oxpro- 
prietary tenant or a hereditary tenant in either province may make any 
improvement except those mentioned in section 3 (8) (//) (d) or (e) and 
even those he can make under the authority of a local custom 
entitling him to make tho improvements, or of the written consent of 
the landholder. Sub-clause (d) of clause (ii) of section 3 (8) relates to 
the erection in the immediate vicinity of the holding otherwise than 
on the village site, of l)uildings other than a dwelling house on the 
holding for his own ocoupi*ion or a cattle-shed or a store-house on the 
holding Til Oudh, under .section 23 of the Oudh Act, every tenant having 
a right of ojcupncy or holding under a speiial agreement or decree of 
Court was entitled to make an improvement (as de6ned in section 2G 
of the Oudh Act) on lus holding, but could not plant trees on 
his holding without tho written consent of tho landlord, and statutory 
tenants had a limited right of making improvements 

66. No non-occupaacy tenant shall make any improvement 
Right ot non-ocenpan- unless he has obtained the written consent 
cy tenant to make of his land-holder. 
improvements. 

This section corresponds to section 112 of the Act of 1926. 

It will bo noticed thxt a sir tenant, who is not a hereditary tenant 
but is a non-occupanoy tenant is prohibited from making any improve- 
ment, even the construction of a well, except with the written consent 
of his landholder. 

A tenant of sir land or a subtenant is a non-occupancy tenant and 
cannot make any improvement without ths consent of the landholder. 
If a sub-ienant has planteJ a grove with tho consent of tho tonant-in- 
ohief, the latter can not eject him as a yearly tenant.* A guava 
grove planted by a sub-tenant with the consent of the tenant -in- chief 
and of the lanllord while Act II of 1901 was in force was an improve- 
ment, but such a plantation did not inako him a groveholder immune 
from ejectment.* No other non occupancy tenant can make any 
improvement, and if he does, he cannot get compensation e. a., if ho 
plants a grove,® or puts up a house.* A groveholder replacing fallen or 

1 Jagal Sarain v. Gauri B It 7 of 1933=XIV 0 D. (B It ) 37^14 L. li. Rev. 
627. 

* Sheo Adhar v, Hangatn, XVI U. D. ]s 

3 B'llden V Wirnttidan, 2 lliiv mid Or I, .7. 2fi(i-=I I fj 1) 12.3^3 Eev and Cr. 
L. J. 70=3 R D. 33 ; Nai>t S'nqh v. Shafaat Ali, II U I). 282=3 R. D. 137. 

♦ Amrit v. ifahaden, B R 2 of 1919— 5 Rev and Or. L, J. 82=111 U. D. 27 
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decayed frees is not making any improvement.* Any other transferee 
making an improvement will not be entitled to get compensation for it. 
No order o.in be passed for the removal of materials of unauthorised 
improvements or of trees.* 

A sabtenant of a subtenant cannot plant trees with the consent 
of the subtenant * 


67. No landholder other than a landlord shall give consent 
n , . . , , to the making of an improvement which he 

era to give consent himself entitled to make. 


This section is now and defines a mere landholder’s power to consent to 
an improvement. The necessity for consent is imposed by section 65 (2) 
in the case of Agra occupancy tenants and exproprietary and hereditary 
tenants in both provinces when contemplating an improvement men- 
tioned in Section 3 (8) (ii) (d) and (e) and by section 66 in the case of 
non-occupancy tenants. A mere landholder cannot give consent to the 
making of an improvement which he himself is not entitled to make 
either with or without the tenant’s consent. A landholder may make an 
improvement with the tenant’s consent or without it as mentioned in 
section 71 in respect of sinking a well, or on land in the holding 
of a non-occupancy tenant. 


68. Nothing in this chapter shall entitle a tenant or a 
. . landholder to make an improvement on, or 

iai?vemrnt8. detrimental to, any land which is not 

included in the holding to be benefited by 
such improvement unless he has obtained the written consent of 
the landlord or of the mortgagee in possession or of the under- 
proprietor or of the permanent lessee, as the case may be, and of 
the tenant, if any, of such land. 


1. The section corresponds to section 113 of the Act of 1926 and 
provides a check on tenants’ or landholders’ power to make improvements. 

It also indicates a case where a mere landholder cannot make 
an improve.iient on his land which would affect the value of some 
other land except with the written consent of some of the persons 
interested in it. 


2. On or detrimental to any land etc.— -Land here means land 
not included in the holding to be benefited. Such land may not 
belong to or concern the landholder. Written consent of the landlord 
and of the tenant if any will justify an improvement which may 
diminish the value of some other laud in respect of which he is 
landlord or tenant so, the writ fen consent of the mortgagee in possession, 

1 Amb'i Sahai v. Natha, 55 All 73—1932 A. L J 1026 

s Babu Ram v. Jlaha Lachmi Rai, IV U. D. 2b0“=6 B. D. 430. 

* Debi PraBod v. Nazir Khan, 14 L. B. Bev. 94"=X1V Ui D. 38. 

T. A.— 44 
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or o£ the under-proprietor, or o£ a permanent lessee, and o£ the tenanl, 
if any, of the land. 

The words on any land mean land whether in or outside a Iiolding 
in which a work would he an improvement according to section 3 (8). 


3. The landlord etc. — 'In section 113 of the Agra Act the word 
landlord was used throughout. Now the result will he that the consent 
of a mere landholder who is not the landlord will not suffice. Consent 
of the mortgagee in possession will do, but mortgagee from whom ? 
Surely, not the mortgagee of a landholder who is not the landlord Under- 
proprietors and permanent lessees of the land may also give consent. In 
.any case, consent of the tenant of the land, the value of which may be 
adversely affected hy the proposed improvement, is essential. 

Where one of 18 zamindars did not consent, it was held that he 
could be ignored * 


69. A tenant making an improvement or planting trees, 
shall in the absence of a written agreement 
la I ity or n 1 rent. contrary, Continue to be liable to pay 

the full rent of the holding. 

o 

This section is new and secures to the landholder (he full rent, unless 
he consented in writing to the making of the improvement, or the 
planting of trees. 


The section will prevent a tenant who has done any of tlie acts 
mentioned in the section withont a written agreement of the landholder 
from making a claim tor abatement or diminution of rent on the ground 
say, that the productive power of the land has decreased because of what 
he has so done, or that a part of the laud has become a grove. 

70. A tenant may apply to the landholder for his written 
consent to the making of an improvement 
Bion** Wh^ mentioned in clause (i) or sub-clause (cZ) or 

refuses or omits to eon- sub-clause (e) of clause (m), of sub-section (8) 
of section 3, and, except in the case of an 
improvement mentioned in clause («) of sub-sectiou (5) of section 
3, if the landholder omits or refuses to grant such consent may 
apply to the assistant collector in charge of the sub-division for 
permission to make such improvement. 

1. The section corresponds to paits of section 114 of the Act of 
1926 and of section 24 of the Oudh Act. The application for permission 
should be mide not to the Collector huL tho Assistant Collector in 
charge of the subdivision. 


2. May apply to the landholder for his written consent.— Appli- 
cation is needed only in the two cases mentioned in the section and in no 
others, as a tenant has a right to make improvements in such other 
cases. Section 65 (2) imposes the necessity of a landholder’s written 


^ See Jtef/ima BM V. £//ati>a»t Saran, 1923 A. I R. All. 281=-IV U. D. (H. 0.) 
183=-8 R D. 81. 
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nights <0 make improrements 

consent in cases under section 3 (8) (ti) (d) and (_e). The present section 
adds to It a case under section 3(8) (»), and in the latter ease, 
retusaJ or omission by the landholder will not give a right of applica* 
tion to the Assistant Collector. 

See sections 68, 66 as to improvements which a tenant cannot make 
or may make only with consent. 

3 An improvement mentioned in clause (i; of section 3(8)» 
! e , erection of a dwelling house on the holding by the tenant for his own 
occupation, or cattle shed or store-house on the holding. 

The phraseology of the section does not make for lucidity when 
placed side by side with section 65 2). Section 65 2) imposes no necessity 
for the landholde' s written consent to an improvement mentioned in 
section 3(8 )(i) and therefore of an application to him to consent, but 
section 70 speaks of such ajiplication, although it is silent as to the 
step to be taken by the tenant in case of the landholder’s refusal or 
omission. Sections 7.3 and 74 show that an application to the landhol- 
der for his written consent is mentioned in order to enable the tenant to 
claim compensation when ejected or wrongfully dispossessed. 

4 The procedure prescribed is that a tenant must first apply to the 
landholder for his writ’en consent, and, on his omission or refusal o grant 
it, must apply ex.,ept where ho wishes to put up a dwelling-house, a cattle- 
shed or a store-house on the holding, to the Assistant Collector for per- 
mission to make the improvement. A tenant cannot, without first apply- 
ing to the landlord, rush off to the Assistant Collector for permission. 
W hat gives that officer jurisdiction to entertain an application for 
permission is the omission or refusal of the landholder to give a written 
consent. 

5 Notice. — Though not expressly mentioned, notice of the applica- 
tion for permission should be given to the landholder, for his objections 
have to be considered. The objections open to the landholder are that the 
improvement proposed is not an improvement as defined in section 3, or 
is *00 costly or is for a purpose other than the convenient or profit- 
ably use of the holding or that he is himself prepared to make the 
improvement. 

The Assistant Collector is not bound to give effect to the landholder’s 
offer to make the improvement. If he gives effect to it, he will dismiss 
the application. 

If the tenant has not followed the procedure of this section, he will 
not be entitled to compensation ; but this does not mean that he cannot 
improve his holding.* 

6. The application is No. 5 of Group D of Schedule IV. There is 
no limitation and the court-fee payable is that prescribed in the Court 
Fees Act. 


71. (Z) A landholder may, with the written consent of the 
^ , , ,, ,, tenant, make an improvement on or affecting 

to make iraprovementa. holding o£ a tenant other than a tenant 

to whom sub-section (Z) of section 65 applies : 


t Jtaghurtandan Singh v. Jarao, 15 0. C. 170=-13 I. C. 564. 
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Provided that if the landholder ia not the landlord he shall 
not make any improvement which he is not under the provisions 
of this Act entitled to make : 

Provided further that no such written consent shall be 
required if the tenant is a non-occupancy tenant or if the 
improvement which the landholder desires to make is a well. 

( 2 ) If the tenant omits or refuses to grant such written 
consent, the landholder may apply to the assistant collector 
in charge of the sub-division for permission to make the 
improvement. 

(3) A landholder making an improvement on or affecting the 
holding of any tenant shall be liable to compensate the tenant 
for any loss which he may cause to the tenant when making it. 

(4) If the effect of an improvement made by a landholder is 
to impair the productive powers of any land held by any tenant 
from such landholder, such tenant shall, in addition to any 
compensation which may be awarded to him under sub-section (5) 
be entitled to such abatement of his rent as the court considers 
just. 

1. The section corresponds to section 29 of the Ondh Act and to 
section 115 of the Agra Act. 

2. Other than a tenant to whom section 65(i) applies, i. e,, 

tenant other than a permanent tenure-holder, a fixed-rato tenant or in 
Oudh an occupancy tenant or a tenant holding on special terms. In the 
case of these classes of tenants, a landholder cannot make any improve- 
ment on or affecting the holding of the tenant. There is, however, nothing 
to prevent a landholder and such tenant from agreeing that the former 
should make an improvement on or affecting the tenant’s holding on such 
terms as may be agreed upon, provided the terms are not inconsistent with 
the provisions of the Act e. g , .<section These classes of tenants 

may make any improvement without leave of the landholder. 

Tn the case of other tenants, exproprietary and hereditary in lioth pro- 
vinces, occupancy in Agra, a landholder may make a well without any 
consent of the tenant, but not any other kind of impiovoment without 
such consent. 

A landholder may make, without; the tenant's consent, any improve- 
ment on the holding of a non-ocoupancy tenant. A non-occupancy tenant 
naay be a sub-tenant or a .?ir-tonant who has not acquired hereditary 
rights. A non-occupancy tenant has no right to make an improvement 
without the written consent of the landholdei. 

The landholder who is not the landlord cannot make any improve- 
ment which he is not entitleti to make under the provisions of the Act. 
Under section 68 a landholder cannot make any improvement in a 
manner which may substantially diminish the value of other land, without 
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the written consent of certain persons who are not tenants of the land 
improved There is no other provision of the Act about the matter. We 
imagine that improvements which tenants may make without the land- 
holder’s consent were meant to be included in improvements which 
landholders are not entitled to make. 

3. Consent means written consent, or permission of the Assistant 
Collector in charge of the sub-division to make the improvement. A 
landholder has first to ask the tenant for his wiitten consent. If the 
tenant refuses, the landholder may apply to the Assistant Collector 
for permission. The remarks ma le under section 70 as to this apply 
mutatis mutandis. That officer may grant or refuse permission after hear- 
ing the parties and making such further inquiry as he thinks fi'. He 
may put reasonable restrictions in granting the permission. 

The words “ affecting the holding ” are wide and indicate that a 
landholder’s improvement on any land not comprised in the holding of a 
tenant and made without his consent may affect the holding of the tenant, 
provided the work which is said to be an improvement is either executed 
directly for the benefit of the holding or is after execution made directly 
beneficial to it. 


4. Sub-section ( 3 ) —This reproduces sub-.section (3) of section 115 
of the Agra Act, substituting landholder for landlord. The Oudh Act 
provided in section I08(9)(d) for a suit for compensation on account of 
the loss referred to in the sub-section. Now there is no item in Schedule 
IV corresponding to it. 

5. Sub-section ( 4 ) — Nearly reproduces sub-section (4) of section 
115 of the Agra Act, after making necessary changes 

6 . The application is No. 6 of Group D of the Fourth Schedule and 
has to pay court-fee as directed by the Court-Fees Act. 


72. (2) The assistant collector to whom an application is 
made under the provisions of section 70 or 
section 71 may, after hearing the parties and 
making such further inquiry as he thinks 
fit, grant permission to make the improve- 
ment subject to such restrictions, if any, as he may deem reason- 
able, or may refuse permission : 


When permiaEiou may 
be g 'anted or refused by 
aeBiatant collector. 


Provided that the assistant collector — 

(a) shall not grant permission for a work which — 

(i) is not an improvement as defined in this Act, 

(ii) is too costly for the purpose for which it is 
intended, 


(iii) is not an improvement which the ap])licant is 
entitled to make, 
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(iv) requires loritten consent under the provisions 
of section 68, unless such consent has been previously 
obtained. 

(6) may, in the case of an application made under the 
provisions of section 70, refuse permission if the other 
party is prepared to make the improvement within a time 
fixed by the court and may order that if the improvement 
is not so made the applicant shall be entitled to make it 
himself. 

(3) An order of the assistant collector granting permission to 
make an improvement shall be deemed to be the written consent 
of the landholder or of the tenant, as the case may be, to the 
making of the improvement in the manner specified in such order. 

1. This section is new, though a part of it is taken from section 
114(2) of the Agra Act. It sets out the grounds on or reasons for which 
the Assistant Collector may refuse permission on an application by a tenant 
under section 70 or by a landholder under section 71. 

Sub-clause I'iu) of clause (a) of sub-section (li given in italics was 
substituted by the U, P. Tenancy (Amendment) Act, No. 1 of 1940. 

2. Clause (5) authorises the rejection of a tenant’s application under 
section 70, if the landholder is prepared to make the improvement ; there 
ought to be a clause in such order that on the landholder’s failure the 
tenant would be entitled to make the improvement, 

3. Sub-section (2) gives the force of written consent of the land- 
holder or of the tenant to an order of the Assistant Collector granting 
permission. 

73- A tenant who has with the written consent of the 
Compensation for im- ^■'‘"dholder made an improvement mentioned 
provement made with Clause (») of Bub-section (5) of section o 
landholder’s consent or Or who has made any other improvement 
by entitled persons. .^^hich he is entitled to make shall be entitled 
to compensation in the following cases ; 

(a) when a decree or order for his ejectment is passed ; 
or 

(b) when he has been wrongfully dispossessed by bis 
landholder and has not recovered possession of his holding : 

Provided that except in the case of an improvement men- 
tioned in clause (i) of sub-s-ection (5) of section 3 compensation 
shall not be payable for any improvement made thirty years or 
more before the date on which the ejectment is to take effect . 

Provided further that a tenant ejected in execution of a 
decree passed in a suit for ejectment or in pursuance of a notice 
of ejectment shall not be entitled to compensation for any 
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improvement begun by him after the date of the institution of 
the suit or of the application for the issue of the notice which 
resulted in his ejectment. 

1. This section corresponds to section 116 of the Act of 1926. C£. 
section 22 of the Oadh Act. 

2. Though a tenant has a right to make an improvement of the kind 
mentioned in section 3(8X*)« oven withoiit his landholder’s consent, be can 
not, according to this section, claim compensation for it in any of the 
events mentioned in clause (a) or (&), unless he had obtained the written 
consent of the landholder, as he can in the case of any other improvement 
which ha is entitled to make according to sections 65, to 66, 68 66. 

Under the Oudh Act, section 108(13) provided for suit for the re- 
covery of compensation for improvements. No such suit is provided for 
now for either province. 

There must be an improvement as defined by the Act (i. e,, one which 
increases the letting value) made by a tenant within his rights.* 

The period of 30 years runs from the date of completion of the well ,* 
and it runs to the date when the ejectment is to take effect. This limit 
does not apply to a house or cattle-shed or store-house or other construc- 
tions for agricultural purposes on a holding. 

No compensation can be awarded for improvements made by a pro- 
prietor who has subsequently been reduced to the position of a tenant, or 
by a trespasser.* 

74 . A tenant, who has made an improvement mentioned in 
Compensation for clause (i) of sub-section (S) of section 3 and 

certain buildings when who has not obtained the landholder’s 

erected without land- written consent thereto, shall — 
holder a consent. 

(а) be entitled to compensation when he has been 
wrongfully dispossessed by his landholder and has not 
recovered possession of his holding, and 

(б) when a decree or order is passed for his ejectment, 
be entitled before the date of delivery of possession, or with 
the permission of the court and subject to such terms as it 
may direct before some later date, to sell such improvement 
to any person with the landholder’s written consent or to 
remove the materials thereof. 

1. This section is new and provides for cases not covered by the first 
part of section 73. It gives a tenant wrongfully dispossessed of his holding 

1 Tulatn V. JUala Din XVII 11. D. 39=-1936 R. D. 59. 

* Ahdul Latif Khan v. Ahmad Husam, 12 L. B. Rev. 217. 

8 Uaheth Pratad v. Kesri Sirtgh, IV U. D. 302=6 B U. 601 ; Malkhan Singh v. 
Bup Chand, XIV U. D. 175=14 L. R. Rev. 437. 
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by the landholder and who has not recovered possession of his holding a 
right to recovoi coinpen-ation. Seclion gives him the right 

to claim compensation for any improvement he may ha’ve made, and 
section 74 refers to the one hind of improvement mentioned in the sec- 
tion. It also gives him a right, when a decree or order for his ejectment 
has been passed, to sell, prior to the date of delivery of possession or at 
a later date with the court’s permission and with the landlord's consent, 
such improvement to any person, or to lomove the materials of the house. 
The right to sell is subject to the written consent of the landholder, and 
the sale must take place within three months of the decree or order of 
ejectment. If the landholder does not put the decree or order in execu- 
tion by actual ejectment, the right to sell will be there, but the tenant 
will not be wise to sell the materials. The right to claim compensation 
does not arise when the tenant has recovered possession of his holding, 

75. (2) When under any provision of this Act the court 

has to determine the amount of compensation 
peuMtion account of an improvement it shall 

have regard — 

(а) to the amount by which the value or the produce of 
the holding or the value of that produce is increased by 
the work ; 

(б) to the condition of such work, and the probable 
duration of its effects ; 

(c) to the labour and capital required for the making of 
such work, allowing for — 

(i) any reduction or remission of rent or any other 
advantage allowed to the tenant by the landholder in 
. consideration of the work ; 

(zV) any assistance given to the tenant by the land- 
holder in money, material or labour ; and 

(iii) in the case of a reclamation or of the conversion 
of unirrigated to irrigated land, the length of time 
during which the party claiming compensation has 
had the benefit of the improvenfent. 

( 3 ) When an improvement benefits the land from which a 
tenant has been ejected or wrongfully dispossessed and also other 
land in his possession, compensation shall be determined with 
reference to the extent to which the first mentioned land has 
benefited by such work. 

This section reproduces in effect section 117 of the Agra Act of 1926, 
substituting “ work ” for ■* improvement'’ in the sub-clausee nnd ‘‘ the 
party claiming compensation ” for " the tenant” in sub-cLiuso (iii). Suli- 
section '2) is new. Section 117 of the Act of 1926, reproduced section 
91 of Act II of 1901. Section 27 of the Oudb Act was similar. 
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Amount of compensation 

1. ^ Tenant, see section 3 (23) Landholder, see section 3(11), 
Holding, see section 3 (7) Rent, see section 3 (18) Improvement, see 
section 3 (8) for meaning. A rent-free grantee is not a tenant and cannot 
claim compensation for improvement* under this section, but he may under 
section 198. 

2. Compensation due on an improvement. — A tenant is allowed 
compensation for such improvements as he is entitled to make under the 
terms of .sections 65 and 66. If he can make an improvement only with 
the consent of the landholder or proprietor, he will not be entitled to get 
compensation for it if made without such consent. So a non-occupancy 
tenant who has constructed a well when his landholder desired and was 
ready to do so most go without any compensation therefor. 

Compensation will be awarded only for such works as fall within the 
definition of improvement as given in clause (8) of section 3 of the Act. 
For instance, an enclosure of tenant’s house is not an improvement.* 

Clause (i) of section 73 refers to a suit under section 183. 

3. Estimate of compensation.— The rules prescribed by section 
75 should be kept in view in estimating the amount of the compensation 
payable to a tenant. The Board had arrived at nearly the same conclu- 
sion, as the rulings noted below will show.* On the credit side of the 
tenant are clauses (a), (4) and (e) and on the debit side the items (e), («) 
and (Ml) of clause (c). 

4. Clause (a). If the improvement has been exhausted, i. e., has 
ceased to increase the letting value, no compensation is due on account 
of it ; if it has increased the letting value, compensation should be 
granted whether or not he has been recouped for his original outlay.* 

5 Clause (b). It would be unfair to saddle the landlord with the 
full \alue of an improvement at the present time which in a few years 
may cease to operate.* 

6. Clause (c). The test is not so much the amount of the outlay, 
as the increase in the letting value. The amount of the outlay is one of 
the factors.® 

What the Court has to consider is the labour and capital required 
for making the improvement, and not what might have cost if the 
tenant had made a cheaper improvement to serve his purpose.® There, 
a tenant sunk a big well on his small holding. The Commissioner held 
that a smaller well would have served the purpose of the tenaut and 
reduced the cost to a fourth. The Board overruled this and allowed 
the value of the well as it stood. 

* ffopi Saratt v. Btsheshar, 5 A. W. N. lOO. 

* Raja Ramji v. Abdullahi B. B. 4 of 1904. 

* Dilraj Shigh v. Deli Dayal, (B. B ) 12 of 1885 ; Bahadur v. Aftal AJi, B. B. 
3 of 1886. 

* B. B. 12 of 1885. 

* See B. B. 3 of 1886. 

® Duarka v. Bhagwati Prasad Singh, 45 I 0, 227=6 0. L. J. 69=111 D. D. 48J. 

T. A.— 45 
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7. The reduction, remission or other advantage must bo proved, 
e. g., that the original lease was granted on a low rent on the understand- 
ing that the tenant would make an improvement, or that in view 
o£ an improvement, the landlord refrained from realising the full rent* 
or that he helped in making the improvement by contributing capita], 
labour, material, etc. 


76. (2) I£ a tenant has made an improvement on land 
. , which is sold in execution of a decree for 

land!*^ * arrears of rent, or from which he is ejected, 

the purchaser or the landholder, as the case 
may be, shall become the owner of the work, but the tenant shall 
be entitled to the benefit of the work in respect of the land 
remaining in his possession to the same extent and in the same 
manner as it has hitherto benefited thereby. 


(3) If a tenant has made an improvement on land which 
remains in his possession after a portion of his land has been sold 
in execution of a decree for arrears of rent or after he has been 
ejected from a portion of his land, the purchaser or the land- 
holder, as the case may be, shall be entitled to the benefit of such 
work in respect of the land which does not remain in the posses- 
sion of the tenant to the same extent and in the same manner as 
it has hitherto benefited thereby. 

(3) If a landholder has executed a work which benefits the 
holding of a tenant and the whole or any portion of such holding 
is sold in execution of a decree for arrears of rent, the purchaser 
shall be entitled to the benefit of such work in respect of the 
land sold to the same extent and in the same manner as such 
land has hitherto benefited thereby. 

This section corresponds to section 118 of the Agra Act of 192G, 
substituting “ work ” for “ improvement ” throughout. 

Section 118 of the Act of 1926 reproduced section 92 of tho Act of 
1901. 


Subsections (1) and (2) provide for the ownership and use of a work 
of improvement. See Jawad Ali v. Chirag Ali,* for a case under the 
section. 


77. (2) If either the landholder or the tenant desires that 
_ . . the amount expended on an improvement 

on improvement executed with the permission of the assistant 

collector in charge of the sub-divisions under 
the provisions of section 72 should be determined the assistant 
collector in charge of the sub-division shall on application made 
to him for the purpose, and after due notice to the other 


t Bent Act Baling No. 20. 
* II U. D. 261. 
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party, determine the araonat o£ the outlay and enter it in a 
register kept in the prescribed form. 

( 2 ) The entry in the register shall be conclusive proof of the 
amount of the outlay in any subsequent proceedings between the 
parties to the application or their successors in interest respecting 
the cost of the work. 

This section corresponds to section 25 of the Ondh Act, There was no 
similar provision in the Agra Act. 

An application under section 77 for registration of works is in the 
4th schedule group D No, 7 and must be made within six months of 
the completion of the improvement and the court-fee leviable is as in 
the Court-fees Act. 

Circular 4— II prescribes the form of oertifioate for improvement. 

Registration of improvements effected by landlords.^ 


1. Every landlord desiring to register an improvement should bring 
an application on plain paper to the officer in charge of the sub-division 
in which the land is situated, within one year after the completion of the 
work. The application should state the nature of the improvement and 
the khdsra number or numbers within which it lies. On the receipt of 
the application the officer to whom it is presented shall give the person 
presenting it a written acknowledgment, and shall have it entered on a 
register in form 1* of unverified applications. On the first convenient 
opportunity an officer not lower in rank than a Deputy Collector shall 
proceed to the spot, and shall verify by personal inquiry both the existence 
of the improvement and the fact that it has been constructed at the 
expense of the applicant within the lime alleged in the application. 
When the verification is completed, a certificate shall be granted to 
the applicant stating the nature of the improvement, and defining its 
position by the kliasra number or numbers within which it lies, and a 
reference shall be therein made to the file which contains the original 
application and the record of the inquiry. Books of certificates in form 
II® will be kept with serial numbers and counterfoils on which shall be 
made a copy of the certificate. 

2, No such certificate will be given for other than permanent works 
such as pakka wells, embankments, reservoirs and drainage or irrigation 
channels, which involve a material outlay. 

N.B . — These rules do not apply to permanently-settled districts or 
estates. 


t Sanotiooed by 0. B. D. Circalar No. 10, dated the 6th August, 1889. 
* Board’s registered Form No. 24 — I, VerDscalar. 

® Board’s registered Fom No. 25—1, Veroacalar. 
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Register of unverified applications (Form I.) 


Name of 
applicant 
father’s, 
name, 
caste and 
residence. 


Locality of work. 


Natnre ofi 
perma- 
nent im 
prove- 
mcnt. 


Pargana, 
mahal or 
manza. 


Ehasra 
unmbers 
of fields 


Date of 
comple- 
tion of 
work. 


Cost of 
work as 
stated 
hy ap- 
plicant. 


Number 
in book 
of certi- 
ficates. 


Remarks. 


Note. — Oo- 
Inmn 7 will 
be filled in 
after certifi- 
cate has been 
granted. If 
certificate be 
not granted 
the words 
" certificate 
refused " and 
date of or- 
der will be 
entered in 
column 7. 


Book of certificates (counterfoil) Form IT. 


1 

Number in re- 

Name of 
applicant, 
father’s 
name, 
caate and 
residence. 

1 

1 I 

Nature of 
permanenti 
improve- 
ment. 

Locality of work- 

Date of 
comple- 
tion of 
work. 

Cost of work 
as cHtimated 
by verifying 
ofiScer. 

Serial number 

gister of uu- 
verified ap- 
plications and 
file number 
of original 
application 
and record of 
inquiry. 

Pargana, 
mahal or 
manza. 

Khasra 
numbers 
of fields. 





i 

1 

1 





Signature of verifying o^cer. 
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Sbos. 78, 79, 80] Compensation, etc. and planting tree 


by 


78. When a court has assessed the amount of compensation 
due to a tenant it may, if both the landholder 
and the tenant desire that the compensation 
assessed instead of being paid wholly in 
money shall be made wholly or partly in some other way, proceed 
to give judgment according to the terms agreed between them. 


CompenaatioD 

Bgreement. 


This section reproduces section 28 of the Oudh Act. Section 119 of 
the Agra Act provided for the grant of a beneficial lease. 

Section 119 of the Act of 1926 reproduced section 93 of the Act of 
1901 and corresponded to section 45 of the Acts of 1873 and 1881. 


Tenant see section 3(23), landholder, see section 3(11) for mean- 
ing. 

A beneficial lease may be agreed to as some other way of recouping 
the tenant’s outlay. 


79. If a question arises between a tenant and his land- 

Diapnte as regards im- bolder 
provement, how settled. 


(а) as to the right to make a work, or 

(б) as to whether a particular work is an improvement, 
or 

(c) as to the amount of compensation due under sub- 
section (3) or of abatement of rent under sub-section (4) of 
section 71, or 

{d) as to the right to the benefit of an improvement 
under section 76, 


the assistant collector in charge of the sub -division shall, on the 
application of either party, decide the question. 

1. This section reproduces section 120(1) of the Act of 1926, substi- 
tuting work for improvement. Clause (d) is new 

2. An application under clauses (o) or (d) for establishment of 
right to make or benefit from a work is No. 8 of Grroup D of Schedule IV. 
There is no limitation for it and the court-fee payable is that directed 
by the Court-Fees Act. 

An application under clauses (6) or (c) of sub-section (1) for settle- 
ment of dispute as to an improvement is No. 9 of (rroup D of Schedule 
IV, and the limitation is one year from the date of the completion of 
the improvement. 

Applications under this section lie to tho Assistant Collector in 
charge of the sub-division. 

Trees. 

80. (i) A tenant, other than a non occupancy tenant, may 

Right of tenants to plant trees On his holding, 
plant trees. 
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{2) If a tenant plants, or proposes to plant, trees in such 
a way as to diiniiiisli the value of lind not included in his holding i 
any person, whose consent is required under the provisions of j 
section 68, may apply to the asdstant collector in charge of the / 
sub-division for an order prohibiting the planting of trees on 
certain land or directing the tenant to remove trees alread^«>i 
planted thereon and tlie assistant collector may, after hearing . 
such of the parties as wish to be heard, either grant the appli-' 
cation subject to such modification, if any, as he thinks fit or ' 
reject it. ' 

This section is new. 

The section oxiends the right to plant trees to all tenants who are 
not non-occupancy tenants. Under the Act of 1926 this was not so. 
Occupancy and exproprietary tenants could not plant trees except when 
authorised by custom or the landholder. 

Sub-section (2) is very important as a check on the otherwise ex- 
tensive power of tenants to plant trees. The persons who may apply 
for an injunction or prohibitory order are the landlord, or the mortgagee 
in possession, or under-proprietor or the permanent lessee or the tenant, 
of the land the value of which may be adversely affected by the tenant’s 
action on his own holding. 

The application is in Schedule IV, Group D, No. 10 and may bo made 
at any time and pays court-fee as in the Court-fees Act. 

81 . (i) Notwithstaudiug anything in this Act or any 

custom or contract to the contrary, scattered ' 
Tenant’s rights in trees ^.pggg situated ou the holding of a tenant 

menoement of the Act. othei’ a sub-teuant or tenant of str 

otherwise thau oo the boundary thereof i 
and existing at the commencement of this Act, shall vest in such 
tenant, provided that such tenant has been continuously in 
possession of such holding from the beginning of the agricultural 
year 1335 Fasli. 

(2) If any question arises betAveeu a landholder and a tenant 
regarding the ownership of trees it shall, on the application of 
either party, be decided by the assistant collector in charge of 
the sub-division. 

This section is new and relates to the right.s in scattered trees ou a 
holding. Ownership of such trees is in the tenant, provided (i) ho has been 
continuously in possession of ihe holding from the beginning of the agri- 
cultural year 1335 F. (i. e. from the 6rst of July, 1927) ; (ii) he is not a 
sub-tenant or a tenant of S'li' and (iii) (he trees existed at the commence- 
ment of tho Act, and (iv) are not on the boundary of the holding. 
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Surrender and abandonment. 

82. (/) A tenant not bound by a lease or other agreement 

Sorrender by tenant. for a fixed period to TOntinne to occupy the 
land in the following year, may, at the end 
hf any agricultural year surrender his holding, by sending a 
registered notice to his landholder intimating his intention to do 
to and by giving up possession thereof, whether such holding is 
or is not sub-let or mortgaged, but he shall not be entitled to 
^surrender a portion only of liis holding unless — 

(a) the holding is situated in an alluvial mahal for the 
time being registered as such under the rules made under 
clause (Jc) of section 234 of the United Provinces Land 
Eevenue Act, III of 1901, and apart of the holding has been 
washed away or rendered unculturable by fluvial action ; or 

{b) the holding is situated in an alluvial mahal as 
aforesaid, or in a tract notified by the Provincial Govern- 
ment under the provisions of sub-section {4 \ of section 30 
and the rent thereof has been agreed or fixed with reference 
to the amount of land actually cultivated in each year : 

Provided that an ex-proprietary tenant shall not surrender 
his holding or any part thereof until the expiry of a period, 
which, if his rights accrued on a mortgage, shall be three years 
and, in other cases, six months, from such accrual. 

{2) Notwithstanding such surrender, unless the tenant 
sends such registered notice before the first day of April he shall 
be liable to the landholder for the rent of the holding for the 
agricultural year next following the date of the surrender : 

Provided that the tenant shall not be so liable in respect of 
any period during which the holding is let to another tenant, or 
is taken into his own cultivation or use by the landholder. 

(5) Subject to the provisions of the proviso to sub-section (2) 
nothing in this section shall affect any arrangement by which a 
tenant and his landholder may agree to the surrender of the 
whole or any portion of a holding. 

This section corresponds to .section 103 of tbo Act of, 1926, with 
certain additions. The corresponding section in the Oudh Act was 20. 

The proviso to sub-section (1) ensures that an exproprietary tenant 
shall not surrender his liolding within <i\ months of the accrual of the 
tenancy. 

83. Notwithstanding anything in the last preceding section 

when a decree or order for the enhancement 
Surrender on enhance- Ijolding is passed, and 

the tenant thereof within thirty days of 
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the date of such decree or order gives to the landholder a 
registered notice in writing o£ his desire to surrender such ^ 
holding at the date on which such enhancenaent takes effect, j 
and surrenders such holding accordingly, he shall not be liable i 
for the rent payable for such holding in respect of any period i| 
subsequent to surrender. *- 

This section reproduces section 104 of the Act of 1926. 

84- Any tenant, instead of or in addition to himself sending 

„ a registei’ed notice to the landholder under 

^Notice through tahB.1- g 2 

expiry of the period prescribed for sending 
such notice, make an application to the tahsildar who shall there- 
upon cause the notice to be served on such landholder, the tenant 
paying the cost of service. 

This section reproduces section 105 of the Act of 1926, substituting 
“ section 82 or section 83 ” for “ section 103 or section 104.” 


85. (7) When any such notice has been received by or 
served on a landholder he may institute a 
uit to set aside notice, g^jj. notice declared invalid and 

the court shall thereupon determine the question between the 
parties. 

{ 2 ) If the landholder does not institute such suit he shall be 
deemed to have accepted the surrender. 


This section reproduces section 106 of the Act of 1926. The corres- 
ponding section in the Oudh Act was 20A. 

Sections 82 to 85. 

1. As shown above these sections correspond to sections 103 to lOG 
of the Act of 1926 which in their turn corresponded to sections 83 to 86 
of the Act of 1901. 


2. History. — Subsections (1) and (2) of section 83 of the Act of 
1901 corresponded to tho first and third paragraphs of section 31 of 
Act Xri of 1881, and to section 31 of Act XVIII of 1873, and to the 
first_ two paragraphs of section 19 of Act X of 1859. Subsection (3) of 
section 83 was new. Cf. section 86, clauses (1), (2) and (7) of the Bengal 
Tenancy Act. Section 84 corresponded to tho second paragraph of the 
proviso to section 31 of the Act of 1881 ; sectiou 85 to sections 32 and 33 
of the Acts of 1881 and 1873, and to the last paragraph of section 19 of 
the Act of 1859 ; and section 86 to section 33A of Act XII of 1881, 

3. Tenant —See section 3(23)for meaning. It includes asub-tenant^ 
an occupancy or an expropriotary tenant * Although a proprietor could 
not at the time of transferring his proprietary rights enter into a contract 
to give up or waive his rights over sir and homo land as an oxproprietary 
tenant, there was nothing to prevent him from surrendering his tenancy 
at the time it arose, e g., on tlio completion of the transfer, or sometime 

1 Jagadishwar Pratad v. Inder, XV U. D. 166=15 L. R Rev. 115. 

2 Jang Bahadur v. J?ae Raja, 7 0 C. 265. 
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after. ^ In fact, if he did not enter into possession vrithin six months 
his right became time-barred. Now no surrender is permissible before 
the expiration^ six months. 

Surrender by the certificated guardian of a minor for consideration, 
if given effect to, binds the minor,® 

A surrender is not a transfer and does not require the sanction of 
the District Judge when made by a minor’s guardian.* 

ATmcfu /atAer.— Though a holding be the ancestral property of a 
Hindu father and his sons the former can validly surrender, and the 
sons will be bound,® 

A wife left in charge of his holding by her husband is competent to 
surrender.® 

Hindu widow. — A Hindn widow in possession of her husband’s 
holding holds it for life only under the Act. It is doubtful whether she 
represents the full estate as under the Hindu Law. A surrender by 
her does not bind the reversioners. It has been held that a widow can 
not surrender any rights in a holding except to an existing tenant.^ 
In Jhabbar v. Suraj Prasad f a Single Judge of the Allahabad 
High Court negatived a Mahommedan widow’s power to surrender so as 
to prejudice her husband’s heirs. In Ram Gopal v. Bhoorey Singhf 
where after a surrender by a Hindu widow, the landholder let the land to 
her husband’s natural brother, the husband having been adopted into a 
different family, so that the lessee was a nephew of the deceased husband, 
it was held that that brother could not resist the suit for ejectment on 
the ground that the surrender did not affect his interest as heir to the 
deceased male. In Govind v. Dipaf’^ a Hindu widow’s surrender was 
held to have extinguished the interest of heirs under clause (s) of section 
22 of the Act of 1901. So in Hanuman Prasad v. Ram Khelawanf^ 
Ram Bharosa v. Muhammad Ali Khan.^^ 

I Gat/a Singh v. Udit, 13 All. 396. See Lekhraj v. Parshadi, 6 A. L. J. 713 ; 
Kamla Charan v. Shto Shankar, 36 1. C. 1007. 

® Gaga Singh v. Udit, 13 All. 396 ; Lekh Raj v Parshadi, 6 A. L. J. 713. 

3 Shambhu Nath v. Lalji Sahai, 1922 B. C. 526>=:V U. D. 391 \Oanga Prasad V. 
Sapan Ram, XVI U. D. 2—1935 B. D. 198. 

♦ Baluoant Singh v. Haideen Singh, 8 L. B. Bev. 158=101 I. 0. 806=VIII 
U. D. (H. C.) 155 ; Amor Hiath Singh v. Ear Prasad Singh, XIII C. D. (H. 0.) 10. 

<> Sarabjit Singh v. Mohan Singh, 11 0. G. 292. 

• Gajadhar Miara v. Babu Rami 12 L. B. Bev. 85=XII U. D. 102. 

7 Baldeo v. Murlidhar, XX U. D. 32=1938 B. D. 721. 

8 9 I. 0. 894. 

» III U. D. 600=1 D. P. L. B. (B. B.) 41=54 I. 0, 567=6 B. and Or. L, J. 263 
=4 B. D. 396=54 I. 0. 667. 

10 B. B. 12 of 1919=111 U. D. 703=3 L. B. Bev. 291=1 U. P. L. R. (B. B.) 47 
=64 I. 0. 672=6 B. and Or. L. J. 236 

II V U. D. 199=1922 R. G. 281=3 L. B. Bev. 489=7 B. D. 486. 

1* 6 L. R. Rev. 127=1924 B. G. 1924=VI D. D. 101—9 R. D. 619. 

T. A.=46 
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A Hindu occupany tenant made a gift of his bolding to his daughter 
and daughter's son. and died )e.tviug a widow and a separated brother. 
The widow consented to entries being ina le according to the gift, but 
the brother di'paied the title of ilia diughter's son. Tiie matter was 
compromised, as the result of which the daugh er and daughter's son got 
the in.tj ir portion of the holding, the remainder going to a woman of the 
family and af.er her to the hroiher. After the widow’s death, the brother 
repudia'ed the compromise and laid claim lo ihe entire hoMing. A 
single judge held tlut even if the gift was invalid, the widow’s action 
aiuomned lo relinquishment of her holding, on which the duughtei’s 
son became ten.iiit in his own righr, and that the brother and his heirs 
could not repudiate the compromise.* 

IJeiT — Where a person who might be entitled by succession to 
a share in a holding never made a claim he must be deemed to have 
ahandoued it.* 

4. Not bound by a lease or agreement — A tenant for a 
fixed tenn cannot surrender daring iho cuireticy of his term unless 
the landholder chooses to acquiesce. At the end of ihe fixed per od, 
the teMaiu m<iy give up rhe lanl according to his contract without any 
notice,* or continue to cultivate under a fresh arrangement. An agree* 
ment not to surrender at any tune is of no avail in preventing relin- 
quishment.* as it is not an agreement for a fixed period. 

5. End of any agicultural year i.« » 30ch of June of any year. 
Holding —See sect ion 3(7). 

6. Whether such holding is or is not sublet or mortgaged — 

These words remove a sencus doubt which aiose tiom the trend of the 
decisious ihat a surrender to be eSeu.ive must be accompanied with 
deliveiy of possession, uud give effect to Alinyal y. AIawa*t,^ in which it 
wts held that wheie a m ingigee was in possession of a bolding, posses- 
sion Deed not be delivered to the zaiuiudar lo make the surrender valid. 
Tlie tact that a persou is in pcsses^iun under a m irtgage or sublease 
validly made will uot per ee derogate from the legal effect of a surrender 
propel ly made. The eifeut of a sui render on the sub-lessee or mort- 
gagro i* prescribed by section 47 ; and such sublessee or mortgagee is 
not open to aoiion under section IbU as shown in the notes to that 
sectiun. 

7. Surrender of part of holding —A tenant cannot compel his 
landholder lo accept surrender ot a pan only of the holding. He must 

* Ueni Sladho y. Shainthu Nuih, IX U. U. (tl. U ) 142. 

> JJhagieau Pratud v. Baqar, VI II. D. 198=10 Rev. aad Cr. L. J. 281=6 L. B. 
Bev. 238=-i924 K C. 330=8 R. D. 189. 

* Ttlab y Jlahabir^ 7 B. L. R. Ap. 11=15 W. R. 454 ; Deojity. Dtoki Nandan, 
XI U. D. 163=.14 R. D. 551 ; Deoktaandai v. De.jtt, XI U. D. 172=14 B. D. 
652. 

* Gopal PU V. Tarinee Parshad, 9 W. K. 89. 

* VI U. D. 461=6 L. B. Bev. 224=13 B. aod Gr. L. J. 5=1926 B. 0. 481. 
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give ap or keep it as a whole- The zimindar may, however, agree to the 
surrender of any part. If A cuU.iva'ed certain plots as a tenant, and other 
plits as his *ir, the fact thit he sabsequ-ntly execu'ed a kahuliat for all 
the plots does not make the two kinds of plots one bolding.* See note 
10 infra at p. 366 as to joint tenancies. The exceptions to the rule 
against partial surrenders are mentioned in clauses [a) and of subsec- 
tion (1) and in subsection >,3). 

Surrender of a pirt of a holding in favour of nny one of a body 
of lanilholders without the consent of the others is not perinissitiJe,* 
bnt if for a sum of money received a tenant gives certain Selds to the 
piyer of the mon-y, the transaction should not be d>*ein d a nlinquish- 
ment, and the lindholder should be shown as in possession in lieu of 
the amount advanced, and the name of the occupancy tenant retained 
as tenant-in-chief.* 

A valid agreement to surrender a part of a holding to one of several 
proprietors must be proved and in ab.seiice of snih agreement to 
surrender made before the firat of April, the tenant remains liable to pay 
rent for the year.* 

A part of a holding may ho surrenderd in the two cases mentioned 
in clauses (a) and (/>) to section 82 tl ' Under cl.iuse fa) the holding 
must be situate in an alluvial m ihal which is for the time being registered 
a.s such under the rule.s made under clause (k) of section 234, United 
Provinces Land Revenue Act and a part of the holding must have been 
washed away or rendered uncultuiuble by fluvial action. 

Under clause (b) the holding must be situate in an alluvial mahal 
mentioned in clan.se (a), or in a tract no ified under section 30 (4) 
as a tract of shitting or nn.stable cultivation, and ibe rent has been 
agreed or fixed with reference to the amount ot laud actually cultivated 
in each year. 

The case of expropriefary tenants is expressly mentioned in the pro- 
viso to subsection 1 1). Tlmy c.itinot surrender in whole or in part for a 
peiiod of three years or six months a.s the ca.'e may be. Expropriciary 
rights accrue on a mortgage from ih" date of transfer of possession to 
the mortgagee and in other cases on the date of transfer. 

8 Notice — The procedure preseritted by the enactment should be 

followed to mike a surrender effeuiive.* 

A compromise in a suit for recovery of possession of certain plots 
based on plaintiff’s title which was denied by the defendants recognizing 

I Slahabir Singh v. Shenmni, II U. D. 2'5=»3 R. D 116. 

* Dongar Singh v. Bilj'l Smgh, XVII D. D. 41=1 9S6 R D. 57. 

* Uuhnmma^ Khan v. Rahim Bhx Khan, 15 L. R. Rev, 6ll3a.XV D D. 349. 

4 Kamta Pratad tfiiir v. Mangal, 12 L, B Rev 91=15 R. D 279. 

h Amar Nath Singh v. Bar Praiad Smoh, XIII D. D. ('t. C.) 10=13 L. 
B. Bev. 20 ; Band Ram r. Chhgdi Lai, IX O. D. (H. 0.) 66=9 L. B. Bav. 113=1927 
B. 0. 563. 
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the right o£ the plainti£E to them is not a relinquishment by the defend* 
ants at all.t 

Notice or consent is not necessary to validate a surrender but is 
necessary to enable the tenant to escape liability for payment of rent.* 
Its absence renders a tenant liable for one year’s rent.* If a tenant or 
his heir* wishes to avoid liability for payment of rent of the next year, 
he should give written notice of his intention, explicitly worded, to 
surrender to the landholder before the first of April A written notice 
is also necessary when a tenant is not willing to abide by an order of 
enhancement of rent and therefore wishes to relinqnish his bolding. 
Such notice must be given within thirty days of the date of the decree 
or order of enhancement, and must be to the effect that the tenant 
intends to surrender at the commencement of the period in which 
such enhancement takes effect. If the landholder refuses to receive a 
notice of surrender, the tenant may apply to the Tahsildar to serve 
it and that oflicer shall cause service thereof at the expense of the 
applicant. 

A tenant gave notice of intention to surrender before the first of 
April to B and his brother. On objection that B and the brother 
had divided the holding, A gave a fresh notice to B alone after 
the first of April. The requirements of the law are complied with and 
there is a valid surrender.* 

9. Form of notice.— A notice should show what it is about, though 
it need not be worded very precisely.® A notice, otherwise sufficient, 
is not invalidated because it refers also to other lands, not in the tenant’s 
occupation, or in respect of which he cannot give a notice of surrender. 
It will be considered good so far as it is applicable to the portion of the 
land which the tenant is entitled to surrender.^ A mere clerical error 
will not invalidate a notice.® One notice is sufficient for several 
holdings in the occupation of a tenant.® A defective notice is no notice 
at all.i® 

No. 9, Group 0, Soh. IV provides for applications to Tahsildars for 
service of notice. No court-fee is payable. 

Rules of procedure relating to surrender and abandonment of land 
under section 105 of Act III of 1926 (present section 84) are given 
below. 


* Nand Ram v Chhedi Lai, IX U. D. (H. 0.) 66. 

* Jagadiahwar Pratad y, Indtr, 15 L. B. Rev. H6-=XV 0. D. 166. 

* Kharhar v. Ahdul Raoof, 1925 A. I. B. All. 815-=11 Bev. and Or. L. J. 151=6 
L. B. Bev. 117=>VI D. D. (H. C.) 443=1925 B. 0. 130=86 I. C. 872=9 B. D. 
470. 

* Peary Mohan v. Kuninar Chander, 19 Cal. 790. 

* Bam Lai v. Lalhu Bam, XVI U D 244=1935 B. D. 237. 

^Radha Bullah y. Beharee Lai, 12 W.'R. 5i7 •. MeGiveran y. Hvrhhoo, 18 W. 
B. 203. 

7 Newaj y Kali Proiunno, 6 C»I. 543 ; Gnldoo v. Hoolaai, 2 Agra 247. 

* Byeae un-nisa v. Bydonath, 17 W. B 354. 

6 McOiveran v. Duriau), 20 W. B, 479. '' '' '■ ' 

Bajkiasen v. Parranhiaten, W. B. (1864), Act X, 89. 
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BOARD OF REVENUE, UNITED PROVINCES. 

Judicial Depautment. 

G. 0. No. 3771—1. A., 258—1927. 

Dated 12th October. 1927. 

Revenue Court Manual Rules 127 to 137. 

Rules of procedure relating to surrender and abandonment of land 
under section 105 of the Agra Tenancy Act, III of 1926. 

127. Every application made to a Tahsildar under section 105 
shall contain full particulars as to the name, caste and residence of the 
landholder. 

128. With the application the applicant shall present, in duplicate, 
a notice written in Persian and Nagri characters for service on the 
landholder. The following form of notice is suggested as convenient : — 

I, A, S., son of C, D., caste , resident of a 

tenant in mahal X, thok or patti Y, hereby inform yon, C, D., son 

of E, F., caste , resident of... , the person from 

whom I hold, that I intend to surrender my holding in the same, 
comprising the following lands s— 


Number of field. 

Area of field. 

Rate of holding. 





Total area 


(Signed) 




Tenant. 


129. Each copy of the notice shall be signed by the tenant and 
as many copies in duplicate shall be filed as there are landholders 
on whom notice is to be served. 

130. The cost of service shall be paid when the application is made, 
otherwise the Tahsildar shall refuse to serve the notice and shall record 
his refusal on the back of the application. 

131. The Tahsildar shall cause the tenant to attest the not'r e ; 
and, if the tenant is not personally known to him, shall require him to 
produce two witnesses to his identity, and shall record the fact of the 
identification. 

132. If the notice is served by the Tahsildar under section 105 of 
the Act it shall be endorsed as follows 

This notice of B., a tenant in mahal X, thok or patti Y, is served 
upon you C, D.^ under section 105) of Act 111 of 1926, 
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10. Notice in case of joint holdingf— One co-tenant cannot iiind 
the others by a not.ico given liy him alone.* as ho alone cannot sunvniler 
the whole or only his share o£ the hohiing anil the surrendered shire 
will go to the other co-tenants * The landholder may however accept 
surrender hy some co-teuant where the non-surrendoring co-tenant is 
farar.^ 

A surrender by one co-tenant, where porraiasihle, does not enlarge 
the rights of the others or deprive the landholder of what would 
ordinarily belong to him * 

11. Under section 84 an application may be made to the Tahsildar 
to serve notice on the landholder. The Tahsildar and not. the S D. 0. i.s to 
bo applied to. Even if it. is |int. before tlie 8 D. 0 and verified before 
him, the proeeeding is not. complete un il the necessary formalities 
such as payment of process fee and attestation by the applicant are gone 
through before the T.ihsildar.s 

A Tahsildar’s order nnder section 84 is appealable under section 
270.« 

12. Effect of notice. — The effect of a proper notice is to absolve 
the tenant from lialdlity to pay rent from the date of the surrender nnder 
section 82 and from the dite of the operatiou of the enhancement order 
under section 83. The claim of a person to succeed to the holding of a 
deceased wis accepted by the trial court, hut on appeal, rejected hy the 
Commissioner, and he nppoa'ed to the B la'^d and at the same time sent 
a letter to the landholder asking him to lake pos.session of the l.ind, hut 
the lai'dhol lor told him to continue in posse.ssion until the decision 
of the Biard appeal, which w.is subsequently decided ug.iinst him. Ho 
was held li.ihle to pay compensation for the year preceding hut not 
for the year succeeding the offer made hy him to vacate the land.* The 
lamlholder may bring a suit contesting the noiice if he is so advi.sed The 
notice must howwer he followed by relinquishment, that is, lesser 
of cni'ivation without which there is neither a break in the tenancy,* 


* Haiku Lai V. Lekha Slugh, III D. 17. 152 ; I*'')"! Prnond v. Ouni'i P anad, 
B. B. 7 of IR34 ; Jhnbbnr v, S«ro;’ Pratad, 9 Ind. Cb. 894 ; Ram Partub Buhadur 
Singh V. Rampnt, II U D 271='t R D 184 ; Prrm Ntirnin v. Gaaqa, 1923 B. C. 
26«=-9 Per. a d Cr L. J. 284=V 0. D. 531=4 I.. B. Bev 2G9=7 B. D. 220. 

^ .Piaqrnn v. Ram Vnntthnr Rat, XX D. D 2il, referr'OK to Btndayarbal V. 
Sahara Rai. XV U D. 322 ; Kulwant Rai V. Buihethar Nath, XUl U> D. 198‘=>14 
L. B Bev. 398. 

* Sukh Nandan v. Bindfuhrt Rakth, XVII U D. 1 1S. 

4 Peai'y Mnhnn v Radhika Mohan, 8 0. W. N. 313 ; Raghu Nath v Jutlen, 
2 V. P. L. R. (Pat.) 97. 

6 Jnnhairi Pratnri v Jioala Pranad, XX U. D 215=1939 B. D. 226. 
hJanhawi Pramd V. Jutah Prafad, XX TJ. D. 216. 

* Lnl Jaqdish Bahadur Smgh v. Ajndhia Pratnd, XV U. D. 142. 

* Ithri Singh v. Oanga Praiad, B. B. 7 of 1884. 
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nor cesser of the liability to pay rent, nor end of the tenancy,^ nor 
surreiider.* 

See note 16 infra, 

Wh»re a ten-int for a term who has no right to have notice of a 
proposed sarrfnder issued, applies under section 84 to hive such no ice 
issued on the plea that he has a right to the i'Sue of such notice, the 
landholder should con'est the notice, if he does not, the presumption 
in siii>-section i2j of section S.i applies, and he inu4 be deemed to have 
accepted the surretider, an 1 will not be allcved to challenge that 
propo>iiion in a subsequent proceeding by showiug that the tenant had 
no right to the issue of the notice.^ 

iSee Sahadeo Ram v. Dukhuiantif as to remedy of a person who 
having surrendered wishes to resile 

13. Suit by landholder. — A landholder’s right of suit arises only 
when the notice h.is been served under section 82 or section 84. 
If on receipt of the letter he does not bring a suit to have it declared 
invalid, he is deemed to have accepied the surieiidcr, but not the position 
that the person giviiig iiu.ice was his teuaui.^ But if a notice has not 
been rent or properly served under sections 82 or 84, his omission to 
biiug a suit will not coiupleie the surrender. A landholder cannot sue 
for a decl.iiation that a tenant is not entitled to surrender his holding 
or a part of it.* 

Where a buU to contest a notice of surrender is decreed because the 
tenant had not given a previous notice to the zamindur, but the tenant 
gives up possessiuD lu pursuance of the suneuder, which to b purties 
by their conduct accept, the tenant) if he re-enters on the laud, does 
so as a trespasser,’ 

The soit tails in Group B (No. 7) of the Fourth Schedule and is 
cognizable by an Aasisiaut Col.ector of ihe first cjuss, and an appeal 
from his order lies lo the Uommiasiouer. The liniiialion is 15 nays 
from the date of ihe receipt or seivKe of the no ice. The conrt-fee 
is eight amias. The suit cunteuiplaiel is one to contest a notice of 
suiieuder, and not one to enforce a cuveuaut for surieuder, which lies 
in a (Jivil (.'ourt,® 

lu Uudh, the suit was No. lA of section 108 and was triable by an 
Assistant Uoilecior of the first class or ihe C llecior. When iried Oy >he 

t JJeiii Hiiiyh v. Shaikh Oi-ulam Ah, il. K. 0 ut lesa. 

* bvieur Singh v. I’ohp Singh, B. K 15 ot ]!).'‘6=XVII U. D. 66=1936 R. D. 
98; JUindui V Sujad Ah, li»30 A. 1 K (Oaiin) by=Xl U. D. ill. U.) 67—6 0. 
Vf, N. 1 ( 134—11 L. U. Bev. 24—13 B. L*. 869 ; &uinannu«a v. Jbayaz iia*an, 
9 0, L. J. 313. 

1 Quthuddin v. Kha»an Singh, XV 0. D. 148=>J 5 L. B. Bev. 229. 

* XX U. D. 285. 

t /tar Swarup v. Tanna Singh, XVI U. D. 32. 

* Mahabir Singh v. Shea Ram, II U. D. 215—3 K D. 116. 

t RaiiMitak v. Uma Kithore, VIlI U. D. 41—3 L K Rev 198—11 B. D. 319. 

« Luljit V. Uiurao, 6 AH. 103—2 A. W. N. 196—3 Log. Bern. 186. 
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former an appeal lay to the Collector, and when tried by the Collector 
an appeal lay to the Oomtnissioner on a point o£ law only and there was 
no farther right of appeal. The limitation for the suit was 30 days 
from the receipt or service of the notice of relinquishment. 

14. Effect of surrender on third parties. — Surrender enures for 
the benefit of all the co-sharers of the zamindari.* 

The widow of a Hindu occupancy tenant mortgaged the holding, 
but her name continued to be recorded as tenant in possession and she 
was not shown as mafrur. She afterwards surrendered the holding. The 
mortgagee in actual possession may be ejected by the landholder as 
trespasser.* 

15. Writing.— A relinquishment need not be in writing,® when the 
tenant does not hold under a lease^ or holds under a registered lease,® 
but if it is not in writing, the tenant may still be liable for the rent of 
the bolding unless be has come to a different arrangement with the 
landholder.® A writing showing a surrender of an occupancy holding is 
open to suspicion and must be proved to have been for consideration.'^ 
Freedom from liability to pay rent without any other consideration is 
sufficient.® No notice is necessary when relinquishment has been 
accepted,® 

Surrender, when accepted, cuts off the connection of the tenant 
with the holding. 

16. Agreemeut to relinquish is invalid An occupancy tenant, 
though he gives a kabuliat, cannot legally bind himself to give up the 
holding at the end of the term fixed in the instrument.*® 

* Baideo y. Mohati) 1924 A. I. B. All. 865=^10 Bev. and Cr. L. J. 149=^1924 
B. C. 92‘=VI U. D. (H. C.) 66>=5 L. B. Bev. 113=.84 I. C. 1000=9 B. D. 316 j 
Mithan Lai y. Jhanda, XI U. D. 190=14 B. D. 643. 

* Ram Shankar Singh v, Raghubar, 1938 A. L. J. (B. B.) 112. 

S Abdur Rahman y Ali Bafin, 5 0, W. N. 551 ; Kalyan Singh v. Ram Singh 
7 Ind. Ca. 637 j Brqjo Nath y. Mohtshmar, 28 0. L. J. 220=46 I. 0. 100 ; Bhagmati 
Prasad v. Samjhaioanf XIH U. D. 26=13 L. E. Bey. 1 ; Sukhdeo v. Bijai Singh, 
V U. D. 117=1922 B. C. 47. 

* Wans Khan y. Daulal, 25 All. 77=22 A. W N. 201 ; Enayat ul-lah y. Jai 
Lai, 18 A W N 31 ; Kailashpat y. Bhagirath, II U. D. 681. Contra Rai Singh y. 
Vansittart, 9 A W. N. 3. 

® Poran Moiia v. Indra Sen, 47 C. 129. 

® Waris v. Daulat {supra). 

1 Gulab V. Sirdar, X 0. B. 105. 

® Mangal y. Mawasi Bam, VI U. D. 461. 

9 Kailashput y Bhagirath, II U. D. 681 

10 Nanda v. Mahadto Singh, XX U. D. 160=1939 B D. 83 ; Kauri Thakurani y. 
Ganga Naram, 10 All. 615=8 A. W. N. 239 j Beni v. Ghulam Alt, B. E. 8 o/1885 j 
Laljit v. Uairao, 5 All. 103=2 A. W. N. 196. 
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An occupancy tenani; who enters into what is in e£Eect an agree- 
ment to relinquish but does not give up possession remains an occn- 
pancy tenant.* 

A surrender without relinquishment of possession is of no effect 
and does not entitle the landholder to recover possession by a suit for 
ejectment.* 

Three brothers, A, B and C, partitioned their occupancy holding 
privately, each taking possession of one-third. Then they bought the 
proprietary rights in the mahal A mortgaged his proprietary share and 
relinquished his occupancy rights in favour of the mortgagee. B died 
leaving H P, a. widow of his predeceased son. On his holding, the 
names of A and of the two sons, D and E, of C were recorded, D sold 
in 1929 his proprietary rights to H. P. A and D [E having died) 
surrendered their occupancy interests to H. P., for a sum of Rs. 200 
paid by the latter. In a suit by E to have his tenancy rights declared, 
it was held that H. P. being a woman and a member of the same 
family as D, it would be very difficult for her to prove that D really 
gave up possession, but the registered deed of surrender and payment of 
the consideration were sufficient evidence of effective relinquishment.* 

In the case of occupancy tenants, the proceedings for surrender have 
to be proved by clear and unmistakable evidence to have been genuine 
proceedings. A surrender by a non-occupancy tenant stands on a 
different footing as he is liable to ejectment at will. A, a non-occupancy 
tenant, surrendered his holding, the landlord then leased it for 7 
years to B, the lease being attested by A, B however sublet the 
holding to A and thus asked him to remain on as a sub-tenant. This 
is sufficient to show that the surrender by A was effective ; and he cannot 
get a declaration that he is still the tenant-in-chief.* 

An agreement to surrender in a notice under section 82 must be 
followed by actual evacuation.® 

Where a tenant files an appplication for snrrender of his entire 
holding but his application is dismissed for failure to deposit the 
process fee, there is no valid snrrender and he continues as tenant. 
The landholder cannot treat a part of it which has been sublet as 
surrendered, and if he does so and ejects the sub-tenant as a trespasser 
under section 180, this amounts to wrongful dispossession of the tenant 
who can sue under section 183.® 

Where an application for surrender is put in and the applicant 
goes through the elaborate procedure laid down for surrender in the 

I Shankar Khandatpuri v. Shea Smgh, III U D. 609^3 Bev and Cr. L. J. 173*^ 
40 1. C. 48^4 B. D. 399 ; Btthun y. Ram Bahadur Singh, 16 L. B. Bev. IBS"" 
XV D. D. 88. 

* Amar Nath Singh v. Ear Pratad Singh, XIII U. D. (H. 0) 10. 

3 Naram v. Bar Piart, XU U. D. 170—12 L. B. Bev. 266—15 B. D. 624. 

3 Ram Lai v. Sami-un-nissa, XII U. D. 172—12 L. B. Bev. 262—16 B. D. 622. 

3 Ram Raj v. Ram Kitihun, B B. 9 of 1913 ; Sima Tahal v. Jawahir Lai, 31 1. 
G. •, Raghubir Y Dioartfta, XI U, D. 226 (otherwise the tenant remains a tenant 
and does not become a trespasser); Sukhnandan v. Bindeahri Bux Singh, XVII U, D, 
116. 

* Sarup V. Parbhu Sluinkar, XIX U. D. 15—1938 B. D. 18. 

T. A.— 47 
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Revenue Court Manual therefor and it is accepted and possession 
decreed to the zamindar, the onus lies on the tenant wisliing to 
repudiate it to show that he was tricked and did not wish to surrender.* 
Relinquishment is not complete without actual abandonment of 
the holding, unless the landholder is in actual possession at the date 
of the agreement or deed of surrender.* Ex.ecution of an istifa and 
payment of money are sufficient evidence of actual surrender, alihough 
evidence as to delivery of possession is wanting or that the surrender was 
at the end of an agricultural year.* 

A judgment-debtor entered into an agreement with the decree-holder 
to relinquish a part of the sir lands in his favour, while the decree-holder 
agreed to give up a part of the decretal amount. Held, that the 
agreement did not amount to a surrender of the tenancy.* 

17, Taking a new lease is surrender of the old holding ;* so taking 
a lease of a part giving up the rest.® 


86 > Subject to the provisions o£ section 36 a landholder 
may enter upon and take possession of a 
holding or a part of a holding surrendered in 
accordance with the provisions of the Act. 
This section is new. 


Taking posaeaaion 
holding anrtendered. 


of 


Subject to the provisions of section 36. 

This means that in the case of a female tenant holding an interest 
inherited as a widow, as a mother, as a step-mother, as a father's mother 
or as a daughter or in the case of a tenant inheriting as a father’s 
father a surrender of the holding will not entitle the land’nolder to enter 
upon it. 

In such cases the tenant has only a limited interest and on surrender 
the holding will devolve on the nearest surviving heir of the last male 
tenant. 


87. (2) Subject to the provisions of sub-sections ( 2 ) aud 
(5), a tenant who cesses to cultivate and 
A an onment. leaves the neighbourhood shall not lose his 

interest in his holding if he leaves in charge thereof a person res- 
ponsible for payment of the rent as it falls due and gives written 
notice to the landholder of such arrangement. 

( 2 ) If the person so left in charge is a person — 

(a) on whom, in the event of the tenant’s death, the 
tenant’s interest would devolve, or 

(b) who is to manage the holding for the benefit of the 
person on whom in the event of the tenant’s death the 


1 Mahadeo v. Muhammad Riswanullah, XX. U. D. 337—1939 B. D. 875. 

* Peary Lai v. Bam Bahadur Singh, 1 L. K. Bev. 76I—V U. D. 28—6 B. and 
Cr. L, J. 123—2 U. P L. B. (B. B.) 144—6 K. D. 109 ; Bhagwant v. Mare, 1923 A 
1, B. All. 113— V U. D. (H. C.) 166—1923 B. C. 635—72 I. 0. 1024—7 B. D. 83, 

» Narain v. Ear Piari, XII U. D. 170—12 L. K. Bev. 266—16 B. D. 524. 

♦ Raghuhans v. Brijnandan, 6 A. L. J. 477—1 I. 0. 781. 

S Brojo Nath v. Moheehmari 28 0. L. J. 220—46 I. 0. 100. 

• Tamil V. Bindeeumri, 22 C. W. N. 967—46 I. C. 862. 
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tenant’s interest would devolve, the tenant shall, on the 
expiry of a period of five years, lose his interest in his hold- 
ing unless he, within such period, resumes cultivation there* 
of, and such interest shall devolve on the person on 
whom the tenant’s interest would devolve in the event of 
his death. 

( 3 ) If the person so left in charge is not a person mentioned 
in sub-section ( 2 ), the tenant shall on the expiry of the period for 
which he could have sublet, be presumed to have abandoned his 
holding unless within such period he resumes cultivation thereof. 

(4) A tenant who ceases to cultivate and leaves the neigh- 
bourhood otherwise than in accordance with the provisions of sub- 
section ( 2 ), shall be presumed to have abandoned his holding. 

1. The section corresponds to section 107 of the Agra Act of 1926, 
and to section 21 of the Oudli Act. 

In snb-section (3) the word presumed has been substituted for deemed 
by the U. P. Tenancy (Amendment) Act, No, T of 1940. 

Snb-section (1) has now been differently drafted. It provides that if 
a tenant ceases to cultivate and leaves the neighbourhood leaving in charge 
of his holding a person responsible for payment of the rent as it falls due 
and gives written notice to the landholder of such arrangement, he 
will not be regarded as having abandoned his holding But this is 
subject to the provisions of sub-seclions (2) and (3), that is to say, 
if sub-section (2) applies the tenant must resume cultivation within 
five years ; if sub-section (3) applies he must resume cultivation within 
the period for which ho could have sublet. Otherwise he will lose his 
interest in the holding. 

Subsection (2) is mostly subsection (2) of the Act of 1926, 
omitting the three clauses (d'l, [b) and (e). Subsection (3) is new. 

It was held that the widow left in charge prevented abandonment, 
although some person, found to have cultivated on her behalf, cultivated 

it.* 

An agent, though he may not be a hired servant, left in charge, who 
has undertaken to pay the rent as it falls due, will prevent abandonment, 
seeus under the Act of 1926. 

It was held that where a tenant after mortgaging his holding left 
the village but was not shown as Mafrur and the mortgagee was 
recorded in possession as such, there was no presumption of abandonment, 
and hence on the tenant formally surrendering the holding to the zamin- 
dar the latter could eject the mortgagee.* 

2. Now the conditions of abandonment under subsection (1), will bo 
(t) ceasing to cultivate, ’ii) leaving the neighbourhood, (iii) not leaving 
in charge a person responsible for the payment of rent as it falls due and 


> Baldeo Singh v. Balkhhen Das, III U. D 132^4 B. and C. L. J. 261=5 

B. D. 534. 

• Bum Shankar Sin^h v. Raghubir, U D. 204=1938 B D 619. 
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(ie) not giving written notice to the landholder of the arrangement as to 
the regular payment of rent. 

A tenant in service who, while away for a long time, ceased cultivation 
and loft no one in charge was held to have abandoned.* 

There will he no presumption of abandonment if a tenant has not loft 
the neighbourhood although he has given up all connection with the land,* 
or has ceased cultivation.* 

Abandonment presupposes previous occupation. A person entitled to 
an interest in a holding or a co-tenant who has never been in occupation 
cannot be said to have abandoned it. He may lose his interest by adverse 
possession.* 

Where land granted to B is really cultivated by B, C, D who live 
together and on a formal surrender by B the names of C and D are 
entered, there is no change in the tenancy by surrender or abandonment.® 

A plea of abandonment is open to a land-holder but not to a co- 
tenant of a tenant who is said to have abandoned.* 

Where a tenant, A, has left the neighbourhood and has ceased culti- 
vation and B cultivates and pays the rent, the decision of the question 
of abandonment depends on two facts, viz , (1) whether A has given up 
cultivation and left the neighbourhood or has died without heirs or leaving 
heirs, and (2) the character in which B cultivates and pays the rent. 

3 Sub-section (2) requires the following conditions to he ful- 
filled : — (t) leaving cultivation and leaving of neighbourhood hy a 
tenant, (ii) for five years, (Hi) leaving a prospective heir in charge, in 
or on trust for him. Fulfilment of these conditions is abandonment and 
terminates the tenant’s interest, as if by death, for the zamindar does not 
take the holding, which must pass to the person left in charge i e., to 
the person entitled to succeed him in case of his instant death. 

Section 87 (2) does not apply unless the whole holding has been left 
in charge of the person entitled to succeed on the tenant’s death, A 
tenant and his sons arranged that the sous would take over charge of the 
holding which they did. They then divided the holding among them- 
selves, A, one of the sons getting a share. The father wished to 
end the arrangement about 13 years later so far as A was concerned. 
In the interval, the sons paid the rent to the father who continued to 
be recorded as tenant. A not being willing the father sued A under 
section 44 of the Act of 1926 as a trespasser. A pleaded that he had 
acquired the tenancy (occupancy 1 right of his father on the lapse of 5 
years from the date of the arrangement It was held that sub-section 
(2) did not apply as A had got only a part and not the whole of the 

1 Nar Singh Sat v. Baja Ram Lai, XVIII U. D. 228>=l937 R. D. 291. 

* See Shev Nath v. Autar, V U. D. 371—4 L. R Rev. 130—9 R. and Cr R. L. J. 
155=1923 R. 0. 34—6 R. D. 26. 

» Maharaji Naiki v. Shea iiangal Da*, III U. D. 153—4 R. D. 7. 

* Mohan Pandey X. ChhatradhaTi,'S.\V M D. 615=14 L. R. Rev. 916 ; Ganga 
V. Sheo Nath, 1938 A L. J. (B R.) 50 ; Dasrath v. Hutmman Pratad Narain Singh, 
VII U. D. 63—8 L. R. Rev. 189. 

S Bandi Din v. Btshun Narain, IV U. IJ. 612—2 L. R. Rev. 137. 

* Mohan Pandeg v, Chhatradhari, XIV U. D. 515, 
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holding, and his continuance in possession against his father’s wishes 
brought him within the purview of section 44 of the Act of 1926.^ 

Where the tenants of a fixed-rate holding left the village and appa- 
rently forgot all about the land and their interests in it, leaving it to 
their landlords to collect the rent payable by the occupiers of the land 
and to settle tenants on any land which became vacant, the conduct of 
the tenants though inexplicable was held not to lead to inference of 
abandonment.* 

Where a widow left her husband’s home for good and without any 
intention of ever returning to it, the presumption in sub-section (2) was 
held to apply and she was deemed to have lost interest in the holding 
after five years, and the reversioner left in charge was held to have 
acquired the holding.* 

Where the allegation of the landholder is that the tenant has died 
without heirs, ha must prove it.< The mere fact that no trace of the 
heirs can be found is immaterial, if the land is cultivated by subtenants 
holding under written leases, who pay rent for him.® A tenant will 
not be presumed to be dead, when the landholder has obtained decrees 
for enhancement and arrears of rent within recent years, although in 
those suits the person in occupation appeared for the tenant.® But if 
he has been unheard of for ten years, a presumption of death arises, and 
the sub-tenant cannot be said to be acting on his behalf.^ 

There is no presumption as to the date of death. * 

Where a widow tenant has not been heard of for 7 years, and the 
landlord sues to eject the person in possession, a collateral, it should be 
held that after the lapse of 5 years of the disappearance her rights came to 
an end, and the collateral would be liable to ejectment unless he proves 
CO- sharing.® 

Where a tenant ceased to cultivate his holding and left a collateral 
in charge of the holding the latter in order to succeed to the bol din g had 
to prove that he shared in the cultivation at the time of the real tenant’s 
death.*® 

Wheie the mortgagee of a tenant cultivates, and the tenant has not 
been heard of for 7 years, there is a presumption of death and termination 

1 Gorind Das v. Ajodhia Prasad, XIX U. O. 44=1938 B. D. 58. 

* Narsingh Rat v. Radha Govind Stngh, XIV U D. 68 

S Oirdhari Singh v. Ram Ptari, XV U. D. 476. 

♦ Raja Singh v. Pargam Singh, I U. D. 362=32 I. 0. 686. 

® Raja Singh v. Pargam Singh, I U. D. 362. 

® Jai Karan v. Ram Charitar Lai, I U. D. 129=3.3 I. 0. 488=111 D. D. 693. 

1 See Randhir Singh v. Har Sahai Ram, I 0. D. 15 

8 Manohar v. Chunni, 1922 B 0, 294= 3 L B Eev. 393=5 B. D. 104. 

9 Nar Singh v. Kariya, IV U. D 311=6 B- U. 509 ; Gauri Shankar v. Nageshar, 
1925 B. C. 159=8 B. D. 486. 

1® Japan Nath v. Rangi Rai, XVI 0. D. 268. 
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o£ the tenancy ; bat the mortgagee does not (hereby become the tenant 
unless the landholder has accepted rent from him as the tenant.^ 

Leaving the village to avoid payment of arrears, followed by the 
landholder’s putting in another person is abandonment.* 

4. Clauses (a) and (b) seem to apply to fixed-rate tenants also. 

Exproprietary and certain other tenants mentioned in clauses (d) to if) 
of section 21 cannot sublet to anyone for a period exceeding five years 
{vide section 40.) Suli-seotion (2) cannot be taken to moan that the Act 
contemplates a valid sublease for a term exceeding five years in such 
cases, when the sublessee is an heir presumptive or reversionary heir. 

Nor must it be supposed l>hat subsection (2) permits subletting in 
contravention of section 40, the remedy for which is left unimpaired. 
The utmost that can be said is that in a case of subletting in contraven- 
tion of that section, the landholder shirts with a presumption of 
abandonment. Any person on whom would devolve, e.g., the heir presump- 
tive according to sections 35-37. When a tenant abandons and loaves 
the village without making any arrangement at all for the payment of 
the rent the zamindar is entitled to let it to another without waiting for 
the 5 years after the disappearance of the tenant as the case is not 
under sub-section (2).* 

It will be noticed that under subsection (2) a tenant loses bis interest 
if he does not resume cultivation within 5 years, even though the 
landholder’s rent has been paid regularly. 

5. Absence of a minor does not mean abondonment of the right to 
a holding by inheritance.^ If a landholder takes no steps under section 88 
and acquiesces in the occupancy of the land by a cousin the court 
may presume that he recognised the cousin as holding on behalf of the 
cousin.® 

Where the mother of a minor tenant mortgaged a part of his 
holding with certain relations, left the rest of it with them, and took 
away the minor from the village and the holding was treated as abondon- 
ed and as the holding of the relatives at the .same rent and then the minor 
redeemed the mortgage and sought possession, it was inferred that the 
mother had made an arrangement contemplated by sub-section (1), that 
the holding was not abandoned and the other relatives were trespassers ® 

1 MwU Manohar v. Chunna, XIV U. D. 277=14 L. B. Rev. 542. 

* Baldeo Singh v. Balkishan Dat, III U. D. 132=4 Rev. and Cr. L. J. 261'=5 
R D 534. 

3 Raghu Raj Singh v. Badri Singh, XIX U- D. 114=1938 B. D. 286 ; SuJihua v. 
Sham Krishna, XIX U. D. 122=1938 R. D. 272. 

« Muh. Nazim v. Laungi, VI U. D. 29=5 L. R. Rev. 56=1923 R. C. 251=8 R. D. 
147. 

S Raqho Prasad v. BanJeey, V U. D. 79=3 L. R. Rev. 226=1922 R. C 276=7 
B. D. 117. 

• Rama v. Ganeshi, XIV D. D, 161=14 L. B. Rev. 331. 
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6. The conditions to be fulfilled under sub-section (3) are:— (t) ceas- 
ing to cultivate and leaving the neighbourhood, and (ii) leaving a person 
other than a prospective heir in charge. Then a rebuttable presumption 
of abandonment may arise after the expiration of the period for which 
the tenant could have validly sublet the holding. 

A subtenant put in by a tenant who has ceased to cultivate personally 
must have been made so by a written sub-lease.* A subtenant put in by 
A, whose son, B, has either before or after A’s death, left the village, 
does not become the tenant-in-chief until B is or is presumed to be 
dead.^ A subtenant becomes the tenant-in-chief from the date of 
abandonment although the landholder keeps the name of the abandoning 
tenant in the papers.® 

To prevent misunderstanding, the following points must be borne in 
mind. Mere subletting which a tenant may validly do is no evidence 
of abandonment at all, although by such subletting he ceases to cultivate. 
Jf a sublease is for a period exceeding one year or from year to year it 
must be by a written and registered instrument.^ It must also bo 
remembered that only a permanent tenure-holder or a fixed-rate tenant 
may sublet from year to year. In the case of other tenants there must 
be an interval of one year or three years (according to the class of the 
tenanoy-in-chiof) between two distinct sublettings. The effect of sub- 
section (3) is that where a subtenant is left to cultivate, for more than a 
year, or in some cases five years the landholder may infer abandonment. 
But if such arrangement was made and he consented to it in writing the 
fact that the lease is invalid for want of writing or registration or both, or 
contravenes the restrictive provisions of section 40 will not justify a 
landholder in acting on the assumption of abandonment. 

7. Subsection (3) applies to persons, other than heirs presumptive 
or reversionary heirs left in charge, but without a written lease, for more 
than the period of legitimate subletting. If there is a valid written 
sublease for a period exceeding that period the subsection will not apply ; 
otherwise, the presumption of abandonment will apply, and the 
sub-tenant will be deemed to have become the tenant-in-chief after 
the lapse of the period from the date when the tenant ceased to culti- 
vate.® The fact that the landholder’s rent has been regularly paid is 
immaterial. It is always open to a subtenant to prove by independent 
evidence that the tenant abandoned his holding to the knowledge of the 

t TUia inodifieB Parhhu Narain S-ngh v. Sukhdeo. Ill U. D. 7l=«4 Rev. and Cr. 
L. J 19=5 B. D. 476 ; Raja Singh v. Pargam Singh, I U. D. 662=32 I. 0. 686. 

* Hutami v. Seey. of State, 8 L B. Bar. 207=1927 B. C. 143=VII U. D. 166“ 
10 B. D. 238. 

® Kali Charan v. Dioarha Nath, 8 L. B. Bev. 320=1927 B. 0. 230=VI1I D. D. 
11=11 B. D. 258. 

* Beotion 42 

® Thia modifies Jagdeo Singh v Kauoalgat, 5 L. B. Bev. 9=1923 B. D. 269= VI 
U. D. 2=8 B. D. 6^ 
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landholder, both as against the zamindar,* and as against the tenant-in- 
chief suing to eject him.* 

A mortgagee left in occupation comes under subsection (3).* 

If the occupier, who was originally a subtenant, begins to occupy 
the land on his own behalf, after the disappearance of the tenant, and 
pays rent to the zamindar, he becomes the tenant-in-chief from the date 
of the disappearance.* So where after mortgaging the holding to the; 
zamindar, the tenant goes to live in another village, and the zamindar 
collects the full rent payable by the subtenant, there is abandonment and 
the latter becomes the tenant-in-chief.® Whether such collection is as 
sub-agent is a question of fact.® 

B and C were sued for ejectment by A as his subtenants. They 
had been recorded as such and had been paying rent for 24 years direct 
to the zamindar at the rent payable by A ; and no payment of rent by 
them to A was proved ; and no written sublease was executed and no 
arrangement of the nature contemplated by section 87 (1) was agreed 
to by the zamindar. A was presumed to have abandoned the holding 
on the expiration of the period for which he could have sublet the 
holding ; and B and C had therefore become the tenants-in-chief. It was 
also held that action nnder section 88 by the zamindar was not 
necessary to complete the abandonment.^ 

Where the presumption of abandonment arose under sub-section (3) 
and the tenancy rights became extinguished subsequent possession 
without the consent of the zamindar was that of trespassers.® 

Where the tenant sues his sub-tenant for ejectment after the expira- 
tion of the period for which he could have validly sublet, and the 
zamindar had not accepted the sub-tenant as his tenant, the latter 
cannot rely on presumption of abandonment by the tenant.® 

A’s father was entered as occupancy tenant in 1304 F. Later on 
A’s cousins were entered as occupancy tenants and then mafrur for a 

* iluh, Alx Nasit Khan v. Guptar, V U. D. 270=»9 Bev. and Cr. L. J. 96*=4 
U. D. Bev. 36-«-l923 B. 0. 277=7 B. D. 464. 

* Ramanand v. R<fjan, V U. D. 525=1923 B. C. 180=7 B. D. 3l8. 

» So held under Act II of 1901 , iVor*^n^?A v. Karitja, IV U. D. 311 ; Pir Ali v. 
Biihun Rai, VI U. D. 370=11 Bev and Or. L. J. 98=6 L. B. Bev. 73=1924 B. 0. 
436=8 B. D. 275. 

* GhtUer v. BhagiTath, III U. D. 108=4 Bev. and Cr. L. J. I49=5 B. D. 514. 

5 Ram Singh v. Kalyan Singh, 1 L. B. Bev. 20=111 U. D. 661=6 Bev. and Cr. 
L. J. 42=4 B, D. 446 ; Ram Kuhore v. Swarath Rai, II U. D. 174=3 B. D. 80, 
but see Ram Charan v. Bhagwan, I U, D. 391, where colleotion of rent taken to be aa 
agent of the tenant, and Gohind v. Rakim Singh, VH U. D. 183=10 B. D. 622=7 
L.B. Bev. 313=1926 B. 0. 393 ; Ttlak Kuer v. Raghuhar Singh, B. B. 15 of 1892. 

® JV«f.r V. Kauleshar, V U. D. 266=1922 B. C. 366=4 L. B. Bov. 58=7 B. D. 
458. 

1 Kharagjit v. Dharam Singh, B. B. 7 of 1932=13 L. B. Bev. 49=XIII D. D. 
(B. B ) 87 ; aeo alfo ATunnoo V Ahdul Ilagi. XVII U D 1(;=1'J3(J It D. 130 | 
ATauIesAar V. Sarju, XVII U. D 135. 

* Gaya Pratad v. Zalim Singh, 1941 B. D. 285 

* Gharib v. Riallar, XVIII U. D. 111=1937 B. D. 188. 
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namber o£ years. Then B was entered as tenant, A's suit to eject B 
as snb-tenant was dismissed on the inference that though A’s father 
might have been an occupancy tenant in 1304, later entries showed A’s 
cousins to the occupancy tenants, and that they mast be deemed to have 
abandoned the holding.* 

Where the person in occupation is a lawful transferee, and not an 
agent or sub-tenant, there is no abandonment.* 

Where a person ceases to cultivate his holding and there is no con- 
tract between him and the actual cultivator he is deemed to have 
abandoned the holding after the expiration of the period for which he 
could have validly sublet.* 

If the person left in charge was not the tenant’s heir the tenant 
cannot after the expiration of the period for which he could have 
validly sublet sue to get such person as his sub-tenant.* 

8. Going away from the land without notice, and neither cultivat- 
ing nor paying rent for it, justified the landholder in assuming that the 
holding has been abandoned,^ but not if there was an arrangement 
with a near relation of the landholder for the regular payment of 
rent.® 

Non-payment of rent is by itself not sufficient evidence of aban- 
donment, but coupled with leaving the land uncultivated for some 
considerable time will justify the landholder in resuming possession,* if 
the tenant has left the neighbourhood. But whether the tenant’s action 
amounts to abandonment is a question of fact depending upon his inten- 
tion, Non-occupation and non-payment of rent are pieces of evidence 
from which an intention to abandon may be inferred. On the other 
land circumstances may show the absence of any such intention, in 
which case there will be no abandonment.® Non-occupation of a holding 
for a short time will not justify the landholder in entering upon it.® So ‘ 

> Badri v. Genda, 14 L. B. Bev. 537. 

® Mathura Martdal v. Ganga Char an, 33 Cal. 1219. 

® Sttbkadrt v. Baja Bam Singh, XVI U. D. 532 ; Shankar v. Fida Husain, XVH 

U. D. 300=1936 B. D. 535. 

* Bhagelu v. Ram Padarath, XVI U. D. 401. 

® Ram Chand v. Gora Ch'ind, 24 W. B. 344 ; iluneir-ud-dii v. Mahomed Alt, 6 
W. B. 67 : Nttddearchand v. Madhoosoodun, 7 W. B. 123 ; Chunderminee v. Sambhoo, 
(1864) W. B. 210, Golam All V. Golah Soondery, 8 Cal. 612, see also Bhola Ram 

V. Munshi Lah 13 L. B. Ber. 317. 

< Sis Ram v. Ram Diya, XVI U. D 190. 

7 Nuddear Chand v. Madhoosoodun, 7 L. B. 153 ; Muneer-ud-din v. Mahomed Ali, 
6 W. B. 67 ; Ram Chand v. Gora Chand, 24 W. B. 344 ; Musayat ul-lah v. 
Noorjahnn, 9 Cal. 808 ; Obhoy Charan v. Koylash, 14 Gal. 7l5 ; Nilmoney v. Sonaiun, 
15 Cal. 17. 

• See Raja Gopala v. Collector of Chinglrput, 7 Mad U. 0 98. 

8 Radha Madhub v Kah Charan, 18 W. B. 41. 
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where land has been submerged, non-payment of rent during the period 
of submergence is not sufficient evidence of abandonment ^ 

Transportation for life does not amount to abandonment provided the 
person leaves someone e. g,^ his wife in the village to act for him.* 

9. Mere abandonment by a tenant does not terminate the tenancy 
and his liability to p.iy rent.^ The liability continues until the landholder 
shows by his act that he considers the tenancy at an end,* e.g., by giving 
notice, entering upon occupation of the land, or letting it to another. 
If the tenant sues subsequently for recovery of possession on (bo ground 
of wrongful ejectment, the court has to determine whether he intended 
to end his interest when he left the land unoccupied.® 

The section gives no right to a subtenant as against the zamindar 
but protects him against the tenant-in-chief if the zamindar treats the 
holding as abandoned. He will not become the tenant-in-chief 
without admission by the landholder.® 

88 . Subject to the provisions of section 36, where a tenant 
is presumed to have abandoned his holding 
^Notice through tahsil- landholder shall file a notice in the office 
of the tahsildar stating that he wishes to 
treat the holding as abandoned and i.s about to enter on it 
rdingly and the tahsildar shall cause such notice to be served 
I to be published iu such manner tis the Board by rule direct, 
nil ' I after the expiry of a period of fifteen days from the date of 
III I [service of such notice or of the publication thereof the land- 
ler may enter upon the holding and let it to another tenant 
ake in under his own cultivation. 

.. This section reproduces subsection (4) of section 107 of the Act of 
i adding “ subject to the provisions of section 36 “ and after the 

expiry of a period may ” and substituting “ shall file ” for “ may 

file”. 

Section 36 relates to a female tenant (widow, mother, father’s mother 
or daughter) who has succeeded to a male tenant and enacts that on aban- 
donment of the whole or part of the bolding the nearest surviving heir of 
the last male tenant as ascertained according to .section 35, will succeed. 
The landholder will not be entitled to file a notice under section 88 in such 
a case, as there will be no presumption of aliandonment. The rights of 
an heir may be barred by limitation. 

1 Todar V. Mohan, 2 Leg. Hem. 6G5 ; Mazhar Ali v. Ramgat, 18 All. 290=16 A. 
W. N. 66 j Wali v. Fida Husain, I U. D. 380. 

2 Dsbi Singh v. Sulthdia, 3 Rev and Or. L. J. ]82,=«1I 0. D. 3.37. 

> Balaji v. Bhikaji, 8 Bom. 164; Venkatssh v. Krishnaji, 8 Bom. 160. 
Mahomed Asmat v. Chundee Lai, 7 W. B. 230, 

4 JLal Mahomed v. Abdullah^ 1 G. W. N. 198. 

® Lai Mahomed v. Abdullah, 1 C. W. N. 198 ; Bhagwan y. Btiseiwarif 3 0. W. N. 
46 ; see also Narasimma v. Lakthman, 13 Mad. 124. 

• Bar Singh v. Keeho Rai, XIX U. D. 82=1938 B. D. 163. 
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The section also corresponds to section 21 (2) of the Oadh Act and 
to section 87 (2) of the Agra Act of 1901. 

2. Now that we have “ shall ” instead of “ may ”, compliance with the 
section is essential. This will override rulings to ihe contrary.* Under 
the old Act if without executing a written sublease, a tenant made over 
possession to others as sublessees or otherwise without the written consent 
of the landholder, the latter by proceeding under the section may treat 
the holding as abandoned, and sue the alleged sub-tenants under the 
section.* 

Where a tenant is shown as ghair qahiz for 4 or 6 years, and the 
zamindar as holding the land as khudkasht, without any proceeding 
being taken under the section the original tenant remains the tenant, 
although the supervisor qanungo has ordered removal of his name 
froo? the holding. The tenant, on establishing a contract of sub- 
tenancy with the defendant occupant may sue to eject him as sub- 
tenant.* 

Where a tenant left his village more than 12 years ago and the 
landholder took possession of it as abandoned, though without filing a 
notice the tenancy is extinguished either under section 183 or because 
of adverse possession for more than 12 years. ♦ 

If the landholder without filing a notice lets the land to another, he 
cannot dispute the tenancy of this other on the ground that there was 
no valid aliandonment without notice.* He could prove abandonment 
without taking steps under the section,* e. g., that the tenant left the 
village and holding without proper arrangement more than 12 years 
ago 7 

The mere fact that the sub-tenant of the holding paid rent direct 
to the zamindar is not enough to prove abandonment.® Nor is the fact 
that he has been out of posse.ssion for good many years, he having 
asserted his rights whenever occasion arose.® 

t Bhagahan Chandra v. Bhseswari Debia, 3 C. W N 45. 

* Ram Gharan Lai v. Aladin, 14 L. R. Rev. U. D. 603. 

* Chhedi V Duija Singh, XVIH U. D. 303=1937 R. D. 463. 

* Ohurpat Sahai v. Mahabir, 1929 A. I. R All. 218=.X U. D. (H. C.) 170=.10 
L. B. Rev. 201=113 I. 0. 817=13 R. D. 318. 

S Ittdrajit Pratab Bahadur v ilahabir, IV U. D. 332=»6 R. D. 521. 

« tVoina V. Balwant V U. D. 430=4 L R. Rev. 188=1923 R. C. 226—7 

B, D. 245. The view in this esse held not to be geoerslly followed in Bali v. XaU 
Gharan, X U. D. 65; Muh. Hafiz v. Kutab Alt, 7 L. R. Rev. 352=1926 B. 0. 446— 
VII U D. 209=10 R. D. 576. 

T QhurputSahai'r. Mahahir,m9 A.l.B All. 218=113 I. C. 817— 10 L. B. 
Rev. 201—X D. D. (H. 0.) 170. 

« Sitlu V. Ram Sarup, V D. D. 41=3 L. R. Rev. 158=1922 B. C. 37=7 B. D. 66. 

9 Suga v. Shah Muh Huiain, V D. D. 95=3 L. B. Rev. 255=1922 B. C. 85—7 
B. D. 162 
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Where notice was not given, surrender or abandonment had to be 
proved.^ Tn Muh. Hafiz v. Kutah Alt* abandonment was inferred from 
possession of the actual cultivator for over 19 years, payment of rent by 
him direct to the zamindar, and the recognition of his status as tenant 
by the zamindar who had sued him as such tor arrears of rent. 

Abandonment was interred from the tacts that the tenant neither 
cultivated the holding himself nor made any arrangement for its cultivation 
by others, and the zamindar made hatai arrangements with others.® 

4. Rules relating to assumption of abandoned land are given below. 

G. O. No 3771-1. A. 258, 1927, dated 12th October 1927. 

Rules relating to assumption by landholder of land abandoned by tenant 
under section 107, Act 111 of 1926, 

Revenue Court Manual Rules 133 to 136. 

133. The notice to be filed by the landholder in the office of the 
Tahsildar for service on the tenant under section 107, clause (4) of the 
Act shall be written in the Persian and Nagri characters in the following 
form : — 

Whereas you. A, B son of C D, caste resident 

of a tenant in mahal X, thok or ] atti Y, have abandoned 

the bolding hereinunder specified, this is to give you notice under 
section 107, clause (4), Act III of 1926, that I, E jP, son of G N, 

caste resident of your landholder, wish to 

treat the holding as abandoned and am about to enter on it accordingly. 


Number of field. 

Area of field. 

^ Rent of bolding. 


1 

Total area 



(Signed) • E. F. 

Landholder or his outhorised agent. 

134. To the notice shall be appended a memorandum in the Persian 
and Nagri characters to the following effect 

You are informed that the period within which a suit to recover 
possession of the holding may bo instituted under section 99, clause (1), 
Act III of 1926, on the ground that you did not voluntarily abandon it, 

» Ball V Kali Charan, X U. D. 65=10 L. K. Rev. 260=13 R D. 432. 

* VII U. D. 209=7 L. B. Rev . 352. 

» Don V. Moti, 14 L. R. Rev. 90=XIV U. D. 34. 
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is sIk months from the date on which the alleged wrongfal dispossession 
took place. 

135. The landholder or an agent anthorized by him in this behalf 
shall sign each copy of the notice and as many copies shall be filed as 
may be required for service on the tenant under para 136. 

136. The provisions of Order V of the First Schedule of the Code 
of Civil Procedure, 1908, for the service of summons shall apply to the 
service of notice filed under sections 105 and 107 (4) of the Act subject 
to any rules made by the Board as to the service of notice. 

89 . A landholder who enter.s upon a holding in contraven- 
ApplicatioB of section tion o£ the provisions of section 88 shall be 
183 to abandonmeut deemed to have ejected the tenant otherwise 

than in accordance with the provisions of this 
Act within the meaning of section 183. 

Section 89 is new, though based on .section 107 (5) of the Act of 
1926 which corresponded to sub-section (3) of section 87 of Act II of 
1901. A presumption as to ejectment of a tenant by his landholder 
otherwise than in accordance with the provisions of the Act will arise 
where a landholder (a) treats as abandoned a holding which has not been 
abandoned (under section 87) or (ai) enters upon a holding in contra- 
vention of the provisions of section 88 a. e , without filing a notice and 
action by the Tahsildar. The tenant will have thi’ee years to sue under 
section 183 for recovery of possession and compensation. If the suit 
is based on non-abandonment, the tenant may prove that be allowed a 
relative to remain in charge with an undertaking to pay the rent, and 
that he is prepared to pay the rent, and that the arrangement is of a 
very old standing.^ 

The court may also award him compensation for dispossession, but 
not for improvement in any event, it is submitted. For, if the aban- 
donment is proved, (he right to such compensation does not arise. The 
finding of the Tahsildar in a proceeding under (his section is not 
evidence in a snit under section 183.> 

Premia, forced labour and cesses. 

90 . No landholder shall take a premium for the admission 

rp n, oE » tenant to a holding, and it shall not be 

TsfciDg a preininni or . ” 4.1 j. 4. 

making Bervice a coudi- ^ condition Ot HUy tcilillicy thclt XilO tCllflOiti 

tion of tenancy prohibit- gijall render any service to or do any work 

for the landholder, whether for wages 

or not. 

This is new and forbids the taking of a premium or nazrana for the 
admission of a tenant to a holding, or the condition of any service or 

1 Jagan Nath v. Ramjii Rai, XV H U. D. 298. 

^ JZam ChctTcM v. Ali Bakth, V U. D. 190^1922 B. C. 396*^3 L. R« Rev. 476“7 
B, D. 680. 
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work to be done to a landholder by any o£ his tenants, whether begar 
or for wages. 

See section 236 which prescribes ihe penalty for infringement of the 
provisions of this section. 

91 . (1) Notwithstanding that a cess has been recorded 

under the provisions of section 56 or section 
Illegal ceases gg United Provinces Land Revenue 

Act 111 of 1901, no cess which is levied in accordance with village 
custom, other than a payment in kind which forms part of the 
rent payable for a holding, shall after snch date as may be notified 
by the Provincial Government in the ofiScial Gazette^ be recover- 
able in any civil or revenue court unless such cess is sanctioned 
under the provisions of sub-section (j2). 

(2) The Provincial Government may sanction the collection of 
any cess levied on account of any bazar fair and may impose on 
the collection of such cess any such condition regarding conser- 
vancy, police or other establishments as it thinks fit. 

(3) The Provincial Government may, in case of doubt, declare 
whether any payment is a cess to which the provisions of sub- 
section (1) or sub-section (2) apply. 

(4) A landlord may apply to the collector, that at the last 
revision of settlement the assessment of revenue on his land was 
based on the payment to him of cesses which are declared in this 
section to be irrecoverable, and on receipt of such application the 
collector shall, with the approval of and in accordance with rules 
made by the Board, remit such portion of the land revenue pay- 
able by the applicant as he finds to have been assessed on account 
of such cessess. 

1. The section is new. C/. section 86 of I bo Laud Bevenue Act. 
A thekadar is a tenant for the purposes of this section, 

2. This is a very salutary provision against impositions which have 
l)een made from time to time by landholders and landlords This gentry 
at times made a levy for every extra or new expense incurred by them, 
e. g., moterana for the price of a motor car purchased bv them. 

Abwab is generally in the nature of a cess. 

Zaid mutalha — The entry of zaid mutalba is not uncommon in 
patwari’.s records. 

Hari, i. e., a payment on each plough. 

Begar, i. e„ unpaid labour or use of agricultural cattle or implement. 

Nazrana, i. e., forced present for some things. 

Bayai, i. e,, weighmon’s dnes. 

See notes on cesses in the notes to secliou 56 of any edition of the 
Land Revenue Act. 



Initial rent of tenant 


383 


Sbo. 92] 

3. Notwithstanding: that a cess has been recorded etc.— Section 
56 applies only to the province of Agra, and provides for recording by 
a Record Oihoer of all cesses payable by tenants on account of the occn- 
pation of land and which are of the nature of rent payable in addition 
to the rent, or in lieu of which proprietary rights may 1)6 assigned under 
section 78[b) of the Land Revenue Act, and makes cesses not so recorded 
irrecoverable in any Civil or Revenue Court. The cesses recorded under 
section 56 are in the nature of ^aon khareh and hear a definite propor- 
tion to the rent, for instance, an anna in the rupee. fieutJon 86 of the 
Land Revenue Act authorises the settlement officer to record a list of 
all cesses other than referred to in section 56 levied in accordance 
with village custom, if generally or specially sanctioned by the Local 
Government, and enacts that no cesses not so recorded shall be 
recoverable in any Civil or Revenue Court 

Now all ceases or additional demands which fall under the denoniina- 
lion of ahwah, zaid mutalha, hari, hegar or other like appellations in 
addition to the rent or sayar, are declared to i)e illegal and unenforceable 
in a court of law. The only exception is a payment in kind according 
to village custom which forms part of the rent pyable for a holding and a 
cess sanctioned under sub-section (1). 

Sub-section (4) provides as a counterpoise an equitable remedy to a 
landlord (not a mere landholder). 


CHAPTER VI. 


Determination and Modification of Rent. 


General provisions as to rent. 


92. A tenant on being admitted to the occupation of land 
is liable to pay such rent as may be agreed 
Initial rent of tenant. upon between him and his landholder. 

This section reproduces section 43 of the Act of 1926, which repro- 
duced section 33 of the Act of 1901 and section 32 of the Oudh Act. 


This cannot apply to permanent tenure- holders, fixed-rate tenants, 
and occupancy tenants whose rents have been fixed AVhere both parties, 
honestly believing that one of them has lost his occupancy rights, entered 
into a fresh contract of lease at an enhanced rent, the lease was held to be 
valid and binding.^ 

Estoppel may determine the rent. For instance, A is a tenant of 
some lands for two years at Rs. 3 In the next 10 years the land is 
entered as the khudkasht of the landlord. Thereafter it is shown as in 
the occupation of A at Rs. 9 per year, the economic rent being only Rs. 4. 
In a suit under section ISO the finding was that a contract of tenancy 
at Rs. 9 a year, owing lo the accrual of statutory rights, was created 
between the plaintiff and A ; and the suit was dismissed. A could not 


I Sahihan v. Madho Lai, A. L. J. 475. 
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in a suit for arrears of rent at Rs 9 contend that the agreed and recorded 
rent is only Rs. 4.^ 

An exproprielary tenant strictly speaking, is not admitted to the 
occupation of his holding. He gets it by operation of law. Hence the 
section does not apply to his caso. His rent is determined under section 
36, Land Revenue Act, 

If a tenant pays more rent than that agreed upon, he cannot be made 
legally liable for the excess amount, although it is entered in the revenue 
papers.® 

Where out of the rent reserved by a lease, the major portion was to 
go towards interest on a loan advanced at the time of the lease, and the 
balance only was to be paid, the contract is binding on the successor in 
interest of the lessor, and only rent at the rate of the balance can be 
recovered.® 

93 . The rent or rate of rent payable by a tenant shall be 
Presnmption ns to rent. Presumed to bc the rent or rate of rent pre- 
viously payable by him until it is varied in 
accordance with the provisions of section 98. 

This section corresponds to section 47 of the Act of 1926, adding “it 
is varied in accordance with the provisions of section 98.” 

1. Tenant.— Includes a tenant of sir.* 

2. Previously payable.— If an occupancy tenant orally agrees to pay 
enhanced rent and pays it accordingly, the new rent is the rent previously 
payable within the meaning of section 93®. Fraud alleged to have been 
committed as to a recorded or agreed rent must be proved.® 

When the enhanced rent has been paid for a number of years ani ii 
has been embodied in the settlement record, if is deemed to bo the one 
payable, unless the entry is proved to be erroneous.^ Previously payable 
does not mean previously paid ® A person holding over after the expira- 
tion of a valid agreement is liable for the rent payable under it ® 

1 Ganga Bithan v. Jageshmtr, XII 0. D. 269=»15 R D. 712. 

* Ramethimir Misra v. Mathura Singh, U L. K. Rbt. 169=XIV U. D 417. 

® Jai Deo Singh v. Mam Bam, XI U. D. 137=14 B. D. 477 

♦ Manna Singh v. Sn Bam, XVH U. D 139=1936 B. D. 362. 

» Machirmon v. Tilakchand, 33 I. C. 417=1 U D. 170 ; Mazhar Huaain v. Ram 
Nath, 2 Rev. and Or. L. J. 280=11 U. D. 63, see also Abdul Hag v. Gayadin, 2 Rev. 
and Cr. L. J. 243=11 U. D. 94=3 B. D 6 This is not true in the oaee of non- 
occupancy tenants, Sajjad Ah v. Ghosi, II 0. D. 192=3 Rev. and Cr. L. J. 68=3 
B. D. 94. 

« Sharafat Ullah v. Nur Muhammad, 1938 A. L. J. (B. R.) 126. 

J Dukhi V. Bijai Bahadur Singh, X U. D. 223=14 R. D. fli. 

8 Ganpat v. Ram Gopal Singh,l93i A I. R. All 954=14 L. R. Rev. 679=XIV U. 
D. H. C. 123=17 B. D. 798. 

8 Hart Chand v. Ja«i, I D. D. 381 ‘ *- 
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Varied in accordance with the provisions of section pg.-— e. g. 

by a registered inatrament,* or by order of a competent court,* or by a 
compromise filed in court competent to vary rents. 

94. {1) When no rent has been fixed and any person has 
been admitted to the occupation of land, or 

andL wrearfofrenf " Permitted to retain^ possession oi land by 
anyone having a right to admit or permit 
him with the intention that a contract of tenancy should thereby 
be effected, or becomes a hereditary tenant under the provisions 
of this Act, either he or the person entitled to admit or permit 
him may at any time during the period of occupation or within 
three years after the expiry of such period sue to have rent fixed 
thereon, and subject to the law of limitation as to arrears of rent, 
for a decree for arrears of such rent. 

(2) In a suit under sub-section (2) the rent decreed shall be 
the rent payable in the year previous to the year of admission, 
permission or accrual of hereditary rights as the ease may be, or 
if no rent was payable in such year, the rent shall be fixed in 
accordance with the provisions of this chapter. 

1. Sub-sflction (1) r 0 prodac 0 .s section 45 of the Act of 1926, adding 
“ or becomes a hereditary tenant under the provisions of this Act.” 
Section 45 had removed a difficulty felt under the Act of 1901, under 
section 95 of which the court could not fix a rent for the first line and 
could only determine the rent agreed upon.® 

Sub-section (2) reproduces in effect section 46 of the Act of 1926, 
substituting ‘‘ in accordance with the provisions of this chapter” tor 
“ at the appropriate rale specified in section 59.” Section 46 corres- 
ponded to section 32 (2) of the Oudh Act. 

2, To make the section applicable, a person (a) must have been admit- 
ted to occupation or permitted to retain possession, or have become a here- 
ditary tenant, (6) the admission or permission must be by a person having a 
right to admit, or permit, (e) with the intention that a contract of tenancy 

i Hardviari v. Surajbhan, B. B. 6 of 1919=111 U. D. 691 ^ Ram»$Jiuiar y. 
Mathura Singh, XIV U D 417="14 L. E Rev. 159 \ Hanta y. Balbir Saran, XV 
U. D. 161=15 L. R. 212 ; Amar Nath v. Mata Saran, B. B. 3 of 1919=111 U. 
D. 64 ; Badam v. Abdul Hamid Khan, XI U. D. 10=10 L. B. Rw. 309=13 R. D. 
359. 

* Yaguh Ali v. Dhau Singh, 46 All. 316=22 A. L. J. 212=1924 A, I. S. All. 429 
=VI U. D. (H. C.) 59=8 B. D. 339. 

* Sanwal Singh v. llalkhan Singh, II U. D. 363=3 B. and Cr. L. J, 73 =3 B. D, 
261; Sam Gharan v. Karimun-niisa, 37 All. 12 ; Sam Prasad v. Mathura Rai, I U. 
D, 212 ; Jalpa Prasad v Munna, II D. D. 214=3 R. D. 11 ; Nathu Mai v. Roshan 
Lai, II U. U. 494 ; Bhagwan Dm v. Jagan Nath Singh, III U. D. 411=7 B. and Or. 
L. J. 77—4 B. D. 226. 
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shonld thereby be effiected. (a) makes the section inapplicable to per- 
manent tenure-holders, fixed-rate tenants, exproprietary tenants and 
occupancy tenants coming under danse (a) of section 16 of the Act of 
1926, whose rents have been fixed, (c) makes the section inapplicable to 
rent-free grantees. See notes to section 180, (6) refers to the right of 
admission or permission to reiain. If the person admitting or permitting 
had such right at the time, but that right is negatived in a subsequent 
litigation, the tenant’s status will not be affected. 

Where a suit under section 180 is dismissed on the ground that the 
encroachment complained of had become an integral part of the holding 
the court may fix the rent of the encroached land.* 

Where in a suit tor arrears of rent the amount of rent is disputed and 
the court holds that no specific contract had been made between the 
parties, it cannot act under section 94.* This is because the arrears of 
rent suit was in the court of an Assistant Collector of the second class 
who has no power under section 94. 

Unless a suit under the section is before the court it is not at liberty 
as against pleadings to make out a case that no rent had been fixed.* 

The Commissioner cannot in a second appeal in a correction of jama- 
bandi case fix the rent in the absence of any uata on the record.^ 

Where a father as lainbardar leased land to his son at a very low rent, 
the succeeding lambardar may under clause (c) of section 55 read with 
section 94 get a declaration as to the proper rent, notwithstanding a pre- 
vious collusive judgment fixing the rent between the father and the son.® 

A difficulty may arise as to the right to sue. Section 94(1) entitles 
the person admitting or permitting to sue for fixation of rent. If it is 
found that such person had no title at all to the land, he will be incom- 
petent to sue after such finding, but the person, m whose favour such 
finding is come to, is not mentioned expressly or impliedly in the section. 
Perhaps section 5o{2){c) road with section 61 give him a remedy. 

It has been held that tlie section cannot be used to have rent fixed 
in cases in which no rent was payable under Act II of 1901, e. g., of a 
rent-free grove which had been held by the defendant as a groveholder for 
the last fifty years.® 

3. A suit for determination of lent is No 8 of Group B of the Fourth 
Schedule and came under section 10bi3ti; of the Oudh Act. It lies in the 
court of an Assisi ant Collector of the first class in charge of the sub-division 

1 Gomit Bill V. Ashfak llutain, XU U. D. 71=12 L. B. Rev. 130=15 B. D. 268. 

* Sankata Prasad v. Sachiiia Nand, 11 L. B. Rev. 130=XI D. D. 88=14 B. D. 
331 ; Sripata Bam v. Bam Ghanb, 1939 A. L. J. (B. B.) 57=XX U. D. 212—1939 
R. D. 222. 

* Mdhesh v Badloo, XX U D. 340—1939 R. D. 378. 

* Bhagvoant Singh v. Bam Kalia, 14 L. R Rev. 608—XlV D. D. 307. 

6 Basiq Ah v. Sudershan Prasad, XVI U. D 554. 

® Axharul Husain v. Mahabir Singh, X U. D. 65=10 L. B. Rev. 267=10 B. D. 
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with an appeal to the Commissioner. It cannot be filed by the landlord,* 
except as provided by this or the Land Revenue Act, section 87. The 
limitation is as in the section * The court-fee is payable as in the Court 
Fees Act, i. e., on the annual rent asked to be fixed.* 

In Oudh, when the suit was tried by the Collector, an appeal lay to 
the Commissioner on a law point only, and his decision was final. It 
could be brought within one year of the accrual of the cause of action. 

4. Sub-section ( 2 ), corresponds to section 46 of the Act of 1926. 
Previous year, i e., the year immediately preceding the date of admis- 
sion or permission and not the year preceding the initter being brought 
into court. The case of a sub-tenant after the termination of the principal 
tenancy is provided for by section 47. When his interest termi- 
nates with that of the tenant-in -chief, and he continues in cultivation, his 
Case will probably be covered by section 94' 2). A usufructuary mort- 
gagee continuing in possession after the end of the tenancy occupies land 
without the consent of the landholder who may elect to treat him as a 
tenant or a trespasser In the former case, his occupation as a tenant 
commeuees from the tevKvination of the tenancy and the rent payable is 
the same as before For purposes of section 94(' 2) the rent recorded under 
section 43 Land Revenue Act, shall be presumed to lie the rent payable 
for the previous year < 

Where the defence is that no rent was agreed upon or fixed by com- 
petent authority, entries in pat wari’s paper as to the amount of rent do not 
prove that any rent was agreed upon or fixed, unless rent receipts or 
other evidence corroborate them.® 

Where a tenant held over after the expiration of his lease and no fresh 
agreement as to rent was come to, the rent, previously payable by him was 
considered the inoasuie of tent for the period of holding over.® 

95. When a teuant is ejected from a part only of his hold- 
Determination of rent i^g under^ a decree or order of a court, or, 
on partial ejectinent or being entitled to surrender a part of hia 
enrreader. holding, legally surrenders such part, either 

he or his landholder may at any time tipply to the court in which 
a suit for ejectment would lie for the determination of the rent 
of the remainder. 

The section corresponds (o section 32-A A of the Oudh Act and to sec- 
tion 124 of the Ac! of 1926. Section 124 of the Agra Act applied to cases of 

1 Baea Hutain v. Banwari Lai, XI U. D. 140=>14 B. D. 481. 

* Sarju Singh v. Shri Radhika Pratad, XI U. D. 705=*“15 B. D. 43- 

* Lalta Prasad v K.-E., XVIt U. D. 148. 

* liazhar Hutain v. Bam Nath, 2 Rev. and Or. L. J 280—11 U. D. 63—4 B. D. 
634. 

* Muhammad Nazir Khan v. Abdul Subhan Khan, II C. D. 213 j Sarahjit v. 
Court of Wards, 3 0. L. J. 468=37 I. C. 27. 

» Baf Kuer v. Nabi Bdkth, 9 0. G. 296. 
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partial ejectment and section 32-AA of the Ondh Act to partial 
snrrenders. The present section combines the two, and renders obsolete 
Bhola Singh v. Ram Gharib.^ A holding may comprise occupancy and 
non-occnpancy lands and the section may be utilised in a case of 
ejectment from the latter.* 

What happens if no application under the section is made and the 
tenant continues in occupation of the part from which he was not 
ejected or which he did not surrender ? 

The application is No. 1 of Group F of the Fourth Schedule and lies 
in the court in which a suit for ejectment would bo. The court-fee 
is that indicated by the Court-Fees Act. In Ondh, a suit lay under section 
108 (3ao) and section 108 (12a). 

96. (1) Save as provided in section 126 of this Act and in 
Period for which rent sectioii 87 of the United Provinces Land 
is not liable to modifica- Revenue Act III of 1901, when the rent of 
an ex-proprietary, an occupancy or a heredi- 
tary tenant or of a tenant holding on special terms in Oudh has 
been agreed upon, fixed, commuted, abated or enhanced in accord- 
ance with the provisions of this Act, the Agra Tenancy Act Hi of 
1926, the Oudh Rent Act XXII of 1886, or the United Provinces 
Land Revenue Act III of 1901, it shall not be liable to enhance- 
ment or abatement until or unless — 

(a) a period of ten years, or such longer period as may 
have been decreed or ordered, has elapsed ; or 

(b) the period of the settlement of the local area in which 
the holding is situated has come to an end ; or 

(c) the area of the tenant’s holding has been increased 
by alluvion or decreased by deluvion or encroachment, or 
by the taking up of land for a public purpose, for or a 
work of public utility, or under the provisions of section 
54 ; or 

(d) the productive powers of the land held by the tenant 
have been increased by fluvial action, or by an improvement 
effected by or at the expense of the landholder, or decreased 
by an improvement made by the landholder or by any 
cause beyond the control of the tenant. 

(2) Where the rent has been varied merely on any of the 
grounds mentioned in clauses (c) and (d) of sub-section (I) such 
variation shall not be considered in computing the period men- 
tioned in clause (a) of that sub-section. 


» XI U. D. 177. 

* Bishtea Nath Singh v. Sheoraj Singh, XVI U. D. 470. 
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1. Tn the main, this section reproduces section 67 of the Agra Act, 
1926. 

The corresponding provisions in the Oadh Act were contained in 
sections 35-A and 35*B. These sections related (o the rents of exproprie- 
tarj tenants. 

2. Save as provided in saction 126 or section 87 of the 
United Provinces Land Revenue Act. In a case of emergency, in a 
specified area or areas the provincial Government is empowered to 
appoint, whenever such emergency appears, an officer to make rent 
rates, settle all rents, to reduce or commute rents of all tenants, except 
permanent tenure-holders and fixed-rate tenants Save ae provided 
etc. therefore moans that clauses (a) to (d) do not apply to cases dealt 
with under section 126. 

Seo section 87 United Provinces Land Revenue Act as to when rents 
are determined thereunder. 

3 Non-occupancy tenant.— The section cannot be resorted to 
in the case of non-occupancy tenants. 

4. Section 96 will not come into operation where no rent has been 
previously agreed upon, or fixed under one of the enactments named. 
The decision in Bliola v. Muhammad Habib -ur-Rahman} is not of much 
value now. 

An agreement not to abate rent ceases to have effect where another 
reducing the rent has been come to. 2 

Shall not be liable to enhancement or abatement.— The 

prohibition is positive and cannot be contravened. 

5. Clause (a)— An agreement to pay enhanced rent before the 
period mentioned is illegal, even if registered.® 

This clause did not apply where a seven years’ lease having expired 
on 30th June, 1926, the lessee in order to avoid the threatened eject- 
ment agreed with the landholder to continue as tenant at an enhanced 
rent, the kabuliat embodying the enhancement being executed on 17th 
September, 1926.< 

6. Clause (f>) — Where at settlement, after a fixation of rent, the 
revenue is enhanced, the landlord may sue for enhanced rent in spite 
of clause (a), to which clause (b) is an alternative and not complementary, 
nor is clause (6) arbitrary,® 

1 10 I. C. 460 afSruied on L. F. Appeal. 

* Achaihar v. Muh. Ibrahim, II U. D. 314. 

* Behari v. Pateshwari Prasad, X V. D. x44. 

* Todar v. Bhola Singh, X U. D. 183=13 R. D. 620. 

S Bansidhar v. Tijjan, XI D. D. 9=10 b. B. Rev. 304=13 B. D, 861. 
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If a settlement has taken place since the last fixation of rent, a 
suit for enhancement may be brought though 10 years have not elapsed 
from such fixation.^ 

7. Revision.— Selection of exemplar areas by the patwari and not 
by the Court is irregular and entitles the Board to interfere in revision.* 
When the rents of old occupancy holdings are sought to be enhanced, 
selection, as exemplars, of land which has been held for 12 or 14 years 
may lead to similar result.* Refusal to enhance grain rents was held 
to be open to revision in Pirtlii Singh v. Jit Singh* Adding directions 
as to distribution of rent after dismissing a suit for enhancement on 
an occupancy holding held with a fixed-rate holding for a lump sum 
was held to be ultra viresfi 

No suit lies unless the rent of the individual holding has been 
separately fixed. Where a lump rent is payable in respect of two or 
more holdings, the rent of each should be first fixed, and then a suit for 
enhancement may lie.® Rent of grove cannot be enhanced under these 
sections,’ nor of land held under a lease of 90 years.® 

A taluqa in a permanently settled area in Benares Division means 
an area extending to the whole or part of a number of villages in respect 
of which a single engagement was taken, and unless it is proved that 
rent ispayable for each village separately, a suit for enhancement of rent 
cannot be brought in respect of the fields in a single village when they 
form a portion of holding.® 

97. IE the rent of a non-occupancy tenant, not being a 
BfiEeot of enhancement tenant oE sir ov a Bub-tenant, is enhanced 
of rent of non-ooenpan- under the provisions of this Act the tenant 
oy tenant under the Act. {jg entitled to hold the land at the en- 

hanced rent for a term of not less than five years from the begin- 
ning of the agricultural year in which such enhancement takes 
effect. 

1. The section is based on section 69 of the Act of 1926, and applies 
only when rent has been enhanced by agreement or compromise or decree 
or order. (Vide the provisions of section 98). 


1 Sam Pariah Singh v. Amarpal Singh, XI U. D. 82=11 L. K. Bev. 112=14 B. 
D. 315. 

* Bhagaan Singh v. Dulare Lai, H U. D. 419. 

* Khuda BuJcih v. Muhammad Mazhar Sustain, II U. D. 601. 

* 3 Bev. aod Cr. L. J. 25=11 D. D. 200. 

* Chakauri v Nahchedi, I U. D. 259. 

* Chakauri v Nahchedi, 32 I. 0. 734=1 U. D. 259. 

7 Bitmillah Begam v. Chedda Singh, III 0. U. 526. 

8 Sam Sarup v. Debi Din, 6 U. P. L. B. Bev. (B. B.) 149=IV D. D. 624. 

8 Sri Thakur Sadha Kithunji v. Surju Roy, B. B. 1 of 1925=VI U. D. (lxxii).“ 
11 Bev. and Or. L. J. 165—6 L. B. Bev. 140. 
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2. Agreement mnst be between the landlord and all the joint tenants 
and by a registered instrument, ‘ bnt one of two co-tenants who alone 
agrees to an enhancement is bound if the agreement was for consideration.* 

Bent enhanced by an unregistered instrument with a covenant that 
the landholder would not eject except for arrears was held not recover- 
able, and the tenant was not allowed to hold on.* 

Where a tenant agrees to an entry being made as to a higher rent 
than he has been paying, this is an agreement to pay enhanced, rent 
needing registration.* 

Where a compromise in a suit for ejectment was filed and the suit 
was dismissed according to it, bnt the provision for enhancement of rent 
was not embodied in the decree, it was held that the compromise being 
unregistered could not cause enhancement of the rent.® Even if the 
terms of enhancement ai-e noted in the decree in a suit for ejectment, 
but the suit is dismissed, the enhanced rent cannot be claimed in the 
absence of a registered agreement.® An agreement relating to the rent 
being foreign to the suit for ejectment requires registration.’ So where 
the decree on a compromise merely directed that the rent should bo 
entered in the papers.® This was modified by the Act of 1926 which pul 
in the words “ a compromise filed in adjustment of a suit or proceeding 
under this Act and recorded by the court under rule 3 of Order 23 ” 
Civil Procedure Code.® Provided the compromise was recorded under 
rule 3, a covenant for enhancement of rent in a compromise in an 
ejectment suit will bo given effect to. Under the present Act the com- 
promise, should be filed in the court which is competent to fix, commute. 


1 Twgal V. Chandra Bhan, IX U. D. (H. C.) 48=9 L. E. Eev. 63=12 K. D. 169. 
S Bar Sarup v. Toh/a, X U D. (H. 0.) 63=10 L. B Bev. 69=12 B D. 690. 

* Bhngwanti v. Jhalai, 1 L. B. Eev. 115=6 R. and Gr. L. .J. 268=2 U. P. L. B. 
(B. R.) 94=60 I. C. 260 ; Sri Ram v. Ram Rup, IV U. D. 698=5 B. D. 398 ; Kmj 
V. Shea Ram, VI U. D. 364=11 B. and Or. L. J. 95=6 L. E. Bev. 6=1924 B. 0. 
579=8 B. D. 269. 

♦ Ahmadi Begam v. Dhan Stngh, 1928 A. I. B. All. 365=116 I. 0. 273=IX U. D. 
(H. 0.) 159=9 L. B. Rev. 137=12 R. D. 241. 

S Dat Prasad v. Gopal Ram, 14 A L. J. 57=2 Bav, and Gr. L, J. 17 ; Sajjad 
All V. Ghost, 2 Bev. and Cr. I,. J. 270=11 U. D. 192 ; Hansa v. Balbir Saran, 15 
L. B. Rev. 212=XV D. D. 151. 

® Sohan Lai v. Raghuhir Saran, 1930 A. I. B. All. 118=1930 A. L. J. 324=122 
I. 0. 763. 

1 Ear Sarup v. Tohfa, X U. D. (,H. 0.) 63. 

^ Santa V. A bhainandan Prasad, 1925 A. I . B. All, 324=10 R. and Or. L. J. 
345=81 I. 0. 297= VI U. D, (H. C.) 276=5 L. B. Bev. 292=1924 E 0. 397=9 R. 
D 334. 

® See Jai Sri Singh v. Parbhu Narain Singh, 1935 A. L. J. 21=XV D. D. (H, C.) 

281 . 
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abate or enhance the rent. A compromise made by a mortgagee in 
possession is binding on the mortgagor.^ 

An ora] enhancement is invalid, and binds neither party.* 

Where a tenant has tieen for years voluntarily paying rent at an 
enhanced rate but without a registered instrument, he is not estopped 
from pleading that he was liable only for the old rent.* 

This Section applies only uhen rent has been enhanced in the true 
sense of the word. When a tenant has been ejected and then reinstated 
in the holding on his executing a fresh kabuliyat at an increased rent 
the transactioli is not an enhancement, but a new engagement by a 
person who had lost the status of tenant. Hence, the reinstated tenant 
is not entitled to hold on for five years^ unless the kabuliyat fixes that 
term or more. Such an engagement does not require registration to 
legalise the enhanced rale.® If a decree for ejectment is not followed up 
by actual execution this section does not apply,® 

A covenant in a term lease that the tenant would hold the land at a 
certain rental after the term does not protect the tenant from ejectment, 
on the expiration of the term.^ 

A lease in which provision is made for enhancement only in the last 
year of the term does not given the tenant a right to hold on for 5 years 
at the rate as last enhanced.® 

But a tenant whose rent had been enhanced and who was entitled to 
hold for five years at the enhanced rent, with the result, may be, of 
acquiring occupancy rights before or at the end of this period, was not 
bound to accept a written and registered lease. His refusal to do so did 
not render him liable to ejectment.® 

The section protects a tenant not only from enhancement for five 
years but also from ejectment for the same period.^® 

> Patesri Sat v. Raghuhana Rai, I U. D. 375=111 U. D. 38=1 R. and Or. L. J. 
129. 

* Ram Sarup v. Gajju, 1927 B. C. 481= IX U. D. 28=9 L. R. Rev. 39=12 B. 
D. 272 ; Ahmadi v. Dhan Stngh, 9 L. B. Rev. 137=IX U. D. (H. 0.) 159, (although 
eettlemeut entry is atteated by the teoaot ; Sukum Singh v. Ram Adhin, 1927 R. C. 
217=VII U. D. 74=8 L. B. 205=10 B. D. 224, and acted upon). 

3 Badam v. Abdul Hamid Khan, 10 L. B. Rev. 309=XI U. D. 10=13 R. D. 859. 

* Sobharam v. Chanda Kuar, B. R. 2 of 1907. 

* Ram Kishore Smgh v. Raghubir, 1929 A. I. R. All. 78=111 I. C. 742=10 L. B. 
Rev. 110=X U. D. (H. C.) 83=13 B. D. 224. 

® Badlu V. Jhamola, 11 U. D. 402=3 B. D. 272. 

1 Sri Ram v. Kithori Lai, 7 L. R. Rev. 352=VII U. D. 217=1926 B. 0. 457—10 
B. D. 586. 

8 Lekka Mai v. Ram Rikh, 2 U. P. L. B. (B. R.) 31=6 B. and Cr. L. J. 103—IV 
U. D. 110 ; Hanifunmsta v. Ram Dayal, 2 U. P. L R. (B. B.) 36=56 I. 0. 46=1V 
U. D. 101=6 R. and Cr. L. J. 131=6 R. D. 207. 

8 Oendalal v. Suraj Naraint B. B. 1 of 1912. 

1® Baghunath v. Kithori Saran, B. B. 1 of 1906. 
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A landholder may contract himself oat of the right to enhance 
rent.* 

98. Subject to the provisions of this Act, the rent of a 
Method of vtry.ag may be fixed, commuted, abated or 

rent. enhanced only — 

(a) by registered agreement j 

(b) by decree or order of a revenue court ; or 

(c) by a compromise filed in a suit or proceeding, pro- 
vided that such compromise is filed in the court which is 
competent to fix, commute, abate or enhance the rent. 

1. This section reproduces in effect section 50(1) of the Act of 
1926, and extends to non-occupancy tenants also, subject however to 
the next section ; clause (a) is new. This danse provides for fixation, 
commutation, abatement or enhancement of rent by compromise filed in 
suit or proceeding, and the compromise must be filed in a court compe- 
tent to fix, commute, abate or enhance the rent. 

Tenant, see section 3(2.‘l') for meaning. 

2. Registered agreement — The agreement must be in writing 
(and not oral) and registered or attested.* An agreement for enhancement 
not registered cannot be enforced in a revenue court.® 

Preparation of a record-of-rights is not equivalent to execution of a 
registered instrument within clause (a)* 

The mere entry of a figure in the khatauni endorsed by the parties 
and the kanungo is not an agreement for enhancement.® 

A sale-deed is such instrument, and a clause in it against enhance- 
ment of the rent of the land reserved by the vendor is binding on the 
purchaser and his heirs while the vendor is alive.® 

The agreement must be produced and proved. Oral evidence of an 
agreement to enhance will not do.^ If the agreement relates to a tenancy 


* Jang Bahadur v. Muh. Yahia, I U. D. 207=29 I. C. 649. 

* Muhammad Yunus Ali v. Kalian Singh, 34 I. 0. 369 (A)=2 R. and Cr. L. J. 
172 ; Bismillah v. Shukrullah, IV U. D 8l7-=6 R. D 398, (a note in the aettlement 
paper that the rent was Rs. 30 bat the tenant had agreed to pay Rs. 50 was not a 
registered agreement or an order.) 

* Prag Narain v. Angad, 1922 A. I. R. All. 55=8 Rev. and Or. L. J. 124=1922 
R. 0. 63=V U. D. (H. 0 ) 21=3 L. R. Rev. 232=70 I. C. 465=8 R. D. 618. 

* Ram Sarup v. Ajudhia Prasad, 9 B. and Ur. L. J. 178=1922 B. 0. 597=V 
U. D. 380=4 L. B. Eev. 151=6 B. D. 42. 

® Ram Prasad v. Rajjan, 1925 A. I. B All. 123=5 L. R. Rev. 316=82 I. 0. 332 
=VI U. D. (H. 0.) 296=1924 R 0 459=11 R and Or. L J. 16=9 B. D. 452. 

® Surajhhan v. Deoki Nandan, IX U. D. 35=12 B. D. 87. 

* Arjun V. Shimbhu Narain, 1 A. W. 1?. 16§. 

T. A.— 60 
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and stipnlates Eor a rent not exceeding one hundred rnpees annually, it 
may, instead oE heing registered, be attested by a Revenue Court or a 
Revenue Officer not below in rank to a Kanungo, or by such other officer 
as the Local Government may, by general or spooial order in this behalf, 
appoint. (FJiie section 37). An agreement to enhance holds good for the 
lifetime of the tenant, but not for the benefit of his heirs.* The fact 
that a non<occnpancy tenant has paid rent at an enhanced rate for a 
number of years will not make the enhanced rent legally recoverable unless 
there is a registered agreement or order to that effect.* 

The agreement must be to enhance the rent. If it merely provides 
for variation of the rates of rent according to the crops, it will not 
prevent the rent from being enhanced within ten years.* So an agree- 
ment, embodied in a kabuliat, to pay a certain amount of rent agreed 
upon by the parties in settlement of differences between them as to 
what had been the amount and character of the rent, and to avoid 
further litigation, is not one to enhance rent.^ So an agreement, to pay 
a larger amount of rent on account of an increase in the area of the 
holding is not one for enhancement of rent,* the reason being that the 
section refers to the rate and not to the amount of rent. 

It must be proved that the parties entered into a definite agreement. 
A mere informal arrangement will not do • The agreement need not 
bo in any particular form, e. g., a razinama or hazdawa will suffice.* A 
widow may sign a kabuliat on behalf of her minor son to pay enhanced 
rent and the son on attaining majority will be bound by it.* 

An agreement of a tenant to pay an enhanced rate of rent is illegal 
unless there has been a legal enhancement within ten years of the 
agreement. s Attestation of rents by a kanungo does not amount to an 
enhancement of rent by a registered agreement.** The agreement said 
that certain rents were being paid and not that they would be paid in 
future. 

An agreement not to enhance rent in a compromise entered into by a 
person not competent to enhance rent, is not binding on the proprietor 
or his assignee.** 

1 Aebhaihar v. Muh. Ibrahim, II 0. D. 314=3 B. D. 194 ; Sheobandhan Singh v. 
Moti Chand, II U. D. 362=3 B. D 262. 

* Sajjad Ali v. Ghoii. 2 Rev and Or. L. J. 270-=II U. D. 192 ; Hanea v. Balbir 
Saran, 15 L. R. Rev. 212=XV U. D. 151. 

* Jadoobar v. Beharee, 2 N, W. P. 437. 

* Sheo Sahay v. Bam Raehia, 18 Cal. 333 (nnder section 29, Beng. Ten. Act). 

* See Satith Qhunder v. Kabir-ud-dirt, 26 Cal. 330 (under aeotion 29, Beng. Ten. 
Act). 

* Ranjit Singh v. Puran Ghunder, B. R. 6 of 1884. 

7 See Ranjit v. Kori, B. R. 6 of 1883. 

® Watton £ Co. v. Sham Lai, 16 Cal. 8 

9 Bhola V. Muhammad Bdbib-ul-Rahman Khan, 10 I. C. 465. 

to Btkarma Jit v. Inder, 2 Rev. and Or. L. J. 166=11 U. D. 14=4 B. D. 486. 

11 Hanuman v. Narain Fratad, IV 0. D. 486=4 D. P. L. B. (B. B.) 20—5 B. P. 

236 . V- V > ^ 
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The stamp duty on agreements as to enhancement of the rents of 
exproprietary and occupancy tenants has been remitted by the Governor- 
General in Council. 

The court should fix and declare the rent itself and not leave the 
rent to bo worked by the patwari.* 

When remission slips have been issued to the knowledge of both 
parties, a higher rent, though recorded or agreed to by a registered 
instrument, cannot be awarded in a rent suit.* 

3. Decree or order of court, i. e., of a competent court.* The 
amount held in an arrears of rent suit by a competent Second Class 
Assistant Collector is the rent until subsequently varied, and the 
incorporation by him in the decree of a sum as taid rent will not make 
the latter a part of the rent, as that would amount to enhancement of 
the rent, which is beyond his powers.* 

Where at a revision of records the rent previously payable was 
increased by an amount as zaid or excess demand, there is variation by 
order of court,* so if it was reduced by a sum, the reduced sum is the 
rent.* 

Such Court may be that of an Assistant Collector entertaining a suit 
under the Acr, or of a Settlement Officer acting under section 87 of the 
Land Revenue Act. In the case of an exproprietary tenant, it may 
also bo the Court of a Collector acting under sections 36 or 116, or 186, 
or of a Settlement Oflicer acting under section 74 (6) of the Land 
Revenue Act. An order to correct the jamabandi is not an order within 
the meaning of the clause. The decree or order referred to is the decree 
or order made by a Revenue Court on a landholder’s application for 
enhancement of rent,^ 

4. Compromise. —A compromise filed in court in an ejectment suit 
conferring occupancy rights at an enhanced rent, if unregistered, was, 
under the Act of 1901 held to be effective as to the enhancement.* 

The actual value of a suit for enhancement (for appeal to the Privy 
Council) is 20 times the enhancement.* 

* SIw Shankar v. Shea Narain Dai, V U. D. 127-«1922 B. G. 68=<9 and Cr L. J. 
57^3 L. B. Bev. 428. 

* Badri v. Marium, XIX U. D. 162=1938 B. D. 405=1938 A. L. J. (B. B.) 32. 

* Faqud Alt V. Dham Stngh, 46 All. 316=22 A. L. J. 212=VI U. D. (H. 0.) 69. 

* Ram Prasad v. Kali Prasad, XIX 0. D. 55=1938 B. D. 99. 

® Devi Charan v. Ram Shatikar Lai, B. B. 4 of 1934=XV U. D. (B. B.) 64=16 
L. B. Rev. 419. 

* Mashar Khan v. Sheikh Inayat, XVIII 0. D. 35=1937 B. D. 148. 

T Ganeih Baksh Singh v. Matadin, 1 I. C. 70. 

^ Jaiiri Singh v. Maharaja of Benares, 1935 A. L. J. 21= A. I. B. All. 127=X\ 
D. D. 281=15 L B. Rev. 689, but eee Subedar Singh v. Mihi Lai, XV U. D. 73=16 
L. B. Rev. 97 j Khahlul Rahman v. Mahabir Rai, XV U. D. 216=15 L. B. Bev. 
341. 

9 Lagni v. Murari Lai, XI U. D. 90=11 L. B. Bev, 136=14 B D. 226. 
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99. Nothing in this Act shall bar the right of a tenant to 
Baying of enhancement abatement of rent under section ll of the 
or abatement niider the Northern India Canal and Drainage Act 
Northern India Canal VIII of 1873, Or the right of a landholder 
and Drainage Act, enhancement of rent under section 12 of 

that Act. 

1. This section produces the effect in sections 53, 54, 67, section 70 

(а) (ii) and section 70 (6) (ii) of the Act of 1926. It reproduces in 
effect section 50A of the Oudh Act. 

2. Canal Act I873. — Section 11 provides for abatement of rent as 
follows Every tenant holding under an nnexpired lease, or having a 
right of occupancy, who is in occupation of any land, when any stoppage 
or diminution of water-supply, in respect of which compensation is 
allowed under section 8, takes place, may claim an abatement of the 
rent previously payable by him for the said land, on the ground that the 
interruption reduces the value of the holding. 

Section 12 reads : — If a water-supply increasing the value of such hold- 
ing is afterwards restored to the said land, the rent of the tenant may be 
enhanced, in respect of the increased valne of such land due to the 
restored water-supply, to an amount not exceeding that at which it stood 
immediately before the abatement. 

Snch an enhancement shall be on account only of the water-.supply, 
and shall not affect the liability of the tenant to enhancement of rent 
on any other ground. 

Section 12 therefore refers to restoration of the status quo on restora- 
tion of the water supply, the stoppage or diminution of which led to an 
abatement of rent under section 11. Tenants from year to year are not 
entitled to the benefit of the latter section. Abatement may be ordered 
only when the stoppage or diminntion can be made the foundation of 
a claim for compensation under section 8, and the interruption reduces 
the valne of the holding. Section 8 allows compensation for (a) stoppage 
or diminntion of supply of water tbrongh any natural chaunel to any 
defiued artificial chancel, whether above or underground, at the date 
of the Government notification under section 5 that the water of any 
river or stream flowing in a natural channel or of any lake or other 
natural collection of water shall be applied or used after a fixed date 
for the purpose of any existing or projected canal or drainage work ; 

(б) stoppage or diminntion of supply of water to any woik erected for 
purposes of profit on any channel, whether natural or artificial, in use 
at the date of the said notification ; (c) stoppage oE diminution of 
supply of water through any natural channel which has been used for 
purposes of irrigation within the five years next before the date of the 
said notification ; (d) damage done in respect of any right to a water- 
course or the use of any water in which any person is entitled under 
the Indian Limitation Act, 1877, Para. IV ; {e) any other substantial 
damage not falling under any of the conditions in which no compen- 
sation can he awarded (presently noticed) and caused by the exercise 
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of any of the powers conferred by the Canal Act, 1873, which ia 
capable of being ascertained and estimated at the time of awarding such 
compensation. 

No compensation can be awarded for any damage caused by— (a) 
stoppage or diminntion of percolation or flood ; (6) deterioration of climate 
or soil ; (c) stoppage of navigation, or of the means of drifting timber 
or watering cattle ; (d) displacement of labour. 

100. Notwithstanding anything in this Chapter when a 

local area is under settlement, no suit for 
Kestnotion on instxta- determination, commutation, abatement or 
ation of rent. enhancement of rent shall be maintainable 

under this Act until the time for making 
applications to the settlement officer under section 87 of the 
United Provinces Land Revenue Act, III of 1901, has passed. 

The section reproduces in effect section 61(2) of the Act of 1026. 

101. (i) Subject to the provisions of section 102, section 

l03, section HI and section 126, in a suit 
Rent how calcnlatad rent is to be commuted, determined, 

tent. abated or enhanced the court shall calculate 

the rent — 

(a) in the case of occupancy tenants, in accordance with 

the rates sanctioned for occupancy tenants ; 

(b) in the case of ex-proprietary tenants and of tenants 

holding on special terms in Oudh; in accordance 
with rates which shall be less than the corresponding 
rates sanctioned for occupancy tenants by two annas 
in the rupee 5 

(c) in the case of hereditary and non-occupancy tenants, 

in accordance with the rates sanctioned for here- 
ditary tenants : 

Provided that in suits for the abatement of rent of sub-tenants 
or tenants of sir, the sanctioned rates shall be deemed to have 
been increased by thirty-three and one-third per cent. : 

Provided further that for special reasons to be recorded, 
the Court may modify the rates applicable to any particular 
case. 

(;?) When rent which is payable partly in cash and partly 
in kind, is abated or enhanced under provisions of sub-section (2) 
the court shall not alter that portion of the rent which is payable 
in kind and shall abate or enhance that portion of the rent 
which is payable in cash, so that the amount of rent payable 
by the tenant, including the value, as determined by it, of that 
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portion oE the rent which is payable in kind, shall be equal to 
the rent that would have been payable by the tenant iE his rent 
had been payable wholly in cash : 

Provided that, iE it sees fit the court may order that the rent 
shall be payable wholly in cash. 

1. The section corresponds to section 64 oE the Act of 1920. 

2 . Subject to the provisions of section i02, section 103, sec- 
tion iii, and section I2d-~»^ecticn 101 controlled by these sections. 
Subject to the measures for enhancement or abatement indicated by section 
102, section 101 lays down the rules for calonlations of rents of — 

(a) occupancy tenants in accordance with the rates sanctioned for 

occupancy rates ; 

(b) tenants holding on special terms in Ondh, and exproprietary 

tenants in both provinces at rates sanctioned for occupancy 
tenants reduced by two annas in the rupees, i.e , 87^ per 
cent, of sanctioned occnpancy rates ; 

( 0 ) hereditary tenants and non-occupancy tenants at rates sanc- 
tioned for hereditary tenants. 

The increase by one-third of the rents of sub-tenants and tenants of 
sir in suits for abatement of their rent should be kept in mind. 

As section 101 is also subject to section 103, sanctioned rates must 
mean such rates as are determined by the court where no sanctioned 
rates exist. The section is also subject to section 126 i e., where an 
emergency exists in an area in which any such holdings are situate, 
section 126 will prevail over section 101. fjectiou 111 also controls section 
101 so that in the special areas mentioned therein, that section will 
supersede section 101. 

Under the Act of 1926, it was held that the parties could come to an 
agreement as to the rent, and the court was not bound to accept the rent 
that emerged from the application of roster rates. ^ 


102 . ( 2 ) In any proceedings for abatement oE rent on the 
ground that the area of the holding has been 
Basis of variation of decreased by diluvion or encroachment or 
the taking up oE land for a public purpose 
or work of public utility or under the provisions of section 54 
or for enhancement on the ground that the area o£ the holding 
has been increased by alluvion, the court shall determine the 
rent with reference to the existing rent and the decrease or 
increase in the area of the holding. 

{ 2 ) In any proceedings for enhancement of rent on the 
ground that the productive powers of the holding have been 
increased by fluvial action or by an improvement effected by 
or at the expense of the landholder, or for abatement of rent on 


1 Umrao v. McAund Ram, XVI U. D. 104. 
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the ground that such powers have been decreased by an im- 
provement made by the landholder or by any cause beyond the 
control of the tenant, the court shall determine the rent with 
reference to the existing rent and the increase or decrease of the 
productive powers, 

(3) In an application for the determination of the rent of 
a portion of a holding under section 95, the court shall determine 
the rent with reference to the rent payable before ejectment or 
surrender and the loss of area due to such ejectment or 
surrender, 

(4) In a suit for abatement of rent of an underproprietor 
or of a permanent lessee on a ground specified in the lease, 
agreement or decree, under which he holds, the court shall 
determine the rent in accordance with the terms of such lease, 
agreement or decree. 

1. Section 102 is new. 

Snb'section (1) shows that in a case of increase or decrease in area 
by fluvial action or taking up of land for a public purpose or a work of 
public utility, the enhancement or abatement of etisting rent should be 
with reference to the increase or decrease in aret. Sub-section (2) shows 
that in a case of increase in productive powers due to fluvial action or to 
improvement effeotod hy or at the expense of the landholder or of 
decrease in productive powers due to a cause beyond the control of the 
tenant, the enhancement or abatement of existing rent should be with 
reference to the increase or decrease in productive powers. 

2. Proof. — In a suit for enhancement under this section, the land- 
holder must prove what the original area of the holding was and what 
its present area is, so as to show that the area has increased.^ That is, 
it must be shown that the defendant cultivates more land than what he 
is paying rent for,* and that this is due to alluvion or the tenant’s 
encroachment. 

3. Increased by alluvion. —This shows that the tenant acquires 
the same right over the accreted land as he has over the land to which 
the additio i has been made,* and the landholder cannot turn him out of 
the accretion as a trespasser.* 

Alluvial means gradual accretion by fluvial action,® and an impercep- 
tible increase.® A tenant to whose holding land has accreted has the 

1 Suraj Kanta v. Baneshwar, 24 Cal. 251. 

® Alif Khan v. Baghunath, 1 0. W. N. 310. 

® Oobind Monee v. Dinobandhoo, IS W. B. 87 ; Godai Rai v. Ratngobind, 2 Agrs, 
260; Gaurhari v Bhola, 21 Gal. 231 ; Golam Ali v. Kali Krishna, 7 Cal. 479. 

♦ Bliuggobut v. Doorgbijoy Singh, 16 W. B. 95. 

® Echowari v. Heera Lai, 12 U. I. A, 136=>11 W. R. P. G. 2. 

® Narendra Bahadur v, Aehaibar, 3 A, L. J. 453 ; Lopez v. Muddun Mohun, 
13 M. I. A, 467 ; Ritraj v. Sararae, 27 All. 655 ; Krishna Qhanfira v. Saeedan, 2 A, 

Ti. V 
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same rights over it as he has over the original holding,^ unless the 
accretion is sudden and not imperceptible* or lies in another village.® 
An accretion may be larger than the original area.* Land which after 
aubinergenco reappears on its old site and is identifiable is not an accre- 
tion.® IE submerged land reappears in another person’s zamindari, both 
the landholder and the tenant lose their rights.® 

4. Increase by encroachment. — This section does not mean that 
the tenant acquires the same rights over the land encroached upon us 
he has over the original. It merely points a way out to the landholder 
of dealing with a tenant who has added land to his holding by encroach- 
ment. He may treat him as a trespasser, and proceed under section 
180® or under this section. (See also notes to section 180). 

The tenant cannot compel the landholder to accept him as a tenant of 
the added land,® but if the landholder has once treated him as a tenant 
in respect of such land, he cannot subsequently regard him as a tres- 
passer.® If the landholder accepts him as a tenant of such land and 
has the rent enhanced, the added land becomes part of the original hold- 
ing so long as that holding continues.*® 

The position taken up hare was adopted in Shaikh Nihaf Ahmad v. 
Kalka Snigh ** There, at a settlement 36 years before the suit, an 
occupanoy tenant being found in possession of excess land, which he had 
encroached upon, was recorded as tenant of it without, rent. The Board 
held that he was a mere trespasser at that time ; but since he had been 
occupying it for 36 years as an integral part of his holding without pay- 
ing any additional rent, the land was held to have become by prescription 
an integral part of the holding for which no additional rent was payable 
This case was followed in Bri j Bahadur Lai v. Baldeo.^* In Sheoraj 

1 Bami Singh v. Kishan Singh, II U. D. 453, Bam Daur v. Pariah Narain Singh, 
XII U. D. 121 ; Mahhub-un-niasa v. Murntan Alt, III U. D. 41 ; Ram Narain v, Aihiq 
Husain, IV U. D. 507 ; Ram Qharan v. Har Prasad, VI U. D, 475 j Pariah 
Narain Singh v. Palakdhari, B. R. 11 of 1918, III U. D. 22 ; Ram Baehhan v. Jadni 
Rai, III U. D. 23. 

* Ram Daur v, Pratap Narain Singh, XII U. D. 121 ; Iszat un-nisia v. Abdulla 
Khan, II U. D. 206 ; Srinaih Das v. Charilra Rai, II U. D, 359 ; Qaya v Kasha 
Prasad Singh, V U. D. 232 *=5 L. R. Rev. 90. 

3 Kauleshar v. Pariah Narain Singh, II U. D, 501. 

♦ Murari Lai v. Ram Ruch, VIH U. D. 20=»8 L. R, Rev. 116. 

5 SriKishun v. Raghuhar, XII D. D, 116 ; Gobardhan v Kesho Prasad Singh, IV 
D. D. 213. 

9 Pitamhar v. Chotey, V U. D. 500. 

7 Muh. Abdul Majid v. Bhagwaii Singh, V XJ. D. 431^4 L. R. Rev. 189 ••9 R 
and Or. L J 212-=1923 R. 0. 139=7 R. D. 245. 

8 Prohlad v. Ktdar, 25 Cal. 305. 

9 Khondalear Abdul Hamid v. Mohini Kanl, 4 C. W, N. 508, 

10 Gooroodas v Issar Chundur, 22 W. R. 246. 

11 B R. 2 of 1912. 

18 3 Rev. and Cr. L, J, 49=11 TJ, D. 628, • »;• 



Sso. 102] 


Basis of variation of rent 


401 


Singh y. Baikunth,^ the Board ruled that a fixed-rate tenant's rights did 
not attach to the added land, bat occupancy rights could be acquired 
over it. 

If the encroachment has continued for a considerable time, say for 
15 or 16 years, the added land has become an integral part of the hold- 
ing. Without getting the rent enhanced the landholder cannot demand 
extra rent.* 

Where an increment in the area of a holding is due to encroachment 
on the land of a third person, the general words of the section seem to 
indicate that the tenant renders himself liable to pay enhanced rent to his 
landholder.^ 

Where a tenant encroaches on other land of his landholder, he may 
do so with the intention of acquiring proprietary title and not merely 
tenancy rights. If so, he must do such acts to the knowledge of his 
landholder as would convey to an ordinary prudent man the information 
that adverse possession is being asserted.* 

5. Public purpose.— r.^., for railway purpose,® or for public road.® 

6. Increase or decrease in productive powers. — Any increase 
or decrease in the productive powers of the land not due to the tenant 
is a good cause for enhancement, or abatement of rent. For enhancement, 
the increase in productive powers should be due to an improvement 
effected during the currency of the present rent otherwise than by or at 
the expense of the landholder. See section 3, clause (8) as to meaning of 
‘ improvement ’, and sections 65 to 68 as to who can make an ‘ improve- 
ment.’ By the expression “ increase in the productive powers ” is meant 
not the capacity for realising a higher rent for building or other purposes, 
but an increase of the productive powers of the land itself.^ So an 
increase in the value of land owing to considerable portion of the area 
in which the land is situate being swept away by a river is not within 
the meaning of the expression.® The increase must be of -a permanent 
character or likely to last for a considerable time.® It may be due to 
natural agencies,*® or to an embankment constructed at the expenses of 

1 2 Bev. and Cr. L, J. l’»II D. D. 46. 

* Harakh Chand v. Saliadeo, XVI U, D. 549. 

* See Nuddiar Chand v. Mea Jan, 10 Cel. 820. 

* Kriihna Govinda v. Banht Behari, 13 C. W. N. 698 ; Wali Ahmad v. Tota, 31 
Cal. 397. 

® idahidbehand v, Ghittro Coomaree, 16 W. B. 201 ; Uma Shankar v. Tarini 
Chundur, 9 Ca'. 671 j Wation v. Ifistarini, 10 Cal, 644 . 

® Been Dayal v. Thukroa, 6 W. B. Act X 24. 

r Btiteahur v. Wooma Churan, 19 W. B. 122. 

* Ahdur Rahman v. Woomacham, 8 W. B. 330. 

® Kritto Mohan v Huree Sunker, 6 W. B. 236 ; Abdul Oanee v. Bhutto, 22 
W. B. 350. 

1® Abdul Ghanee v. Bhutto, 22 W. B. 350 ; Ghooramun v. Dunraj, 6 Cal. 66 
(under section 30, Seng. Ten. Act.) 

T. A.-51 
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(sJovernment* or a Railway Company. The increase in the productive 
powers mnst exist at the date of the suit* and must be likely to 
continue for some time afterwards. 

Tn determining the question whether an increase has been made 
in the productive powers of the land, an average of four or five years 
should be taken , the probable resnlt of an exceptionally bad season 
should not be taken into consideration 

A frequent case of improvement is making nnirrigated land irrigable. 
Where this is done at the expense of the landholder, he is entitled to 
demand rent at irrigated rates.* Where a tenant does not avail himself 
of the method of irrigation provided by his landholder, his rent is not 
liable to be enhanced as the productive powers have not increased on 
account of the improvement.® 

If the tenant makes an improvement, e.g„ a well, to which the 
increase in productive power is due, he can claim allowance for it.® The 
fact that he received a reduction for high caste, does not disentitle him 
to the allowance.’ 

7. At the expense of the landholder.— An improvement due to 
the agency or expense of the tenant is not a reason for enhancement,® 
hut thi', does not mean that an improvement effected at a distant time 
by a tenant or his ancestors will prevent the landholder from enhancing 
rent.® The particular improvement relied upon by the tenant should 
be proved to be the cause of the increase in productive powers within the 
currency of the rent sought to be enhanced. 

Where it is proved that the value of similar lands in the same 
locality, but not sharing the special advantages resulting from works of 
improvement erected or effected by or at the expense of the defendant- 
tenant or his ancestor, has been increased by natural causes, it must be 
assumed that the lands of the defendant owe their increased value 
to that extent to natural causes, and are to that extent liahlo to 
enhancement.*® 

* Jadub Chander v. Etuaree, Marsh. 498=^2 Hay, 599 f Piran v Ram Buz, 
2 Agra 346. 

* See Brojonath v. Grant, 22 W. B. 13. 

® Sreeth Chandra v. Atsimoniisa, 7 W. B. 234. 

4 Ihram Ali v. Bobu Lai, 1 N. W. P. 178. 

5 See however. Shea Charan v. Basant, 3 N. W. P. 282 i Ram Jatan v Mehdie, 
4 N. W. P. 282. 

■ Shtobaran v. Mtuia Lai, III IT. D. 150»6 B. D. 648. 

’ Ram Par$on Dat v. Ktshore, 2 L. B. Rev. 202=>IV D. D. 509'^5 B. D. 281 

® Ounda V. Rahim Shere Khan, 3 N. W. P. 138. 

® Sheo Narain v. Oihun Singh, 1 N. W. P. 258, See also Mujlis v. Mohur, 3 Agra, 
in which it waa held that rent could be enliaoced after a lapse of such a time as may be 
fairly estimated as sofiScieDt to eoable him to recover his outlay and a just share of 
profit IQ respect of it. See also Pravmo Coomar v. Radha Nath^ 7 Yf. B, 97. 

to Chooramun v. DuuraJ, 6 Cal. 16, 
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Increase in productive powers due to a canal not made at the tenant’s 
expense or labour is also a reason for enhancement.* But he can fairly 
ask that the expenses, such as the cost of making ducts and the payment 
of canal rates, should be calculated and deducted from the total amount 
of increased value, and interest on the capital so spent may also be 
ded acted.* 

The burden of proving that an admitted increase in productive 
powers is due otherwise than to the agency of the tenant is on the 
landholder.* 

8. Decrease in productive powers, area. — Where the productive 
powers have decreased, but the cost of production has increased, the 
formula to be applied in determining the rent is ; — The average value of 
the produce before the decrease in the productive powers of the land will 
be to the average valne of the present decreased produce, minus the 
increased cost of cultivation, as the rent previously paid will be to that 
which the laud ought now to pay.^ The decrease must have been from 
causes beyond the tenant’s control.* The onus of proving to what 
deduction he is entitled and of precisely showing what lands have dis- 
appeared by diluvion lies on the tenant.* The decrease in the area must 
be real, and not due merely to differences in the length of the measuring 
poles in use at different periods.* 

9. Sub-section (3) refers to an application under section 95, i.e , 
reduction of rent on partial surrender or ejectment. 

10. Sub-section ( 4 ). In the case of an under-proprietor or perma- 
nent lessee, a ground for abatement pleaded must be one specified in the 
lease, agreement or decree and the extent of the redaction will be deter- 
mined by the terms of such lease, agreement or decree, 

103 . In any district, part of a district or local area for which 
rent-rates have not been determined, the 

ratornJt'deterataed”“‘' d®cide any question relating to 

the commutation, determination, abatement 
or enhancement of rent after making a local inspection! and con- 
sidering the rent generally payable by tenants of the same class 
for land of the same class in the vicinity. 

1. This section corresponds to section 59 (4) of the Agra Act, 1926, 
and section 51G, clause (2) of the Oudh Act, 1886. 

i. The section applies where rent rates have not been determined. 
Local inspection is necessary. The Court will have to consider the rent 
generally payable by similar tenants for similar land. 

1 Rran v. Ram Buluh, 2 Agra 346. 

* Mahitpat v. Loh Inder, 2 Agra, 179. 

* Poolin Btkari v. Wation, 9 W. B. 190. 

* Shoudaminee v. Shookool Mahamed, 7 W. B. 94. 

“* Jiunioor Ali v. Bdtvey, 11 W. B. 291. 

* Savi V. Ohheynat, 2 W. B. Act X 27. 

* Babun v. Shib Koomaree^ 21 W. B. 404 ; Pertab Chundtr v. Omur, 26 W. B. 89, 
affirmed at p. 212. 
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The court has to act according to law and cannot rely on any econo* 
mic slump.* The court could and did often accept an agreement as to 
the rent of an exproprietary tenant.* 

3. Rules of procedure under section 59 (4) of the Agra Tenancy 
Act and section 51 G- (2), Oudh Rent Act. 

Revenue Court Manual Rnle 95 prescribes the procedure for deter- 
mining fair and equitable rates of rents for land of the same class or 
classes of soil as follows 

1. A statement in the form prescribed in the Appendix to these 
rules shall be prepared for the assessment circle in which the land 
in suit is situated. For part A of the statement the figures shall 
be taken from the latest completed khatauni. In part £ the incidence 
of valuation of the occupancy area of settlement at circle or modified 
village rates will in general be ascertainable from the aggregate assess- 
ment statement of the circle. In (^se the aggregate assessment statement 
of the circle is not available the incidence of the circle can be calculated 
by entering the necessary fignres from the assessment statement of each 
village or mahal in the same form as in part A and totalling them. 

lilarly the incidence of valuation of non>occupancy (or statutory) land 
mttlement at circle or modified rates shall be ascertained and entered 
the prescribed statement. 

2. The soil classification and the soil ratios of the settlement rates 
' :he last settlement shall be accepted for the purpose of accepting 

^ prescribed statement. 

3, The percentage of increase in the rental incidence of the occu- 
cy and statutory holdings shown in the last khatauni over the inci- 
I iCe of the valuation at settlement rates having been ascertained, that 
percentage as shown in lines C and F of part B of the prescribed form 
shall be added to the circle rates of settlement. The rates thus 
ascertained shall be called the " prima facie prevailing rates of the 
circle.” 


4. If in the case of any village the circle rates were modified 
at the last settlement, and village rates determined, the " prima facie 
prevailing rates of the circle ” shall also be modified for that village 
in the same proportion and the modified rates shall be called the “ prima 
facie prevailing village rates ” for that village. 

5. The court shall then make a local inspection. Ordinarily the 
inspection shall be confined to the village or villages for which suits 
have been instituted, but if necessary the court may inspect other repre- 
sentative villages in the circle for the purpose of arriving at a rateable 
basis for comparision. 


* Uma Bux Singh v. Chandrapal Singh, XV U. D. 501*^16 L. B. Bev. 66, 

* Uukta Pratad v. Bhup Singh, XIV U. D. 127—14 h, B. Bev. 88. 
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This is essential. > 

6. The Court shall Juriug the coarse of inspection determine whether 
there are reasonable grounds for revising the settlement soil classification, 
and in case there have been changes, such as extension of irrigation or phy- 
sical deterioration since the last settlement which makes the revision of the 
soil classification necessary, the court shall revise it either for the fields 
in suit, if there are few, or for the whole village if that is more 
convenient. 

7. For the purpose of revising the soil classification the Court shall 
make a detailed inspection. In other cases a detailed inspection of 
every field in suit shall not be necessary. The Court shall, however, 
pay special attention to land which either the plaintii! or the defendant 
alleges to have undergone a change in productivity since the last 
settlement. 

S, During the coarse of inspection, the Court shall also check 
the soil ratios of the settlement rates to ascertain whether they still 
hold good. 

9. Finally, the Court shall check the correctness of the “ prima 
facie prevailing rates ” both of the assessment circle generally and of the 
villages in which suits have been instituted by comparing them with 
rates actually quoted and found to prevail in the village in question and 
in the villages inspected. The Court shall then determine the rate 
generally payable by tenants for land of the same class or classes of soil 
within the meaning of section 59 (4) of the Agra Tenancy Act, III of 
1926, or section 51 G (2) of the Oudh Bent Act, XXII of 1686, as the 
case may be. 

10. For each village inspected, the Court shall record an inspection 
note containing the following particulars ; — 

(t) the prima facie prevailing rates of the assessment circle ; 

(ii) the condition of the village found to exist at inspection ; 

(tit) a statement whether the settlement soil classification was 
at inspection found to require alteration, and, if so, a brief 
statement of the alterations made ; 

(to) the rates which the Court has at inspection found to bo 
the rates generally payable and which it considers to bo 
the rates which should be held to be the fair and equitable 
rates for that village within the meaning of section 59 (4) 
of the Agra Tenancy Act or section 51 G (2) of the Oudh 
Bent Act, 1886, as the case may be. 

11. The inspection note or a copy thereof shall form part of the 
record of the case. 


> i’anoAam Kian v. /tanda Lahore, XIY U. D. L. B. Rev. 295. 
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APPENDIX 



FABT B— 

(a) Occupancy incidence of the last year for which figures are avail- 

able (Column No. 5 of Part A.) , 

(b) Incidence of valuation at settlement at circle or modified rates. 

(fl) Percentage of (a) and (6). 

(d) Statutory incidence of the last year for which figures are avail- 
able (Column No. 8 of Part A.) 

(s) incidence of valuation of non-occupancy (or statutory) at settle- 
ment at circle or modified rates. 

(/) Percentage of increase of (d') and (e). 

The following instructions have been issued as regards suits for en- 
hancement, etc. : — 

1. All suits for enhancement, abatement and commutation of rent 
relating to the villages in one assessment circle should be dealt with at 
the same time for the purpose of determining the fair and equitable rates 
of rent within the meaning of section 59(4) of the Agra Tenancy Act, 
1926, or section 51 G (2) of the Oudh Bent Act, XXII of 1886. 

2. (a) The same officer should 

(0 be in charge of proceedings to ascertain the prima faeie 
prevailing rates ; 

(it) make the local inspection and record the inspection note ; 
and 

(iii) decide the suits. 
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His work should, during the preliminary statistical examination and 
the inspection, be carefully controlled and supervised by the district- 
officer. 

(6) In case of leave, transfer, death, etc , of an officer, the provisions 
of Rule 15 of Order XVIII of the First Schedule of the Code of Civil 
Procedure, 1908, will apply. 

Rent-rates and appointment of rent-rate officer. 

104. In any district, part of a district, or local area for 
which rent-rates have been determined, the 
Bent-rates applicable. sanctioned rates for the purposes of this Act 
shall be — 

(а) the rates determined at the latest settlement or the 

latest revision of settlement made under the United 
Provinces Land Revenue Act, III of 1901 ; or 

(б) the rates determined under the Agra Tenancy Act, 

III of 1926, or the Oudh Rent Act, XVII 1886, as 
the case may be ; or 

(c) the rates determined under the provisions of this 
Act, 

whichever are the latest. 

1. This section corresponds to and reproduces to a certain extent 
section 59 of the Act of 1926. Cf. section 51-P of the Oudh Act. 

2. This section applies only to a district or part of a district for 
which rent rates have been determined as indicated in clauses (a) to (c). 
Where such rates have been determined, the sanctioned rates are those 
thus determined. 

Clause (a). — The rates determined at the latest settlement under the 
Land Revenue Act. Section 63 of that Act provides for selection of 
rent-rates. 

Clause (5). — Tlve rates determined under the Agra Tenancy Act or the 
Oudh Rent Act. Sections 57, 58 of the Agra Act of 1926 and section 
51-D and 51-E of the Oudh Act provided for the determination of rent- 
rates. 


Clause {e).—The rates determined under this Act. Sections 109 to 112 
provide for this. 

105. (J) If the rent-rates referred to in section 104 do 

ftovision if rent-ratea distinguish between occupancy and non- 
did or did not disiingaiah occupancy or statutory tenants, such rates 
between occapancy, non- ghall be deemed to be sanctioned rates for 
ooonpanoy and statutory QccQpancy and hereditary tenants. 

*■ {2) If the rent-rates referred to in 

sub-section (7) distinguished between occupancy and non-occu- 
pancy or statutory tenants, the rates sanctioned for either 
non-occupancy or statutory tenants shall be deemed to be sanc- 
tioned rates for hereditary tenants. 
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This section reproduces in effect sub'section (3) of section 59 of the 
Agra Act. 

Where the rent-rates referred to in section 105, did not distinguish be- 
tween occupancy and non-occupancy or statutory tenants, the rates deter- 
mined there under shall be deemed to be the sanctioned rates for both 
occupancy and hereditary tenants ; but if they so distinguish, the rates 
sanctioned for either non-occupancy or statutory tenants shall be deemed 
to be sanctioned rates for hereditary tenants. 

106. Notwithstanding anything to the contrary in the 
Order for determining United Provinces Land Kevenue Act, 1901, 

rent-rates. the Provincial Government may, by notifica- 

tion in the official Gazette, order that rent^rates shall be deter- 
mined for any specified district or part of a district or local areas 
whether by revision of the most recent rent-rates or otherwise 
and may appoint an officer having powers not less than those of 
an assistant collector of the first class, hereinafter called a rent 
rate officer, to propose rent-rates for occupancy and hereditary- 
tenants in accordance with the provisions of this Act and with 
rules made by the Board. 

Compare section 57(1) of the Agra Act and section 51-D of the Oudh 
Act. 

107. When rent-rates have been determined under the 

provisions of this Act for anv district, part 
Darstion of rent-rates. district Or local area they shall not again 

be determined, until a period of 20 years has elapsed, or the term 
of settlement of such district, part of a district or local area has 
expired : 

Provided that the Provincial Government may order the 
determination of rent-rates at an earlier date on the ground that 
there has been a substantial rise or fall in the price of agricul- 
tural produce or of auy particular form of produce : 

Provided further that the Provincial Government may post- 
pone determination of rent-rates for such period as it may deem 
fit either on the ground that there has been no substantial rise or 
fall in the price of agricultural produce or on grounds of adminis- 
trative convenience. 

The section is new altogether. Cf. section 56 of the Agra Act and 
section 51-C of the Oudh Act. 

It fixes the duration of rent-rates determined or revised. The rates 
determined cannot be altered for 20 years or the expiration of the term of 
the current settlement, whichever comes first, but the Provincial Govern- 
ment may order revision of rent-rates earlier because of a considerable rise 
or fall in the prices of agricultnral produce or of any form of produce of a 
hub.'jiuatiul character. The last portion is very vague and indefinite. 
Such revision may be postponed or suspended as in the second proviso. 
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108. (i) In addition to proposing rent-rates according to the 
Ad(Mtionai powers of provisions o£ this Act, the rent-rate officer 

rent-rate oiTioer. shall, if SO empowered by the Provincial 

Government, decide suits for the determination, commutation, 
abatement and enhancement of rent in accordance with the pro- 
visions of this Act. 

(2) Such suits may be instituted in his court within such 
period as may be fixed by him with the sanction of the Board. 

C/. section 57(1) of the Agra Act, and section 51-D(i) of the Uadh 
Act. 

Sub-sections (1) and (2) should be noted. A rent-rate officer may, 
if so empowered by the Government, decide suits for the determination, 
commutation, abatement or enhancement of rent, and suits therefor will 
have to I)e instituted in his court within such period as may be fixed by 
him with the sanction of the Board. 

A suit for the determination, abatement, enhancement or commuta- 
tion of rent is at item 9 of Group B of Schedule IV, 

Procedure in determining rent-rates. 

109. (/) If the local area has previously been divided into 
Oiroiea and soil ciaaiifi- assessment circles under the United Provinces 

«“don. Land Revenue Act, 1901, the rent-rate officer 

shall propose separate rates for each circle and for each separate 
class of soil previously demarcated therein, unless by order of the 
Board the circles or the classification of soils, or both are revised 
by him. 

(2) If a local area has not been so divided into assessment 
circles or if a classification of the soil thereof has not been so 
made or if the Board order a revision of the existing circles, or 
soil classification or both, the rent-rate officer shall make circles 
and classify the soils in the manner prescribed by section 63 of 
the United Provinces Land Revenue Act, 1901, and by rules 
made under section 62 of that Act, and shall propose rates for 
each class of soil in each circle. 

This corresponds Lo and reproduces to a large extent sub-sections (2) 
and (3) of section 57 of the Act of 1926 and the same sub-seotions of 
section 5 1-D of the Oudh Act. 

110. (I) The rates proposed by the rent-rate officer for 
BaBis of rates for here- hereditary tenants shall be such as will result 

ditary aod ocoupanoy in rents payable without hardship over a 
*®“*“**' series of years by cultivating hereditary 

tenants with substantial holdings and shall be based on genuine 
and stable rents paid by such tenants. 

T. A.-62 
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{2) In considering whether the genuine and stable rents paid 
by such tenants are payable without hardship over a series of 
years the rent-rate officer shall have regard to and compare — 

(а) the level of rents paid by tenants who held or were 
admitted to land at different times and in particular the 
level of rents agreed to by tenants who were admit- 
ted to holdings in or between the years 1309 Fasli and 1313 
Fasli ; 

(б) the prices of agricultural produce prevailing at such 
times ; 

(c) changes in the crops grown and in the amount of the 
produce ; 

{d) the value of the produce with a view to seeing that 
the valuation of the holding of hereditary tenants at the 
proposed rates does not exceed one-fifth of sucli value ; 

(e) the expenses of cultivation, and the cost to the culti- 
vator of maintaining himself and his family. 

(3) In proposing rates for occupancy tenants in Agra the rent- 
rate officer shall have regard to the rates which he has proposed 
for hereditary tenants, and also to the rents actually paid by 
occupancy tenants, distinguishing between holdings of old and of 
recent standing. In Oudh the rates jjroposed for occupancy 
tenants shall be two annas in the rupee less than the correspond- 
ing rates for hereditary tenants 

(4) The rent-rate officer shall also record for each village 
whether the rates proposed by him are applicable without modi- 
fication or the extent to which they require modification either 
for the village as a whole or for a specified area or class of soil 
therein, and in their application to such village, area, or class the 
rates shall be deemed to be modified accordingly. 

This section corresponds to and reproduces in effect sub-sections d) 
to (7) of section 57 of the Agra Act. Cf. sections 51-D (4) to f6) of the 
Ondh Act. 

Clause (e) of sub-section (2) introduces with the words “and the 
cost to the cultivator of maintaining himself and his family ” a rule 
which may not be found to work uniformly. The word “ family ” 
is capable of a wide conception which may embrace mother, father, 
brothers and sisters, if not others, and of a narrower conception confined 
to wife, sons and daughters and probably their children living with the 
tenant, and officers may take different views about the matter 

111 . The rent-rate officer shall not propose rates for other 

Provision for rates in but— , 

special esses. - - 
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(i) in tracts of unstable and shifting cultivation he may 
propose modified rates for non-occupancy tenants; 
(«■) he may, and when the greater part of the rent of a 
village is paid in kind shall, propose rates for the 
commutation of such rents. 

Cf. section 59(1) of the Act of 1926. 

Other clatsee of tenants refers to classes of tenants other than those 
mentioned in section 110, other than hereditary (including non-occu- 
pancy) and occupancy (including exproprietary tenants, as the measure 
of rent payable by these depends on the rates in respect of occupancy 
tenants) tenants. 

112. (1) The rent-rate officer shall publish in such manner 
Proce<ture in pablish- *^^7 ^6 prescribed the proposals and records 

ing and sanctioning rent- made by him under section no and section 
111 and shall receive and consider any 
objections which may be made to them. 

(2) When such objections, if any, have been considered 
and disposed of according to the prescribed procedure the rent- 
rate officer shall submit the proposals and records made by him 
after such modification, if any, as he may think fit to the Board. 

(3) On receipt of the proposals and records submitted by 
the rent-rate officer under sub-section (2), the Board may direct 
further inquiry into any of the matters contained therein. 

(4) The Board shall either sanction the proposed circles, soil 
classifications, rent-rates and other matters recorded under section 
110 and section 111 or may, for reasons to be recorded, sanction 
them with sucli modification as they think fit and the rates so 
sanctioned shall be sanctioned rates. 

This section corresponds to and reproduces the effect of section 58 of 
the Agra Act of 1926 and section 51-E of the Oudh Act. 

Commuiation, Abatement and Enhancement of Rent 

113. Where rent has heretofore been paid in kind, or based 

„ . „ .on an estimate or appraisement of the stand- 

UommatatioD of rent. , , ^ . -ii x, 

ing crop, or on rates varying with the crop 
sown or partly in one of such ways and partly in another or 
other of such ways, the landholder or the tenant may sue for 
the commutation of such rent to a fixed money rent and the 
court shall decree the suit unless, in a case in which the land- 
holder is the plaintiff, on a plea by the tenant that the cultivated 
area or the produce of the holding is exceptionally liable to 
fluctuation by reason of damage by wild animals, flooding,' and 
the like, it considers that commutation is undesirable, in which 
case it shall dismiss the suit. 
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This reproduces the effect of section 60 of the Agra Act of 1926, sub- 
stituting “ tenant ” for “ an occupancy tenant, or an exproprietary tenant 
or a statutory tenant or the heir of a statutory tenant.” 

The court has no option but to decree the suit for commutation un- 
less it finds on a plea raised the existence of the reasons indicated in the 
section. 

A suit for commutation of rent is at No. 10 of Group^ B of Schedule 
IV. There is no limitation and the court-fee is that indicated l)y the 
Court-Fees Act. 

114. The rent of a tenant, other than a permanent tenure- 
holder, or a fixed-rate tenant, shall be liable 
Qrounds of abatement abatement Under this Act on one or more 
of the following grounds only — 

(«) that the rent payable by the tenant is substantially 
greater than the rent calculated at the sanctioned 
rates appropriate to him ; or 

(b) that the productive powers of the land held by the. 

tenant have been decreased by an improvement 
made by the landholder or by any cause beyond 
the tenant’s control during the currency of the 
present rent j or 

(c) that the area of his holding has been decreased by 

diluvion or encroachment or by the taking up of 
land for a public purpose or for a work of public 
utility j or 

(d) that the rent is liable to abatement on some ground 

specified in a lease, agreement or decree under which 
he holds. 

The section corresponds to section 54 of the Act of 1926. Clause (a) 
is new. Clauses (b) and (e) reproduce clauses (6) and (c) of section 54, 
clause (d) is taken from section 18 of the Oudh Act. 

Permanent tenure-holders and fixed-rate tenants cannot get abate- 
ment under the section. 

Clause (a).— Section 112 provides for sanctioned rates. If the rent 
exceeds the rent calculated at such rates, a cause for abatement arises. 

Clause (b). — See note to section 102. The decrease should be duo 
to a cause beyond the tenant’s control and during the currency of the 
present rent. 

Clause (c).— 'See notes to section 102. 

The two reasons for the decrease in area which would justify abate- 
ment of rent should be noted, viz., diluvion and the taking up of land for 
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a publio parpose or a work oE public utility. Encroachment by the land- 
holder or partial eviction by him or his refusal to deliver part is not with- 
in the clause. In a case of partial ejectment, section 95 may be resorted. 
In other cases, the Act provides no express relief. 

Clause (d).— The lease, agreement or decree must specify the causes 
for which rent might be abated and provide for abatement of rent. If it 
merely provides for variation of the rent according to the crops, it is not 
one to abate rent.* So an agreement embodied in a kabultat to pay only 
a certain amount of rent agreed upon between the parties in settlement of 
differences between them and to avoid future litigation is not one to 
abate rent.* 

A razinama or hazdawa may be an agreement contemplated by the 
clause.* 

If there is a custom in a village or mahal whereby a tenant is entitled 
to a proportionate redaction from the rent of any year for such lands, as, 
owing to fluvial action, deposit of sands, or non-germination of seeds, were 
or became unculturable in that year, the custom will probably be deemed 
embodied in the terms of the lease. Kent for the year was reduced in 
Beni Prasad v. Bukhi.* The redaction can in no sense be called abate- 
ment of rent, but is a mere variation of it. 

It must be borne in mind that abatement means decrease of rent per- 
manently or for an indefinite period, the rent as altered being substitutrd 
for the original rent, and continuing to be the rent until varied by agree- 
ment or by further order. A suit for abatement cannot therefore be 
for a particular year or years and to have no effect beyond that, e. p., 
where the area of a tenant’s holding has been temporarily decreased 
by diluvion, or other causes, the tenant cannot sue for abatement of 
rent. 

Nor can a suit for abatement be under the section at the instance of 
a permanent tenure-holder, or a fixed rate tenant. 

A sub-tenant or a tenant of sir has a right to abatement of rent for 
one of the causes mentioned in clauses (a) to (d), and also on the ground 
that the rent payable by him exceeds by more than one-third the rent of 
the holding calculated according to the rates sanctioned for hereditary 
tenants. 

The suit is No. 11 of Group B of the 4th Schedule, and lies in the 
Court of an Assistant Collector of the first class with a right of appeal to 
the Commissioner. There is no limitation for it and the court-fee payable 
is that prescribed by the Court-Fees Act. 

115. The rent of a fixed-rate tenant shall be liable to abate- 
Abatemeutof rent of “6^* the grounds mentioned 

fixed-rato tGD&Dts. cl2lUB6 Ot SBCtlOn 114. 

1 See Jadobar v. Beharte, 2 N. W. P. 437. 

* Shea Sahay v. Ram Raohna, 18 Cal. 333. 

* See Ranjit v. Kori, B. It. 69 of 1 883. 

* 23 All. 270=21 A. W. N. 69. * ’ 
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The section corresponds to section 52 of the Agra Act of 1926. 

Fixed-rate tenant. — See section 23 for meaning. 

The rent of a iiiced rate tenant can be abated only for decrease in area 
and taking up of land for a public purpose etc. as mentioned in clause (c) 
of section 114. 

Under section 52 of the Act of 1926, abatement of rent of such 
tenants could take place only for a cause mentioned in section 114 (c), 
i.e., for decrease in area by diluvion or the taking up of land for a public 
purpose or a work of a public utility. 

The suit is provided for at No. 12 of Group B of the 4th Schedule. 
It lies in the court of an Assistant Collector of the first clas.s with 
a right of appeal to the Commissioner. The court-fee payable is 
that prescribed by the Court-Fees Act. There is no limitation for the 
suit. Under the Agra Act there was no limitation, under the Oudh Act, 
the limitation was one year from the date of the cause of action, and 
it was held that when land had been swept away by a river in 
parts in several years, the cause of action arose every year for the part 
swept away during the year and not in the year in which the erosion 
started.* This ruling may prove useful in the near future. 

116. The rent of an under-proprietor, other than an under- 

Abatementof rent of proprietor who holds a sub-settlement, and 
under-proprietor and of a permanent lessee, other than a perma- 
permanent leaaee. nent lessee of a whole mahal or patti, shall 

be liable to abatement only on one of the grounds mentioned in 
clause (c) of section 114 or on some ground specified in the lease, 
agreement or decree under which he holds. 

Corresponds to part of section 18 of the Oudh Act. The only 
admissible grounds for abatement in the case of an under-proprietor 
not holding a sub-settlement are 

(i) decrease in area due to diluvion and taking up of land for a 
publio purpose or a work of public utility ; 

(ti) a ground specified in a lease, agreement or decree under which 
he holds. 

The case of an under-proprietor who holds a sub-settlement is not 
provided for by this section and the proviso to section 18 of the Oudh 
Act which related to him has not been re-enacted. 

The section embraces a permanent lessee who is not the permanent lessee 
of a whole mahal or patti, the case of the latter not being provided for. 

117- The rent of a tenant, other than a permanent tenure- 

Qrouode of enbai.ee- Or a fixed-rate tenant, shall be liable 

iiient of rent to enhancement under this Act on one or 

1 Hunter V. Bam Pal, XV U. D. 18S. 
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more of the following grounds only : — 

(а) that the rent payable by the teniint is substantially 

less than the rent calculated at the sanctioned rates 
appropriate to him ; or 

(б) that the productive powers of the land held by the 

tenant have been increased by fluvial action; or 

(c) that the productive powers of the land held by the 

tenant have been increased by an improvement 
effected by or at the expense of the landholder; or 

(d) that the area of the tenant’s holding has been increased 

by alluvion. 

This section correspond-) to section 53 of the Act of 1926. It does 
not apply to permanent tenure-holders or fixed-rate tenants. Clause (a) 
does not reproduce clause (a) of that section but lays down a test of its 
own viz., that the rent pa}'ablo is at a rale less than the rent calculated 
at the rates appropriate to him. Clauses (6) and (c) are based on 
clause (b) of section 53 of the Act of 1926, clause (d) is clause (c) 
of section 53 Cf. .section 33, section 35- A and section 35-i? of 
the Oudh Act. 

On one or more of the following grounds. — t.e., that a land-holder 
may base his claim on any combination of the grounds mentioned in the 
section but thoro can be only one enhancement and not double enhance- 
ment.* The validity of this ruling is doubtful, if it means that the court 
cannot consider more than one factor only. 

The party asserling a cause for enhancbmont (or abatement) has 
to prove it.* 

Clause (a).-- That the rate is less than what it would be on calcula- 
tion at rates appropriate to the tenant is the first ground. It takes the 
place of fair and equitable rates in both the Agra and the Oudh 
Acts 

Clauses (b) and (c). — Increase in production power of the land is 
another reason for enhancement, but such increase must be due to finvial 
action or to an improvement effected l»y or at the expense of the landlord 
daring the currency of the present rent. The words at the expense of the 
landlord displace “ otherwise than by the agency or at the expense of the 
tenant” of the earlier Acis and change the angle of vision. 

Clause (d). Increase in the area of a holding is the third reason tor 
enhancement of rent, provided the increase is due to alluvion or to the 
tenant’s encroachment. See notes to section 102. 

The suit is provided for at No. 14 of Group B of the 4th Schedule 
and lies in the court of an Assistant Oollector of the first class with a 

1 Hanwanl Singh v litrhcl. HU D 513 

* See Bhothun Chunder v. Ram Dayal, 14 .W. U. 56. 
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right of appeal to the Commissioner. There is no limitation foi' the salt 
and the conrt-fee payable is that prescribed by the Court-Fees Act. 

In Oudh, it was No. 3 of section 108. It was cognizable by an 
Assistant Collector of the first class with an appeal to the Commissioner, 
or could be tried by a Collector when an appeal lay with Commissioner 
on a point of law only and his decision was final. It had to be brought 
within one year of the accrual of the canse of action which was annually 
recurring so long as the tenancy lasted. 

118. The rent of a fixed-rate tenant shall be liable to enhance* 
EohancsnieDt of rent ment only Oil the ground specified in danse 
of fixed-rate tenant. of auction 117. 

This section reproduces in eEect section 51 of the Act of 1926, 

See notes to section 102. 


The suit is provided for at No 15 of Group B of the 4th Schedule 
and lies in the Court of the Assistant Collector of the first class with 
a right of appeal to the Commissioner. There is no limitation. The 
court-fee payable is that prescribed by the Court-Fees Act. 

119. (/) The rent of a tenant shall not be enhanced by 
. . . . . more than one-fourth of his existing rent, 

ment of rent. ° Subject to the condition that the rent fixed 

shall in no case be less than three quarters 
of the rent calculated at the appropriate sanctioned rates. 

(2) This section shall not apply to a decree or order of a court 
for enhancement of rent on account of an increase in area. 


(3) In decreeing an enhancement of rent, if the enhancement 
is not less than one-fourth of the existing rent, and if the court 
considers that the immediate enforcement of the decree to its full 
extent will be attended with hardship to the tenant, the court 
may direct that the enhancement shall take effect by yearly incre- 
ments extending over any number of years not exceeding three. 

Sub-section (1) reproduces in effect section 6.3 of the Act of 1926, 
which reproduced section 46 of the Act of 1901. C/. section 51 A of 

the Oudh Act. 


Sub section (1) fixes the limit of enhancement to one-fourth of the 
existing rent, provided that the rent fixed is not less than three-fourths 
of the rent calculated at the appropriate rates. Sub-section (2) is 
new and shows that the section does not apply to decrees or orders of 
a revenue court for enhancement on account of an increase in area. 
In such a case the limit of one-fourth of the existing rent, for increase 
ill area will not he observed 

120. If a tenant who is sued for enhancement of rent proves 
Tenant’s plea in that the whole or anj portion of the en- 
enhanooment eait hancement decreeable is due to an improve- 

ment which was made by him within the last 
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thirty years and which he was entitled to make, the court shall 
pass a decree only for such enhancement, if any, as it might have 
decreed if the tenant had made no improvement. 

The section is based on the proviso to section 68 of the Act of 
1926. 


121. Subject to the provisions of sub-section (4) of section 
Decree or agreement <*®cree, compromise or registered 

I aaits for determi- agreement for the determination, abatement, 


nation, etc., of rent 
when to take eSeot. 


enhancement or commutation of rent shall 
take effect from the commencement of the 


agricultural year next following that in which the suit was institut- 
ed or the agreement was registered unless in the case of a decree 
the court for reasons to be recorded directs, or unless in the case 
of compromise or a registered agreement the compromise or 
agreement provides that it shall take effect from some later date. 


Iteproduces in effect section 66 (2) of the Act of 1926, and fixes the 
time from which a decree, registered agreement or compromise re the 
amount of rent payable thereunder is to take effect. 


122. (/) A suit for commutation, abatement, or enhance- 
Joinder of parties in ^eiit of rent may be instituted against or 
sait relating to varia- by any number of ex-proprietary, occupancy, 
tion of rent. hereditary or non-occupancy tenants 

collectively : 

Provided that all such tenants are tenants of the same land- 
holder and all the holdings in respect of which the suit is 
instituted are situated in the same mahal and village. 

( 8 '^ No decree shall be passed in any such suit affecting the 
interest of any person, unless the court is satisfied that he has 
had an opportunity of being heard. 

(3) The decree shall specify the extent to which each of the 
holdings is affected thereby. 


1, Tho section reproduces section 62 of the Act of 1926 which 
reproduced section 45 of tho Act of 1901. 

2. Sub-section (3) should be specially noticed. Tt is obligatory that 
the decree should specify the extent to which each of the holdings is 
affected. It may be mentioned that in an undivided mahal or share, - 
all the co-sharers should, in the absence of a custom to the contrary, 
sue for enhancement,* and presumably all must be sued. One of them 
cannot sue or be used alone, ^ but if other co sharers refuse to join, 


* Section 246. 

• Suraj Koir v. Beitoo, 1 N. W. P. 224 ; Bheboo v. Umar, 1 N. W. P. 236 ; Bam 
Perthad -v. Mohammad Htuain, 2 Agra 249, 

T. A.— 63 
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they may be arrayed as defendants.* Where a tenure was held under 
a zamindari which originally formed one entire estate and the zainindari 
was partitioned into several separate estates and the rent was allotted 
proportionately to each of the estates so formed, though the tenure 
remained undivided, it was held that the owner of one of the estates 
could sue for enhancement without joining the others.* 

Relief in agricultural calamities 
123- (I) On the occurrence of nn agricultural calamity 

Bemiesion or sus- affecting the cvops of ally mahal or portion 
pension of rent in of a inahal the Provincial Government or anv 
□ataral calamities. authority empowered by it in this behalf 

may, in accordance with the provision-s of the Sixth Schedule 
remit or suspend for any period the whole or any portion of the 
rent of any holding affected by such calamity whether such 
holding is held mediately or immediately from the landlord. 

{2) When the Provincial Government or any authority 
empowered by it in this behalf, remits or suspends rent under 
the provisions of sub-section ( 1 ) it shall in accordance with the 
provisions of the Sixth Schedule remit or suspend for a like 
period the whole or a portion of the revenue assessed on such 
mahal. 

1. The section takes the place of sections 72, 73 of the Act of 192G 

The thing that brings the section into operation is the occurrence 

of an agricultural calamity affecting the crops of a m vhal or part thereof, 
e. g., alluvion, diluvion, drought, hail, deposit of sand etc. 

Revision or suspension must be in accordance with the provisions of 
the Sixth Schedule, q. v 

2. When the Governor or some authority empowered by him so 
remits or suspends rent, ho is bound in accordance with Schedule VI to 
remit or suspend, wholly or in part, the revenue assessed on such mahal. 

The section deprives of any force the ruling in il/u/ion»mad 
Qaiyum v. Secy, of State} To counteract the effect of this ruling the 
legislature had passed the U. P. Regularization of Remissions Act No. 
XIV of 1938. But the High Court has recently held the Act to be 
ultra tnreij 

The parties cannot contract themselve.s out of the benefit of the section, 
e. g., by a stipulation in a lease that the benefit of this section will 
be ignored.* 

* 6. 246. This overrides Mahomed Said-ud-din v. Mahomed Husain, 2 N. W. P. 
438. 

* Hem Chandra v. Bahadurs, 26 Cal. 832. 

* 1938 All. 114=1937 A. L. J. 1396=1938 A. I. B. AH. 158=1938 B. D. 274. 

* Atiqa Begum v. Abdul Mughni Khan, 1940 A L. J. 274 (P. B.) 

SMadan Mohan v. Ram Chandra, XVI U. D. 329=1935 B. D. 376, A. I. B. AH. 
619. 
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Secs. 124—1263 Relief in agricultnral calamities 

124 * (1) An order passed under section 123 shall not be 

Finality of order questioned in any civil or revenue court, 
under the preceding 
aection. 

{2) No suit or application shall lie for the recovery of any 
sum the payment of which has been remitted under the provisions 
of section 123 or, during the period of suspension, of any sum 
the payment of which has been suspended under the provisions 
of that section. 

1. Bub-seotion (1) corresponds to and reproduces in effect section 74 
(1) of the Act of 1926, and section 19-A of the Oudh Act, which was held 
not to apply to thekadars,* 

2. Section 4 does not apply to a ihekadar, and therefore it is open to 
a zaraindar to grant a theka which contains a provision contrary to the 
provisions of the Act, e. g , lliat rent would be payable irrespective of 
whether any remission or suspension of rent is made by the Governor 
under section 12.3 on account of calamity.* 

125 . When the piiyment of any sum has been suspended 
Period of auspensiou accordance with the provisions of section 

to be excluded in 1 23, the period during which the suspension 
computing period of continues shall be excluded in the computa* 
imitatioo. period of limitation prescribed 

for a suit for the recovery of such sum. 

The section reproduces in effect section 75 of the Act of 1926. 

Extraordinary and emergency provision 

126. (1) Notwithstanding anything in this Act or in any 
Revision of rent and o^JiBr enactment for the time being in force 

revenue when there is when the Provincial Government is satisned 
a sudden rise in prices that Owing to some extraordinary cause there 
or in an ensergeuoy. g^fj^jen and substantial rise in 

the price of agricultural produce or that an emergency has arisen 
within any specified area or areas, it may with the previous 
approval of both Chambers of Legislature, by notification in 
the oflScial Gazette, appoint to such area or areas an officer having 
powers not less than those of an assistant collector of the first 
class and invest him witli all or any of the following powers — 

(а) the powers of a rent-rate officer under this Act; 

(б) power to fix, commute, abate or enhance rents in 

accordance with the sanctioned rent-rates; 

1 Zamin AH Kh^'ti v. Sankatta, 1936 A 1. R Ondh 83=1935 O. W. N. 1128= 

1935 R. D. 487=158 1 G 7U. 

* Hakhan Lai v. Muh. Tanatsul Uutatn, 68 Al\. 998=1936 A L. J. 828*— 

1936 A. I. B. All. 628=1936 R. D. 316=XVII U. D. (H. 0.) 157. 


420 


U. P. Tenancy Act— Determination etc. o£ rent [Chap. Vl 

(c) power ia an emergency to abate rents summarily 
otherwise than in accordance with such rent-rates. 

(2) An officer invested with powers under this section may 
be invested with them generally or with reference to specified 
cases or classes of cases and shall have all the powers of a record 
officer under Chapter IV of the United Provinces Land Revenue 
Act, III of 1901. 

(3) Nothing in this section shall apply to the rents payable 
by permanent tenure-holders or fixed-rate tenants. 

(4) Every order settling or commuting rent under this section 
shall take effect from such date not preceding the beginning of the 
agricultural year next following the year in which the order was 
passed as the officer passing it may direct. 

(5) The Provincial Government shall invest the officer 
appointed under this section with the powers of a settlement 
officer under Chapter V of the United Provinces Land Revenue 
Act, 1901, for the purpose of revising the revenue assessed on 
any mahal in whicli rents have been settled or commuted under 
this section. 

(6) If as a result of the proceedings of the officer appointed 
under this section the assets of a mahal, calculated in accordance 
with the provisions of tbe United Provinces Land Revenue Act 
III of 1901, are increased or decreased such officer shall increase 
or decrease as the case may be, the land revenue of such mahal 
in the proportion which such increased or decreased assets bear to 
the assets before such increase or decrease was made. 

(7) An appeal against an order of the officer appointed under 
this section fixing, abating, enhancing or commuting rent shall 
lie to the commissioner. 

(3) Except as provided in sub-section (7) no order under this 
section shall be questioned in any civil or revenue court. 

1. This section is new in effect. Section 57 of the Agra Act and 
section 51 of the Oudh Act provided for the appointment of roster 
officers. 

The power of the Provincial Government to act nnder the section 
arises on an emergency only, of which presumably they are the sole 
jndges. An officer is to be appointed with the approval of both Houses 
of the legislature. 

2. The officer to he appointed will he styled a rent-rate officer 
(instead of a roster officer and he may be invested with such of the 
powers mentioned in clauses (a) to (c) as the Government directed in the 
notification appointing him. The investment of powers may be general 
or with reference to specified cases or classes of cases. The officer will 
have all the powers of a record officer under the Land Revenue Act. 
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3. Sub-section (3) must be noted. 

Sub-section ( 4 ) fixes the date for the operation of an order passed 
by a rent-rate officer as to settling or commuting of rent. 

Sub-section enjoins the Government to invest a rent-rate officer 
with the powers of a settlement officer for the purpose of revising the 
revenue assessed on any mahal in which rents have been settled or 
commuted under the section. 

Sub-section ( 6 )' — Empowers reduction of land revenue on reduction 
of the assets of a mahal as the result of action under this section. 

Sub-section (7). — Gives a right of appeal with the commissioner. 

Sub-section (g).— The only way to challenge an order under the 
section is an appeal provided for by sub-section (7), Otherwise the 
order is not open to attack in a Civil or Revenue Court. 

CHAPTER VII 

Payment and Recovery of Rent. 

General 

127. In this Chapter “ tenant ’’ includes an under-proprietor 

Application of the a permanent lessee. 

Chapter to ander-proprie- 
tore, etc 

Section 127 is new. A permanent tenure-holder is not mentioned in 
the inclusion W ill he be deemed to be a tenant for the purposes of this 
chapter ? 

128. (1) The produce of every holding in the cultivation of 
Hypothecation of pro- ^ tenant and the fruit of every tree which 
dace towards payment of stands on such holding and which is the pro- 

perty of such tenant shall be deemed to be 
hypothecated for the rent payable in respect of such holding by 
such tenant and by every person, other than a thekadar interme- 
diate between such tenant and the landlord ; and, until the 
demand for such rent has been satisfied no other claim on such 
produce or fruit shall be enforced by sale in execution of a decree 
of a civil or revenue court, or otherwise. 

(2) Nothing in this section shall be deemed to affect the pro- 
visions of sections 2 to 4 of the Bengal Indigo Contracts Regula- 
tion, VI of 1823, or of section 11 of the Opium Act XIll of 1857, 
or of section 141 of the United Provinces Land Revenue Act III 
of 1901. 

1. This section reproduces sub-sections ( 1 ) and (3) of section 152 
of the Act of 1926, and corresponds closely to sub-sections (1) and (3) 
of section 72 of the Oudh Act. Section 152 of the Act of 1926 
reproduced section 119 of the Act of 1901 with some additions and 
verbal alterations. Section 119 of the Act of 1901 corresponded to 
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section 56 of the Acts of 1873 and 1881 and to section 112 of the Act 
of 1859. 

2. Holding, see section 3(7) ; tenant, see section 3(23) and section 
127 ; landlord, see section 3(^12) ; thekadar see section 3{24) ; rent, 
see section 3 (18) for meaning 

A thekadar is not a tenant for the purposes of this section 
section 219) and the produce of a holding is not deemed to ho hypothe- 
cated by a thekadar of the proprietary interest ; so that ho has no 
preferential right as against the creditors of the tenant as regards the sale 
in execution of a decree. 

3. The crops are deemed to be hypothecated by the tenant and by 
very person who intervenes between him and the proprietor. Crops of a 
tenant’s mortgagee in possession are inclnded. 

4. Produce of holding. — This means that produce which can be 
gathered and stored, crops of the nature of cereals, grass, or fruit crops. 
It does not apply to the trees from which the crops, if fruit crops, are 
gathered.* 

And the property of such tenant. — Though there is hypothecation 
of other property of the tenant, this will not postpone the execution of 
a decree by sale of it. 

Rent payable in respect of such holding, etc.— The charge 
or lien arises not only where there is rent in arrear due from the 
cultivator to his landlord, but also where rent is accruing due in respect 
of the period during which the prodace is being grown. Hence, where 
any one except the landlord wishes to bring to sale the produce of a 
cultivator, he must, in order to avoid the prohibition contained in this 
section tender the amount of the rent or instalment that would next 
fall due.* Where the cultivator is the tenant-iii-chief of the land, tender 
should be made to the proprietor or to the underproprietor or permanent 
tenure-holder, and the amount tendered will be that due by the cultiva- 
tor. But if the underproprietor or permanent tenure-holder is also in 
arrears, the tender should be made to the proprietor of the amount due 
to him from the underproprietor or permanent lessee, and the balance it 
any, of the amount due from the cultivator to such person, should ,bo 
tendered to him. Where the cultivator is a sub-tenant, a tender .should 
be made to the person entitled to receive the rent from the tenant-in-chief 
of an amount due and to be duo by him ; and the balance, if any, after 
deducting this from the liability of the cultivator to his immedia*^e 
landlord, should be tendered to the latter.® The landlord of an insolvent 
tenant is a secured creditor to the extent of the rent due in respect of 
the holding.* 

1 Sheo Piasad v. Moleemof 1 N- W. P. 108 ; Bachai Lai v. Tiha, 4 A W. N. 
135 ; Khaman Singh v. Bala Bakah, 4 A. W. N. 152 ; Shankar Sahat v. Dm Dayal, 
10 A. W. N 145. 

* See Jagan Nath v. Bhika Ram, 15 All. 152. 

* The different rules laid down in Jagan Nath v. Bhika Ram, (15 All. 152) must 
be taken to be modified. 

* Biahambhar Nath v. Sukha, VI U. D. (H. 0.) 268>=5 L. B. Bev. (Oudh) 98=^27 
0. 0. 99—81 I. a 47. 
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Hypothecation of prodnce 

5. No other claim, etc —A person who has knowledge of the lien 
should have nothing to do with the crop so long as the lien subsists. He 
shonld neither parcliase it nor have it. sold in execution of a decree. If 
ho does so, he exposes himself to a suit for damages at the instance of a 
person entitled to the rent.*- In .some cases, the lien was held to attach 
in the hands of an auction purchaser of standing crops.* 

The section does not prevent an attachment of a crop in execution 
of a Civil Court decree. An attaching creditor is in the position of a 
puisne incumbrancer. Ha may pay up the landholder or wait and take 
whatever remains after .‘satisfying the rent claim. 

6. Sections 2, 3 and 4 of Reg VI of 1323 — That Regulation 
refers to indigo cultivators Those sections are • 

2 . If any person shall have given advances to a raiyat, or other 
cultivator of the soil, under a written engagement, stipulating for the 
cultivation of indigo plant on a portion of land, of certain defined limits, 
and for the delivery of the produce to himself, or at a specified factory 
or place, such person shall he con.sidered to have a lien or interest in 
the indigo pl.int produced on such land, and shall be entitled to avail 
himself of tho process heieinafter provided for the protection of his 
interests, and for tho due execution of tho condition of tho contract. 

3. ^’ir.st.—If any person, who may have made advances on condi- 
tions of the nature above described, shall have just reason to believe 
that au individual under engagement with him is evading or is about 
to evade the execution of his contract by making away with and dis- 
posing of the produce otherwise than as stipulated, or that he was 
engaged, secretly or openly, to supply the same to another, it shall be 
competent to such pyr.son to present a petition of complaint to the 
Zlla Judge within whose local jurisdiction the land stipulated to be 
cultivated with the indigo plant may be situated, filing with the same 
the original deed of engagement by which the produce may be assigned 
and engaged to be delivered to himself or at his factory, and certifying 
in his petition that such deed was voluntarily and bona fide executed 
by the individual complained against. 

Second. — On snob petition and original deed of engagement being 
filed, a summons, ov talab ohithi, shall be immediately issued through the 
Nazir in the usual form, requiring the individual named in the petition 
to attend and answer to the complaint, either in person or by an author- 
ised agent, within such specified period as may in each case appear 
reasonable, and which period shall in no case exceed twenty days. 

Third —The officer entrusted with the execution of the process shall 
also be instructed to affix a copy of tho summons in the village Kachahari 
or other place of pnhlic resort, and to erect a bamboo on tho specified 

1 Shere Singh v. Kartmal, 2 A. W- N. 51 ; Shtbba v. Bulast, 5 All. 518=3 
A. W N. 114. 

* Iinam-un-niisa v. Lia&at, .3 All. 424=1 A. W. N. 1 ; Kinlock v. Collector oj 
Etawah, 3 All. 433 ; Aehul v. Oatigu Pratad\ 2 Agra, 73. 
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parcel ot ground on account o£ which the claim may have been preferred, 
and which it shall be the duty o£ the plaintiff or his agent to point 
out. 

By these means suflScient notice of the claim will be given to enable 
persons desirous of contesting the plaintiff’s right, or of establishing 
a prior right to the produce of the land to appear either in person or 
by an authorised agent before the Court for that purpose, and the failure 
so to attend before the summary decision be passed will be held to 
bar the claim of any third party founded on any contract for the 
produce of the land in question, unless it is established by a regular 
suit. 

Fourth.— li the oflScer serving the process shall not be able to execute 
it on the person of the defendant, he shall nevertheless publish the 
claim in the manner above directed ; and if the defendant shall not 
appear to answer to the complaint within the period specified in the 
summons, and no other claim be preferred in bar to that of the plaintiff, 
the Judge or other officer shall, after taking the evidence to establish 
the deed and other allegations of the plaintiff, proceed to the adjudication 
of f he claim in the same manner as if the defendant had personally 
appeared. 

Fifth.— It the defendant or his authorised agent should attend 
within the period specified, and should deny the execution of the deed 
of engagement filed by the complainant, proof of the same shall be 
taken ; and if the voluntary execution be established to the satisfaction 
of the Court or other tribunal trying the case, and no preferable claim 
be established by a third party, a summary award shall be made, 
adjudging to the plaintiff the right of receiving the crop according to 
the terms of the agreement. 

The same principle shall be applied if the agreement be admitted 
and no satisfactory reason bo shown why the defendant should not be 
held to the performance of his contract. 

Sixth . — If it be proved that the engagement was not duly and 
voluntarily executed by the defendant, or if it should appear that the 
proceeding is otherwise litigious and oppressive, and the claim unfounded 
or that the plaintiff had no sufficient cause to warrant his application 
to the Court, the complaint shall bo dismissed, and the plaintiff shall be 
liable to the payment of costs and such reasonable sum in addition as 
may seem to the Judge or other officer trying the case a proper compen- 
sation to the defendant for any trouble and annoyance to which ho may 
have been subjected. 

Seventh . — If it should appear in the course of the inquiry that the 
defendant is under an engagement for the same land to a third party, 
notice shall immediately be issued for that party to appear and plead 
either in person or by vakil ; and if the person or any third party shall 
previously to the decision of the case come forward and produce a 
similar deed of engagement, stipulating for the produce of the same 
portion of land, the Judge or other officer trying the case shall, after 
such summary investigation as may be necessary, determine whether 
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either o£ the parties has any just claim to the produce oE the land, and, 
iE so which o£ them may have the prior and better claim ; a preference 
will, of course, be given to an engagement duly registered. 

The result of such investigation shall be recorded, and a decree 
passed adjudging the question of right between the parties. 

Eighth . — No defendant who may attend under the process described 
in the section shall be confined in jail, or in any manner detained, longer 
than may suffice to take his answer to the claim, and to obtain from 
him such further explanations as the nature of the answer may suggest. 

Ninth.— ll pending the enquiry in the manner above directed, it 
shall appear that the plant on the ground is in a state fit to cut, and 
will be injured or destroyed if not cut, it shall in such case be competent 
to the Judge or other officer trying the case to pass an order for the 
delivery of the plant to either of the parties, provided that the said party 
consents and engages to pay to the other claimant (if the summary 
award should be ultimately in favour of the latter) a specific pecuniary 
compensation ; 

the amount of such compensation shall be fixed by the Judge or 
other person trying the case in communication with the parties and 
shall be regulated with reference to the estimated produce of the ground, 
and to the probable value of such produce when manufactured ; and the 
amount when so fixed shall be carefully recorded on the proceedings. 

4. First . — Any person, in whose favour a summary award shall 
have been passed for the produce of any defined spots of land, shall be 
entitled to place a watch over the same, and to prevent the cuttiug and 
removal of the plant in any manner contrary to stipulations of his 
agreement ; 

and in the event of any attempt being made to cut or remove the 
plant, it shall be competent to the person holding the decree to apply to 
the nearest Police Darogha, and to claim from him the assistance of the 
Police in preventing such removal ; 

it shall, moreover, be the duty of the Police-officers and of all other 
officers, on such a decree being exhibited, to aid the persons in whose 
favour it may have been passed to the utmost of their power. 

Second . — In order that the foregoing rules may not operate to the 
prejudice of the landholders, who, by the existing Regulation are 
authorised to attach the crops for the realisation of rent, justly due to 
them, it is hereby provided that whenever any manufacturer, who may 
have obtained an award under the foregoing rules, may cause the plant 
to be cut and taken away, he shall be held responsible conjointly with the 
raiyat, for any arrear of rent which may have been due, on account of 
the specific parcel of ground from which the indigo plant may have 
been taken. 

7. Act XIII of 1857, section ll. — All opium, the produce of land 
cultivated with poppy on account, of Government shall be delivered by 
the cultivators to the Sub>Doputj Opium Agents or other district officers, 
or shall be brought by them to Sadr factory, as the Agent may direct. 

■P. A — K1 
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And no such opium shall bo liable to be distrained or attached by a 
zamindar or other proprietor, or a farmer of land, for the recovery of 
arrears of rent, or by any other creditor of a cultivator under any order 
or decree of Court, but the sum due to the cultivator on account of such 
opium may be attached by order of Court in the hands of the Agent or 
of the district officer under the rules in force for such attachments. 

8 . Section 14 I 1 Land Revenue Act. — Declares a first charge for 
the revenue assessed on a mahal on the entire mahal, and on the rents, 
profits and produce thereof, and prohibits such rents, profits or produce 
from being applied in satisfaction of a decree or order of any 
Civil Court until all arrears of revenue due in respect of the mahal have 
been paid. 

129. Any payment made by a tenant from whom rent is 
Presamption as to pay- due to the landholder to whom it is due 

meats by tenaata. shall, in the absence of evidence of a contrary 

intention on the part of the tenant, be deemed to be a payment 
on account of rent. 

This reproduces section 13o of the Act of 1926. 

Tenant, see section 3 (23), and section 127 ; rent, see section 3 (18) 
for meaning. 

A tliekadar is a tenant for the purposes of this section, ( Vide section 
219) and the presumption as to payments applies to payments made by 
him. 

In the absenee of evidence, ete.—e. ^ , by a proper receipt given by the 
landholder and accepted by the tenant. 

Se deemed eic.— In the absence of contrary evidence, a payment made 
by a tenant will be taken to be a payment on account of rent. 

130. (1) A payment made by a tenant to his landholder, 
AppUoatian of tent Whether iu Satisfaction of a decree or other- 

payment. ^jge^ gliall not be applied to the discharge of 

an arrear the recovery of which is barred by the law in force for 
the time being as to the limitation of suits and applications. 

(2) Subject to sub-section (1), when a tenant makes payment 
on account of rent to his landholder with express intimation that 
he wishes the payments to be credited to any year, instalment, or 
holding, the payment, if accepted, shall be credited accordingly, 
and if the tenant makes no such intimation the landholder shall 
credit the payment to an earlier arrear in preference to a later 
arrear and, where more than one arrear is of the same date, to a 
smaller arrear in preference to a larger arrear. 

(3) Where the tenant makes a payment in respect of a decree 
passed under tlie provisions of sub-section (2) of section 150 with- 
out intimating that the payment should be credited to the amount 
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Application of rent payment 

due in respect of any particular holding the payment shall be 
appropriated in such manner as to save as many holdings as 
possible for the tenant. 

1. The section corresponds to section 134 of the Act of 1926, which 
corresponded to section 109 of the Act of 1901, and was based on 
seotion 55, Bengal Tenancy Act. Cf. sections 59 to 61, Contract Act. 
Sub-sections (1) and (2) apply to thekadart, but not sub-section (3). 

( Fide section 219). 

Sub-section (2) also corresponds to section 13-B of the Oudh Act. 

Rent.— See seotion 3 (18), Landholder— See section 3 (11), 
Tenant.— Sea seotion (23), for meaning. 

2. Sub-section (l).— No payment is to be applied in discharge 
of a time-barred arrear of rent. Even if made in satisfaction of a decree, 
it cannot be appropriated to an arrear covered by the decree, if its 
execution would be barred by limitation. It is also possil)le to read 
the section so that though an arrear be covered by a decree a payment in 
satisfaction of such decree must be made before its recovery would be 
time-barred if the suit had not been Bled and decree passed. This view 
is not to be recommended. 

3. Sub-section (2). Subject to sub-section (i).—*. e., even a 
tenant cannot appropriate a payment made by him towards a time- 
barred arrear of rent ; the phraseology is likely to produce trouble where 
a decree has been passed for arrears of rent, the recovery of which would 
be barred if a suit ending in the decree had not been brought. 

In other respects, the tenant is at liberty and has the first right to 
appropriate a payment made by him to his landholder to any year, 
instalment or holding, and the landholder cannot say nay to such 
appropriation. 

4. Year and instalment credited — On failure of the payer to 
appropriate the landholder may credit it to any arrear, as indicated in 
the section Whore neither expressly appropriates, the presumption in 
section 134(2) may bo raised, provided the landholder could have, at the 
time of payment, inserted the particulars in clauses (e) and ( /) of section 
134. If omission to appropriate was due to inability arising from ignor- 
ance or other cause, the question whether the landholder subsequently 
credited the payment to any particular arrear is one of fact. Payment 
in each year must be presumed to be for the current year and surplus 
payments to be for past and not subsequent yoars.^ If a tenant shows 
payment for one or two particular years it is to be presumed that all pre- 
vious claims have been satisfied ; and if the landholder credits any such 
payment to previous years, he must show the existence of arrears for 
those years.* 

It is open to a court which has to deal with the facts of a case to 
say whether receipts, which extend over a number of years together and 


» Tara Monte v. Rally Churn, W. B. (18G4) Act X, 141. 
* SoorwiA Soonderee v. Erode, 1 W B. 274. 
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which do not specify the years to which the amounts relate, refer partly 
to the year of payment and partly to the arrears of previous years,* 

Pent does not mean interest and money paid as rent cannot be cre- 
dited towards interest doe.* 

An entry of payment in a pocket-book admitted by the landholder 
does not amount to a receipt within section 132, and does not raise a 
presumption that the payment was in full discharge of all dues up to the 
date of the entry.* 

5. Particulars. — Clauses («) and (/) of section 134 must be read 
subject to section 130. That is, where a tenant has not appropriated a 
payment, the landholder may do so. 

Section 146 defines an arrear of rent, and proceeds to enact that in- 
terest is payable on such arrear— thus keeping the two separate. It has 
been held under the Bengal Tenancy Act, section 55, that rent does not 
necessarily include interest * Hence if A pays a sum of money to B as 
rent without specifying the year, or specityiug a year for which arrear is 
due, the landholder can appropriate it only towards the arrear of a year 
for which rent is due and not towards the interest on any arrear ® 

6. Sub-scctiofl (”3). — Section 150(2) enacts that in a suit for arrears 
of rent due in repect of several holdings, the court shall specify separately 
the amount, if any, found due in respect of the several holdings. The 
sub-section is meant to save as many hodings as possible for the tenant, 
and hence if a tenant has not appropriated a payment made by him in 
respect of a decree passed under section 150(2), t. e., has not intimated 
as to which of the several holdings the payment is to be appropriated to, 
the court should so appropriate it towards the arrears of the several hold- 
ings as to save as many holdings for the tenant as possible. 

Where the decree under section 150 does not specify the amount due 
in respect of each holding, and the tenant is deprived of the benefit of 
this snb-section, the executing court was held to possess inherent powers 
to rectify the decree* 

131. A payment of a money rent may be made by the 

Rent how payable. tenant to the landholder either direct, or by 
postal money-order or by deposit in accord- 
ance with the provisions of section 137 : 

Provided that the acceptance by a landholder of a sum paid 
by postal money-order or by deposit in court shall not by itself 

* Suraj Kanta v. Banetuar, 24 Cal. I61. 

* Bhagabaii Debya v. Batanta Kumari, 11 0. W. N. 110. 

> Gulab Singh v. Debt Prasad, 8 A. L. J. 505—10 I. 0. 1002. 

* Bat Charan v. JTumud Mohan, 25 Cal. 571 5 Koylash Chandra v. Tarals Nath, 25 
Oal. 571 note; Bhagabaii Debya v, Basanta Zumori, 11 Q W N 110—5 0 L 
J. 69. 

* Bhagabaii Debya v. Basanta Kumari, 11 0. W. H. 110. 

* Sanloo V. Bash Behari Lai, XX U. D. 345—1939 R. D. 399, 
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or by virtue of anything written on the money-order coupon be 
deemed to constitute an admission by him as to the amount of 
rent payable or due on account of any particular year, instalment 
or holding, or an admission of the payer as a tenant. 

1. The section without the proviso corresponds to section 130 of the 
Act of 1926, which reproduced section 100 of the Arst of 1901. 

2. To whom payable.— Rent must be paid to the person entitled 
to collect or to his agent and to no other. In an ordinary undivided 
zamindari village, the lambardar is in the absence of a contract or 
custom, the person authorised to realise rents. Where a tenant paid 
rent to a co-sharer, he could not plead that payment in answer to a suit 
by the lambardar for arrear of rent.* Conversely, a co-sharer cannot 
sue to recover rent which has been paid to the lambardar, though not 
in his capacity as such.* But if a co-sharer has by agreement between 
the proprietors, or otherwise, been declared the owner of a recognised 
share, a tenant, who has agreed to pay rent according to the shares 
of the respective part owners, cannot object to pay the share of such 
co-sharer.® A co-sharer who claims to collect the portion of rent corres- 
ponding to his share only must prove that he is entitled to sue for a 
fractional share.^ 

Whore in a suit for arrears of rent brought by a newly appointed 
lambardar the tenant pleads payment to a co-sharer, ho must prove that 
in the past he has been paying rent to that co-sharer and not to the 
lambardar. Collection by a co-sharer during a period when there 
was no lambardar is not payment by a tenant in good faith.® 

Where A grants a lease to B, A is the person entitled to receive 
rent. B cannot challenge A’s right except by showing that, fubsequent 
to the tenancy, A's rights have been lost in his favour or in favour of 
someone else. If after such a lease, B attorns to C by payment of rent 
to him or otherwise, he can show that he did so under a mistake and that 
C has no title to the rent.® Where one of several joint tenants of a 
holding sublets it, he or his assignee alone may sue for arrears.* 

3. Set-off. — List II of the Second Schedule, serial No. 10, of the 
Act of 1926 has been omitted, and the restriction against claiming a set- 
off no longer exists. It showed that the only set-off allowable was an 
unsatisfied decree under the Act. 

4. The proviso, — is new and should be noted. It is meant 
to protect landholders from the palpable legal effects of the receipt of 
money by post or withdrawal of a deposit made in court. 

1 Oanga Sahai v. Oanga Bakih, 10 A. W. N. 3, Ithri v. Baij Nath, XVI U. D. 

201 . 

® Chatri v. Bahadur, 8 A. W. N. 45. 

® Lontfulhuq V. Oopi Chunder, 5 Cal. 941. 

* Lalun v. Eemraj, 20 W. B. 76. 

® Chuni Singh v. Ata Ram, XV 0. D. 218=15 L. R. Rev. 293. 

* Lai Mohamtd v. Kalian Da*, 1 1 Gal. 159. 

* Sam Pratad v. Batdto Sahai, 9 L. B. Rev. 300=IX U. D. 145^12 B. D. 67f. 
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132- Where rent is sent by postal money-order, in the case 
Preramption bb to oE acceptance, the payee’s receipt and in the 
money-order acknowi- Cate o£ refusal the endorsement of such 
edgment. refusal, on the money-order duly stamped by 

the post office shall be admissible in evidence without formal proof 
and shall until the contrary is proved be presumed to be a correct 
record of such acceptance or refusal. 

The section is new and lays down a nsefnl rule of evidence. The 
payee’s receipt of a money order or his endorsement of refusal must be 
duly stamped by the post office to have the probative value assigned 
by the section. 

133. (/) Every tenant, lessee or licensee who makes a direct 
payment on account of rent or sayar shall be 
to entitled to obtain forthwith from the laad- 
■ holder a written receipt for the amount so 

paid, signed by the landholder or his duly authorized agent. 

(2) The landholder shall from a book printed under the pro- 
visions of section 136 give a separate receipt for each sum paid 
on account of rent or sayar and shall prepare and retain a counter- 
foil of each receipt given by him. 

(5) If in any suit or proceeding between a landholder and a 
tenant in which the payment of rent is in issue the landholder 
does not produce or, when ordered by the court to produce, fails 
to produce, such receipt book the court may make any presump- 
tion against the landholder which it considers reasonable. 

Sub-section (1) reproduces section 140 of the Act of 1926, adding 
the words “ lessee or licensee ” after “ tenant ” and “ or sayer ” after 
“ rent ” and corresponds to section 13 of the Oudh Act. Section 140 
of the Act of 1926 reprodnced section 107 of the Act of 1901- 

The receipt should bo signed by the landholder or bis duly autho- 
rised agent. 


Sub-section (2j is new and lays a new obligation on landholders 
to keep a printed receipt book as prescribed by the Act and to give 
receipts from such book. 

Sub-section (3) is new. It enables the court to raise a reasonable 
presumption against a landholder who does not produce or fails to 
produce when ordered by the court the counterfoil or copy of a receipt. 
Cf, section 114 of the Evidence Act. 


Partioalars 

receipt. 


of valid 


134. (I) The receipt and counterfoil shall 
specify the following particulars, namely 

(a) the names of the payer and the payee ; 

( b) the name of the village with mahal and patti ; 

(c) the amount paid ; . 
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(rf) whether the payment is on account of rent or sayar ; 

(c) where there is more than one holding, an indication 
of the holding towards the rent of which the payment has 
been credited ; 

(/) the year and instalment to which the payment has 
been credited ; 

(ff) whether the payment has been accepted as payment 
in full, or only on account ; and 

(h) the date on which the payment is made. 

(2) If a receipt does not contain substantially the particulars 
required by this section, or if a joint receipt for rent and sayar 
has been given iu contravention of sub-section (2) of section 133 
it shall be presumed, until the contrary is shown, to be an acquit- 
tance in full of all demands for rent and for sayar up to the date 
on which the receipt was given. 

1. Sub-section (1) reproduces with the addition of clause (d), sub-sec- 
tion (1) of section I4L of the Act of 1926, and section 13A of the Ondh 
Act. Sub-section (2) with the addition of “ or if a joint receipt... 
section 133 ” and “ and for sayar ” reproduces section 141 (2). 

Section 141 of the Act of 1926 corresponded to section 108 of the Act 
of 1901, and the third paragraph of section 48 of the Act of 1881 and to 
section 56 (3) and (4_) of the Bengal Tenancy Act. 

2, Section 133 (2) imposes the necessity of granting a separate receipt 
for payment of sayar, section 134 (2) enacts that a joint receipt for rent 
and sayar payments will raise a presumption, until the contrary is shown, 
that the receipt is an acquittance in full of all demands for rent and for 
sayar up to the date on which the receipt was given. 

In a case of several joint landholders, all or their authorised agent oi 
agents should sign the receipt. If signed by one or some only, the 
presumption in sub section (2) might not be raised unless the court 
finds that the person who signed was authorised by all of them to grant 
the receipt. * 

If the form in which receipts are prepared are purposely ambiguous, 
the court may draw an inference in favour of the person who has been 
in possession for eleven years.* 

135. The tenant shall in accordance with rules made by the 
Board be entitled, on paying a fee of four 
Right of tenant to annas to the landholder, to receive from him, 
B atemen o account. within three months after the end of an agri- 
cultural year a statement of account of rent and sayar, specifying 
such particulars as may from time to time be prescribed by the 
Board either generally or for any particular local area or class of 
cases . 

I Gopi Nath v. Uma Kant, 2i Cal. 169. 

* Kamla Datta v. Dallu, XX 0. D. 33l>='l939 B. D. 123. 
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This section is new and confers on tenants a right to have a state- 
ment o£ account from their landholders on payment o£ a small fee. It 
seems to be based on section 57, Bihar Tenancy Act. 


136- The Provincial Government shall cause to be printed 
Obli ation of Pro- kept for sale to landholders at all tahsils 

vinciai QoveriiQieiit to books of receipts With counterfoils in the 
print and sapply books form prescribed by Schedule V, at a rate not 
of receipts. exceeding two annas for a book of hundred 

receipts. 

This section is new. 


137. (Z) A tenant may make an application for permission 
to deposit in the court of the tahsildar an 
Deposit of rent in the instalment Or instalments or the unpaid 
court 0 ta ai ar. balance of an instalment or instalments of 

rent in arrears on the date of such application and if such appli- 
cation complies sub.stantially with the provisions of sub-section (2) 
the tahsildar shall receive such deposit and grant a receipt there- 
for, which shall operate as an acquittance for the amount 
deposited as if such amount had been received by the person 
entitled to receive it. 


(2) Such application shall specify the name of the person to 
whom the amount deposited is due as arrears of rent, or where 
several persons are entitled to receive such amount, either jointly 
or severally, the name of each of such persons, or where the 
tenant entertains a bona fide doubt as to who is entitled to 
receive such amount the name of the person to whom rent was 
last paid and of the person now claiming it. 

1. The section corresponds to sections 144, 145, 146, 147 of the Act 
of 1926 and to sections 14 to 16 of the Ondh Act. 

2. The application is No. 2 of Gronp C of the Fourth Schedule, The 
court-fee payable is one rnpee if the amount deposited exceeds Rs. 
100, eight annas if it exceeds Rs. 50 and does not exceed Rs 100, and 
fonr annas if it does not exceed Rs. 50. There is no limitation for it. 
It lies in the Court of a Tahsildar except when an nnderproprietor or 
tenant is sued for a portion of the rent of a holding under section 246C3) 
in which event the application is to be made to the court before which 
the suit is pending. {Vide section 139). 

Deposit. — Where a tenant has been in the habit of depositing rent 
due to a landholder in his sole name he is not justified without notice or 
order to deposit it in the joint names of that landholder and another.* A 
deposit can bo made only after the rent becomes due and not before.* It 
may be made by the tenant or a transferee on his behalf.® Where a 


1 Rainey v Nohoeomar, 24 W. B. 128. 

* Tamoonee v. Jeehun, 6 W. B., Act X, 98. 

* Bthari Lai v. Baiarat, 25 Csl. 289. 
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tender is refused, the tenant is not bound to make a deposit, and omission 
to have recourse to the provisions of this section will not destroy or 
minimise the legal effects of the tender.* For instance, the landholder 
loses his right to interest from the date of the tender, and may have to 
pay the costs of the tenant.* 

3. Shall receive and give receipt.— If the petition satisfies subsec- 
tion (2) the Court is bound to receive the rent and give a receipt. It 
cannot enter into a jndicial enquiry as to whether sufficient grounds in 
law exist entitling the tenant to make the deposit, nor can it return the 
money to the tenant upon an application by the landholder.® 

138. (2) l£ the tahsildar receives the deposit, he shall cause 

a notice of the receipt of such deposit to be 
tahSr* charge on the person or 

persons specified in the application and on 
any other person who he has reason to believe is entitled to such 
deposit. 

( 2 ) The tahsildar may pay the amount of the deposit to any 
person appearing to him to be entitled to the same or may, if in 
his opinion there is any doubt as to the person to whom the 
deposit should be paid, retain such amount until such doubt is 
removed by order of court of competent jurisdiction. 

(3) The payment may, if the tahsildar so directs, be made 
by postal money order. 

( 4 ) If no payment is made under this section before the 
expiration of three years from the date on which a deposit is 
made, the amount deposited may, in the absence of any order of 
a civil or revenue court to the contrary, be repaid to the depositor 
on his application and on his returning the receipt given by 
the tahsildar under the provisions of section 137, or on his 
producing such other evidence of his having made the deposit 
as the court may consider sufficient. 

This section corresponds to sections 148, 149 and 150 of the Act of 
1926. 

An application under subsection (4) for payment or refund of rent 
deposited is at No 3 of Group G, Schedule IV, and is not subject to any 
limitation. The court fee is regulated by the Oourt-Fees Act. 

139. A tenant who is sued for a portion of the rent of 
Deposit of rent in court » holding Under the provisions of sub-section 

during pendency ot (5) o£ sectiou 246 Hiiiy deposit the whole 
so't- of the rent of such holding in the court 

1 Bistonath v. Hurro Ptrthad, 2 W. B. Act X 88. 

* Boyleehand v. foulard, 4 Csl. 572. 

® Sridhar v. Bameihwar, 15 Oal, 168. 

T. A— 55 # 
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before which the suit is pending and such deposit shall, subject 
to any orders passed in appeal, be disposed of in accordance with 
the orders of such court. > 

This section corresponds to section 144 of the Act of 19 2G. 

Section 246 ^ 3 ) — Provides for a suit by a co-sharer for his share, 
when the remaining co-sharers refuse to join as plaintiffs in a suit for 
money recoverable by them jointly. 

140 . No suit or other proceeding shall be instituted against 
the Crown or against any servant of the 
Bar of anita. Crown in respect oE anything done regarding 

a deposit under the provisions of the foregoing sections of this 
Chapter, but any person considering himself entitled to recover 
the amount of such deposit may sue to recover the same from 
a person to whom it has been paid. 

This reprodaces in effect section 151 of the Act of 1926, which 
reproduced section 118 of the Act of 1901 and corresponded to section 
69 (4), Bengal Tenancy Act. 

A suit for recovery of a deposit of rent is in Schedule IV, Group A, 

No 1. The limitation years from the date when the amount deposited 
has been paid by the Tahsildar. The plaint pays court fee as in the Court 
Fees Act. It lies, when not exceeding tts. 200 in value, in the C onrt 
of an Assistant Oolleotor of the second class, with an appeal to the 
Collector, and when above that value, in the Court of au Assistant 
Collectors of the first class with a right of appeal to the Civil Court. 

Produce rents. 

(2) When the rent is based on an estimate or appraise- 
ment of the standing crop, the tenant shall 
be entitled to the exclusive possession of the 
crop. 

(2) When the rent is payable by a division of the ])roduce, ) 
the tenant shall be entitled to the exclusive possession of the 
whole produce until it is divided, but shall not be entitled to 
remove any portion of the produce from the threshing floor 
at such a time or in such a manner as to prevent the due division ^3 
thereof at the proper time. 

(5) In either case the tenant shall be entitled to cut and 
harvest the produce in due course of husbandry without any 
interference on the part of the landholder. 

(4) IE the tenant removes any portion of the produce, con- 
trary to the provisions of 8ub-.section (2) the produce may, for i 
the purpose of making an award under the provisions of section 
143, be deemed to have been equal to that of the best crop of 


141 . 


Bifjhts and liabilitiag io 
tespect of prodaoe. 
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the same kiad grown at that harvest on similar land in the 
neighbourhood. 

The .section corresponds to section 137 of the Agra Act of 1926. 

C'laase (4) embodies the wellknown rule of law ‘‘ omnia prcssumunter 
contra Spoliatorem " (JEvery presumption is made against a wrong-doer), 

142. (i) When the rent is payable by a division of the 
Application for officer produce or is based on an estimate or ap- 
to make divieioo. eati- praisemeut o£ the standing crop — 
mate or appraisement. 

(а) if either the landholder or the tenant neglects to attend 

at the proper time, or 

(б) if there is a dispute about the division, quantity or 

value of the produce, 

an application may be presented by either party to the tahsildar 
requesting that an officer be deputed to m.ike the division, 
estimate or appraisement. 

(2) With the application the applicant shall deposit such fee 
as may be prescribed by the Provincial Government in rules made 
in this behalf. 

1. The section reproduces in effect section 138 of the Act of 1926 
and corresponds to section 3 1 of the Ondh Act. 

Rent. — See section 3(18), Landholder— See section 3(11), Tenant 
—See section 3(23). 

2. The application should be made while the crop is standing,* and 
should be acted upon before the crops are cnt, bat if the Kanungo or 
other officer appointed for the purpose neglects his duty, that is no 
reason for refusing appraisement, etc, altogether.* It must be made by 
all the joint landholders of a holding.* The procedure of this section is 
not available when the landholder and the tenant have by agreement 
altered the produce into cash rent,* 

3. The Local Government has made the following rules 150, 151 and 
152, Uevenne (lourt Manual Bales: 

150. The officer to be deputed under section 142 of the Act to 
make a division, estimate or appointment, shall ordinarily be the Kurk- 
Amin, 

151. The officer deputed above shall make his report within 2 days 
from the date on which he gives the award under section 143 (6) of the 
Act. 

152. The fee to bo deposited with an application under section 142 
of the Act shall be one rupee. The fee shall be levied iu cash and paid 

* Sheo Tahal v. Muh, Haksh Ali Khan, 1 U. I). 136. 

* Ganga Prasad v. Gauri Shanksr, B. R. 1 of 1886. 

* lb. 

* Nuhhoda Singh v. Bipu Uardan, 4 0. W. K. 839. 
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by the Court into the Treasury and the Treasury receipt therefor shall be 
Bled with the record. 

4. An application under section 142 falls in Group C (No. 41 of the 
Fourth Schedule and shall be made to the Tahsildar. It is cognisable by 
him There is no limitation for it It should bear a Court-fee as under 
the Court-Fees Act. 

143. (2) On receiving such application, the tahsildar shall 
issue a written notice to the opposite party 
Procedure on each ap- attend on the date and at the time 
and place specified in the notice, and 
shall depute an officer by whom such division, estimate or 
appraisement shall be made. 

(2) If the opposite party objects that the rent is not payable 
by division of the produce or is not based on an estimate or 
appraisement of the standing crop, or that no amount is to be 
paid, such officer shall record the objection, but shall proceed as 
hereinafter provided. 

(3) Such officer shall call on each of th" parties to appoint, 
and shall himself appoint, a resident of the nt-i^'.hbourhood, as an 
assessor to assist in the division of the produce, or in the estimate 
or appraisement of the crop 

(4) If either party fails to attend, or refuses to appoint 
an assessor, such officer shall nominate an assessor on his behalf. 

(5) Such officer shall record the opinions of the assessors and, 
in making his award, shill have regard thereto. 

(6) In the case of a division of the produce, if the parties 
agree to the manner of division proposed by the officer, the 
division shall be made accordingly. If the parties do not agree 
to such manner of division, and in all cases in which the rent is 
based on an estimate or appraisement of the standing crop or in 
which it is claimed that no rent is payable, such officer shall make 
an estimate of the value of the produce or crop and determine 
the amount to be paid. He shall then deliver his award and 
submit it with a report of his proceedings to the tahsildar. 

(7) Notice shall be issued to the parties that the award has 

been delivered and they shall be entitled to file objections 
to the award within one week of the date of service of 
such notice ; and the tahsildar shall after hearing such objections 
and making such further inquiry as may appear to be necessary 
confirm, modify or set aside the award and if any amount is 
found due shall pass an order for the payment of such amount 
and costs, if any, and such order shall' have the effect of a decree 
for arrears of rent : ■ 
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Provided that if the amouat awarded under sub-section (6) 
exceeds two hundred rupees the tahsildar shall forward the case 
to the assistant collector in charge of the sub-division, who shall 
dispose of it in accordance with the provisions of sub-section (7). 

1. The section reproduces in effect section 139 of Agra the Act of 
1926 and corresponds to section 32 of the Oudh Act. 

Section 139 of the Act of 1926 reproduced section 106 of Act II 
of 1901. Certain clauses corresponded to clauses (6), (e), (d) and (e) of 
section 43 of the Rent Acts of 1873 and 1881 and to section 70 of the 
Bengal Tenancy Act. 

The proviso is new and assures that a dispute, when the award exceeds 
in amonnt Rs. 200, be decided by an Assistant Collector in charge of the 
subdivision. 

2. Shall record the objection, etc. The officer has no power 
to decide such objection judicially, but has simply to put it on record 
with a view to ifs being considered if necessary, by the Court later on. 
Hence a decision by the officer regarding liability for rent which is denied 
is ultra vtres.^ The appraisement, etc., should not however, be delayed 
on account of the objection, but should be proceeded with as if it had not 
been made. 

3 Determine the amount to be paid. These words do not 
empower an officer appointed under section 143 to determine the rate of 
rent. His jurisdiction is confined to “ division, estimate or appraisement” 
mentioned in clause (l)and repeated in clause (3)’ A dispute as to the 
rate of rent must be decided by the Court itself. Or a separate suit 
may be brought to have the question determined. 

4. Objection.— The Court has to consider the objection filed within 
a week of the date of service of notice. It is made obligatory that notice 
should be issued to be parties that the award has been delivered. 

An objection as to non-joinder of other co-sharers as plaintiffs is under 
this section.^ 

5. Such order. — An order for payment of rent, when passed, 
has the force of a decree for arrears. The Board had in a Circular 
No. 14, Dep. 11—984 (4) of 1905, dated the 16th of June, 1905 
ruled that Courts should not order payment of the rent determined 
by the Amin under clause (6) unless an objection to it has been taken 
under clause {_!) and decided by it. That is, if no objection to the 
rent determined by the Amin has been taken, the Court should ignore 
that part of the award. 

6. Revision was allowed m Ram Gharib v. iSarju,* where the Courts 
below did not give effect to the plea that plaintiff was not entitled to 
a decree for the entire rent if there were other co-sharers. 

1 Harnarain y. Sam Nihora, 23 A. W. N. 40, and see also Jajar Khan v. Ghialam 
Muhammad, 23 A. W. N. 41. 

I Rahim Bahih v. Ahmad Alt, 4 A. L. J. 488. 

4 Bam Gharib v. Sarju, 11 D, D. 454. 

« II U. D. 464. 
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7. Under the rales framed for the purpose the Kuvk Atnin shall 
ordinarily be the oflBoer to make division, estimate or cappraisemeiif, and 
the officer deputed is to make his report within two days from the date 
on which he gives his award under section 139 (6). See roles 150, 151 
of the Rf'venue Court Mannal quoted above at p. 435. 

144, If rent which is based oa an estimate or appraisement 
of the standing crop or which is payable by 
pfo'ducetut a division of the produce is in arrears and 

no order having tlie effect of a decree tor 
arrears of rent has been passed under the provisions of sub- 
section (7) of section 143, the landholder may bring a suit for the 
recovery of such arrears. In either case the court shall determine 
the rent in accordance with the provisions of Chapter VI. 


This section is new and was inserted (o settle a coudict of views 
which existed as shown liy the following 

A suit for the money equivalent of an arrear of rent payable in kind 
is one for arrears of rent.' and hence a landholder m.ay sue for the money 
equivalent of his share in the crops within three years las provided by 
Schednle IV, Group A, No. 2, aUhongh the crops are not on the spot.* 
There was a conflict of views between the Board of Revenue® and the High 
Court which has new been settled in favour of the High Court view by 
this section and item 2 of Group A of Schedule IV. The plaintiff cannot 
expect the Court to accept, without strict proof, his high estimate of the 
produce or of its value.* In the absence of evidence t.e., to the actual 
produce of the land duriug the years iu suit the court may decree the 
rent for these years at the rate decreed in a previous suit for an earlier 
year.® 

A suit will lie only when the rent is in arrears and its amount is 
in dispute and no order having the effect of a decree under section 143 
(7) has been passed. The court is iu such a suit bound to determine 
the rent in accordance with the provisions of Chapter VI and then to 
pass a decree accordingly. 


145. The rent of a tenant shall be payable in the following 

^ ^ , , . . , instalments and at the following dates : — 

iDitalments how fixed. » 


(a) If the instalments and dates have been agreed on 
by the parties to the tenancy, the instalments and dates 
so agreed on ; 

1 So also held io Taj-ud din v. JRain Pratad, 1 All. 217. 

* As held also in Indra Pratah v. Sheieak Rai, 1931 A. L. J 1094‘=XI1I U. D. 
(H. C.) 16; Bitheihar Nath v. Abdul, 1934 A. L. J. 228=XV U. D. (d. C.) 14 ; JWu 
Dube v. Dasrath Eai, 1935 A. L J. 5‘J4=XVI U. D. 263. 

* See Muhammad Bashir v. Nathu, B. R. 3 of 1929=«X U. D. (B. B.) 48, 136 ; 
Bam Dayal v. Shib Narain Singh, VIII U. D. l3-=9 L. B. Bev. 140. 

* Ganga Ballabh v. Ratan Singh, XIX U. D. 136=»1 938 R. D. 331. 

® Kulwant v. Harpal Singh, 1934 A. I. B. Oadh 97all 0. W. Nt 70«>18 B. D. 
iO—XV U. D. IH. 0.) 86. 
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(b) ia the abseace oE any such agreement, if the instal- 
ments and dates liave been determined and recorded by a 
settlement officer, the instalments and dates, so determined 
and recorded ; 

(c) in other cases, in instalments proportionate to the 
laud revenue instalments payable one month before the 
dates appointed for the payment of such instalments. 

This section reproduces in effect section 129 of the Act of 1926, 
Clause (e) of section 129 has been much modified by clause (o) of this 
section which fixes a uniform period of one month. Section 129 of the 
Act of 1926 reproduced section 99 of the Act of 1901 and the gist of the 
Government notification on the subject. 

Arrears 

146 . Any instalment of rent not paid on or before the day 
when it falls due becomes an arrcar on the 
Rent when in arrear. following the day it fell due and the 

tenant shall thereupon become liable to pay interest on the arrear 
at the rate of one anna per rupee per annum simple interest. 

1. This section reproduces in effect section 131 of the Agra Act of 
1926. The section also corresponds to section 141 of the Oudh Act. C/. 
section 12 also of the Oudh Act. Section 131 of the Act 1926 reproduced 
section 101 of the Act of 1901, and corresponded to section 212 of 
the Bent Acts of 1873 and 1881 and section 54 (3) of the Bengal Tenancy 
Act. The provisions as to payment of interest correspond to section 34 
(a) of the Rent Acts and section 21 of Bengal Act, VllI of 1869 and 
section 69 of the Bengal Tenancy Act. Act 7 of 1934 substituted twelve 
annas for one rupee. 

The rate of interest is now reduced to one anna per rupee per year, 
i. e., 6J p. 0 . 

2. A question will arise whether the provision as to the reduction of 
the rate of interest to 6^ p. c. p. a. or less is not uitra vires as repugnant 
to the Contract Act, which allows a reasonable rate, and the Agra 
Tenancy Act, section 132. Hate of interest is a matter of contract which 
is in List III of the Government of India Act. The Agra Tenancy Act 
is an existing Indian Law as defined in section 311 of that Act. It 
fixed the rate of interest at 12 annas p. c. p. a. or 9 p. c. p. a. Under 
section 106 (1) a provincial enactment repugnant to an existing Indian 
law on a subject in List III is null and void unless the procedure of 
section 107 (2) was resorted to. 

3. A puzaradar holding from a talukadar on the condition of paying 
revenue, malikana and sawai, the guzara being resumable in certain 
events, and not being transferable, is a tenant holding under a special 
agreement, liable to pay interest * 


I Shto Raj V, Sri Prakash, 6 0. L. J. 141^3111 U. D. 148. 
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By a compromise settlement decree between A and B, A took one- 
fourth of an estate and had to pay half the Government revenue plus 
ten per cent- talukdari dues on such revenne to B. This is not rent 
payable by A as tenant to B, on arrears of which interest may be 
awarded ; nor does section 73, Contract Act or the Interest Act help B} 

A thekadar is liable to pay rent, though he is not included in the 
category of tenants, and a suit for arrears of rent will be under section 
148. The amount payable by him is rent as defined in the Act. The 
liability of the thekadar to p ly interest was enforced under section 73, 
Contract Act, or under the terms of the theka itself.* A tenant holding 
under a special agreement or decree of court is a tenant and will have 
to pay interest on arrears of rent.* 

4. In arrear.— Rent which is tendered to the proper person in 
proper time is not in arrear, as that term involves the existence of some 
default on the part of the debtor ♦ Payment under the landholder’s 
directions to another or for a specified purpose of a sum equivalent to 
the amount claimed as rent is tantamount to payment to the landholder.* 
As section 4 takes away the power of a tenant to contract himself 
out of the benefits of the Act, it follows that he cannot, by any lease, 
contract to pay a higher rate of interest than that mentioned in the 
particular enactment in force at the time.® This is also the view under 
section 67 road with section 178 (3) (b) of the Bengal Tenancy Act.* 

Q . — Whether compound interest can be charged or stbmlated 
for. 

The expression ‘‘ agreed ” in seciton 143 seems to suggest that 
parties m»y arrange for any number of instalments; e.ff., for monthly 
instalments, and if so, interest would begin to run on each instalment 
as it falls due. Calcutta rulings to the contrary have no application on 
account of the special terms of section 67, Bengal Tenancy Act. 

5. Interest.— The section has no restrospective effect. Hence up to 
the date of the Act, interest will be calculated at 12 annas per cent per 
month and thereafter at the rate of one anna per rupee per annum 
simple interest.® 

» Gatush V. Harihar Baksh, 31 I A 116=26 All. 299 (P. 0.) 7 0. C. 1162. 

^ Kifait Ullah v. Partab Bahadur Singh, 211 G. 82, Udit Narain Singh 
Ratnpal Singh, 12 0. C. 140=2 I. C. 920. 

» Ib. 

* Kripasindhu v. Annada Sundari. 35 Gal. 34 ; Jagat Tarini v. Nabagopal, 34 Gal. 
306. 

S Jai Kumar v. Furlong, W. R. 8p. No. 1864, Act X 1 12. 

* Abdul Rahman v. Jagaljil, 3 0. W. N. 153 Sap.=97 I. 0. 917. 

* Narendra Kumar v. 6fora Chand, 33 Gal. 633 ; Manohar v. Khettra Nath, 
17 0. W. N 820=18 G. L J. 175=19 I. G. 625. 

* See ,Zamin Ali v. Sankatha Prasad, 1935 0. W N. 1128=1936 R. D. 487= 

1936 A. I. R. Oudh 83=158 I. G. 714, .v 
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I£ a land -holder chooses to wait three years and sues to recover 
arrears under section 148, as i£ the grain rent was cash rent, the court 
should not allow interest at a higher rate (sawai rate) than in the case of 
a suit for rent on a cash basis.* 

6. Shall be liable to pay interest. — This indicates the tenant’s 
liability but does not render it obligatory on the Court to decree any 
interest or interest at one anna per rupee per year. The Court is to be 
guided liy what is just and equit^able under the circumstances and in a 
proper case, e {/ , where the rent has lieon offered and refused, may 
refuse to award any interest at all * Tho tender of rent must bo of the 
full amount dao for the instalmont or year for which it is made and not 
of any lesser sum otherwise tho liability to pay interest on arrears 
remains and tho Court will not ordinarily be justified in refusing it. 
Under the present Act, a tenant has the right of appropriating payment 
to any instalment or year ho likes and tho landholder is not justified in 
refusing to accept a payment so appropriated because something remains 
due to him for other instalments or years. He has three years to sue 
for rent, and tho fact that ho Ins brought his suit after a considerable 
time but within the period of limitation will not disentitle him to 
interest. Or the court may reduce the rate of interest whore equity 
requires it.® For instance, whore a landhol lor sues for a much larger 
sum than what is actually found duo to him and it does not appear that 
the tenant would have refused to pay the smaller sum if asked to, tho 
rate of interest may bo reduced to six per cent, as was done in Fuseeliun 

V. Ashruf-un-nissa* Tho discretion should be exercised on very clear 
grounds.® 

Interest at tho rate of 6]^ annas per cent, is payable in the absence of 
a contract to the contrary. A landholder may agree not to charge, or 
waive his right to, interest, or may consent to a lower rate ; but section 
4 (1) shows that a tenant cannot burden himself with a higher 
rate. 

A tenant cannot contract himself oat of the benefit of this section 
either directly or indirectly by agreeing to pay rent in a number 
of instalments larger than the usual.® Mere omission to charge interest 
on arrears in the past is not waiver.® 

If a lease executed prior to the commencement of this Act stipulated 
for a higher rate and the tenant held on after the expiry of the lease, 

1 Raj Kumar Rai v. Ram Lakhan, XIX U. D. 137=1938 R. D. 109. 

® See Kripa Sindhu v. Annada Sundari, 35 Cal. 34. 

S See Nohokonath v. Baradakanth, 1 W. B. 100 ; Ka»hee Nath v. Myn-ud-de$n, 1 

W. R. 154. 

♦ 22 W. B. 463. 

® Johoory v. Bullub, 5 Cal. 102. 

® See Narendra v. Gorachand, 33 Cal. G33. 

® Johoory v. Bullub, 5 Cal. 102 ; Rutty Kant v. Gungadhur, W. R. F. B. 13 ; 
Shyama Charan v. lleras Mollah, 9 Cal. 160. ’ * '' 

T. A.-66 
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he cannot be charged interest at the lease rate, but ns provided by 
section 146 l The interest awarded by the section is simple. 

A suit for interest alone on an arrear of rent lies in a revenue 


court.* 


147. No decree for arrears of rent shall be executed by the 
_ , ..... , . arrest or detention of a tenant. 

Proliibition of arrest or 
detention for arrears. 

1. This section is new. It provides an absolute immunity from arrest 
or detention, under a decree for arrears of rent. 

A thekadar is entitled to the protection of this section. {Vide section 
219.) 


Landholders may in many cases find it difficult to realise their rents 
quickly or at all, for ejectment of a tenant means under the pre.sent Act 
wiping out all claims for rent. 

2. This section is repugnant to an existing Indian Law, t/j., section 
51(c) of the Code of Civil Procedure, which is item No 4 in List III of the 
Government of India Act, 1935, and would, therefore, bo void under 
section 104(1) of the samo unless the procednro of section 107(2) bo 
adopted. 

148. Except as otherwise provided by this Act, an arrear 
, . of rent shall be recoverable by suit, or by 

arrLri. * * ^co^ering ti^rouah the tahsildar, in accordance 

with the provisions of this Act. 


1. This section reproduces sub-section (Ij of section 132 of the Act 
of 1926, with the addition of the words “ except as otherwise provided by 
this Act ” and the omission of the woids “ or by distraint,” and “ or in 
any one or more of such ways.” The section corresponds to section 108 
(2) of the Oudh Act. 

Section 132 reproduced with slight altera' ions section 102 of the Act 
of 1901, 


Rent.— See section 3(18). Tenant — See section 3(23). 

2. Except as otherwise Act. — Refers to ca«e-», infer alia, where 
the Act prohibits the recoveiy, or recovery by any of the modes indicated, 
e. g., when rent has been suspended or remitted or when ejec'moiit has 
been effected. 

Where in proceedings under the re.-sumption Chapter, the first coart 
fixes a rate and declares a muafi-holder a tenant, ho becomes .a tenant 
from the date of the order, although the rent is varied on appeal.* 

When the amount of rent is disputed the court should come to a find- 
ing as to it.* But the section does not authorise the court to fix the 

* See Ahm v. Sali» Chandrn, 2t Oil. 37 ; A. G. v. Ashraf Alt, 28 Cut. 227. 

^ Jagan NuOi v. Murao. Ill U. D. 178=4 II D. 128. 

S Gnjraj Singh v. Bhagwan Din, 14 0. C. 58. 

« Kartik Pfaead v. difon, 11 U. D. 669, 
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rent for the first time and then decree it. The fixation must first bo made 
in a proper suit, and then suit for arrears may be brought.* 

Tlie court cannot decree arrears at an enhanced rate on basis of a 
custom entry unless the rent has been sanctioned by court under section 
36 Land lievenue Act or in an enhanccinent proceeding* 

\V'lioro several por-ons enter into an agreement as to rent with the 
landholder, each one of them is personally lialile for rent, although such 
decree may not be enforceable against all such persons by ejectment pro- 
ceeding®.* 

The fact that a person becomes an exproprietary tenant after his being 
adjudicated insolvent, and has not been discharged, does not prevent 
recovery of arrears of rent of the holding from him.* 

But payment of rent to a lambardar who is an undischarged insol- 
vent is not in good faith.* 

It is not noccssai-y in a suit for arrears of rent against a person 
recoi'ded as qabiz for several jears — the real tenants having either aban- 
doned or loat in some manner — that the landlords should get correction 
of recoi’ds first.® 

A kabvliat for a term exceeding a year although it may not bo a 
lease ia evidence of the rent reserved and piyable.^ 

Whoi'o a suit for arrears of rent is dismissed on the finding that the 
land was abadi, though let for agricultural purposes, the tenant is liable 
to pay rent if he continues in occupation.® 

AVhere the landlord prevents the tenant from cultivating the laud 
and the land lies uncultivated, ho cannot claim arrears of rent for that 
period,® 

Where a landlord mortgaged his interest in a tenant’s holding to the 
tenant himself, on bisioi mortgage, i. e., on the terms that the tenants 
would deduct the interest on the mortgage from the rent and pay the 
difference (called the paramsana) to the landlord, the latter is rent 
and may be sued for under section 148,*® 

1 Kundan v. Juuahur Smgh , 19JS A. L. J. y8j=lU;58 A, 1. li. All. G17='1838 
B. D. 804. 

* Biskun Nuth V. Jati Ram Lagan, 1939 A. L. J. 617=1939 A. I. It. All. 500= 
1939 It. D. 234 ; Ear jit Sitigh v. Furan Chandar Singh, B. E 13 of 1881. 

* liar Sarup v. Tub fa Singh, X U. D. (H. C.) 03. 

« Natha Mat v. Desraj, XV U. D. 236=15 L. B. Itcv. 373 ; Mata Pratad v. Sam 
Adhin, XV U. D. 503=16 L. E. E«v. 98. 

6 Janki Ballahh v. Pran Sukh, XV U. D. 372. 

* Dharam Dat v. Data Din, 15 L. B. Bov. i532=XV D. D, 368. 

1 Udit Narain Singh v. RampA Singh, 12 0 C. 140=2 I. C. 920 ; Raj Kwr v. 
SaU Baksh, 9 0. C. 296 ; Muhammad Uusain v. CjutI of Wards, 9 0. C. 362. 

* Chunna v. Ram Pariah Singh, XX U. D. 164=1939 B D. 129. 

» Ram Pal Singh v. Aldul Ilamid, 1934 A. I B Oadh 97=18 E. D. 66. 

M Saldeo v. Jai Nath, 1922 A. I. B. Oadh 75=9 0. L. J. 141=67 I. C. 808. 
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Where the plaintiEE is the mortgagee holding under a voidable or void 
transfer, he can -ucceed if he proves a contract, expressed or implied, of 
tenancy between him and defendant.* 

And the landlord remains entitled to the rent even though his right 
of redemption is extinguished,* and a civil suit does not lie to get over a 
revenue court decree as to this.* 

3. Under- Proprietor’s Rent— A person declared to be an under- 
propiietor under section 107-Ii, Oadh Act, was hold not liable for the rent 
assessed under that section until the date of declaration made in the 
decree * 

The amount fixed by the settlement court as an under-proprietary rent 
cannot bo altered.® 

Under-propriotary rent is not malkana, and suit for its recovery 
was governed by section 132, Oudh llent Act, and not by Article No. 
132, Limitation Act.® 

A suit for I'ccovery by a superior proprietor of the patwari rate due 
from an under-propriotor with whom a sub-settlement of tho whole 
vill.igo had been made was held to bo, under section 108(2) of tho Oudh 
Act, for rent.* 

Plaintiff sued to recover a sum alleged to bo duo to him from defend- 
ants as agents employed by her to collect rent, or as arrears of tent pay- 
able by them as thekalars of tho village. The court in which it was 
filed was competent to entertain it either as a suit under clause (.5) or as a 
suit under clause (2) of section 108 of the Oudh Act. Tho finding was 
that the defendants were liable under clause f2) as thekadars. The suit 
should not bo dismissed on tho ground that the plaint contained inconsist- 
ent allegations ® 

4. Grain rent.— When the plaintiff set up a definite case of grain 
rent it is for him to show how much grain was raised, the portion of it due 
to him and the value thereof at tho market rate. He cannot rely upon 
the statistics of other years ; and the court cannot strike a mend rate to 
airivo at the amount duo to him.® 

When rent was payable in kiml and tho tenant had negligently 
omitted to cultivate, there could bo no suit for tho money equivalent 

* Mathura Ran v. Jan Khan, XX U. U 120=1938 K. U. 85. 

*Ib. 

» Ih. 

* Partab Bahadur Singh v. Bajrang Bali Singh, 11 0. 0. 187. 

® Jai Patter Singh v. Ram Rattan Lai, 1 0. 0. 124. 

» Brahma Din v. Sangam Lai, 1938 0. W. N. 1368=1939 R. D. 50=A. I. B. 
Oudh 57. 

* Uor Charan Dae v. Pirtlii Raj Singh, 11 0. C. 32G, over ruling (Oudli) Rent 
Act, Ruliog No. 73 But see Deputy Commieeioner v Nnrayan Dat, 12 0. 0. 205. 

® Jafri V. Taleyar Khan, 1 0. C. 88. 

0 Bindeihwari Pratad Singh v. Biekeehwar Singh, 2 0. L. J. 383=30 I. C. 499. 
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of the rent. Hence the landlord’s remedy was not a suit under this section 
but a civil suit for damages.* 

To obviate the difficulty presented by the last case kahuHats some' 
times stipulated tor rent in words to the effect that if the tenant 
neglected to cultivate or grow good crops, the landlord would be com- 
petent to realise according to certain standard ; and if the tenant refused 
to deliver tho landlord’s share of the crops raised, he would pay a certain 
sum. If crops were grown and the landlord sued for the money eqni« 
valent to bis share, he could not be met with the plea that he was 
entitled only to the amount fixed.* This at first sight seems to be in 
confiict with Basiruddi v. A/sarunnissa,^ The question really depends 
on whether the kabuliat or lease vested the option in the tenant or tho 
landlord. If the tenant had the option of paying in kind or a sum of 
money agreed upon, and he elected to pay the money, the landlord could 
not insist upon being paid the value of his share in the crop.* 

This was much more so when the quantity of grain to he delivered 
was specified,^ unless an intention to the contrary, viz., that the real con- 
tract was the market value, was inferable.* 

The fact that the landlord had accepted a money rent for some years 
did not preclude him from insisting upon being paid in kind or the 
money equivalent.^ When rent was payable, partly in cash and partly in 
kind, and the value of the latter was fixed tho tenant was liable to pay 
the fixed sum only for tho rent in kind.® 

If the price of the grain was fixed at a certain rate, and the total of 
tho cash and grain rent reserved by a mokurrari maurusi lease was put 
down at a sum which was the aggregate of the two, and there was a 
clause against increase or abatemonCt the rent was deemed to be a fixed 
one, and the landlord could recover only at the rate of tho aggregate sums, 
as tho lease was mokurrari maurusi.^ 

5 Alternative remedies — Under the Agra Act of 1926 the reme- 
dies open to the landholder, ois., suit, distraint and notice, could be availed 

1 Sri Krtthnu Lai v Ghulam Subhani, 17 0. C. 55=1 0. L. J. 147=23 I. 0. 460. 
Contra, Jnderpul Singh v. Bafalt, 20 A. L. J. 771. 

* Katikanta Dat v. ilohesh Chandra, 40 1. C. 836 (C). 

3 21 C. W. N. 860=40 I. C 833. 

♦ Nilmadhab v. Kethah Lai, 26 0. L. J. 94=40 I. C. 819 ; Fran Krishna v. Sto- 
hssh Chandra, 47 1. 0. 131 (C) ; Gurudas v. Gobinda Chandrai 24 C. W. N. 85,= 
54 I. C. 914. 

h Sasi Shusan v. Umabanto, 20 C. L. J 153=19 C. W. N. 1143=25 I. 0. 171 ; 
Atul Chandra v. Esan Ali, 13 I. 0. 423 (0) ; Afar v. Surja Kumar, 12 0. L J. 649 
=15 0. W. N. 249=7 I. 0. 842 ; Ananda Chandra v. Makram Ali, 10 0. L. J. 144= 
3 I. C. 204. 

^ Akhar Ali v. Durga Kirpa, 12 0. L. J. 589=8 I. 0. 944 j Zsafv. Oopal 
Chandra, 12 C. L. J. 698=8 I. C. 896. 

3 Sohobut Ali V. Abdool Ali, 3 0. W. N. 161 

• Dvoarka Nath v. Durijsndra, 30 0. L. J. 35=33 I. C. 103. 

• Asutoth V. Bar Charan, 23 0. W. N. 1021=47 Cal. 133=53 I. C. 328. 
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of simnltaneously. But now the position has been changed. In the first 
place the remedy by way of diatraiiit has been taken away and secondly 
the two remedies that now exist, viz , suit and notice cannot be resorted 
to simultaneously. By the omission of ihe words ‘‘ or in one or more of 
such ways ” the lemedies have been made only alternative. 

An application for notice under section 1G3 is not a suit, altliongh on 
contest it is deemed to be one. It is doubtful whether this puts it in 
precisely the same category as a suit. The notice is to pay up or to lio 
ejected and on contest the decree will be to pay up or bo ejected. When 
the application is contested, it is to be tiied, if excetding Rs. 200 in 
value, by the Assistant Collector in charge of the sub-divi.^'ion. The 
application itself fall in Group 0 and even when contested it does not 
find a place in Group A. 

A suit under section 148 is one for money only ; it is triable, if 
exceeding lls. 200 in value, by an Assistant Collector of the first class 
and is in Group A. 

It was held that a suit for arrears for the rabi of a year, the previous 
kharif instalment being then due and not included in the suit because the 
plaintiff had started distraint proceedings for it, barred a subsequent suit 
for 17(ari/ instalment as the distraint proceedings proved infrucluous.* 

6. Payment to one of several co-owners in good faith is payment 
to all.* So is payment in good faith to a proprietor whose interest has in 
fact been sold under section 50, Transfer of Properly Act. 

Partner’s contriiation.- -The contribution to be made by a person 
taken into partnership by a tenant towards the rent is not rent as between 
the tno and a suit by the tenant against his partner is not for rent and 
is cognisable by a small cause Court.* 

7. Who may sue.— A suit for arrears of rent must be brought by 
one to whom it is payable. Where the lambardar collects the rents, he 
alone can bring such a suit.* 

A lambardar of a village who has no proprietary interest in one of its 
pattis— it having been assigned by impeifect partition to ono of the 
co-sharers exclusively — cannot sue a tenant of that patti for arrears of 
rent,* and payment of rent to him is not in good faith.® 

1 Khhan Lai v. Shn Ham, XYIH U. D. 261= 1937 B. D. 394. 

* Odit Narain v. Hudson, 2 VV. R. Act X, 15 ; ilookta Keshi v. Koylath, 7 W. 
B. 493. 

» Ram Nath v. Sikhdar Singh, 49 All. 51 =>15 A. L. J. 862>=45 I. G. 323-=4 B 
and Cr. L. J, 15. 

* See Paras Ram v. Dholai, B R. 21 of 1884 ; Sardar Singh v. Puhup Singh, 
B. B. 1 of 1897 ; Deepa v. Ddai, B. K. 6 of 1903 ; evpii for rent due before till 
sppowtaiaat, Mojiz Fatima V. All Akhar, 42 AU 414=»18 A. L. J. 435=>56 I. 0. 
112=.1V U. D. 770=1 L. B. Kav. 12I=G B. U 353. 

* Sundar Lai v. Suhtdar Sinqh, 1932 A. L J. 507=1932 A. I R. All. 416 ; 
Khan All Khnn v. MnU-ul zaman Khan, 1931 A. L. J. 1068=1932 A. I. B All. l52 
=134 1. C 455=16 B. U. 22. 

* Dahra Kishort Ckand v. Jamna Bai, XVllI D. D. 55=1937 B. D. 66. 



Seo 148] Methods of recovering arrears of rent 447 

And the co-sharer whoso patti has been assigned may sue in a civil 
court for a declaration that the lambardar has no right to collect the 
rents thereof.* 

Where a co sharer by custom or contract collects his share of the 
rent alone, he may sue for it under 3ocr.ioii 2J4G (2) : but where the rent is 
payable to several persons jointly, all must sue, section 246 (1), or 
those who refuse may be joined as defendants, section 246 (3). A 
mortgagee of an occupancy holding whose mortgage is illegal cannot 
recover rent from a sul)tonant, oven if let by him, where the subtenant 
has paid the rent to the original tenant.* 

A pre-emptor is not entitled to sue until he has paid the price fixed 
for pre-emption by the court.* 

On dismissal of a vendee’s suit for arrears of rent (in which the 
vendor is also implicated) on the plea tint defendants are proprietors, the 
vendor has right of appeal, as ho is obviously affected by the dismissal/ 

This was a single judge decision by which the case was remanded. 
After remand, the lower court di'>mi«sed the suit on the merits and the 
vendor again appealed to the High Court, the vendee not having 
appealed. Then two judges ruled that he had no right to appeal praying 
that a decree be passed in plaintiff’s (vendee’s) favour.® 

Order 2, rule 2, 0. P C. applies and a part of the rent not sued tor or 
relinquished in a suit cannot bo sued for subsequently.® 

A person who has assigned the rent recoverable by him in respect 
of a hirt land cannot sue for arrears of rent from the tirt-holder so long 
as tlie mortgage subsists. ^ 

The sij’-holder collects the rents of the actual cultivators, the shikmis, 
and hence the lambardar cannot sue to recover arrears of rent from 
shikmis if he is not a co-sharer in the patti in which the sir is situate.® 

A mortgagee, not in possession, of an occupancy holding, cannot 
sue a sub-tenant for rent,® unless ho has sub-lot the land to or received 
rent from him 

* Khan Ah Khan v. Matit ul-sanmn Khan, 1931 A. L, J. 1068. 

* Ata Husain v. Rammnn Lai, 78 1. C. 539“=1924 A. I. B. All. 710. 

S Budlii V. Nanhuliu, XI U. D 234. 

< Ntrmul Singh v. Zamiruddin Khan, 1935 A I. R All. 984— XVI U. D. (H. 0.) 
570. 

* Nirmal Singh v Zamiruddin Khan, 1937 A. L J. 296=XVIII D. D. fH. 0.) 
32=*1937 R. D. 151. 

® Oailli Reut Act Ruling 4t 3. 

^ Shea Ratan Singh v. Jagan Nath, XVII D. D. (II C ) 217=1936 B D. 633. 

^thiidin V. Abdul Wnhab, U U. D. 423. See N Mai y. Thakur Din, 11 \J. D. 

621, as to when a slr-liolder has usurructuirily mortgaged bis right. 

® Kesho V Rabu Lai, B. B. 2 of 1897. 

1® Kanahya Lai v. Mfita Dayal, B. R. 4 pf 1901. 
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When another person has established a superior right to that of a 
recorded owner, the tenant may insist upon the snit being dismissed.* 

8. What may be sued for. — ^The suit must be for arrears at the 
rate agreed or determined and where it has been enhanced, at the 
enhanced rate. But if the landholder has given op his right to demand 
vent at the latter rate, he will not bo allowed to go back on his contract * 
A provision in a sublease that the sub-tenant may pay direct to the 
headlessor will not preclude the .sublessor from suing for any arrears of 
rent that have not been paid by the sub-tenant either to himself or to the 
headlessor.^ 

But the sublessor cannot recover the rent payable by him which has 
been paid by the sublessee under the terms of the sublease to the 
zamindar.* 

Payment of rent made in good faith by a tenant to the recorded 
proprietor absolves the tenant from liability to anothei co-sliarer. 

One suit for rent, of sir and khudkasht of different periods hold under 
one engagement is maintainable.® 

Insolvency of the tenant did not bar a suit under section 16 (2) 
Insolvency Act of 1907.® 

Now, the institution of a snit for arrears of rent against an adjudi- 
cated insolvent tenant is not permissible A landholder may however sue 
for arrears a tenant who has applied to be but has not been declared an 
insolvent, and a decree may be passed against him.’ 

9. Parties to suit. — A mortgagee of the bolding is not a necessary 
party.® 

10. Instalments —A decree to pay arrears in instalments is not 
warranted.® 

The provisions of 0. 20, R. II, Civil Procedure Code, are inconsistent 
with these sections, as regards tenants other than fixed-rate or permanent 
tcnuroholders ; and hence a court has no power to pass a decree for 
arrears of rent payable by instalments.*® 

1 Rani Eaghubani Kuer v. Hashmat Alt, 7 0. 0. 78. 

* Ranjii v. Kori, 6 B 5 of 1883. 

® Baldeo v. Gokul, B. R. 18 of 1883 

® Khuihalo v. Jltcari, XIII U. D. 59. 

S Naubat Stngh v Jai Ram Singh, 1927 A. 1. B. All. 724=8 L. B. Rev 300*= 
Vlll U. D. (H. C.) 270=1927 B. C. 336=105 I. C. 880=11 B. D. 301. 

® Kalika Das v. Gajju Singh, 43 All. 510=19 A. L. J. 439=1921 A. I. B. All 
13=62 I C. 897=3 U P L. R. (A.) 73 ; Ali Ahmad v. Brij Ratan, 7 Kev and Cr- 
L. J. 298=B. R. 4 of 1921=IV U. D. Iiii=3 L. B. Bov. 339. 

* Huh. Ishaq Khan v Kalloo, XVII U. D. 137, 182. 

8 Balwant Singh v. Faisulla, 31 I. 0. 456=1 U. D. 292. 

8 Liladhar v. Laiji, I U. D. 255. 

10 Harakh Chand v. Safida .Begam, 54 All. 521=1932 A. I. R. All. 436=1932 
A L. J. 315=13 L. R. Rev. 146=16 B. D. 325— XIII U. D. (H. C.) 67. 




Seo. 148] Methods of recovering arrears of rent 449 

A decree cannot be passed against a surety for attachment before 
judgment nor can his property be attached ‘ A decree cannot be passed 
for an instalment of arrears not claimed in the plaint.* 

11. Substitution of another contract —Where a bond is taken 
for the balance of rent duo, a suit on the bond lies in a Civil Court,® so 
a .suit for the balance of rent duo on an adjustment of accounts between 
the landholder and the tenant,* so a suit for arrears against the buyer of 
tenant’s crops who was allowed by the landholder to remove them on a 
promise to pay np the arrears,® 

An award made by arbitrators as to the amount of rent payable by 
a tenant to his landlord awarded a certain sum to the landlord.® A suit 
to enforce the terms of tho award could be brought in a Civil Court, 
as the suit was not for arrears of rent bul for the broach of a contract.® 

Payment of rent ill good faith to the recorded proprietor absolves the 
payer from liability to an other claim ml. ^ 

Siaha unsigned by the payer is not evidence of the payment of rent.® 

If the landholder accepts rent from the mortgagee of a holding he 
cannot again suo the tenant for the same rent.® 

12. Suit —A suit for arrears of rent falls in Grroup A (No 2) of the 
Fourth Schedule. Where the amount claimed does not exceed Rs. 200, it 
is triable by an Assistant Collector of the second class and the plaint 
must be filed in the Court of the Tahsildar and an appeal from the 
decision lies to tho Collector Where the amount claimed exceeds 
Rs. 200, the suit is triable by an Assistant Collector of the first 
class. In Oudh, a difficulty may arise as to jurisdiction. Under the 
Ondli Act, suits of value not exceeding Rs. 100 lay in the Court of a 
second class Assistant Collector with a right of first appeal to the 
Collector. Now a rent suit valued at Rs, 200 or less is cognizable 
by an Assistant Collector of the second class with a right of appeal 
tn the Collector. Tho limitation is three years from fifteen days after 
the arrear became due. The court-fee is assessed on the amount 
claimed. The plaint shall give the particulars mentioned in 0. 7, 
Civil Procedure Code, and specify the name ot the village or mahal and 
tlie pargana or other local division in which the land in respect of which 


J HdJ Bahadur v. Ram Dri, IV U. D. 620. 

* Bhim Sen v. Chokliey Sirigh, 9 L. E Rev. 28G=»IX D. D. 96=12 E. D. 700. 
® Jai Bant v. Shea Shampat, 5 N. W. P. 84. 

* Dooley Chand v. Goordayal, 24 W. B. 218. 

® Aehul V. Oanga Pershad, 2 Agra 73. 

® Ram Sarup v, Sant Baleth Singh, (Oudb) Set. Ca. No. 218. 

7 Kallu V. Kishore Kuar, B B. 4 of 1885. 

® Suckit V. Manohar, XVIIl U. D. 298=1937 R. D. 459. 

® Iqbal Narain v. Dewka, 8 0. L. R. 11. 

T. A.— 67 
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the reut is oUiineJ U situated, aul (unless such land can bo otherwise 
adquately described) the nuin'ier of each fiell according to the Govaru- 
iiieiit survey, Lt shill also contiin a stitenent of iiccouiit showing the 
annual de iiaud for each period to wh,o'i the suit relates, the amount 
(if any) received aud the amount to bo due.* The decree shall state the 
amount (inclndnig inlo/est) duo on account of each agricultural year in 
respect of which relief has been granted.* 

Such a suit is within the esclusiye jurisdiction of Revenue Courts, 
provided the rent has been fixed by agreement between the parties or 
by a Court of Revenue. Because tbo rent is not assessed, the landholder 
cannot sue the occupier in a Civil Court for compensation for use and 
occupation.® 

Addition of a prayer for determination of rent does not take the suit 
out of this bection.* 

A suit under this section cannot he decreed until the correct rent 
is proved or if none exists until it is faxed.® 

A suit for arrears agiinst a lessees of agricultnral land is one under 
this section® ; so is a suit against the heir of a deceased tenant, who has 
succeeded to and taken the holding, for arrears which accrued in the 
latter's lifetime ^ B it a suit for such arrears against the heir of a 
deceased tenant who does not take up the holding is outside the scope 
of this section, as such heir is not the snccessor in inteiest of the 
deceased in the holding. 

A suit to pay an additional sum for a year for which rent has already 
been paid does not lie in a Revenue Court.® An amount entered as zaid 
inutaiaia m the papers cannot be sued for,® unless it is deemed to be 
part of the rent. A suit for damages for not sowing crops in a year 
where rent is half tbo produce is one for rent.’® 


* Serial No. 8 of List IE of the Second Schedule 

* Serial No. 9 of eaiiie. 

* Ram Pratad v. Dinakuar, 4 All. 515=2 A. W. N. 121 ; Dhyan v Thakur, 2 
A. W. N. 138. 

* Ka}ka v. Ram Suahit, VI U. D (H. C ) 182=6 L. B Rev. (Ondfa) 85=12 

0. L. J. 362=2 0. W. N. 499=89 1. 0. 511=1925 R C. 382. 

® Bhagvsan Din v. Bhola Bux, 1941 B. D 337. 

* Nagar Mai v, Mac/iAerton, 3 AH. 766=1 A. W. N. 66. 

* Lekhraj v Rai Singh, 14 All. 381=12 A. W. N. 143. 

* Maharaja of Benares v. Abdulla, IV U. D. 206=2 U. P. L. B. (B. B.) 94=60 

1. C. 255=6 R. and Cr. L. J 271=6 B. D. 409. 

8 Dharam Narain v. Durga Dei, 9 L. B. Rev. 300=IX D. D. 144=12 R. D. 631. 
1® Narendra Pal Singh v. Bajati, 45 All. 7=20 A. L. J. 771=1923 A. I. B. All. 
60=V U. D. (h. C.) 106=1922 B. 0. 337= 8 B. and Cr. L. J. 273=68 I. 0. 985=4 
U. P. L. B. (A.) 206=3 L. R. Bev. 477=7 H. D. 11. 
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A suit by A against B for his share of the produce of a tank to which 
both are eutitled is not between landholder and tenant and lies in a 
Civil Court.* 

An assignee of arrears of rent which had accrued due at the date of 
the assignment can and must sue for them in a Revenue Court.* 

Section 103 empowers a landholder to apply for a notice to a tenant 
to pay up his ai rears or to be ejected. The proceeding becomes a suit 
when the tenant appears to contest the notice. 

A sued iB in a Revenue Court for ejectment as well as for arrears of 
rent. Both suits ware dismissed. A now sued B and olliers in a Civil 
Court praying for declaration of his proprietary title, for a peimanent 
injunction restraining 5 from paying rent to the other defendants and 
for the arrears of rent already paid by B to the other defendants. Held, 
the suit was properly brouglit as the claim for arrears vas not against 
the tenant B, but against the other defendants, rival zamindars.® 

A suit for ejectment under section 61 Ondh Act for lent not having 
been paid was held not to be based on the same cause of action as one 
for recovery of the arrears of rent due. Hence its abatement and conse- 
quent dismissal did not under 0. 22 r. 9, C. P. C. bar a subsequent suit 
for tho recovery of such arrears duo in respect of the land ♦ 

Where in a previous suit for arrears of rent the plaintiff failed to 
prove that the defendant was a tenant-at-will the decision was held not 
to be res judicata in a subsequent suit for arrears of rent claimed from 
the defendant as an exproprietary tenant*. Failure to raise, in a suit for 
arrears of rent, a pica that the defendant was not lialdo to pay rent 
and that there was no valid lease precludes the tenant from raising 
that plea in a subsequent suit for arrears.® 

Grove. — A suit for (ho share of tho value of fruits of a gro\o payable 
on account of the grove lies in a Revenue Court.* 

149. A co-tenant who has paid rent on account of another 
co-tenant or from whom such rent ha,s been 
Suit against co-tenant. recovered may sue such co-tenant for the 

amount so paid. 

1 Sanwalia v. Nathi Litl, 47 All. 920=1925 A. 1. K. All 5(51=23 A L J. 560 = 
VI D. D. (H. C.) 520=6 L. B. Bev. 188=(1‘)25) B. C. 373=88 I. C. 604=9 B. D. 
154. 

tNathu Lai v. Keirnl Ram, 57 All 2.30=1934 A. L. J. 848=1934 A I. B. All. 
893=XV U. U. (U. 0) 201=15 L R. 493 ; DicatJca Singh v Jafar Ali Khan, XV 
U. D. (H. C.) 257=15 L. It. Rev. 593=19.34 A. L. J. Note p. 851 = 1934 A. I R. All. 
1066=4 A. N. R. 393=151 I 0 967=1934 A L. R. 926=18 R. D. 468 ; Ram 
Charan Das v. Nazferan, 1935 A L. J. 341 = 1935 A. 1. R. All 342=XVI U. D. 121 
=19.35 R. D 92. 

® Ram Gobitid Singh v. Mathura Prasad, II U. D. 685. 

4 Kailas Chandra v. Sarjoo, XVIII U. D. (II. C ) 52=1937 R. D 154. 

* Bhan Partub Sahai v. Shea Dat Bahadur Singh, 15 0. C. 45=15 I. 0. 189. 

® Partap Narain Singh v. Ragho, 7 0. 0. 169. 

* Raghubar Rat v. iladho, 15 A. L. J. 623=41 1. 0. 908. 
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This section is new. 

The section does not authorise a Court decreeing the suit to award 
any interest. 

The suit is at No. 3 oE Group A of Schedule IV. If nor exceeding 
Rs. 200, it lies in the Court of an Assistant Collector 2nd class, with a 
right of appeal to the Collector. If above that Bgnre it must bo brought 
in the Court of an Assistant Collector of the first class with a right of 
appeal to the Civil Court. The limitation is three years from the date of 
payment or recovery. Court-fee is payable according to the Court-Fees 
Act. 

150. (1) A plaintiff may unite in the same suit several 

claims for arrears of rent against the same 
Joinder of claims tenant, provided that they are in respect of 
for arrears. holdings situated in the same village. 

(2) In such a suit the decree sliall specify se])arately the 
amount, if any, found due in respect of the several holdings. 

This section reproduces section 133 of the Agia Act of 1926. 

Views previously hold wore similar.* 

Where on a partition of a mahal the land of a holding is disfrilmted 
in two or more new mahals, a separate suit may be brougln in respect 
of the land in each new mahal.* In the Benares division a (atuqa 
means an area in one or more villages held under one eng igcnnont, and 
unless it is proved that rent is payable for each village separately, a 
suit cannot be brought in respect of the fields in a single village when 
they form a portion of the holding.* 

The word ' holdings ’ is important. If there is one holding of land in 
more mahals than one belonging to the same zamindar one suit iii 
respect of the rent of it will not be bad.* 

151. (1) If it appears to a court ]>a8.sing a decree in a suit 
HemisBioii for calamity arrears of rent that the area of the hold- 

by court decreeing claim ing was SO decreased by diluvion or other- 
for arrews. oj. produce thereof was so 

diminished by drought, hail, deposit of sand or other like calamity 
during the period for which the arrear is claimed tlnit the full 

1 Rudra Parlab v. Gajadhar Singh, 14 O. C. 287 ; Bad)i Din v. Math uta Prasad, 
XV U. D. 408 ; Badri Narain v. Maheth, IV U. D. 687, but see Jagannalh Prasad v. 
Tore, 3 A- L. J. 610. 

* Bhup Narain Rai v. Sri Thakur Radha Krishna Ji VI U. D. (H. C.) 219—5 
L. R Rev 211=1924 B. 0. 41=9 R. D. 431. 

» Sri Radha Kriehnaji v. Sarju Rai, B. R. 1 of 1925=VI U. D. (B. K.) LXXII'- 
1925 R. 0. 14.5. 

* Data Ram v. Jhaoo Lai, 1936 A. I. R. All. 200=XVI U. D. 663=1935 E. D. 

<42. ' _ 
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amount of rent payable by the tenant for that period cannot be 
equitably decreed, the court may, with the sanction of the 
collector, allow such remission from the rent payable by the 
tenant for that period as may appear to it to be just. 

(2) An order of the collector under sub-section (l), giving or 
refusing sanction to a remission of rent, shall not be questioned 
in any civil or revenue court. 

( 3 ) Nothing io this section shall be deemed to authorize any 
remission in the rent payable by a permanent tenure-holder, or 
a thekadar or, except when the area of a holding is decreased bv 
diluvion, bv a fixed-rate tenant. 

(4) No remission made under the provisions of this section 
shall be deemed to vary the rent payable by the tenant otherwise 
than for the period in respect of which such remission was made. 

(5) When a court allows remission under this section the 
Provincial Government or any authority empowered by it in 
this behalf shall order consequential remissions of rent and 
revenue in accordance with the principles contained in the Sixth 
Schedule : 

Provided that nothing in this sub-section shall affect tracts 
assessed to revenue for periods of five or eight years. 

(6) The provisions of this section shall not apply to alluvial 
tracts in which there is a local custom providing for remissions 
of the rent of holdings, the culturable area of which has been 
decreased by diluvion, deposit of sand, or the like causes. 

1. This sGctioii reproduces section 72 of the Agra Act of 1926 sub- 
stituting in suh-section (3 ) “ except when the area of a bolding is 
decreased by diluvion, by a fixed-rate tenant ” for “ fixed-rate tenant,” 
with certain other alterations. It also corresponds to section 19 of the 
Oudh Act. 

Section 72 of the Act of 1926 in effect reproduced sectiou 50 of the 
Act of 1901. 

2. The court must be satisfied that the decrease of area or produc- 
tion is such that the full rent cannot be equitably decreed. The mere 
fact of decrease is not sufficient. 

There ia nothing in the section to prevent its application to tenants 
holding land in revenue-free villages ; and therefore if the Collector has 
sanctioned the remission of the rent of a tenant in such a village, no 
Civil or Revenue Court can, as shown by sub-section (2\ question the 
remission.* 

3. Sub-section 6- -R a local custom is proved, or admitted, the 
Court has to ignore the section altogether and act according to the custom. 
It has not ro got the sanction of the Collector nor has the latter to consider 

^ Jatdeo Dai v. Bhagioandin, 8 A. No. 102 of 1911, decided on 20th January, 

191?. 


* 
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any question of abatement of the revenue demand. If no such custom 
exists or is proved, the Court has to apply the section. 

The difficulty that arose in Juthi Vpadhaya v. Keslio Prasad Sinqh^^ 
no lorgor exists, for now the sub-section expressly says “ in which there 
is a local custom. ’ In the ropeiiled words use “ .,,claimed...undor any 
local custom “ Local custom ” means an existing local custom and 
not one which is merely alleged but is not proved. When a custom is 
alleged but not sul>stantiated the court may act under sub-section (1). 

To justify the application of the subsection, the following things are 
necessary : — 

(t) the existence of a local custom of remission of rent : 

(it) the custom should provide that in case of a decrease in the 
cultnrable area by diluvion or deposit of sand or the like 
causes, a pait of the rent would not be realisable, and 
(iii) the area to which the custom relates falls under the des- 
cription of alluvial tract. 

152 . Any person to whom any sum is due on account of 

canal dues under section 47 of the Northern 

Sait for arrear. of Q^nal and Drainage Act, I87S, may 

irneation does. c p u „ > 

sue for the recovery of such sum. 

This section is new as it stands. The corresponding section in the 
Agra Act of 1926 was section 136, which has now been materially alteied. 
Now there can be a suit for canal dues but they are not on the same 
footing as arrears of rent. This makes useless the decision in Shavkar v. 
Desraj * 

The suit is No. i, Gioup A of the Fourth Schedule. The limitation 
is three years f'-om the d.Ue of delivery of canal jamahandi and the court- 
fee is as provided in the Court-Fees Act. 

153. .Arrears of rent due in respect of Crown property 

Recovery of arrears Of *11 respect of an estate attached under the 

in respect of Crown provi'ions of section 150 of the United 

property. Provinces Land Revenue Act, 1901, may 

be recovered in accordance with the provisions of sections 
39 to 42 of the United Provinces Court of Wards Act, 19 12, 
as if they were arrears due in respect of property under 

the charge of the Court of Wards. 

1. This section corresponds to section 132 (2) of the Act, of 1926. 

2 Provisions of the Court of Wards Act, sections 39 to 41, of 
the Act, of 1912 are made applicable to the recovery of rents in all 
Government property. Those sections are reprodneed below 

Section 39(1) Notwithstanding anything to the contrary contained 
in the Agra Tenancy Act, 1901, the Oudh Rent Act, 1886, or the United 

1 54 All. 753=-1932 A. L. J. 495=1932 A. I. R. All. 481=138 I. 0. 84=16 R. D. 
406. 

» 20 U. D. 221=1939 B. D. 238. 
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Provinces Local and Rural Police Rates Act, 1906, arrears of rent, rales 
and cesses due by underproprietors, fanners or tenants in respect of 
property under the charge of the Court of Wards (whether such rates, 
rents and cesses lieoarne due before or after the Court of Wards took 
charge) may, under the order of the Collector of the district in which 
such property is situated be recovered as arrears of land revenue by any 
process by which arrears of land revenue may, for the time being, be 
recovered. 

(2) Nothing in this section and the next three following sections 
shall be held to prevent the Collector from procireding under section 185, 
United Provinces Land Revenue Act, 1901 , in any case to which that 
section applies. 

Section 40(1). When a Collector decides to proceed under the 
last preceding sect ion he .■'h ill, on being satisfied that the airear is due 
and that payment thereof has Ijeen demanded, grant a certificate stating 
the amount duo and the per=on by whom it is payable and such certificate, 
save as otherwise provided by this Act, shall be conclusive proof of the 
matters therein stated. 

(2) The certificate shall be for the amount of all arrear and interest 
due and lecoverable under the Agra Tenancy Act, 1901, the Oudh Rent 
Act, 1886, or the United Provinces Local and Rural Police Act, 1906, 
and there shall be payable m respect thereof a court-fee of the same 
amount as is payable under the Court-Fees Act for the time being in 
force in respect of a plaint for the amount under section 102 of the Agra 
Tenancy Act, 1901, or sod ion 108 A (2) of the Oudh Rent Act, 1886, 
and the amount of such court-fee may be included in the amount for 
which the certificate is given. 

Section 41 (1) If the person named in the certificate denies his 
liability for the amount named therein or any part thereof he may, 
within 30 days of receiving notice thereof or if no notice is given, 
within 30 days afier any process for realising the amount or enforcing 
the certificate has lieen executed, present a petition to the Collector slating 
the ground of his denial : 

(2 The Collector may ; 

(i) reject such petition summarily ; or 

lie) after such inquiry as he thinks fit, amend or cancel the certi- 
ficate or suspend its execution for such time as he may 
think fit ; or 

(iii) remit the certificate and petition to any Rent Court having 
jnrisdiction, to be dealt with as a suit between the 
Manager and the petitioner and the certificate shall 
thereupon be treated as a plaint duly presented under 
the Agra Tenancy Act, 1901, or the Oudh Rent Act, 
1886. 

Section 42 provides that in cases (i) and (it), or if the petition and 
certificate have not been remitted to be dealt with as in (iii) of section 
41 the unsuccessful applicant may file a suit. 
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154 . (1) Iq case of any general refusal to pay rent or any 
„ , . demand on account of canal dues to persons 

the event of general re- entitled to collect the same in any local area 
fusaitopiy. the Provincial Government may, by notifica- 

tion in the official Gazette, declare that such rents or demands 
may be recovered as arrears of land revenue. 


(2) In any local area to which a notification made under 
sub-section (1) applies, a landholder or any other person to whom 
an arrear of rent or of canal dues is due, may notwithstanding 
anything to the contrary in this or any other enactment for the 
time being in force, instead of suing for recovery of the arrear 
under this Act, apjily in writing to the collector to realize the 
same, and the collector shall after satisfying himself that the 
amount claimed is due, proceed, subject to rules made by the 
Board, to recover such amount with costs and interest as an 
arrear of land revenue. 


(3) The collector shall not be made a defendant in any suit 
in respect of an imourit for the recovery of which an order Ins 
been passed under this section. 

(4j Notiiing herein contained and no order passed under this 
section shall debar — 

(a) a landholder from recovering by suit or application any 
amount due to him which has not been recovered 
under this section ; 

{p) a person from whom any amount has been recovered 
under this section, in excess of the amount due 
from him, from recovering such excess by suit 
against the landholder or other person on whose 
application the arrear was realized. 

1. This section reproduces in effect section 13^A oE the Act of 1926, 
omitting sub-section (3^. iSah section (4) reproduces the last poition of 
sub-section (5;. Section 132 A of the Agni Act adopted section 12Ao£ 
the Oudh Act. 

The word “ under-proprietor ” has been omitted, as unnecessary 
on account of section 127. The portion of sub-section (5) prohibiting 
an appeal from an order oE a Collector under the section has been 
omitted. 


In Agra, Schedule IV did not provide any item Eor a proceeding as 
lo give effect to section 132A, 5(a) or (6). The Oudh Act had section 
108(a) on the point. Schedule IV cE the present Act at item No. 5 
provides Eor a suit under clause (6) oE sub-section 4 oE this section. 
The limitation is throe years Erom the date when the excess was 
realised. 
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Landholder, see section 3(11) for meaning. 

For meaning of rent, see section 3(18) and note No. 19 to that 
section. 

2. General refusal to pay arrears of rent or canal dues is the 
sole reason for calling this section into aid ; and the Local Government 
is the sole judge whether this condition exists. 

The drastic machinery of this .section cannot be put into opera- 
tion in respect of anything which does not fall under the conception 
of rent in section 3 (18) or a demand on account of canal dues, 
although the Local Government has made the section applicable to a 
given local area. 

3. Sub-section (2). Sub-section (2) givesthe right to apply for 
action under the section to a landholder or any other person to whom 
an arrear of rent or of canal dues is due. t)n an application being made 
under the sub-section, the Collector has to satisfy himself ( 1) that the 
Local Government has by notihcaiion declared that in the particular area 
rents or canal dues may be recovered as arrears of land revenue, (2) that 
the application is in writing, (3) that the amount .-ought to bo recovered 
is due and that rules made by the Board do not in any way impede or 
limit his action. 

One w.iy to challenge the order of the Collector under the section is a 
.suit which falls within the purview of subsection (4). In the process 
of satisfying himself that the amount claimed is due, the Collector will 
have to see the exact amount of the rent of the holding and how much of 
it has been paid ; and where interest on arrears is also claimed whether 
such interest should be allowed. 

4 Sub-section '3) exempts the Collector from being impleaded in 
a suit, piesumably under sub-seclion (4) 

5. Sub-section ( 4 I confers the right of suit on i) landholders and 
(ii) per.sons from whom any amount in excess of the amount due from 
them has been realised, who are not sati.sfied with the justice of such 
order. 

Clause (b) confers on a person a right to .sue, \^hen the amount 
recovered under the section is in excess of the amount due from him ; 
if nothing was due from him to the applicant landholder because the 
latter was not his landholder, or because no rent was fixed, or because 
the whole of the lont has been paid, the whole of the amount recovered 
under this section is in excess of the amount duo. It is, however, open 
to doubt whether clause (b) applies to such a case. When the Collector 
has proceeded on the basis of a rent larger than that admitted by the 
tenant, or has allowed him credit for less than what he claimed as paid, 
the case is clearly within the sub-clause 

Procedure on applications. — See Appendix 8 at the end of the 
book. 
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Application of some 
sectioQi relating to 
tenants to permanent 
tenaie-holders, etc. 


CHAPTER VIII 
Ejectment 
General 

155. In section 183, section 185 and 
section 186 and in no other sections o£ this 
Chapter “ tenant ” includes an under-pro- 
prietor, a permanent tenure-holder and a 

fixed-rate tenant. 

This section is new. The exclusion conlained in the words ‘‘ and in no 
other section of this chapter should ho noted. The section i.s aiisoiute 
in its terms without any exception or reservation, or control by other 
provisions of the Act or Chapter. 

The provisions of sections 183, 185 and 186 have been made applica- 
ble to under-proprietors, permanent tenure-liolilors and lixed-rate tenants. 
These sections deal with remedies for wrongful eji'ctinent — section 183 
provides for a suit by a tenant wrongfully ejected, section 185 
deals with the frame of such a suit and section 186 provides for the 
reinstatement of the tenant. 

156. The provisions of this chapter relating to occupancy 

Application of pro- tentints .«=hall apply to permanent lessees and 
visions of this ohap- to tenants holding under ti special agreement 
ter to permanent lessees, or decree in Oudli, except in .so far as they 
are inconsistent with the terms of the lease, 
agreement or decree under which they hold. 

1, This is new. Cf. section 52 of the Oudh Act. 

2. Tenant holding under a special agreement —See section 25 
and notes thereunder. 


Where a special agreement provides for ejectment on default in 
regular piyment of rent, the landlord must proceed under section 163, or 
obtain first a decree for arrears of rent,^ as lliere is no such inconsis- 
tency as is contemplated by the section. Where a term lessee is not to' 
be ejected during the term of his lease so long as he keeps the rent 
reguMily paid up, the landlord must wait until the end of the term to 
eject him in case the rent is paid up regularly.* 

The special agreement, lease or decree must contain a power of re- 
entry on breach of a covenant or term in it ; if it does not, a right of 
re-entry or ejectment will not arise — e. g , if there is no right of re-entry 
reserved on the breach of a condition against alienation.^ 

1 See Bageshar v. Ram Adhm, II U. D 388. 

* See Raghu Nalh Prasad v Gheesan, II U. D. 80 

^ Bhikariv. Cowt "f Wards, IM D 178=10 L J 273=24 I. 0. 780 ; iol 
Bahadur v Muhammad Kar.m Khan, Hel. C. No 24') ; Muhammad Khan v. Chedan, 
15 0. C. 91 = 15 I C. 315 j Ajudhia Estate v. Lachmi Narain, III I'. L). 362 ; PatA 
Bahadur v. Nogendra Bahadur, 7 0 L. J. 60=111 U. D. 618=55 I. C 18 ; Court of 
Wards v. Muhammad Ameer, 5 0. L. J. 149=46 I. 0. 72 ; Indrapal v. Unum 
Raman, IV U. D. 546. 
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3. In Indrapal v. Uman Raman^ after referring to the case in 
ill U. D. 619 decided by Mr. Harrison, the judgment proceeds 
Mr. Harrison refers to 15 0. 0. 91, Ali Muhammad Khan v. Cliedan, 
and states that in that case the law laid down is that where there 
is no express penalty of forfeiture in re.cpect of a lease, a mortgage 
does not give a cause of action for ejectment, but a sale does, as 
it involves an entire abandonment of the lessee’s rights in favour of 
another person. On the other hand in the case of Katesar Estate v. 
Muhammad Amin^ the Additional Judicial Commissioner took a different 
view of the decision in question, and stated in his judgment that in 15 
0. 0. 91 ‘ it was held that according to the general principles of law appli- 
cable to leases, a breach of any condition for which forfeiture was not 
prescribed as a penalty under the terms of the lease did not involve a 
forfeiture of the lease.’ On referring to the original judgment in 15 0 
0. 91, I find that the general principle was affirmed in the case, but 
the judgment goes on to say ‘ we note that it may well be that a distinc- 
tion ought to be drawn between tran.-fers by way of lease and transfer by 
way of sales,’ and two cases ai-e quoted by the court in which this dis- 
tinction has been made In selected decision 2 of 1914 the principle 
of law referred to above was affirmed by the Board, but that was the case 
of a mortgage It would appear also from Mr. Harrison’s judgment (in 
HI U. D 619) that the Judicial Commissioner had recently hold that 
the sale of a portion of the rights secured by the lease in question in 
that very case was invalid against the talukdar and that the transferee 
was lialile to ejectment by the Civil Court since he had never been recog- 
nised by the talukdar as a tenant by acceptance of rent. I have sent 
for the file in III U. D. 619 in order to see the judgment in the 
Judicial Commissioner’s case referred to. I find it to be 2nd Civil 
Appeal No. 214 of 1917, Ramanand v. Narendra Bahadur, decided by 
Mr. Stuart, Additional Judicial Commissioner, on 30(h July, 1917. Ho 
found that the lease is non-iransferable, that it i.x immaterial that it 
reserves no right of re-entry since the talukdar’s title is not based on 
the deed but on the fact that the defendant is a trespisser whose only 
claim to remain in the land is that he his purchased what proves to be 
a non-transferable right. Hence he directed his ejectment as trespasser ; 
as Mr Harrison says that the implication is that had rent been collected 
a tenancy would have been recognised and the remedy would have 
lain in the revenue courts. It was found, therefore, in III U. D. 619, 
that the purchaser ha.l no rights other than those of a statutory tenant. 
In the similar case Ram Nath v. Oudh Beharfi the Board held that a 
transferee from a person who claims to be something more than an 
ordinary tenant, but who has no transferable right in the land is simply 
an ordinary tenant ‘‘ The learned member proceeded to hold that the 
transferee defendant was not a trespasser (as the talukdar had treated 
him as a tenant), but a statutory tenant.” 


1 IV U. D. 546. 

* 5 0. L. J. 149. 

s 2 0. L. J. 727. 
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4. Fiiilure to pay the rent due would be an implied ground for eject- 
ment ander an agreement, in the absence of a special contract to the 
contrary,* 

To come under such sections as are referred to in the section, the 
agreement must provide for ejectment for a cause mentioned in such 
section * 

It was held tliat whore the landlord had, contrary to tho terms of the 
special agreement, enhanced the rent of a tenant holding under such 
agreement, which also provided for ejectment in case of rent falling into 
arrears, the tenant could claim the protection accorded to an occupancy 
tenant, as the liability to ejectment in case of arrears referred to the 
original rent.® 

A suit for possession of trees and the laud against a person holding 
on special terms on the ground that hn right to possession had ceased 
is within the exclusive jurisdiction of revenue courts.^ 


fijectmeot to be in 
accordance with the Act. 


157. No tenant shall be ejected from 
his holding otherwise than in accordance 
with the provisions of this Act. 


1 This reproduces section 77 of tho Agra Act of 1926 and section 
A-52 of the Oudh Act. 

Section 77 of the Act of 1926 reproduced section 56 of the Act oi 
1901 and corresponded to section 30 (6) of the Acts of 1881 and 1873, 
and section 21, proviso, of the Act of 1859. 

2. Tenant in this section does not include an under-proprietor, a 
permanent tenure-holder or a fixed-rate tenant. Ejectment of such person.' 
otherwise than in accordance with the provisions of the Act will not 1« 
necessarily wrongful. 

This however does not mean that these classes of persons can be 
ejected anyhow. If they are wrongfully ejected the remedy of seotior 
183 is open to them. 

Ejectment is by notice or application in some cases, and by suit in 
others Under-proprietors, pounanent tenure holders and fixed-rate 
tenants are exempt from ejectment by notice or a 2 >plication. 

3. Tenant, — See section 3,23) for meaning of the term. The ust 
of the word ‘ tenant ’ shows that provisions as to ejectment apply onl] 
to persons who are ‘ tenants ’ gua the persons seeking to eject ; in othe 
words there must be a relation of landholder and tenant, a.s defined in thi 
act, to make Chapter Vlil applicable. For instance, a landholder is no 
bound to proceed under this chapter against an occupier of his land wh 
is not his tenant, {. e.. who is so far as he (the landholder) is concerned 


t Muhammad A»hgar Alt v. Nawah AH, XVI U. D. 446 
® See Har Karan v Gaya Prasad XV U. D. 152. 

* Shpam Behnri JUtsrn v. liam Sunder, XIV U. D. 451, -=14 L. K. Bev. 360 ; St 
also Lakhpat v. Jagdamba Devi, XII U. D. 201-^12 L. B. Bev. 299. 

« Thakur Din v. Hulas, 10 0. C. 188. 
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a mere trespasser,* or a sab-tenant o£ his tenant. The actual decision in 
this case was erroneous inasmuch as it held that a lessor could, before the 
expiration of the period of an existing lease in favour of A and without 
ejecting the lessee in due course of law or obtaining delivery of posses- 
sion from him, grant a lease to another person, B, and in regard to such 
person the lessee was a trespasser. If J had been duly ejected, and then 
the lease had been passed to B, B would have become tenant, and the 
lessor cannot thereafter readmit A to the tenancy, and, if he does, A is 
as regards B a trespasser and may be ejected as such.s Suppose the 
lessor sues to eject A for illegal subletting and obtains a decree which is 
appealed from. Ponding the appeal, he admits B, sub-tenant of A, to 
the holding, ». makes him the tenant-in-chief. The appeal is success- 
ful. The result, then is that A has always remained the tenant-in-chief 
and B the sub-tenant ; and although the admission of B to the tenancy 
was bad in law, B remains a sub-tenant, who can be ejected only under 
the provisions of the Act and not as a trespasser.* Where a landholder, 
on the death of a tenant-in-ohief, permitted the sub-tenant to continue 
in occupation of the land on the condition that he paid the arrears of rent 
due by the deceased the sub-tenant becomes the tenant-in-chief, and the 
landholder cannot confer on any other person tenancy rights by a lease 
at an enhanced rent.^ 

If the landholder of the deceased admitted the sub-tenant as his tenant- 
in-chief, the latter becomes a tenant-in-chief and the landholder by grant- 
ing a permanent lease to another person cannot make the former sub- 
tenant of the latter, and create the relation of landholder and tenant 
between them. He is at least the assignee of rent.® The general rule is 
that a landholder cannot by granting a lease to a third person make the 
sitting tenant a sub-tenant of the lessee® and entitle the latter to eject 
the former, because having already let his premises he has nothing left 
to lease to another so long as the first lease subsists. Where a thekadar 
can admit tenants, a tenant admitted by him is in the position of a tenant 
admitted by the zamindar, who cannot therefoie eject the thekadar' s 
lessee before the expiration of the lease.* 

Where the occupancy holding of a joint Hindu family is recorded 
in the name of its manager, his ejectment binds the family though the 
other members were no parties to the suit ® So where A, 5, C, throe 

1 Lalu Ram v. Thakurdas, 2 A L. J 156 (at p. 160) = 25 A. W. N. 53. 

2 Budhu V. Bhola, 1928 A. I. R All 681-=1X U. D (H. 0.) 186=-9 L. R. Sev. 
241=111 I. C 131=12 R D. 378 

* Autar V. Btshun, VIII U. D. 88=8 L B. Rev. 319='1927 R. 0. 364=11 R. D. 
517. 

♦ Chandi v. Pragi, XIll 0. D. 44 

® Brijbasi v Gadhapati, 9 L. R. Rev. 287=»10 L. R. Rev. 103=12 R. D. 701. 

® Ram Ablakh v. Ram Sumer, VIII U. D 83 ; Bhagwun Din v. Bhabuti, III U. 
D. 164 ; Thakur Rat v. Naram Rai, V \J. D. 499 ; Rikhden v. Raghu Nandan, IV 
U. D 648 : Brijbati v. Gadhapait, 10 L R. Rev. 103=9 L. B Rev, 287. 

2 Gurtaran v. Jagan Nath, X U. D. (H. G ) 37=5 0. W. N. 42. 

9 Lai Bahadur v. Sat Narain Praiad, 1 D. D. 19. 




462 


U. P. Tenancy Act — Bjeclment 


[Chap. VllI 


sons, succeed to a holding, but A’s name is alone recorded, and A is 
ejected, it ends the rights of B and C, unless they assert their rights at 
the ejectment.* If A had been reinstated it would have been under a 
fresh contract.® 


Where after letting in a sub-tenant from year to year, the tonant-in- 
chief surrendered, and zamiudar granted a lease to another, the sub- 
tenant, after extinction of his rights, can be ejected by the lessee.® 

4. Otherwise than, etc. — The procedure proscribed in Chapter 
VIII is the one to bo followed in all cases of ejectment started after the 
commencement of this Act. 


On the termination of a lease, a landholder can re-enter only by 
consent of the tenant,^ or by ejectment proceedings nnder the Act. 

Even where a custom allows re-entry by a landholder in certain con- 
tingencies, e. sub-mergence and non-payment of rent by the tenant, 
the landholder must proceed according to the provisions of this section ® 
The same applies to a stipulation as to re-entry in a lease.’ No suit will 
lie for the ejectment of a tenant by cancellation of the lease for non-pay- 
ment of rent ; but when a decree for arrears of rent is obtained the pro- 
cedure of section 168 or 170 as the case be may be resorted to ® The fact 
of a tenant taking a mortgage of the proprietary right in the land makes 
no difference. The tenancy right remaius in abeyance, and redemption 
restores the patties to the status quo ante, so that the landholder can eject 
the tenant only as provided by this chapter 

A suit for ejectment from land leased for building purposes lies in a 
Civil Court. 


158 . Subject to the provisions o£ sections 159 and 160, 
Arrears deemed satis- when a tenant is ejected from the whole or 
Sed when tenant is any portion of his holding in execution of a 
ejected. decree <»r order of ejectment for arrears of 

rent, all arrears of rent, whether decreed or not, due in respect 
of such holding on the date of the ilelivery of possession shall be 
deemed to have been paid. 

* Gutha V. Khesraj, I U. D 1 27. 


® See Lakhi v. Bihari, XIII U. D. 190=14 L. R Rev 77. 

* See Sttaram y. Chadamhlal, I Leg Rem. 36, Great Eastern Hotel Co. v. 
Collector of Allakahad, 2 Agra, Ex. 0. 0. I. 


J SafaollKl^n ^-Woopean 9 W. R. 123 ; On«a Lochnny. N.ttpaehand, U W. B. 
J r 16 W. R. 185 ; Pirtkeenath v. Sheo Sahai, B. B. 

Ah? laflo a!“wT 269 

® Kupil Rai v. Radha Prasad, 5 All. 260=3 A W. N. 14. 

’ Solano V. Hoormat, I Hay, 573 

« Rajhansi Knar v. Pheku Misr, 2 A. W. N. 91 ; Mohra v. Baldeo Sahai, B. B. 5 
of 1891 See also Deo Saran v Baldeo, 22 A. W N. 94. 

J. 87^X^o‘d (H 1934 A. I. B. All. 787=-1934 A. L. 
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1. This section is new. 

Under-proprietors, permanent tennre-holders and fixed rate tenants are 
not affected by this section. 

The section is not applicable to leases governed by sections 11 and 
13 of the Bandelkhand Alienation of Land Act * 

2. Ejectment in execution of a decree or order for arrears of rent will 
mean the wiping out of all arrears of rent in respect of such holding which 
fell due before the actual ejectment. 

A tenant's claim for compensation for improvements will b) deemed 
to be wiped out under the same circumstances if it does not exceed the 
amount recoverable from the tenant as arrears of rent. (Vide section 159.) 

Under the repealed Acts such ejectment left the arrears owing to be 
realised by the ordinary processes of law.* 

Investigation into a claim for improvements and recording a 
finding* as to the amount, are conditions pi ecedent to the passing of a 
decree or oi’der for ejectment. (Vide section 159.) 

The tenant is not saved from ejectment although the value of the 
improvements exceeds the rent due but ejectment is suspended until 
payment of the balance and may be cancelled if the landholder does not 
intend to pay it.^ 

A claim for compensation should not be delayed until after the 
close of the evidence.* 

This section applies only to ejectments ordered after 1st January 
1940 and not before.® 

159. (1)A court deciding any proceeding by which a 
tenant is ejected from his holding or part 
Compensation for im- tjjgfeof shall assess the amount of com- 
provement on ejectment. due to the tenant On uCCOU.lt of 

any improvement made by him. 

(2) If the compensation exceeds the amount recoverable from 
the tenant as arrears of rent, whether decreed or not, on account 
of the holding, together with costs if any, the decree or order 
for ejectment shall be conditional on the payment by the land- 
holder of the balance due to the tenant within such time as the 
court may direct. 

(3) If the compensation does not exceed the amount recover- 
able from the tenant as specified in sub-section (2) any claim 
made by the tenant for compensation shall be deemed to have 
been satisfied on his ejectment. 

(4) If the court to wliich u claim under sub-section (1) is 
made is the court of an as'sistant collector of the second class, 

1 Nathi V Baiit Alt, XI U. D. 142=14 R D. 479. 

2 Fateh Stngh v. Karam Ullah, B. R. !7 of 1893=13 A. W. N. 217. 

2 Badri Prasad v. Bam Nath, II U. D. 634=3 Rev. and Cr L. J 283. 

♦ Bhagwan Saliay v. Shea Baran Stngh, III U D. 166=4 R. D. 15. 

6 Oajraj Stngh v. Phul Kuar, XVIII U. D. 219. 

■ Badhika Prasad v. Jiutan, 1941 R. D, 169. 
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he shall forward the proceedings to the assistant collector in 
charge of the sub-division who shall dispose of the case as if 
it had been instituted before himself. 

1. The section reproduces in effect section 78 of the Agra Act of 
1926. 

Section 78 of the Act of 1926 corresponded to section 61 of the Act 
of 1901. Cf. section 65 of the Oudh Act, read with sections 57 and 58. 

2. Tenant in this section does not include an under-proprietor, a per- 
manent tenure-holder or a 6xed rate tenant. {Vide section 155.) A claim 
for compensation by any of these persons will fall under section 181) 

160. (i) If on the data of the delivery of possession to the 
Right to crops and landholder there exist on the holding any 
trees when ejeetrneut ungathered crops or any trees which tire the 
takes effect. property of the tenant, the court executing 

the decree shall proceed in the following manner : — 

(a) if after deducting the compensation, if any, assessed 
under section 159, the amount due from the tenant is 
equal to or greater than the value of such crops or ti-ees, 
the court shall deliver the po.sse.ssion of the holding to the 
landholder and all rights of the tenant in such crops or trees 
shall pass to the landholder ; 

(b) if after deducting the compensation, if any, assessed 
under section 159, the amount due from the tenant is less 
than the value of such crops or trees, and 

(*) the landholder pays the difference between such 
amount and such value to the tenant, the court 
shall deliver the possession of the holding to the 
landholder and all rights of the tenant in such 
crofis or trees shall pass to the landholder ; or 
(ti) the landholder doe.s not pav fcuch difference, the 
tenant shall have a right of tending, gathering 
or removing such crops or trees or fruits of such 
trees until such crops or trees have been gathered 
and removed or die or are cut down, as the case 
may be, paying such compensation for tlie use 
and occupation of land as the court may 6x. 

{2) On an application made by the tenant or the landholder 
the court executing the decree or the order of ejectment may 
determine the value of the crops or trees, and the compensation 
payable by the tenant under the provisions of clause (5) of sub- 
section (i). 

(3) Nothing in this section shall apply to a person ejected 
from land under the provisions of section 180 and any crops or 
trees existing on such land at the time of the delivery of posses- 
sion shall vest in the decree-holder. 
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1. This section corresponds to sections 97 and 98 of the Agra, Act of 
1926, to sections 74 and 75 of the Act of 1901 and to section 66 of the 
Oudh Act. 

Dnder the Oudh Act, section 108 (9) (e) provided for a suit for 
compensation on account of the value of standing crops.* There is now 
no item in Schedule IV corresponding to it. 

2. The landholder’s option of purchase is con6ned to (a) ungathered 
crop.s, (d) trees planted in accordance with section 80, i.e , scattered 
trees planted by a tenant on his holding, (c) trees planted in accordance 
with any law or custom in force when they were planted, and (d) trees 
which vest in the tenant under section 81. As the word crops includes 
shrubs, bushes and plants, which under the earlier Acts were held 
to fall under the expression “ other products, ” occurring therein, it will 
be useful to note that “ other products ” included jasmine and bela 
plants,* rose plants and the flowers they bear*, (tenant was entitled to the 
value of such plants and the flowers, and such value may have to be 
calculated on averages, ib.) 

3. A person against whom a decree under section 180 is passed is not 
a tenant entitled to the beneflt of this section.* 

It was held that sub-section (1) of section 97 of the Act of 1926 was 
really intended to cover cases such as orchards of fruit trees or gardens 
of rose bushes, which had a jwast- permanent character, but were not 
ordinary agricultural crops.® 

On a decree for ejectment of a grove-holder under section 84 of the 
Act of 1926 (section 172 of the present Act) the grove-holder could not 
remove any trees before delivery of possession and when possession was 
delivered, it was over the grove land and the grove.® 

Where in a suit for ejectment the tenant claimed in general terms com- 
pensation on account of the trees planted by him (and without payment 
of court-fees) it was held that compensation could not be given under 
section 78 (now section l59) but that it w’as open to the tenant to apply 
under section 98 of the Act of 1926 (present section 160). Now the 
terms of section 81 (1) must exist before action under this section is 
possible.^ 

1 See Gauri Shankar v. Bhagaan Dm, b. U 8 of 1930. 

* Ram Prasad v. Suba Rai, 32 All. 458=7 A. L J 397=6 I. C. 74. 

S Surajpal Siagh v. Ramjit, 1929 A. L. J, 267=1929 A I E. All 341=10 L. E. 
Eev. 166=XU. D (H 0) 124=126 1. 0. 226=13 E D. 301 ; Abdul Bari v. 
Mathura Prasad, B. E. 22 of 1922. 

* Chuitan Lai v. Muh. Abdul Samad Khan, B. E 6 of l929=il L. E. Eev. 69= 
XI U. D. (S. U) 3=15 E D. 255, Budhu-r. Bhagwan Din, XVII D. D. 12=1936 
E. D. 28. 

® Chiranjiva Narain v. Musta, 1938 A. L. J. (B, E.) 44=1938 E. D. 395=XIX U, 
D. 157. 

® Baqridi Mian v. Bhagwan Din, 57 All. 922=1935 A. I. R. All 608=1935 A. 
L. J. 521=1935 E. D. 220. 

^ Mahesh Singh v. Moola, 1938 A. L. J. (B. S.) 88=XIX U. D. 227=1938 E D. 
656. 

T. A.— 69 
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4. The landholder hae either to pay to the tenant the diEEerence 
(between the amount due from the tonant and I ho value oE hie crops or 
trees) due to him or to let him have the crops or trees. He must exorcise 
the option beEore ho comes into court and when ho exorcises it ho cannot 
resile from the po.sitiou so taken op once.^ 

If the landholder does not exercise his option, the tonant has the 
right to use the land for tending, etc. o£ the crops and trees etc. 

Where on refusal o£ the landholder to pay the difEerenoe between the 
amount due from the tenant and the value of the crops etc. the tenant 
re-enters to tend and cut the crops, ho is not guilty oE theft of the 
crops,* but if he then refuses to vacate, he becomes a trespasser,® and a 
suit to eject him lies in a Civil Court.* But see seclion 180. 

5. In a case of dispute about the value of the crops or trees sub-sec- 
tion (2) will come into operation, but will the tenant’s right to remain in 
possession cease under sub-section (1) ? Clau.so (h) {ii) shows that it 
does not, for it declares a tenant entitled to use the land for a further 
period until the ciops or trees have been gathered and remained or die 
or are cut down as the case may be. For that period ho will not be a 
tenant®. A tenant has of course to pay a fair compensation for this 
further period of occupation as the court may fix. 

But a difficulty may arise about the trees. The crops can be cut and 
removed in the harvesting season, but the trees may sland and bear 
fruits for years and years. How long will the tenant have the right of 
further use and occupation of the land with respect to the tiee.s ? And 
how the court fix the compensation ? The section leaves the matter in 
doubt. 

161 . { 2 ) Every notice to be is.sued to a tenant under this 
Chiipter shall be filed by the landholder in 
of 00110 ^* duplicate, and shall contain the following 

particulars : — 

(a) the name, description, and place of residence of the 
landholder ; 

(b) the name, description, and place of residence of the 
tenant ; 

(c) a description of the holding, specifying the name of 
the village and mahal and of the pargana or other local 
area in w'hich the holding is situated ■ 

{d) the recorded numbers of the holding, and of each 
field, the amount of each instalment of rent, any portion of 
which is in arrears and the amount of such aiTears. 

1 Surajpal Singh v. A. L. J. 267'=1329 A. 1 K. All. 341=10 L 

B. Ke^. 1G0-=X U D. (tj. C ) 124=120 I. G. 220=13 K. D 301. 

2 Jodha Stngh v AT. , 11 A. L J. 270 

^ Ram Singh V. Bhop {Puhap) Swgh, l<i38 li. D. 593; Jamna Pratad v. Ran 
Charon, III U D. 180=5 Kev. and Gr b. J. 184=4 B U 31. 

♦ Muhammad Ibrahim v. Diwau, 16 A. W. N 106 ; Biihnath v Bhaicani, 192S 
B. G 288=4 L. B. Kev. 37l=V U. D. 677=10 K. and Gr. L. J. 4=7 B. D. aO.I. 

5 Ram Singh v. Bhnp {Pohap) Singh, 1938 K D. 593. 
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( 2 ) The inannei’ o£ service of such notice on a tenant shall 
be that of the service of a summons by the court ; 

Provided that if the tenant is not found, or, refuses to accept 
the notice or to sign an acknowledgment, the notice will be served 
by aflSxing it to his usual place of residence in the presence of 
two persons who shall sign the notice in attestation of such 
service, and such service shall be deemed to be due service on the 
tenant : 

Provided further, that no such notice shall be served through 
the post. 

1. This section corresponds to parts of section 87(2) and section 88 
of the Agra Act of 1926 The second proviso was the second proviso to 
the said section 88. 

2. The provisos. — The first provi.so should be noted as to the condi- 
tions for substituted service being deemed to be sufficient service. 

The second proviso prohibts service of a notice through the post. 
This will supersede any rules about service of summons by post made by 
the High Court or the Chief Court under order V, C. P. C. 

3. Service of notice. — ^The service will be according to the provi- 
sons of the Civil Procedure Code. Where non-service of notice is alleged, 
the fact must be enquired into,* Though the recorded tenants may be 
inoinbers of a joint Hindu family, each must be served.* 

The utmost care shall be exercised in the service of the notice. 
Where a notice was served by affixation and the process-server reported 
that the whereabouts of the juJgineut-deljtor were not known, it was 
held that proper care had not been exeiciscd in effecting a personal 
service and that there was no service of tho notice * Foi, in the case 
of temporary absence from homo, an cIEorl. should lie made to ascertain 
the whereabouts. If such effort i.s not, made, or on being made the proper 
address is ascertained, service by affixabion is bad * 

The service should as far as possible bo person il, and where a lady 
tenant is at the time of the service temporarily absent from home and 
is in a village not far off there is no impossibility in effecting personal 
service.® 

Service of notice by affixation on a house owned but not occupied 
by the tenant, who lives in another village a mile away, is not good.® 

In a proceeding coininonccd under section 79 of the Act of 1926 a 
minor co-tenant and his guardian were not served with such notices, which 

I Jai Nandan Singh v. Jiiaan, III U. D. 538=4 R. D. .329 

* Dtepa V Bhagwani, lO b. R. Rev. 106=X U. D 19=13 R. D. 349. 

3 Zalim V. Sn Rim 32 I. C 17=2 Rev no.i Cr. L J 30=1 U D 42. 

♦ Sakina v Guuri Saliai, 24 All 392 ; Gliirrao v Sarpa Datt, B. R 17 of 1892 ; 
Mutishi Singh v. Jieala Prasad, IX U. 1). 120=9 L. R Rev. 295=12 R D. 667. 

S Dharma v. TriUm Sahai, XI U. D 209=11 L E. Rev 343=14 R. D. 714. 

9 Harihar Duti v. Kapurthala Estate, 11 L, B, Rev. 378=XII U D. 157=15 
R. D. 31. 
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4. The landholder has either to pay to the tenant the diEEerence 
(between the amount due from the tenant and the value o£ his crops or 
trees) duo to him or to let him have the crops or trees. He must exercise 
the option before he comes into court and when ho exorcises it he cannot 
resile from the position so taken up once.^ 

If the landholder does not exercise his option, the tenant has the 
right to use the land for tending, etc. of the crops and trees etc. 

Where on refusal of the landholder to pay the difference between the 
amount duo from the tenant and the valne of the crops etc. the tenant 
re-enters to tend and cut the crops, he is not guilty of theft of the 
crops,* but if ha then refuses to vacate, he becomes a trespasser,® and a 
suit to eject him lies in a Civil Court.* But see section 180. 

5. In a case of dispute about the value of tlie crops or trees sub-sec- 
tion (2) will come into operation, but will the tenant’s right to remain in 
possession cease under sub-aection (1) ? Clau.ao (b) (ii) shows that it 
does not, for it declares a tenant entitled to use the land for a further 
period until the crops or trees have been gathered and remained or die 
or are cut down as the case may be. For thtit period he will not be a 
tenant®. A tenant has of course to pay a fair compensation for this 
further period of occupation as the court may fix. 

But a difficulty may arise about the trees. The crops can be cut and 
removed in the harvesting season, but the trees may stand and bear 
fruits for years and years. How long will the tenant have the right of 
further use and occupation of the land with respect to the tree.'' ? And 
how the court fix the compensation ? The section leaves the matter in 
doubt. 

161 . (2) Every notice to be is.sued to a tenant under this 

Chapter shall be filed by the landholder in 
of 00 °!*^' duplicate, and shall contain the following 

particulars : — 

(а) the name, description, and place of residence of the 
landholder ; 

(б) the name, description, and place of residence of the 
tenant ; 

(c) a description of the holding, specifying the name of 
the village and mahal and of the pargana or other local 
area in which the holding is .situated ■ 

(d) the recorded numbers of the holding, and of each 
field, the amount of each instalment of rent, any portion of 
which is in arrears and the amount of such arrears. 

» Surajpul Stngh v. Ilnnjit, l‘J29 A. L. J. 267 = 1929 A. 1. K. All. 341=10 L. 
R. ReM lb6=X U D. (IJ. C.) 124=129 I. 0. 220=13 K. U. 301. 

2 Judha S^ngh v /iT. A’ , 1 1 A L J. 270 

J Sam Smgk v. Shop {Poliap) Stngh, 1938 11. D. 593 ; Jamna Prasad v. Ram 
Charon, III U. D. 180=5 Rev. uiul (Jr [,. J 184=4 R U 31. 

« Muhammad Ibrahim v. Uiuiaii, IGA W. N. 166 ; Bishnath v. Shawani, 1923 
B. C. 288=4 L. B. Hev. 371=V U. n. 577=10 R. and Or. L. J. 4=7 B. D. 365. 

6 Ram Stngh v. Shop {Pohap) Stngh, 1938 R D 593. 
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( 2 ) The maanev of service of such notice on a tenant shall 
be that of the service of a summons by the court : 

Provided that if the tenant is not found, or, refuses to accept 
the notice or to sign an acknowledgment, the notice will be served 
by aflSxing it to liis usual place of residence in the presence of 
two persons who shall sign the notice in attestation of such 
service, and such service shall be deemed to be due service on the 
tenant : 

Provided further, that no such notice shall be served through 
the post. 

1. This section corresponds to parts of section 87(2) and section 88 
of the Agra Act of 1926 The second proviso was the second proviso to 
the said seotion 88. 

2. The provisos.— The first provi.^o should be noted as to the condi- 
tions for substifu'ed service being deemed to be sufficient service. 

The .second proviso prohibts service of a notice through the post. 
This will supersede any rule.s about service of summons by post made by 
the High Court or the Chief Court under order V, C. P. C. 

3. Service of notice. — The service will bo according to the pi’ovi- 
sons of the Civil Procedure Code. Whore non-service of notice is alleged, 
the fact must be enquired into.* Though the recorded tenants may be 
members of a joint Hindu family, each must be served.* 

The utmost care shall be exercised in the service of the notice. 
Where a notice was served liy affixation and the process-server reported 
that the whereabouts of tho judgment-debtor were not known, it was 
held that proper care had not been exercised in effecting a personal 
service and that thoro was no set vice of tho notice.* hor, in the case 
of temporary iibsenco from home, an effort should be made to ascertain 
the whereabouts. If such effort is not made, or on being made the proper 
address is ascortaiiieJ, service by affixation is bad.^ 

The service should as far as possible be person'll, and where a lady 
tenant is at the time of the service tempoiMi-ily absent from home and 
is in a village not far off there is no impossibility in effecting personal 
service.® 

Service of notice by affixation on a house owned but not occupied 
by the tenant, who live- in another village a mile away, is not good.® 

In a proceeding oimmenced under section 79 of the Act of 1926 a 
minor co-tenant and liis guardian were not served with such notices, which 

* Jai Nattdan Singh v. Jiwan, HI U. D. 638'=4 B. D. 329 

* De€pa V Bhtigwant^ lO tj R. Rev, 106=X U D 19=13 R. D. 349. 

3 ZcMm V. Sr< Rim 32 I 0 17=2 Rov .sud Or L. J 30=1 U. D 42. 

^ Sakma v Giuri Suhui, 24 All .302 ; Ghirrao v Surya Bait, 13. R. 17 of 1892 ; 
Muiighi Singh v. Jiouhi Prasad, IX U. I). 120=*9 L. R Rev. 295=12 R D. 667. 

5 Dharnui v Triheni Siihai, XI U. D 209=11 L R. Rev. 343=14 R. D. 714. 

® Harihar Bull v. Kapurlhala Estate, 11 L. B. Rev. 378=XII U. D. 157'=16 
R. 0. 31. 
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were received by the co-tenant. On the date oE hearing, the fact ot the 
guardian's death being brought to the notice of the Court, tlie co- 
tenant was appointed the minor's guardian ad litem without complying 
with the requirements of Order 32, r. 3 (4) of the Code of Civil Proce- 
dure. The appointment was illegal and the minor was not properly 
represented and his ejectment under the section was not sustainable.^ 

The High Court view is different and is to the effect that the minor 
cannot treat as null and void an order of ejectment passed against him 
and his co-tenant under such circumstances unless he shows 1 hat the 
interest of the co-tenant was hostile to him or that he was really 
prejudiced by the ejectment order. 

Where the judgment-debtors to a decree for arrears of icnt were 
three brothers, and notices under sections 81 and 93 of the Act of 1926 
were served on two of them personally and, as regards the third who 
was away on service, on one of the two remaining brothers, it was held 
that the service was not illegal aud the order of ejectment could not be 
set aside.^ 

Where two out of five tenants, all closely related, were personally 
served, and notices for the other three were served on their brothers, 
each was held to be properly served, and it was also ruled that the 
court should not order notices to be issued undf r the proviso to 
section 93 of the Act of 1926.* 

162. No tenant shall be liable to ejectment from his resi- 

Immnoity from eject- in a vihage Other than a house 

ment from residential erected under the provisions of section 65 
honge on ejeoiraent from merely because he has been ejected from his 
° holding in that village. 

1. This soction reproduces section 128 A of the Agra Act of 1926 and 
section 69A of the Oudh Acl. These sections were added to the rc'-pective 
Acts by the U P Tenancy Laws (Amendment ) Act No. XI 1 1 of 1939. 

2. Ejectment from a holding does not cnhiil ejectment from the resi- 
dential house of the tenant, unless it be one erected under the piovisions of 
section 65. Subsection (1) of that section gives liberty to pcrinanent tenure- 
holders, 6xed rate tenants, occupancy tenants in Oudh and tenant. s holding 
on special terms in Oudh to make any improvement, which may include 
the erection of a house. But the remedy of ejectment is not open as 
against the Hrst two, and hence this section will not come in their case, 
but is available against the other two. Subsection (2) of section 65 
permits an occupancy tenant in Agra, an exproprietary or hereditary tenant 
to make any improvement, except inter alia, the erection on the holding 
or in its immediate vicinity, otherwise than on the village site, of buildings 
other than those which are improvements within soction 3(8) (i) 
A dwelling house erected on the holding hy a tenant for his own 

1 Bhilcum Singh v. Lekhiaj Siiu/h, 11 L R. Rev 218== 1 4 R D I.")!) 

* Madho Singh v. Keahab Deo, 1931 A. L J. 1152=iXni U. D. (11 U ) 30 

3 Sana Mai v. DttrgaMarain, X U. D. Cl=10 L. R. Rev 397-=l3 R. D. 434. 

♦ Durga Narain Singh v. Patna, X U. D. 207=14 R. D. 82. 
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occupation is an improvement under the latter. Hence the exception 
in section 65 (2) must exclude such dwelling house, and in the present 
section the words ‘‘ other than a house erected under the provisions of 
section 65 ” miaii a house which is not a dwelling house erected on the 
holding or its immediate vicinity hut outside the village and not for the 
occupation of the tenant, with the widtten consent of the landholder or 
under the sanction of a local custom. 


Ejectment for arrears of rent. 

163 . (i) A landholder may, between the first day of June 

Appheatiou for leaae '^nd the thirty-first day of August, apply to 


of Dotica to ex proprie- 
tary tenant, etc. for 
payment of arrears and 
for ejectment in default. 


from his 
notice ; 


the tahsildar for the issue of a notice to an 
ex-proprietarv, an occupancy or a hereditary 
tenant for the payment of arrears of rent 
due by him and in default for ejectment 
holding, and the tahsildar shall forthwith issue such 


Provided that no application shall be made under this section 
for payment of an arrear which exceeds the amount of rent 
payable by the tenant for the holding in an agricultural year, or 
which on the date of the application has been outstanding for 
more than three years. 

(2) A notice issued, under the provisions of sub-section (2) 
shall in addition to the particulars specified in section 16 1, specify 
the instalments of rent payable by the tenant for the bolding in 
the future. 

(5) The notice shall require the tenant to appear within fifteen 
day.s ot the date of service of the notice and eitlier to admit the 
claim or to contest it. 

(4) If the tenant does not appear or appears and admits the 
arrear claimed and the instalments of rent s[)ecified in the notice 
the tahsildar shall pass an order directing liiin to pay into court 
such arrear and also, during the currency of such order, to pay 
into court the instalments of rent as they fall dne : 

Provided that if the order is passed ex parte the tenant may 
apply for setting aside such order and if he satisfies the court 
that either the notice was not served on him or that he had 
sufficient cause for non-appearance on the date fixed, the tahsildar 
shall set aside the order and shall proceed to hear the case in the 
manner hereinafter provided. 

(5) If the tenant appeal’s and contests the claim for arrears 
or pleads that he is not an ex-propnetary, an occupancy or a 
hereditary tenant, the application for the is.>ue of notice shall, 
on payment of the court-fee as in a suit for arrears of rent, be 
deemed to be a suit for arrears of rent and the tahsildar shall 
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pass an order directing the tenant to pay to the court deciding; 
such suit the instidnients oE rent specified in the notice as ihcy 
full due : 

Provided that all cises in which the tenant ])leads that he is 
not an ex- proprietary, an occupancy or a hereditary tenant, or 
which the tahsildar is not competent to try shall be forwarded to 
the assistant collector in charge oE the sub-division. 

(6) If in such suit the court finds that the tenant is an ex- 
proprietary, an occupancy or a hereditary tenant and that any 
amount is due bv him it shall pass a decree directing him to pav 
such amount into court. 

(7) If the tenant appears and ])Ieads that he is not liable to 
pay the instalments specified in the notice, the tahsildar slnill 
pass an order directing him during the currency of such order 
to pay into court such inst.dments or such less amounts as he 
may, for reasons to be recorded, determine. 

( 8 ) No appeal shall lie against an oi*der of the tahsildar 
regarding the payment of instalments passed umler the i)rovi- 
sions of sub-section (5) or sub-section (7), but no such order shall 
be a bar to a suit under the provisions of this Act for detcrmiuii- 
tion of rent or for the recovery of arrears of rent. 

( 9 ) An application mide under the provisions of this section 
may be amended, either by the addition of the names of joint 
tenants or otherwise, at any time up to fifteen days before the 
date on Avhich the instalment of rent next following the date of 
the application falls due, and on such application being amended 
the tahsildar .shall proceed as if the am'^ndment had been made in 
the notice filed within the prescribed period. 

1. The section corresponds in some respects to section 81 of the Agra 
Act of 1926 and to section 61 of the Oudh Act. The section applies to 
permanent lessees and tenants holding on special terms in Oudh to the 
extent indicated nndor .xection 156. 

An application for issue of notice under section 163 (1) is at No. 5, 
Group C of the Fourth Schedale. 

2. The ]andholder’.s right to apply to the Tahsildar arises when a 
tenant of one of the clas-ses mentioned in the section is in arrears of rent 
the amount of which does not exceed the annual rent and which on the 
date of the application has not been outstanding for more than three 
years. 

For payment of the rent duo by him. — The tenant must be in 
arrear to attract this section against himself. The arrear must, bo in 
respect of an amount not exceeding an agricultural year's rent, sncli 
amount not have lioen outstanding for more than throe years. 'Iho 
amount may bo due in respect of an instalment of rent or of an agricul- 
tural year or of parts of rent due in respect of more than one instalment 
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or year, provided it does not exceed the amount payable as an agricul- 
tural year’s rent. 

The iirreiir must be of rant and not of sayar, for the term rent does 
not include myar for purpo'ses of this chapter as it does for purposes of 
Chapter VII [Fide the definition of rent in section 3(18;]. Hence eject- 
ment for arre.irs of sayar can iio ordered by the Civil Court and not 
by the Revenue Court. ^ 

If the tenant has paid up the amount, before the date of the application, 
though belatedly, the application is not mainlainable. Under section 61, 
Oudli Rent Act, it was hold that a landholder who had received the 
arrears of rent decreed in a suit could not proceed after such receipt 
to eject the lonaiit* The decision in Lvira Bahadur Singh v. Ajit 
Prasad Sinijh,^ and in Sheoraj v. Praia!) Bahadur Singh* under 
section a2 of the Oudli Rent Act will not apply to cases under this sec- 
tion. There, the Court directed that an order for ejectment be passed 
but if the tenant paid np the arrear by a given date the order would 
stand cancelled, and the ictiani paid but after the giwn date, and it was 
held that date fixed lij" the decree could not be extended and ejectment 
must take place. If these ca'OS >)0 still held to apply, what would happen 
to the motley pi id by the tenant ? Will the landholder be allowed to 
keep it ? The law provides no remedy to the tenant to recover it. 

3. Under subsection i3), the notice shall require the tenant to 
appear within 15 days of the date of service, the appearance being 
either to admit the claim or to contest it. 

The notice must be clearly and explicitly worded.® It should state 
that the 15 days are to run from the date of service,® and the period of 
fifteen days cannot be cut down.^ 

4. Sub'Section ( 4 ). — The sub section s.iys what the Tabsildar has to 
do. Either (ij the tenant appears and admits the claim or {ii) ho does not 
appear in spile of service ol the notice In (he latter case the Tabsildar 
before he passes an order under the sub.seclion must he satisfied that the 
tenant was served If, in fact, he w.is not served, his right to apply 
under the proviso arises. That right also arises when he was served but 
had sufficient cause for non-appearance on the date fixed. 

As to what will bo doomed to bo sufficient cause will be for the 
Tabsildar to decide as a question of fact. Illness of a sufficiently serious 
nature will be a sufficient cause. So previous payment of the rent duo.® 

* Ram Chander Singh v. Sn Thakur Gojial Lalji, 1938 B. D. 371. 

* Bari Ktahan Das v. Badal Singh, XX U. D 8=1938 R. D. 758t 

9 XX U. D. 12=1938 B. U. 761 B. 

* IV L'. D. 371 =.5 B. U. 125. 

5 Janici V. Maharaja of Beiiaies, H U. D 72. 

9 Bakhtamar Khun v. Niazulnistuf I U. D. 85. 

1 Kabul V. Fateh Chand, XIV U. D. 472=14 L. B Bev. 367. 

* Wazir-un-niasa v. Jmir Husain Khan, XIH U. D. 151=14 L. B. Bev. 58 { 
Mahant Singh v. Lai Bahadur Singhf 11 D. D. 418. 
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Where, to the knowledge oE the landholder, a tenant had made arrange- 
ment for the payment o£ hU dues, and then had to go away on 
military service, it was hold to be sufficient cause.* 

Often, a tenant came immediately after the passing of orders, 
either with the cash in hand, or with or without some ca^h in hand 
with a prayer for further time When ho came with the full amount of 
the claim, his application to set aside the ex- parte order if in time was 
as a rule accepted.* iSorvico on a date which would not give sufficient 
time to appear would bo a sufficient cause. 

Can the Tahsildar extend the time for payment in such a case? 

A tenan* may appear (and pay) on an adjourned date before the 
case is actually tvUen up, to avoid an order umlcr sulisection (4) * 

An order und“r subsection 4) should not t )0 p.issed l)oforn tlie 
expiration of 1.0 days,^ nor against a minor whose guardian has not 
been properly served ® 

The proviso to subsection (4) leaves open the door for some prolong- 
ation of the proceedings The tenant has to prove non-service of the 
notice under subsection (1 , or that he had sufficient cause for non 
appearance, as he could do under the Act of 1926. 

If the Tahsildar is sati'fie 1 that the notice was not served or as to 
the sufficiency of the ciuso alleged, he is ro proceed with the heating of 
the case in the manner hereinafter provided. Perhaps the procedure 
indicated in subsection (.5) is meant to lio followed. 

The kind of order which the Tahsildar will have to pass should be 
noted, viz. (i) to piy into Court the amount claimed, together with 
interest and cost of notice, and (ii) to pay as it falls duo the rent 
payable by him in the agricultural year in which the application is 
made. 

5. Sub-section (5)— -Applies when the tenant appears and contests 
the claim or pleads that h'ls does not belong to the class of tenants 
covered by this section. 

In such a case, the Tahsildar has to direct the tenant to pay into 
Court, as it falls due, the rent payable l>y him for the holding between 
the date of his order and the 31st of May next following the passing of 
final orders in the suit presently referred to. This will ensure to the 
l.indholder the due payment of rent during the period of contest. Note 
the difference t)etweon an order under subsection (4) and one under 
this subsection. 

On an order or direction under sub-section (5) being given, the 
application under sub-section (1) for issue of notice will become a suit 


1 Firano v. Mumhi Singh, 11 L R. Rav. 228-=14 R. D. 501. 

2 Gopt Nath V. Haian Ah, XVIII U D 18. 

* See Ghasi Ram v. Pirama, XVIII U. D. 4=1938 R D 3 

* See Jaisi Ram v. Nathu Mai, I U. D. 244=.32 I. 0. 755. 

* See Pohap Singh v. Ganethi, VI U. D. 131«=6 L. R. Rev. 164=9 R. D. 256. 
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Notice for ejectment for arrears of rent 

for arrears ^ of rent, if the proper court-fee is paid by the landholder, 
buch suit is in Schedule tV, Group A, No. 6 and pays court-fee as in the 
Court-Fees Act, If the fee is not paid the application will be dismissed. 
If the amount of the claim does not exceed Rs, 200, the Tahsildar will try 
it, unless the class lo which the tenant belongs is in issue in which case 
and also in a case where the amount of the claim exceeds Rs. 200, he 
has to forward the case lo the Assistant Collector in charge of the sub- 
division, as he is not empowered to decide the case in such event.* 

6. Contests the claim. — As a dispute about the class is specially 
provided for, the expression must mean that the contest should be about 
the amount duo, and probably about the fact that the relation of 
landholder and tenant does not exist between the parties. Where a 
tenant served with a notice under section 81 of the Act of 1926 refused 
to pay and desired to be ejected, and a mortgagee from before 1902 
offered to pay, but the landholder contested his right, the proceedings 
wore held to have become contested, and therefore to be dealt with as 
a suit with I he mortgagee as a party, the tenant’s request to be ejected 
being taken to be a surrender within section 32 12) of that Act (section 
47 of the present Act).* 

Sed qu. Whether this is right now 

Where a decree for arrears of rent has been passed under section 148, 
the amount decreed as rent will be the amount of the claim, unless subse- 
quent satisfaction of the decree, whole or partial, is pleaded. Such satis- 
faction must comply with Order 21, rule 2, 0. P 0. and be certified or 
it will not bo taken notice of,* and no other evidence as to such satisfaction 
is admissible,* but if the plea of satisfaction is taken within the period of 
limitation for such certification, the court is bound to enquire into it and 
if it finds the plea made good, it should act accordingly,® If the decree 
is found to have been fully satisfied, the order under sub-section (4) 
should bo cancelled, and if it is not cancelled by mistake, that may bo 
done in review, revision or appeal.® A tenant with a decree for arrears 
against him may lender the amount during the pendency of an application 
under sub-section (4).^ 

Under section 79 of the Act of 1926, it was held that the amount 
due under the decree did not include costs of the application,® or interest 
after decree and costs.® 

1 See Ajudhia Prasad v. Surji, XVIII U D. 344=1936 B. D, -66. 

* Bamanuj Prasad v. ilundoo, XI U D. 123=14 R. D 447. 

* Sujan V. Fatsh Shah Singh, B. B. 3 of 1923=V U. D 0. XXV=4 L. R. Rev. 
261 ; Rudhey Lai v Gut Cayal Smgh, II U. D. 3l9-=3 B D. 23, but see Debt Prasad 
V, Mahipal, XII U. D. 318. 

♦ Bhagwan Das v, Gulab Singh, XV U. D. 27=14 L B. Rev. 869. 

& See Mahanandan Smgh v. Lai Bahadur Singh, II U. D. 418. 

® See Khub Singh v Amar Singh, B. B. 19 of 1884. 

*See Ram Adhin v. Mahabir, I \J. IX lid \ Munna Lttl y. Bahadur Singh, XV 
U. D. 191. 

• Harnam Dayal v. Jabbu, II U. D. 166=3 B. D, 60 | Uloii Singh v. Chandika 
Prasad, II U. D. 3=4 R. D. 475 ; Nsiaal v. Bhola Nath, XIX U. D. 158=1938 
B, D. 395. 

9 Parshadi v. Ramjas Mai, V U, D. 89=7 R. D. 148. 

T. A.--60 
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Part payment o£ decree will not stay the hand o£ the Court io act 
under sub-section (4)>. 

A tenant judgment-debtor has until midnight o£ the last day o£ the 
period to pay, and an order under sub-section (4) on the hist day may be 
cancelled on review.* 

7. Sub-section ( 6 ).— The court has no option but to pass a decree 
directing the tenant to pay such amount into court, i£ it finds the amount 
due. To come to this conclusion it will take into account payments 
made before the issue o£ notice under sub-section ( 1 ), certified payments, 
and payments subsequent to the notice and up to the date of the order. 

8 . Sub-section ( 7 ) ensures the payment of future instalments of 
rent while the case is sub judiee. 

9. Sub-section ( 8 ) prohibits an appeal against orders regarding the 
payment of instalments passed by the tahsildar 

10. Sub-section (g) provides for amendment of the application 
under sub-section ( 1 ) before the date mentioned. 

11. Rules made by the Board of Revenue to give effect to this section 
and to certain other sections relating to ejectment are given below for 
easy reference. (See Notificafion No. 1318 Judicial (E.’c.)-837-B, dated 
July 9, 1940 published in the United Provinces Gazette dated 13lh July 
1904). There are rules Nos. 74 to 77 of the United Provinces Tenancy 
(Board of Revenue) Rules, 1940. The forms of notice aio also given. 

Rules to give effect to sections 153 , I 68 , 169 , 170 , 175 and 
176 of the Act 

Notice of ejectment to tenants. 

74 . An application made to the tahsildar under section 1 63 or 169 
Conteote of appli- shall contain the following particulars 

tion. 

(а) the name, parentage, caste and place of residence of the 

landholder ; 

( б ) the name, parentage, caste and place of residence of the 

tenant ; 

(c) the character in which the applicant claims to eject the 
tenant, e.p, whether as the sole proprietor of the land held 
by the tenant, or as lanibardar, or as a co-sharer authorised 
to receive from the tenant the whole of the rent payable by 
him, or as a tenant who has sublet the land from which 
ejectment is sought, or in any other character ; 

« See Salig Ram v. Ram Dayal, B. E. 11 of 1892«=13 A. W. N. 9 ; Surja v. 
Panna Lai, XVII U. D. 249=>1937 R. D. 374. 

* See Durga Prasad v. Chhangan Lai, XVIII 0. D. 236 j Durga v. Charan Singh, 
XIX U. D. 124-=1938 R. D. 301. 
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(d) (he total amount of arrears of rent and interest claimed frith 
a statement of account shovring the arrears and interest 
claimed for each instilment in respect of which the applica* 
tion is filed ; and 

(e) the khasra numbers and area of each plot comprising the 

holding, together with the name of the taksil, pargana, 
village, mahal, and it there are such divisions of the mahal, 
the tliok or patti in which the holding is situated. 

(2) An application under section 168 or 170 of the Act shall contain 
the particulars specified in clanses (e) and («) of sub-rule (1), and shall 
also be accompanied by a copy of the decree. 

(3) An application made to the lahsildar under section 175 of the 
Act shall contain, in addit\on to the pariicuLirs specified in clanses {d) 
to (c) and (e) of sub-rule (1^, the ground on which ejectment is sought. 

75- An application under sections 163, 168, 169, 170 or 175 of 
Verifioation of appli- the Act shall be signed by the applicant in the same 
cation. manner as a plaint. 

76 fl) With the application under sections 163, 168, 169, 170 or 
175 of the Act the applicant shall present as many 
duplicate copies of notice as there are tenants to be 
served with such notice, and shall also deposit the necessary process fee 
for the .service of such notice. 


(2) The form of notice (o he used in an application under each of the 
sections mentioned in snb-rnle (1) is noted below— 

Application under section 163, Form J, 

Application under section 168, Form K, 

Application under section 169 or 170, Form L. 

Application under section 175, Form M. 

77- The court shall refuse to issue the notice if it does not comply 
with the term of the preceding rule, or if the neces- 
sary process fee is not paid. 


Befusal to issue notice 


FORM J 

Notice to an ex-proprietary, occupancy or hereditary 
tenant for the payment of arrears of rent or for 
ejectment in default. 

[<Se« seetion 163 of tke United Provinces Tenancy Act, 1939, and 
rule 76(2) of the United Provinces Tenancy {Board of 
Revenue) Rules^ 1940] 

IN THE COURT OF THE TAHSILDAR, TAHSIL , 

DISTRICT . 

Case No. of 19 . 

AB (add description and residence) ... Applicant (landholder). 

versus 

CD (add description and residence) ... Opposite-party (tenant). 
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To 

(name, description and place o£ residence) (tenant). 

Whekeas the person abovenamed, alleging himself to be jour land- 
holder. has applied to this court for the issue of a notice to you for the 
payment of arrears of rent and for your ejectment in case of default 

And whereas the amount of Bs is claimed to l)o due 

from yon to the said landholder on account of arrears of rent in respect 
of the holding specified below, notice is hereby given to you to appear 
within fifteen days of the date of service of this notice and either to 
admit the claim or to contest it. In default the application will be heard 
and determined in your absence. 

The instalments of rent payable by you for the holding in the future 
are specified below 


Details of account. 


Year and 
iostilrmnt. 

Bent payable 

Rent paid. 

\ 

Arrears j Interest 

Remarks 

1 

2 

3 

4 5 

' 6 






Total 

Grand Total 
Description of the Holding. 


Pargana. 

Village. 

1 

1 

ilahal. 1 

Thok or Patti j 

1 

1 

Khasva 
numbers of 
field. 

Area of Field. 

1 

2 

3 

4 1 

5 

6 

i 




1 



Number of fields and total area. 
Rent payable for the holding in future. 

Rabi instalment Kharif instalment. 

Given under my hand and the seal of the Court this day 

of 19 . 

(Signed) 

Seal of the Tahsildar. 

Court. 


Dated' 
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Rules, form of notice 
FORM K 

Notice to an ex proprietary, occupancy or hereditary tenant for 
payment of the amount outstanding under a decree for 
arrears of rent or for ejectment in default. 

[iSee section 168 of the United Provinces Tenancy Act, 1939, and rule 
76(2; of the United Provinces Tenancy {Board of Revenue) 

Rules, 1940], 


IN THE COURT OF 

Case No of 19 


AT, 


AB (add description and residence) 

versus 

CD (add description and residence) 


To 


... Decree-holder 
{landholder). 

... Judgment- 
debtor {tenant). 


(name, description and place of residence) 

Whebeas the person abovenamed, alleging himself to be yonr land- 
holder, has applied to this court, for the execution of a decree for arrears 
of rent by the issue of a notice to you for the payment of the amount 
outstanding or for ejectment in case of default. 

And whebeas the amount of Rs is claimed to be due 

from you to the said landholder on account of arrears of rent in respect 
of the holding specified below, and on account of costs as detailed below, 
notice is hereby given to you to appear within 30 days of the service of 
this notice and either show cause why you should not be ejected from 
the holding, or else admit the claim and obtain leave to pay the amount 
into the court within 120 days from the date of your appearance. In 
case of default an order may be passed for your ejectment from the 
holding specified below 


Details of account. 


Year and 
inatalment. 

Bent payable. 

Bent paid. 

1 

Arreara. 

Interest. 

Costs 

awarded by 
the decree. 

1 

Bemarks. 

1 

2 

3 

4 

5 

6 

7 

Total 

Grand Total 
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1 

1 

Pargana. ' Village. 

MohaL 

1 

j 

Tkok or 

1 

Khasra ' .\reaB 

Dunnbers | of 

of fields. 1 Gelds 

1 

1 2 

^ 1 * 

5 6 

1 1 

• 1 1 

i ! i 

! ■ 1 




Nnmber of fields and total area. 


Given under my hand and the seal of the court this 
of 19 . 


Dated 


(Signed) 


Assistant Collector, class. 

Seal of the Court. ! 


FORM L. 

Notice to a noa-occupaocy tenant for payment of arrears of 
rent or for ejectment in default. 

[5m sections 169/170 of the United Provinces Tenancy Act, 
1939, and rule 76(2) of the United Provinces Tenancy 
{Board of Revenue Rules,) 1940]. 


-AT- 


IN'TflE COURT OP 

Case No of 19 

AB (add description and residence; 

versus 

CD (add description and residence) 


To 


Appl leant f dee ree- 
holder {tenant), 

Opposite party 

Judgment-debtor 

(tenant). 


(name, description and place of residence) (tenant). 

1 I? abovenamed, alleging himself to be your 

andholder, has applied to this court for the Issue of a notice to you for 
the payment of arrears of rent and for your ejectment in case of default. 
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And wherea.s the amount of Bs is claimed to be due 

from yon to the said landholder on account of arrears of rent in respect 
of the holding specified below, notice is hereby given to you to pay the 

said sum of Bs being the amount of arrears claimed to be 

due from you into this courc (together with Bs ns costs)* 

within six weeks of the date of service of this notice, or, if you do not 
admit the liability, to appear in this court and contest the claim within 
fifteen days of the service of this notice. In default, an order may be 
passed for your ejectment from the holding specified below : — 


Dtiails of accounts. 


Year and 
instalineut. 

1 

Rent payable. 

Kent paid. 

Arrears. 

1 

Interest 

Costs awarded 
by tbe deoreo 
(applications 
nniler sections 
170. 

s 

o 

1 

2 

3 

1 

4 

1 

5 

6 

1 

7 

I 

1 

Total ... 

Gbaho Totai. 



1 

j 

1 i 

1 

1 

1 

1 

1 

1 

1 


Description of the holding 


Pargano. 

Village. 

1 

X 

1 

Mahal. | Thok or patti. 

1 

Khatra 
nnmbers of 
fields 

Areas 

of 

fields. 

1 

2 

s' * 

1 

5 

,6 


1 

1 




\ 


Given under my hand 
of 19 . 

Dated 


Nudi ber of fields and and total area. 


and the seal of the court this day 

(Signed) 

Assistant Collector, elate. 


Seal of the Coart. 


* In applioationa ander section 170 only. 
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FORM M. 

Notice of ejectment of a non-occupancy tenant under section 
175 of the United Provinces Tenancy Act, 1939. 

\_Set rule 76 2) of the United Prooinees Tenancy {Bonrd 0 / Revenue) 

liulfs, 1940]. 

IN THE COURT OF THE TAHSILDAR (TAHSIL) 

(.DISTlilOTj 

Case No of 19 


AB {add description and residence) Applicant (landholder). 

To 

tiiame description and place of residence) Monant). 


Whereas the landholder abovenained has applied under section 175 
of the United Provinces Tenancy Act, 1939, on the grounds men loned 
below for yonr ejectment from the holding specified below, this notice of 
ejectment is issued to you under section 177 of the Si id Act Vou are 
hereby informed — 

(а) that if you desire to dispute ejectment, you must contest 
the notice within thirty days of its being served on yon, and 

(б) that if within thirty days of the service of the noi ice you 
appear and admit your liability to ejectment, you will not be 
liable for any costs. 

Take notice that, in default of your appe.iranoo within the period 
specified above, an order of ejectment may be passed against you. 

Grounds of ejectment. 

1 

2 

Description of the holding. 



of. 


Mamber o{ fields and total area. 

Given under my hand and the seal of the Coutt this day 

19 . 

(Signed) 

Dated 



Seal of the Court 


Tahsildar, 
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164- If in a case to which the provisions of sub-section (5) 

Order that may be of section 1 63 apply, the court Or any court 
paeaed in appeal from which passes orders in the suit in appeal, 
ejeotinent prooeedinKs reference Or revision finds either that tlie 
tenant is not an ex- proprietary, an occupancy or a hereditary 
tenant or that no part of the arrear specified in the notice was 
due bv the tenant as arrears of rent on the date on which the 
applicition- was made under the provisons of sub-section ( 1 ) of 
section 163, it shill dismiss the suit and cancel with effect from 
the date of such dismissal the order of the tahsildar passed under 
the provisions of that section directing the tenant to pay into 
court the instalments of rent. 

1. Tho sact.ion is now and coinos into play when Hie tenant appoiis in 
answer to a noiioo under section KiSfl) and contests the claim or denies 
that he belongs to one of iho tliree classes mentioned in I hat section. 

2. No part of the arrear etc.— An order of dismissal of the suit 
will 1)8 jasudod only whan no pirt of the arrear specified in tho noHco was 
due on the date of the application under section IBS'"!). A court of 
appeal reference or revision cannot accede to a prayer of the tenant to 
make the deposit * 

3. And cancel etc.— Oancellation of the order under section 163 
directing the tenant ro pay tho instalments of rent is a necessary part of 
the Court’s order, ft is noteworthy that the canopllatioii takes effect not 
from the date of tho order oauoellad bat from the dite of the dismissal of 
the suit. 

I 65 . (2) If during the currency of an order passed by the 

r. , tahsildar under the provisions of section 163 

caDCellation of an order dirGCting thG tGIlfint tO pEiy into COUl t tnG 
passed under section instalments of rent the tenant fails by the 
thirty-first day of May in any agricultural 
year so to pay tlio instalment which fell due in that agricultural 
year with interest thereon, the tahsild ir .'hall forthwith order 
that he be ejectetl from his holding an<l he shall forthwith be 
ejected accordingly. 

( 2 ) If the tenant fails to pay into court the amount of the 
arrear as ordered bv the tahsildar under the provisions of sub- 
section (4) of section 163 or as decreed by the court under the 
provisions of sub-sectiou (6) of tliat section together with interest 
thereon and the 00 4 of the applicition or the costs, if any, 
awarded to the landholder bv the decree, as the case may be, by 
the thirty-first of May next following the expiry of a period of 
one veir from the’ date of the parsing of such order or of the 
decree becoming Snil, as tlie case miv be, tlie tahsildar sliall 


1 See Banehhor Smqh v, Bir Sah'ii, XVIII U. D. 43=*1937 R. D. 24. 
T. A .- 61 
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forthwith order that the tenant be ejected from his holding and 
he shall forthwith be ejected accordingly. 

(3) If on any date before an order of ejectment is [)assed 
under the provisions of this section the tenant pays into court 
the amount of the arrear which he was ordered to pay under 
the provisions of sub-section (4) of section 163 or which was 
decreed under the provisions of sub-section (6) of that section 
together with interest thereon and the costs of the application 
or the costs, if any, awarded to the landholder under the ilecree, 
as the case may be, and also the instalments of rent that have 
fallen d ue by such date or the balance thereof, the court shall 
forthwith cancel its order directing the tenant to pay into court 
the instalments of rent as they fall due. 

(4) Notwithstanding anything in this section the tenant shall 
not be ejected for failure to pay any portion of his rent which 
has been remitted or suspended under the provisions of section 
123. 

This is new. 

1. Sub-section fl) enjoins fhe Tahsildar to order ejectment from the 
holding, when the tenant has not paid before or on the last day of May 
next following the date of the tahsildar's order niuJor section 1()3 the 
amount which he was directed to pay by such order and also am int(‘rost 
whish has accrued. 

2 Sub-section (2 ). — To avoid a compulsory order of ejectment from 
the holding by the Tahsildar, the tenant must have paid (a) the amount 
of the arrear as ordered by the Tahsildar under subsection (4) of section 
163 or the amount of the docreo under snb-sectioii (6} of tint section 
as directed therein, (f>) all rent payable by him in respect of the holding 
between the date of the Tahsildar’s order under section 163 and the 
thirty-first of May next following tho order, and (c) interest which has 
accrued thereon and costs, such payment being on or Ijefore the Iasi men- 
tioned date. In case of failure in such payment the Tahsildar has no 
option hut to direct the tenant’s ejectment from the holding. 

3 Sub-section (4V No ejectment can he ordered for failure to pay 
any portion of rent which has been remitted or suspended under the provi- 
sions of section 123, oven though an order for payment or a docreo may 
have been passed with respect to that under section 163. 

166 - (4) Notwithstanding anything in section 159 if the 

Tenant’s claim for tenant appears in accordance with a notice 
compensation on ap- served under the provisions of section 163 be 
pearance. asked wiiether he makes any claim for 

compensation on account of improvements in case an order of 
ejectment is passed against him and if he makes such claim the 
tahsildar shall forward the case for decision to the assistant collec- 
tor in charge of the sub-division.. 
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(3) No cliiim for compensation on account of improvements 
shall be entertained unless it is made in accordance with the 
provisions of tliis section, prjvilel that if the ten int appears 
after the expiry of the period specified in the notice and satisfies 
the Tahsildar either that the notice was not served on him or 
that he had sufficiont ciu=e for non-appearance within such 
time, the Tahsildar shall entertain any claim made by him for 
compensation. 

This is new. C/. section 11 6 of the Agra Act of 1926. 

The Tahsildar has to enquire whether the tenant makes a claim for 
compensation. If ha Joes make a claim the case will go to the Assistant 
Collector in charge of the sab-division for disposal. If he Joes not, ho 
will lose all rights to compensation, unless he takes steps under the 
proviso to sub-section (2 ). 

107 . (i) Except as provide 1 in sub-section (5) and sub- 

Bar to auita and sGction (S) of section 163 HO Suit for arrears 
applications in certain of rent shall lie in respect of an arrear specified 
in a notice issued under the provisions of 
section 163 or in respect of any iust.almeut of rent payable into 
court under the provisions of that section. 

(3) No application shall be made under the provisions of 
section 163 in respect of an arrear for the recovery of which a 
suit has been instituted under the provisions of section 144 or 
section 1 4h . 

This is new. 

The bar to .suits and applications for arrears of reut should be noted. 
A suit is barred in respect of an arrear spscifieJ in a ii>tice under 
section 16.3, or in repeat of an amount pay.ible into court under the 
provisions of that section. Sub-section (2) is a useful provision against 
two proceedings for one and the same arrear of rent . 

168 . (i) When a decree for arrears of rent against an ex- 

Bjectoient of certain proprietary, an occupancy or hereditary 
tenants in exeention of a tenant has not been completely satisfied 
decree for arrears. within One year from the date of such decree 

by any mode of execution other than sale of holdings, the land- 
holder may apply to the court, which passed the decree, for the 
issue of a notice to the tenant for payment of the amount out- 
standing and fop his ejectment in cise of the default and the 
court shall thereupon issue such notice. 

(3) L’he notice shall require the tenant to appear within 
thirty days of the service of the notice and either to show cause 
why he .should not be ejected from the holding or to admit the 
claim and obtain leave to pay the amount into the court within 
one hundred and twenty days from the date of his appearance 
in the court. 
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169 . (J) When the rent o£ a non-occupancy tenant is in 

arrears, the landholder may apply to the 
Application for isana ^ for the issue of it notice to such 

of notice to oon-ccca- /. .1 j n 

policy teiioDt for pey* tiGiiiiritj tor pftyfncnt ofc tiiG iiirBtir& HiIIq tor 

ment of arrears or for [jjg ejectment in case o£ default, and the 
ejectment in default. tahsildar shall thereupon issue such notice. 

( 2 ) The notice shall require the tenant either to contest the 
claim within fifteen days of the service of notice, or to p.iy the 
arrear into the court within six weeks of the service of the notice, 
and shall state that if he fails to comply with the terms of the 
notice an order of ejectment will be passed. 

(3) If the tenant does not contest the claim and does not 
within six weeks of the service of the notice or within such time 
as may be allowed under the provisions of sub-section (4) pay the 
amount into court or the payment thereof is U'lt certified under 
Order XXI, rule 2 of the Co le of Civil Proccilure, 1908, the court 
shall forthwith pass au order that he be ejected. 

(4) The tahsildar may from time to time for reasons to be 
recorded extend the tim ■ for payment, provided that the total 
period allowed for payment shall not exceed six months. 

(5) If the tenant contests the claim, the application for issue 
of notice shall, on payment of the court-fee as in a suit for 
arrears of rent, be deemed to bo a suit for arrears of rent. If 
the tahsildar is not competent to try the suit, he shall forward 
it to the assistant collector in charge of the sub-division, 

1. This section is new, though based on section 81 of the Act of 192G, 
hot it corresponds to se''tion 163 of this Act remodelled to suit the case 
of non-occupancy tenants It corresponds somewhat to secuon 61, Oudh 
Act. The remarks made under section 163 will prove useful. See also 
note 1 to section 1G8 at page 484 

2. The notice will be for ejectment in case of default from the 
entire holding. It will direct the tenant to contest the ol.iiin within 15 
days, as under section 163 (3), or pay the arrear into court within six 
weeks of the service of the notice, b’.iiling either of those lie must 
be ejected. If the tenant contests the claim the applicatiou for the 
issue of the notice will, on payment of the proper court-fee, bo treated as 
the plaint in a suit for arrears of rent, and the tahsildar will try it 
himself, of competent, or send it to the Assistant Collector in charge of 
the sub-division as under section 163(5). If the tenant does not contest 
the claim, and doe-s not piy the arrear the Tahsildar will wait for the 
expiry of six weeks from the date of ilic sorvioo of the notice and then 
order ejectment, but ho cannot ordor ojootmoiit if (he amount of the 
arrear has been paid in full within the period mentioned in the notice 
and he has the power to extend such time for payment from time to time. 
The total period allowed for payment must not exceed six months. 
Does this period of six months include the period fixed in the notice ? 
Reason for each extension of time has to bo recorded, The landholder 
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could claim the full amount of arrears as he could in a suit for arrears.* 
This section does not conhne, as section 163 does, the claim to any parti- 
cular period for which rents are in arrears, and the ruling cited above 
will apply. 

Reading this section with section 170, it is obvious that “ arrears of 
rent ’ in this section does not include an arrear of rent for which a 
decree has been passed. 

3. Pay up or contest. — Snh-seotion i‘i) shows that the contest 
is confined to liability to pay rent or the ainonnt demanded If there is 
no contest and no payment, ejectment has to be ordered (".sub-section 3 ) 
Sub-section (4) empowers extension of time for piyment*. Does it mean 
that time to conte.st cannot tie extended ? 

The case of a tenant who doos not appear is not expressly provided 
for but it comes under sub-section (3'. His ejectment has to be ordered, 
subject of course, to his right to apply for extensions of time under 
sub-section (4). 

Where the tenant served with notice refused to pay and desired to 
be ejected and hi.s mortgagee from before 1902 offered to pay, and the 
landholder contested his right, the proceedings become contested and 
should be dealt with as a suit with the mortgagee a' a party * This 
shows that tenant in snb-section (3) includes a person entitled to the 
benefit of section 47(2). 

Where a tenant contests tlie landholder's claim, the application uoder 
this section becomes a plaint on proper court-foes being paid, and Order 
2, rule 2, 0. P. 0. applies.* 

4. Sub-section ( 4 ) Where two adjourninonts had been granted 

and on tlio last occasion, which was within the sintutory period under sec- 
tion 81 (4) (6) of the Act of 1926, ejectment was ordered as no one 

app'>ared, and the tenants applied for review of the order it was held that 
the review could not be oiitertaiued and the order of ejectment could not 
be cancelled.* 

Under the Act of 1926 the landholder could consent to extension 
beyond the statutory period,® but the present section 169 gives him no 
such option, 

0 . Sub-section (5). — A true conception of the exact po.sitionmay be 
had if we consider the nature of tho order to lie passed under this sub- 
section. On contest, tho application is to be deemed a salt for arrears of 
rent, and, presumably, the only order or decree that can be passed under 
the sub-section is one determining the amount, if any, of arrears. This 

t Bhtka V. Prag Dai, XV U D. 72 

* Rimanuj Pratad v. Mundoo^ XI U. D 132=14 B D 447. 

* Thukurji Maharaj v. Risal, 1930 A I B. All, 527=124 I. C. 177=14 B D. 
487. 

* Htir Simin D .t v Nathv, XIX U. D. 139=1938 B. D. 341 

® See Barkai AH v SAeo Singh, X U. D 28=10 t>. R Rev. 47=13 B D. 20§. 
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may be on proof or admission. The sub-section distinctly docs nn^ 
authorise a decree for ejectment.* 

If any one of several co-tenants contests, the suit must be tried 
against all the co-tenants, including those who did not contest.* 

Where the Tahsildar accepts an application by the tenant who allegeil 
piyinent or oBEei of it, ho inusl, if the amount of ai roars exceeded, 
Its 200 proceed under sub-section (5i, and send the case to the S. D, 0. 
for decision and not decide it himself, as the tenant’s application moan-! 
that ho intends to contesl the claim ® 

A notice under soclion 169 dismissed for default does not bar a ''uii 
under section 148, as tlio previous application never became converted 
into a suit under sub-section (5).* 

6. Section 61 of the Ou lii Act .ipplied only to statutory tenants 
and to tenants who had no right of occnpancy or who did not hold under 
a special agreement or decree of conrtlon its phraseology .section 61 
did not apply to tenants with rights of occupanc^s, Imt the principle 
underlying it and section 169 of this Act is t,ho same and the liinguage 
used is very similar. Hence the decisions thireundor aro cited for 
guidance in the interpret ition and application of tlieso sections. It 
mast be kept in mind that section 61 provid'^d for a suit for ejectment 
when arrears of rent were due, whether or not the landholder had oh' lined 
a decree for arrears of rent . In such a suit, the decree had to specify 
the amount of the arrear and the interest, if any dno l.horoon, and 
ejectment was not allowed if that amount and the costs were piid within 
six weeks of the decree, and this lime could be exlcnded by the 
court. 

Rent must have been agreed upon or fixed by coinpolent authority. 
When' no rent vas even paid or determined, a suit for arrears of rent 
and for ejectment in default was not rauintainahlo ® 

The landlord could claim the full amount of arrears due to him as 
he could in a suit for arrears of rent.* 

As the Court had to .specify the amount of arrears and interest threon, 
the court, in a case to which the section applied, and the non-occupancy 
tenant held also .some other tenancy or under-proprietary tenure, e. <; , 
shankalap, bad to separate the two kinds of land and to apportion the 
rent for the non-occupancy land and order ejectment therefrom.® 

1 Adopted in JTepot v. Bikramajit Singh, B R. 5 of 1928'=S U. D (B R) 12=>10 
L. B Rev. 123=1.8 R D. 102 ; Durqa Pranad v. Durna, XI U. I). 102 ; Bachchi 
Lai V. Brij Lai, XI U. D. 102=14 E D. 390. 

* Balram v. Ram Lakhan Das, 11 L. R. Rev. 61=XI U. 0 42 = 14 R D 155. 

> Ajodhia Prasad v. Surjt, XVII U. D. 344=1936 R D 464 

* Ram Lai v Pyare Ltd, X U. D 186=13 R. 1). 699. See also Iltinnman Prasad 
V. Gaya Prasad, 1941 R. D 379. 

8 Muhammad AsTigar AU v. Naseab Ali XII U. D 446. 

® Ganga Sakai v. Dmarka Singh, VI U. D. 235 

* Bkika V. Frag Das, XV U, D 72 

* Ifom Sufe/i V. Eamftit, XVIII U D 116=1937 B. D. 134 See alao Tirbhumn 
Bahadur Singh v. Ram Ralan, XVIII U. D. 115=1937 R. D. 133. 
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The court had to specify the interest due.* 

Where the landlord had concealed the true rent and had recorded 
a lower rent, and the tenant had paid the latter, he could not sue for 
ejectment in respect of the concealed portion.* 

Where the tenant pleaded occupancy rights or that he held at a 
fayourable rate of rent, the court had to adjudicate on the matter before 
passing a decree under the section.* 

The tenant had to pay within the time fixed, unless it was extended 
by the trial or the appellate court when hearing the appeal in the suit. 
The appellate court could not extend the time when hearing an appeal 
from a decree in a suit by the tenant against the landlord on the 
ground of illegal dispossession.* 

If the tenant who had not paid into court pleaded offer of the 
decretal amount to the landlord outside the court and the landlord’s 
refusal to receive it, the court w IS not concerned with the plea and 
could eject the tenant.® 

Once a decree under section 6L for ejectment had become absolute 
the court could not extend the time.® 


The court-fee payable on a plaint under section 61 for ejectment on 
on account of an outstan ling decree for arrears for three years was on 
one year’s rent.* 

A suit for ejectment under section 61 was considered a step in aid 
of execution of the rent decree under Art 183 (5), Limitation Act.® 

7, The application is No. 6 of G-roup 0 of the Fourth Schedule. 
The limitation is 3 years from the time when the arrears become due. 
Court-fee is payable as prescribed by the Court-Fees Act. 

8. For rules made by the Board of Revenue to give effect to this 
section see under notes to section 163 at pages 474-75 and Form L at 
pages 478-79 supra. 

170 . (2) When a decree is passed for arrears of rent 
„. . . . against a non-occupancy tenant the land- 

pBDcy teaant in execa- holder iHtiyj 111 addition to any other mode 
tion of a decree for of execution, ^ipply to the court which 
arreata of rent. passed the decree for the issue of a notice to 


* Khurshed-un-nissa v. Bfm Baj, XVIII U. D. 350=1937 B. D. 564. 

* Inder Kuar v. Baniidhar, XIV U. D. 408=14 L. R. Bev. 815=15 L. B. Bav. 


387. 

* Babu Lai v. Tirbhutoan Bahadur Singh, XIV U. D. 625=14 L. B. Bev. 892. 

* Jhaoo Lai v. Ehola Singh, XV U. D. 247. 

* ® Kanhaya Lai v. Kundan Lai, XV U. D. 261. 

® Sajendfa Singh v. Sunder, XVII U. D. 275=1936 R. D. 489. 

* Bhawani v. Secretary of State, XVI U. D. 20. 

® Rudra tfarain v. Maharaja of Kapurthala, XVII U . D. (H. 0.) 60=1936 R. D. 
72=1936 0. W. N. 134=160 1. 0. 465. 

T. A.— 6? 
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the tenant for payment oE the amount and for his ejectment in 
case of default ; and the court shall thereupon issue such notice. 

( 2 ) The notice shall require the tenant either to show cause 
within fifteen days of the service of the notice why he should 
not be ejected or to pay the amount into court within six weeks 
of the date of the service of the notice. 

(3) If the tenant appears and claims that he is not liable to 
ejectment, the court shall, after inquiry, decide such claim, and, 
if it rejects it, shall order that the tenant be ejected forthwith. 

(4) If the tenant does not claim that he is not liable to 
ejectment and does not, within six weeks of the service of the 
notice or within such time as may be allowed under the provi- 
sions of sub-section (o), pay the amount into court or the 
payment thereof is not certified to the court under Order XXI, 
rule 2 of the Code of Civil Procedure, 1908, the court shall 
forthwith pass an order that he be ejected. 

(5) The court may from time to time for reasons to be 
recorded extend the time for payment provided that in no case 
shall the total period allowed for payment exceed six months. 

1. The section is new as it stands but corresponds to seotions 79 and 
80 of the Agra Aot of 1926 and section 61 of the Oudh Act. 

Bemarks under section 61 of the Ondh Act liiivo already been made 
in note 6 to section 169 at pages 488-89 above. Section 52 of that Act 
did not apply to non-occupancy tenants, but the decisions under sub- 
seotions (2) of that section which related to ejectment for an outstandmg 
decree for arrears of rent may prove useful. 

Under section 61 it was held that a court, hearing an appeal from an 
order of ejectment conld extend the time for payment, but if did not, 
it could not do so when hearing an appeal against a subsequent decree 
in a suit by the tenant against his landlord under section 183.* 

2. In Ondh, an occupancy tenant or a tenant holding under a 
special agreement or decree of court could be ejected only in execution 
of a decree for ejectment, and a decree for ejectment could bo passed ou the 
ground that at the date of the decree for ejectment a decree for an 
arrear of rent in respect of the land had remained unsatisfied for 15 days 
or upwards, and a decree for the ejectment of a tenant holding under 
a special agreement or decree of court could be passed on such grounds 
as would have justified ejectment under the agreement or decree. 
(Section 52, Ondh Act). A tenant who had become an occupancy 
tenant conld not be ejected under section 52 (2) Oudh Aot for 
nonpayment of arrears of rent and decrees passed against him as 
statutory tenant.* 

t Jhaoo Lai v. Bhola Singh, XV U. D> 247. 

* D$p. Com. V. Balwanl Singh, XV U. D. 24b14 L. B. Bev. 886, 
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Even i£ the decree had reinalaed unsatisfied £or 15 days the court had 
discretion to eject or not to eject according to circumstances.* 

A tenant could be ejected only for £ailure to satisfy a decree £or 
arrears.* 

3. Decree.— The section does not apply to mere claims ; it applies 
only when a decree for arrears o£ rent has been passed.* 

The decree may be £or the arrears of any agricultural year, provided 
it has not been satisfied and most be unsatisfied, and may have been 
passed before the Act.* 

The decree must be that of a revenue court, and not one of a civil 
court against the legal representative of a deceased tenant.* 

An ex parte decree for rent obtained by fraud, e. g , against a deceased 
pleaded as alive, and a lunatic under his wife’s custody, there being 
no other eligible guardian, is a voidable decree and a civil suit may be 
brought for cancelling it and also the proceedings for ejectment on 
account of an outstanding decree for arrears.* 

Where a third person intervened claiming the status of a co- 
tenant and also filed a declaratory suit to that affect but withdrew it, 
the withdrawal was, in the absence of explanation, taken to be evidence 
that he was not a co-tenant, and it was held that the person against 
whom the decree for rent was passed could be ejected.* 

A son or heir is liable to be ejected under a decree for arrears 
against his father or other predecessor-in-interest.® 

4. The landholder.— See section 3 (11) for meaning. He is the 
person entitled to apply under this section. 

He will be the decree-holder or the person to whom the interest in 
land and the decree have come by assignment,* devolution or opera- 
tion of law. 

Though the landholder decree-holder has been declared an insolvent, 
he may eject in execution of his decree for arrears of rent.** 

* Biihambhar Nath v. Btndeahri Praiad, XVI U. D. 688'=1935 B. D. 565. 

* Shea Shankar v. Siia Ram, XVII D. D. 214=1936 B. D. 260. 

* Kundan Singh v. Karan Singh, B B. 6 of 1921“8 B. and Cr. L, J. 17=3 L. B. 
Bev. 345 ; Kuber Singh y. Ram Dm, 45 All. 5=20 A. L. J. 769=1913 A. I. B. All. 
14=V U. D. (B. C.) 85=-1922 B. C 336=8 B. Cr. L. J. 269=77 I. 0 927=6 B. D. 
185. 

* Malik Baqar Husain v. Malik Muhammad Yusuf, XII U. D 155=11 L. B. Bev. 
874—15 B. D. 27. 

* Kali Oharan v. Jwala Prasad, B. B. 4 of 1889. 

•Jiwan Singh v. Rsoti Singh, XI U D. (H. 0.) 165=11 L. B. Bev. 121— 14 
B. D. 287. 

* Bindra Ban Das v. Ram Nath, XI 0, D 174=11 L. B. Bev. 201. 

* Mahabir Prasad y. Lala Din, B. B. 1 of 1901 diaaeutiDg from Narain v. Sakina, 
B. B. 6 of 1896. 

* Prag Singh v. Prasad Singh, B. R. 1 of 1887. 

*« Kathi Nath v. Murfa, XIX 0. D. (H. 0.) 36—1988 B..D. 297. 
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In a proceeding under this section, the mortgagee oE the tenant 
is not a necessary party.^ The joining o£ a mortgagee in a suit for 
arrears o£ rent or describing him as mortgagee does not estop the laml- 
holder from ejecting the mortgagee after the tenant has been ejected 
under section 170.* 

5. May apply for issue of notice. — The application should be to 
issue a notice to pay the amount outstanding, intimating that the tenant 
-would be ejected in case of default. 

The expression “ any other mode of execution ” shows that the 
section places ejectment also as a mode of execution and hence an 
application under this section is one in execution of a decree. 

Under the Rent Act (of 1881) an application to eject on account of a 
decree for arrears of rent was not one in execution thereof, but was an 
independent application, the ground for making which was the existence 
of the unsatisfied decree.* Section 79 of the Act 1926 expressly enacted 
that the landholder could apply to execute the decree. And in Group F, 
No. 2 of the Fourth Schedule the period of limitation for making 
the application was 3 years from the date of the final decree in the case, 
as it is now under No. 4 of Group F of the 4th Schedule. Hence, one may 
plausibly infer that such an application is now put on the same footing 
as one for execution of a decree, although strictly speaking it is not so, 
for a decree for arrears is not one for ejectment. That being the case, 
the part of the decision in B. R. 11 of 1892 that the landholder 
cannot join to such an application a prayer for satisfication of his decree 
by attachment of the tenant’s property is no longer law. The Board 
had held that an application under section 59 of the Act of 1901 was 
not an application for execution of a decree, and was not a step in aid of 
execution of a decree and did not give a new starting point for counting 
the period of limitation.^ The decision in Faqira v. Pariumar? that aa 
application under section 7 9 was essentially different from an application 
for execution of a decree the former not being a step in aid of execution 
and section 47 0. P. 0. did not apply to it so as to make the order 
appealable to the District Judge and not to the Commissioner, may 
be right, but the Board did not consider the difference in the language 
of section 59 of the Act of 1901 and section 79 of the Act of 
1926. In section 59 the words were “ be shall apply in the same 
manner as for execution of the decree to the court empowered at the 
time to execute the same,” and section 79 enacted “ that a decree for 
arrears of rent may, in addition to any other mode of execution^ be 
executed by ejectment of the tenant”. The two provisions do not appear 
to be identical. A comparison of items 4 and 5 of Group F of the 
Fourth Schedule of the present Act shows however that an application 

1 Ram Subhag Smgh v. Keiho Prasad Singh, VI U. D. 168=5 L. R. Rev. 214. 

* Bam Suhhag Stngh v. Kesho Prasad Singh, VI U. D. 168. 

® See Bu Ali v. Adhsn, R. R. 2 of 1891, per Reid, Member, in Salig Bam v. Sam 
Dayal, B. R. 11 of 1892. 

♦ Ktsho Prasad Stngh v. Baiju Rai, B. R. 9 of 1912. 

s VIII U. D. 139=8 L. R. Rev. 358=1927 R. 0. 416=12 R. D. 323. 
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under section 170 is not an application for execution of a deoree which is 
exclusively dealt with in item No. 5. Hence it is possible to say that the 
rule laid down in B. R. 9 of 1912 is still good law. 

The case was followed in Malkhan Sin^h v. Makhan Lai}- The 
history of the case however followed a curious course. In the case, 
the Assistant Collector, because of the failure of the judgment-debtor 
to pay or show cause as regards the notice under section 80, ordered 

his ejectment. Very soon after the debtor appeared with the money 

with an execuse for non-appearance at the proper time and applied 
for review or concellation of the order of ejectment. This was rejected 
and the landholder was put in possession. The tenant went up in revision 
to the Board and there a preliminary objection that an appeal lay to the 
District Judge was overruled, the order rejecting the application for 

review was set aside and the order for ejectment was also cancelled. 

Thereupon, the landholder brought a civil suit for a declaration that the 
decision of the Board of Revenue was without jurisdiction, and sub- 
sequently also added a prayer that possession may be restored to him 
as under the Board’s decree the Assistant Collector had put the defen- 
dant back in possession after the institution of the suit. The High 
Court held that an application under section 79 of the Act of 1926 was 
one in execution of a decree from an order in which an appeal would lie 
to the District Judge but the Board had jurisdiction to revise the order 
rejecting the tenant’s application for review, and having accepted the 
revision, the duty of the Board was to send the application for review 
back to the Assistant Collector and not to anticipate his decision by 
cancelling the order of ejectment.^ The High Court referred certain 
issues to the Assistant Collector under section 273 of the Aot of 
1926. No one seems to have questioned the competency of the Civil 
Court to entertain a suit to cancel the order of an independent 
tribunal like the Board of Revenue. 

6. To the court which passed the decree. — And to no other 
court. See section 37, Civil Procedure Code, for meaning of this expression. 

7. Who can apply.— A lambardar who obtained a decree for arrears 
of rent, was entitled to apply for ejectment without joining the whole 
body of co-sharers, because he was the landholder as well as the decree- 
holder.® Now the assignee of a decree cannot apply for execution unless 
the assignee’s interest in the land to which it relates has become and is 
vested in him.^ But if the assignee has also become the thekadar he can 
apply.* The reason given was that section 59 of Act li of 1901 did not 
say that the application should be made by the decree-holder, and that in 

1 XII D. D. 56-= 15 B. D. 248. 

* Faqira Singh v. Parduman, 53 AIL 715=1931 A. L. J. 529=1932 A. I. B. All. 
92=12 L. B. Bev. 243=XII U. D. (U. C.) 98=135 I. C 547=16 B. D. 498. 

* Paras Bam v. Bholai, B. B. 21 of 1884. 

* List II, No. 10, of tlie Second Scliedale. See Hem Chandra v. Mon Mohini, 3 C. 
W. N. 694 ; Chatropal v. Gopiehand, 28 Oal. 757 (760). 

* Bishun Chand v. Jahana, IV U. D. 408=6 B. D. 168. 
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that case therefore it shonld be made by the landholder for the time being 
provided he be also the assignee of the decree.^ 

Where a mortgagee obtained a decree for arrears of rent but was 
redeemed by the mortgagor who paid him the amount of the decree 
according to a condition in the mortgage, the mortgagor conid not exe- 
cute the decree,* as the redemption decree did not assign the decree for 
arrears to the mortgagor. 

A co-sharer who has under section 246(3) obtained a decree for a 
fractional share of the rent of a holding cannot apply to eject from the 
holding as he is not the landholder, and section 246(1) bars the applica- 
tiou.* A decree-holder who is no longer the landholder cannot eject the 
judgment-debtor who has become some one else’s tenant, but he may 
execute the decree to the extent that execution in any other way is 
3 

8. Against whom. — If the tenant against whom the decree for 
arrears was obtained is dead, the application for ejectment may be insti- 
tuted against his heir when the latter has failed to pay the amount,* as 
section 3(1) includes in the word ‘ tenant ’ his successor in interest. 
But a decree for arrears against the heir of a deceased tenant, as such, 
obtained in a Civil Court, will not enable the decree-holder to apply for 
his ejectment from the holding, it not being a Rent Court decree,® 

A thekadar holding land as a tenant may be proceeded against under 
the section. ' 

9. Unsatisfied decree. — The right to apply arises when the decree 
is unsatisfied. Hence, if there is no arrear due, no application can be 
made ; and, if made and allowed by mistake, the order may be reversed 
in review, revision or appeal and the tenant reinstated.^ Suppose that 
the tenant pays the amount of such decree before any application is made 
under this section. The application should not be granted, for section 
170 distinctly allows 6 weeks grace from the service of the notice for 
payment. Where a landlord obtained a decree for arrears and then sued 
for ejectment, and pending the suit, the tenant tendered the amount of 
the decree, refusal of the landlord to accept the tender did not entitle 
him to got a decree for ejectment.® Where several short adjournments 
had been allowed and small ins'alments of the amount due were paid into 
Court and eventually the court refused further adjournment and ordered 


t Megh Singh v. ifaharam, III U. D. 467=»4 R. D. 271. 

• Batdeo v. Dallu, B. R. 3 of 1934=»XV U. D. (B. R ) 12=-15 L.B. Rev. 368. 

® Jiioan Singh v. Baia Sarup, XVII D. D. 344»1936 R D. 387. 

< Mahahir Praiad v. Laladin, B. R. 1 of 1901. 

S Kali Charan v. Jwala Praiad, B. R. 4 of 1889. 

• Badheg Shiam v. Jai Deo, VIII D. D. 96=-8 L. R. Rev. 329=-l927 R. 0. 385. 

1 Khub Singh v. Amir Singh, B. R 19 of 1884. 

• Bam Adhin v. Mahahir, I U. 0. 183—29 I. 0. 49 ; Munna Lai v. Dan Bahadur 
Singh, XV D. D. 191—18 R. D, 21. 
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ejectment, but before the parxaana 'was issued to the Amin to eject, 
the tenant paid in the whole of the balance due, the Board held that the 
order of ejectment ought to be cancelled t This view has not been 
accepted in later cases, which ruled that payment should bo made before 
the order of ejectment and that it would bo a dangerous doctrine to 
say that payment may be made up to the time that the Amin delivers 
actual possession.* 

10 . Ejectment from joint holding^.— Where the decree for arrear 
is against some of several co-tenants, there can be no ejectment from the 
holding. It must be a decree against all the tenants. This will not 
apply to .?tr-lands held jointly by co-sharers one of whom has sold his pro- 
prietary rights and become the exproprietary tenant of a proportionate 
share of the sir, for the co-sharer and the exproprietor are not joint 
tenants. Where no division has taken place there might be some diflS- 
culty. The holding from which a tenant is sought to be ejected must be 
clearly specified.® 

Where arrears of rent are decreed in respect of occupancy and non- 
occupancy land forming a holding, there can be no ejectment under the 
section from the occupancy land until the rent due in repect of it is 
ascertained.* 

11 . Tabsildar shall issue such notice.— He has no option in the 
matter. 

The notice must be served. 

Sub-section (2) indicates the contents of the notice issued by the 
tahsildar. 

12. Sub-section ( 3 ). — Under sub-section (3), a tenant has to 
establish that he is not liable to ejectment, e. g., that he is a tenant of a 
higher class, or holds under an unexpired lease. 

A plea that the relation of landholder and tenant does not exist be- 
tween the parties will hardly be open after a decree for arrears of rent 
which is the basis of an application under section 170 has been passed. 

13. Sub-section i 4 ) — Actual payment into court or a certified pay- 
ment under Order 21 , Rule 2, Civil Procedure Code, will stay the hand 
of the court in ordering ejectment. 

An uncertified payment will not be taken notice of® ; but if payment 
outside the court to the decree-holder is pleaded within the period of 


* Thakun v. Ghasi Ram, IV U. D. 552=2 L. R. Rev. 235=5 R. D. 3l7. 

* Lallu V. Bhagvian Kunuiar, VI U. D. 301=7 L. R. Rev. 180=1926 R. 0. 161= 
12 R. and Or. L. J. 192=9 R. D. 32 ; Bithun Chand v. Phal Kumari, 8 L. R. Rev. 
209=Vm U. D. 50=1927 R. 0 . 232=11 R. D. 116. 

S Janki v. Maharaja of Benares, I L. B. Rev. 41=11 U D. 72=4 R. D. 540. 

* Husain Khan v. Qanga Bakih, 3 Rev, aid Or. L. J. 38=11 U. D. 196=3 R. D. 
96. 

S Sujan V. Fateh Shah Khan, B. R. 3 of 1923— V U. D. 126 ; Radhey Lai v. Gur 
Payal Singh, II U. D. 319 ; Bhagwan Dae v. Gulah Singh, XV U. D. 27, 
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limitation Eor certifying, the court ought to entertain the plea and adju- 
dicate upon it and act according to its finding.* 

14 If the tenant pays the amount due. — He need not include the 
cost of the application under the section,* or interest after decree and 
costs of ejectment.* 

The full amount should be piid. Part payment will not stay the 
hand of the court.* 

15. Order of ejectment.— An order under the section must be 
obtained before actual ejectment. 

Ejectment must bo made after an order of ejectment has been passed. 
Such order cannot be held in abeyance or cancelled by the Assistant 
Collector.® 

Ejectment of a recorded tenant carries with it the ejectment of a 
non-recorded co-tenant® but not if the latter had no opportunity of inter- 
vening either in the rent case or in execution and the correction of papers 
proceedings were started by him for the entry of his name which were 
pending at the date of the ejectment.’ 

An order of ejectment under the section was appealable to the 
District Judge by virtue of section 248 (3) of the Act of 1926 and hence 
the High Court could revise it.® 

A tenant is «ntitled to the whole of the last day of his extension. 
An order passed on such last day may be set aside if the tenant appears 
the next day and satisfies the court that he had appeared on the last 
day with the money.® 

Where the case is not taken up on the date fixed and is postponed 
to another date, payment before the case is actually taken up prevents 
ejectment.*® 

16. Sub-section (fi)-— The sub-section prohibits extension of time 
beyond six months for payment, as could be done under section 80 (3) 
of the Act of 1926. 

17. Revision —Maintaining an order of ejectment by an appellate 
court before adjusting a claim as to improvemeni is ultra wres.** So 

* Mahanandan Stngh v. La! Bahadur Singh, II U. D. 418. 

^ Saniam Dayaly. Jaliu, 11 U, D l56=-3 L. R. Rev. 37«=3 R D. 60 ; Jlod 
Singh V. Chandtka Praiad, II U D 3=»2 B. and Cr. L. J. 181*=4 R. D, 475. 

S Parshadi v Ramjag Mai, V U D. 89=1922 R. C. 222=7 R. D. 148. 

* Salig Ram v. Ram Dayal, B. R. 11 of 1892=13 A. W. S. 9. 

S Btahambhar Dutt v. Bhup Singh, XV U. D. 233=15 L. B. Rev. 417. 

® Dwarka Prasad v. Durga Singh, I U. D. 27 ; Tribhuwan Dutt v. Muhammad 
Abdul Hasan, II U. D 656 

T AU Ahmad v Niamat-ullak, XVII U. D. 69. 

8 Aisha Bibi v. Divandar Prasad, 1937 A. L. J. 1259=1937 AIR. All. 350= 
XVIII U. D. (H. C) 36=1937 R. D. 131. 

9 Durga v. Gharan Singh, XIX U. D. 124=1938 R. D. 301. 

19 Ghasi Ram v. Pirana, XVIII U. D. 4=1937 R. D. 3. 

11 Badri Prasad v. Ramrnth, 3 Rev. and Cr. L. J. 283=11 U. D. 634. 
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extension of time by a court other than that of the Assistant Collector 
before whom the proceedings are pending.* So an order ordering eject- 
ment after the amount duo under a decree for arrears of rent has been 
paid although the 003(3 of ejectment proceedings have not been paid,* so 
an order of ejectment before the lapse of further time allowed by the 
court* or of the period of grace.* 

Rejecting an application for review of an order of ejectment without 
enquiring into a payment concealed by the decree-holder at the time of 
obtaining an order of ejectment, is failure to exercise jurisdiction.® 

Passing an order of ejectment on a notice served by affixation without 
due and reasonable diligence on the part of the process-server to effect 
personal service® is material irregularity ; so refusing ejectment because 
of an uncertified adjustment.* 

18. Review —When on admission a conditional decree for ejectment 
was passed, and later on after DO days the tenant applied for review of 
judgment on the ground tint the rent for one of the years had been paid 
and produced landlord’s receipl for it, and the appellate court found some 
obscurities in the caso, it ought to I’emand the application for retrial on 
the ground whether there was sufficient cause for admitting the application 
after time, and if so, then on merits.® 

An ex parte order of ejectment, even if carried out, is open to 
review.® Where a tenant had made arrangements with A to the 
knowledge of the landholder to pay the latter’s dues, and the tenant 
went away on military service, this was held to bo sufficient ground for 
review of the ejectment order.*® Rent was payable in two instalments, 
14 as. and 2 as. The landlord obtained a decree for arrears of the 14 as. 
instalment, and applied for and obtained an ejectment order. The tenant 
applied for review on the ground (admitted or proved) that he had paid 
the decretal amount and partly towards the 2 as. instalment not sued 
for. The order of ejectment was set aside, as the decretal amount had 
been paid prior to its date,** An appeal from an order refusing review 

* Ilwari Lai v. Balwant Singh, II D. D 474=3 B. and Or. L. J. 96. 

* Molt Stngh v. Chandiba Prasad, II U D 3=2 B. and Or. L J. 181 ; Parshadi 
. Ramjat Hal, V U. D. 89=3 L. B. Rev. 258. See notee 14, at p. 496. 

» Skiam Lai v Jai Gopal, II U. D. 4=2 R. and Or. L. J. lll=4 B. D. 474. 

* Jaisi Ram v. Nathu Mai, 32 I. 0. 755- 

6 Mahanandan Singh v. Lai Bahadur Singh, II V. D. 418. 

* Zalim V. Sri Ram, I U. D. 42=2 Bev. and Or. L. J. 30. 

* Radhey Lai v, Gur Dayal Singh, II U. D 319 

* Raj Rajeshwar Devi v Raghubar Dayal, XV D. D. 137. 

® Tilsa Singh v Khushal Singh, III 0. D. 77=4 R. and Or. L. J. 27=5 R. D. 
472 ; Bhuri Smgh v. Sunder Lai, VII U D 97=-8 L. B Rev 232=1927 R. 0. 380 
=11 B D. 527. 

*9 Pirano v. ilunshi Singh, H L. B. Bev. 228=14 E. D. 501. 

** Wa»ir-un-nisa v. Amir Husain Khan, XIII U. D. 161=14 L. R. Bev. 59. 

T. A.— 63 
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passed by an Assistant Collector of the second class was held to lie to the 
Collector,* Whether an appeal from an order against ejectment passed 
by an Assistant Collector of the first class llos to the Commissioner or 
the District Judge ? 

19. Nature of the application.—An application under section 170 
is No. 4 of Group F of the 4th Schedule and should be made to the court 
empowered to execute the decree. The limitation is three years from the 
date of the final decree. 

20. For rules made by the Board of Revenue to give effect to this 
section see under notes to section 163 at pages 474-75 and Form L at 

pages 478-79 supra. 

Ejectment for illegal or detrimental acts. 

171. (i) IE a tenant transfers, or sub-lets, the whole or 
any portion of his holding otherwise than 
Kjeotinent for iiieRai accordance with the provisions of this 
transfer or sub- etting. transferee or sub-lessee has 

entered upon possession in pursuance of such transfer or sub- 
lease both the tenant and any person who may have thus 
obtained possession of the whole or any part of the holding shall 
on the suit of the landholder be liable to ejectment from the 
area so transferred or sub-let at the date of the institution of 
the suit. 

(2) To every suit under this section both the tenant and the 
sub-tenant or the person in whose favour the transfer purports 
to have been shall be made parties. 

1. This section reproduces in effect section 82 of the Act of 1926 
and corresponds to section 62(1) (6) of the Oudh Act. 

2. Tenant. The section applies to expropriotary, occupancy and 
hereditary tenants, including permanent lessees as defined in (he Act, 
and tenants in Oudh holding under a special agreement or decree to ths 
extent mentioned in section 156. 

A tenant holding under a special agreement or decree of court in Oudh 
will come in if a transfer or sublease would Justify ejectment under it. 

3. Transfers or sublets otherwise... Act, i.e , after the coming into 
operation of the Act. See sections 39 and 40 as to permissible subleases. 
Permanent tenure-holders and fixed-rate tenants have transferable interest 
The interest of other classes of tenants is not transferable, except by way 
of a permissible lease and save as allowed by section 33(2). 

Transfer or subletting otherwise than under the provisions of the 
Act, that it subsists at the date of the suit and that the transferee or 
sublessee is in possess ion at such date must be proved.* 

* UuleMa v Jolhi Shgh, II IJ. D 258 , L'lllu v B'lngwan Kumoar, VI 0. D. 
301— Contra, IVoin Sukh v. lohind Prasad III U. D. 237—4 B. D. 82. 

* Laltu V. Bijai Kumar, XIX U. D. 236—1938 R. D. 669. 
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A mortgage is a transfer though made bj some onlj of the cotenants, 
but to cause ejectment it must be proved by satisfactory evidence.^ 

As a permanent lessee outside Ondh, with no powers to transfer, is 
at the best in the position of an occupancy tenant, a mortgage by him 
exposes him to ejectment, although he had been perviously in the habit 
of raising money on the security of his holding.^ A suit to eject a tenant 
(and his sublessee) who has sublet his land permanently for building 
purposes is a suit to eject for illegal snbletting and not for an act 
detrimental to tbe land,* 

In Abdul Latif y Abdul Rahman*, by a forced interpretation, the 
Board considered a sublease for an advance exceeding two years’ rent to 
be a mortgage or illegal transfer. 

The section applies to involuntary transfers snob as auction sales.* 

A nsnfructuary mortgage made before the Act of 1901 was not void 
or illegal ; and the rights of the mortgagee are protected by and to the 
extent mentioned in section 47 (2). He cannot therefore be ejected 
under this section and if an order of the ejectment of the mortgagee 
aud the tenant mortgagor is passed the mortgagee may appeal though 
the mortgagor does not.* 

If in a ojrreotiou of papers case, pending while a suit for the eject- 
ment of a tenant on the ground of illegal subletting is in progress, it is 
found that the alleged subtenant is not a subtenant at all and his name 
is ordered to be expunged, the ejectment suit must fail.^ 

Where co-tenants divide up their holding without the landholder’s 
consent, and then each of them sublets the portion which comes to his 
share without objection from the others, so that the whole of the holding 
is illegally sublet, the whole body of co-tenants is liable to ejectment 
under the section,® so if they exchange the land received for other lands, 
they may be ejected under this section and not as trespassers under 
section 180.® 

Where one of several co-tenants mortgaged his share of the holding 
and there was no objection by the other co-tenants, he can be ejected 
for the illegal alienation if the mortgage subsists at the date of the 
suit.*® 

> Ibn-i-Haian r. Qoodar, 1939 A. L. J. (B. K.) 49-XX U. D. 264=1939 R. D. 
303. 

* Muitafd Huiain v Ragbu Nath Rant, XIII U. D. 79=12 L. B. Rev. 388. 

* Laehman Dat v. Naht Bakih, 31 .4.11. 109”*6 A. L. J. 93=1 I. 0. 161. 

* B. B. S of 1930=XI U. D. 11=11 L B. Rev. 278=14 R. D. 537. 

* Sri Kithan Lai v. Btjai Smgh, 1932 A. L. J. 867=13 L. B. Rev. 367=1932 
A. I. R. All, 701=16 B. D. 564=XIII U. D. (H. 0.) 155. 

* Johari Singh v. Ram Lai, XV 0. D. 469=15 L. R. Rev. 705. 

* Qolai y. Ttj Bahadur Singh, 14 L. R. Rev. 109. 

*LaoKhua v. Damru Lai, XIX D. D. 117=1938 B. D. 290. 

« Oomal V. Bhagwati Prasad, XVI 0. D 404=1935 B D. 351. 

*® Balram Oootnd Rai v. Nabi Rasul, 1939 A. L. J. (B. B.) 16. 
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A tenant who has under the guise o£ a sublease mortgaged his holding 
cannot eject the mortgagee as the maxim in pari delicto will apply.t 

A mortgage was executed in favour of A’s mother and on the some 
date a theka of the same property was guen to A, there being no separa- 
tion of interest between A and his mother. The mortgage in mother’s 
favour must be regarded as a possessory mortgage and the mortgagee can- 
not bo ejected by the mortgagor without repayment of the consideration 
money.* 

Letting in a fresh subtenant soon after the ejectment of a previous 
subtenant or allowing a subtenant to continue in possession after the 
termination of the first term of subletting, is an act in contravention 
of section 40. 

If a portion of a holding was sublet, no other portion can bo sublet 
for three years or one year, as the case may be, of the cesser of the 
subtenancy or while the subtenancy continues and any such subletting 
exposes the tenant to ejectment.® 

4. Ejectment from part of holding. — This portion is based on 
section 83 of the Agra Act of 1926 which carresj)onded to section 66(1) 
of the Act of 1901. There was no express provision in the Oudh Act. 

The decree should be for ejectment from the portion transferred or 
sublet at the date of the institution ot the suit otherwise than in accord- 
ance with the provisions of the Act. The Court has no option to pass 
any other kind of decree, e. ^ , for ejectment from the entire holding 
including portions not so transferred or sublet.* The earlier law in section 
83 has been entirely abrogated. 

In one case it was held that a mortgage by one of two co-tenants 
binds the other and renders both liable to ejectment.^ 

A transfer to come under the section must be by the sole tenant or 
the whole body of tenants. Hence a transfer or sub-lease by one of 
several co-tenants without the oonson'; of the others will not justify a 
decree for ejectment of the transferor or lessee as it would bo partial eject- 
ment under the section, less so when the transferee has not been 
put in possession®, nor can such tenant be declared to have lost his rights, 
as such a declaration is unprovided for.’ The fact that the shares of the 
co-tenants have been fixed by agreement without any actual division 
having been made is immaterial.® 


1 Tofa V. Kachtru, XVII U. D. 357=1936 K D. 474. 

2 Munethar v. Ureiha, 1939 A. L, J. (B. B.) 1 relying on Tofa v. Kaehcru, XVII 
U. D. 357=1936 B. D. 474. 

* Badri Dayal v. Amhay Sahai, XI U. D. 149=14 R. D. 493. 

* Badri Dayal v. Ambay Sahat, XI U. D 149. 

* Kiihen v. Kamta Prasad, XX U. D. 261=1939 E. D. 309. 

® Pariah Bahadur v. Alazkar Khan, XVIII U D. 183=1937 B. D. 268. 

^ The point was left a query in Bam Nareih v. Bhutan, XV U. D. 207. 

® Ram Dayal Vi Uanohar Lah XI U. D. 233=12 L. B. Rev. 20=16 B. D. lOl. 
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No order for ejectment can be passed against one of two joint tenants, 
the other not being a party to the suit, from plots oE land which have not 
been demarcated. ^ 

There is no legal bar to ejectment of one oE several tenants holding a 
piece of laud under different engagements, the others holding under 
difiEerent engagements being left in occupation.* 

A suit may thareEoro ha confined to ejectment from a part of the 
holding and the court may decree it, unless Order 2, rule 2 comes in.* 

The rulings* under the earlier Acts that ejectment could be confined 
to the part transferred stand good so far as they go. 

In a case of transfer oE an entire holding the decree should be for 
ejectment from the whole.® 

5. Transferee or sublessee to be in possession. To justify a 
suit for ejectment for subletting or transfer the sub-tenant or transferee 
must be in possession at the date of the institution of the suit, if he is 
not so in possession, no order for ejectment can be passed.* 

A mortgage of a bolding is an unauthorised transfer, but if it was 
redeemed before the date of the institution of the suit and the mortgagee 
put out of possession, a suit under this section will not be decreed.’ 

Redemption after the institution of the suit will not save ejectment.* 

If such a mortgagee from before 1926 was not ejected within the 
period of limitation provided by the Act of 1901 a subletting by him 
after that Act even to the mortgagor was held to justify a suit for 
ejectment of both for illegal subletting*. 

A zar-i-peshgi lease was at least a sub-lease. 


1 Bishwa Nath Prasad v. Maharaja of Benares, 1938 A. L. J. (B. K.) 39. 

* Keeho Prasad Singh v. Bhau N lih Singh, 1931 A, L. J, 321=1931 A. t. R. AIL 
413=131 I. 0. 869=15 B. D. 370, 641. 

* Labajan v. Mukund Lai, XI U. D. 186=14 B. D. 682. 

4 Mahabal v. Ram Rachha, XIV U. D 104 ; Kac’ieru r. Manshi Ram, XIV D. D. 
70=14 L. B. Bev. 433 ; Eubraji v. Sri Pal Singh, XIV L. B. Bev. 600. 

* Banwari Singh v. Lachman Prasad, XIV U. D. 489=14 L. B. Bev. 824 i Muh» 
Makarram Ali Khan v. Puran, 1938 A. L. J. (B. B.) 29 , Dhani Singh y. liuh. Salim 
Khan, II n. D. 446. 

* See also Laltu v. Bijai Kuwar, XIX U. D. 236. 

’ Seous, under the Act of 1926, aea Eubraji v. Sripal Singh, XIV D. D. 306=14 
L. B. Bev. 600 ; G-ajadhar v. Ainar Nath, XVIII U. D. 110=1937 B. D. 137 s Phehu 
V. Abdul Wahab, XVIIl U. D. 278=1937 B. D. 445. 

* Balram Oovind Rai v. Nabi Rasul, XIX U. D 199=1938 B. D. 605. 

* Bain v. Frere, XV U. D. 276—16 L. R. Bev, 463. 
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The cases under the Act oE 1926, where on illegal or persistent sub- 
letting the question o£ giving the benefit of section 83 o£ that Act arose 
and was decided are no longer o£ much help.* 

I£ the tenant had obtained an order £or the ejectment o£ the sub- 
tenant be£ore the institution o£ the suit, but the latter was in possession 
on that date, a decree £or ejectment was passed but the tenant was given 
the benefit o£ section 83 o£ the Act o£ 1926,* but now such benefit can- 
not be given and ejectment must take place. The same remarks apply to a 
tenant who has tried his best but unsuccess£ully to oust the subtenant.* 

6. On the suit of the landholder, i.e,, the whole body o£ co- 
sharers. Hence on a mortgage o£ a holding to one o£ such co-sharers, 
the other co-sharers cannot sue under this section with the result, it may 
be, that the illegal mortgage will stand.* In Oudh it was held that a 
co-sharer who was not a recorded co-sharer need not join.® 

7. Sub-section (2).— It is imperative to implead the sub-lessee 
or other transleree, but the landholder is not bound to claim relieE 
against the sulitenant where the sublease is voidable. 

In a suit Eor ejecting a subteaants’s tenant, the snbtenant is a 
necessary party and should be impleaded,® otherwise the suit will not be 
a suit under this section but will bo one against a trespasser.* 

A pro forma defendant against whom no relieE is claimed may be 
ejected where on enquiry it is found that he is interested in the land.® 

The cesser of the subtenancy may bo by the subtenant’s surrender.® 

The difiEerenoe between void and voidable leases is abolished and 
Tula Ram v. Bahadur Singh^’‘ and other cases may be read by the 
curious. 

8 In Oudh, section 62 (1) {b) exposed a tenant who had no right 
of occupancy or who did not hold under a special agreement or decree 

1 E. g. Maluk Chand v. Yuiuf Ab, IV U. D. 535=3 U R Bev 100 ; Sarju v. 
Ganpat, V U. D. 121=3 L. R. Rev 435 ; Aihfaq Hmain v Jivmi, XtV U. IX 294= 

Singh v.Shibba, XV U U. 98=15 L. R Rev. 170 ; 
Bardar Singh v. Bhola Singh, XIV U. D. 60=14 L. B Rev. 244 ; Dewan Singh v 
Agduh Prakaih, XV U. U. 147=15 L. B Rev. 177 ; Abhay Ram v Bajender Kuar, 
XV D. D. 489=16 L. B B^v 64 ; Alaha Lakthmi Bai v. Gaya Praiad, XV U D 430 

Muhammad Ahsan, XVIII U. D. 187= 

1937 B. D. 263. 

* Shyam Lai v. Shankat Ah, XIII U, D. 107=13 L. B. Bev. 107. 

* Abdul Hafiz v. Manni Lai, 13 L. R. Bev. 315. 

< 5A4ea Zor v. Sheo Gopal, XIII U. D. 64. 

® Ram Adhar v. Mahabir, 1 U. D. 183. 

* Fakhrunnina v. Imdad, I U. D. 21=30 I, 0. 795. 

'' Joti Pratad y. Ear Pratad, k L. J. 567=1932 A. I. R. All. 473=Xin 
U. D. (H. C.) 130=13 L. R. Bev. 266=16 B. D. 429. 

® Ganga Charan v. Mangli Praiad, I U. D. 60=31 I C. 864. 

8 See Gaya Praiad v. Raghu Nandan Singh, X U. D. 59=10 L E Bev 249=13 
B. D. 455. 

» B. B. 3 of 1931-XlII 0. D. (B. B.) 1-13 L. B. Bev. 127. 
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of Court and who was not a statntorj tenant to ejectment if at the time 
of the institntion of the suit for ejectment, the whole or any part of the 
holding had been sublet or transferred otherwise than by sub- leases. 

It was held that the length of the subletting was immaterial, provided 
the holding was sublet at the time of the suit.^ Where a tenant had 
sublet a part of his holding on year to year basis and such part was 
in the possession of the subtenant at the time of the institution of the 
suit for ejectment, he was liable to be ejected even if he had issued 
notices of ejectment to the subtenants before the institution of the 
suit.* [t was also ruled that where the subtenant had held under a 
definite term lease and the tenant had issued notice of his ejectment 
under section 54 of the Oudh Act, the tenant was not liable to ejectment 
under section G2 (1) (6).® 

Under section 1 7 L all that the court has to consider is whether the 
subtenant was in possession at the date of the suit. Whether steps 
already taken to eject him fas in XU D. D, 1 and XVII U D. 2) will 
stay the hands of the court is another matter. It is submitted that 
XII U. D. 1 will hold good and not XVII D. D. 2. 

If prior to a suit under section 62 fl) (6), Oudh Act, the tenant had 
filed proceedings to remove the nam' of the subtenant as he was not a 
sub-tenant at all, and this proceeding was decided in his favour after the 
institution of the ejectment suit, the suit was held to fail.* 

The fact that after illegal subletting, the tenant wrongfully dispos- 
sessed the subtenant, will not affect the illegality of the subletting if 
the subtenant got himself reinstated by means of a suit for wrongful 
dispossession.® 

If the illegal sublease is inadmissible for want of registration, the 
zamindiir may prove tint possession of the holding had been transferred 
to an outsider whom the tenant was not allowed to introduce, and the 
tenant was therefore liable to ejectment ® Illegal subletting may be 
condoned, and then no ejectment for it can take place, e. g, when 
landlord creates a fresh tenancy after the subletting in fovour of the 
tenant.^ 

The subletting must be real, that is, by a definiie contract of sub- 
tenancy. The cultivation of few biswas by a plouguman or other 
servant of the tenant as part of his wages was held not to create a 
subtenancy.® 

t Lalman v. Shenratan, B. R. 24 of 1891; Amir Haidar v. Ram Ralan, V U. D. 545. 

2 Parmethar Singh v. Lul Bahadur Singh, XVII U. D. 2=1936 B. D. 5. 

S Sri Thakurji v. Shambku, XII U. D. 1. 

♦ Golai V. Tej Bahadur Singh, XIII U. D. 143. 

® Mithbuh Ah v Bhagwan Dm, IX U D. 29=9 L. B. Rev. 40. 

® Ghiraoo Lai v. Ftrendra Btkram Singh, XII U. D. 312. 

r Indfr Knar v. Bansidhar, XIV U. D. 111=14 L. B. Rev. 808. 

® Bindbaiini v. Kudai, B. B. 11 of 1930. 
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A suit for ejectment for illegal subletting was allowed to be amended 
into a suit for ejectment for illegil transfer by mortgage, and it was 
also held that when one of five brothers is the recorded tenant, the landlord 
may sue him alone, and if another brother not recorded us tenant 
created the mortgage, the recorded tenant may be ejected for it.t 

9. Suit.-^A. suit under section L71 is No. 17 of Group B of the 
Fourth Schedule and is triable by an Assistant Collector of the first class 
with a right of appeal to the Commissioner. There is no limitation and 
is the court-fee piyable that prescribed by the Court-Fees Act. 

172 . (Z) A tenant shall be liable to ejectment from his 

Ejectment for detri- holding on the suit oE the landholder- 
mental act or breach 
of condition. 


(a) on the ground of any act or omission detrimental 
to the land in that holding, or inconsistent with the 
purpose for which it was let ; or 

{b) on the ground that he or any person holding from 
him has broken a condition on breach of which he is by 
special contract which is not contrary to the provisions of 
section 4 liable to be ejected : 

Provided that the planting of trees in accordance with the 
provisions of section 80 or the making of an improvement in 
accordance with the provisions of this Act or the use of a holding 
for the purpose of grazing or raising stock, including horses, or 
the construction of enclosures suitable for stock raising, shall 
not constitute ground for ejectment under this section. 

^ (2) In any .suit for ejectment under this section any person 
claiming through tlie tenant may be joined as a party, and, 
where the plaintiff’s cause of action is based wholly or partly on 
any act or omission or breach of condition by a sub-lessee or other 
transferee, such sublessee or other transEerree shall be joined as 
a party. 

1. The section reproduces in effect section 84 of the Act of 1926, 
and corresponds to section 62 (1) (a) and (c) of the Oudh Act. Gf. section 
62 A (1) (a) and (c) of the Oudh Act. 


In the proviso the words “ planting of trees in accordance with the 
provisions of section 80 or the making of an improvement in accordance 
with the provisions of this Act ” have been added. Section 80 relates to 
the planting of scattered trees on the holding. For improvement in 
accordance with the provisions of this Act see section 3 (8l and sections 
65, 66 and 68. So that in future acts of improvement will not justify 
a sum for eject ment under this section.* But erection of a shed, oven 


1 Gann Pratad v. Ahdul Hasnn Khan, XIU U. D 147=14 L. R. Rev 60 

* This was bIso the M’ew iu i/aftarayo of Renores V 7tti Sri Lai, II U. 1). 677 j 
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though movable, and utilizing it for a panwala's shop was held to make 
a case for ejectment.* 

2, Act or omission detrimental, etc. — i. e., an aot of waste, 
although the value of the laud may be otherwise enhanced, e. g., turning 
arable land into a brickfield, or building.* Construction of a pucca well 
is not necessarily detrimental. The test is whether the act would 
practically convert the holding into one of a different character, or would 
bo consistent with the reasonable and proper use of the land for the 
purposes for which it was let.* Lotting the land to a theatrical company 
for performances is not justified ; but while the land is free from crops 
and before the next sowing season commences, such letting is not 
unauthorised.* So allowing a professional sugar boiler a country sugar 
refining plant together with temporary huts for the workmen, after the 
kharif crop has been cleared away and before the time for sowing the 
next crop comes, is not illegal.® Merely allowing posts to be dug in to 
grant facility for advertising is also outside the section. 

Use of a portion of a building for cattleshed and storage of manures 
is not necessarily detrimental to the holding.® 

Whether the building of an indigo factory on a portion of agricul- 
tural land is an act detrimental to the land or inconsistent with the 
purposes for which it was let depends on circumstances.’ 

A lease empowered the lessee to build houses according to his needs. 
Ejectment was to be for non-payment of rent only. The lessor is entitled 
to eject for erecting lime-kilns and a pond on the land.® 

Converting a hut, standing in a corner of a holding and used by 
Mohammedans for prayers, into a pncca mosque, is a detrimental aot.® 

Planting trees on the holding,’® except in accordance with section 
80 or turning it into a grove, are acta inconsistent with the purpose of 
agricultural letting,” Converting agricultural land into an orchard was 
in Bengal held to be consistent with the purpose for which it was let.’* 
Cutting down trees is an act of waste and entitles the landholder to sue 


’ Ah Nazar Req v. Rrij Nandan Prasad, XV U. D. 84=15 L. B. Bev. 63. 

* Dina V. Har Kishen, 37 All. 272=13 A. L J. 302=28 I. C. 298. 

3 See per Mahtnad, J , m Debt Prasad v Har Dayal, 7 All. 691. 

* Yusuf AH V. Bira, 20 All. 469. 

® Laehman v. Khunni Lai, XIV U D. 184=14 L. B. Ber. 321. 

® Kisliora v. Madhn Prasad, XII D. D. 64=15 E D. 250. 

* Han Mohan v. Suiendra Nurain, 34 Cal 718, (,P. C.) 

3 Masood-ul Zanun v. Raza Husain, 1928 A I B All. 698=10 L. E. Bev. 73=X 


U. D. (H. G.) 63=110 I. G. 750=13 B D. 46 
® Alla Dea v. Sadanand, 8 I. 0. 732. 

1® Laehman Das v. Mohan Sinph, 9 A. L. J. 672 

V. Ram Prasad, 10 I. 0. 28 „ , x i 

” Bholai V. Ram Single, 4 All 174=1 A W. N. 140 See Kanhya Lai y. 
Banyan, 23 All 486=21 A. W. N. 164 ; Tej Singh v. Ram Das, Agra F. B. 126 ; 
Koorav. Dick, 3 N. W. P. 322 ; Shtam fiarain Singh v. Bam Prasad, \^1. 0. 
28 ; Man Singh v. Madho Singh. 1?24 ALB All 430=23 A. L. J. 70 
Or. L J, 94=79 I. 0. 699=VI U. D. (H G ) 45=5 L. B. Bev. 34 
566=8 B. D. 353. 

1* Saman Oope v. Raghubar, 24 Cal. 160. 


-14 I. G. 582 ; Shiam Narain 


10 B. and 
1923 B. 0. 


T. A.— 64 
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for ejectment or damages.* The suit must be brought within one year 
after planting.* 

Change of crops cultivated is not an act inconsistent with the pur- 
poses of letting, unless the circiiinstances are special. 

Use of the water of a well on a holding for the irrigation of other 
lands of the tenant is not detrimental to the holding or inconsistent 
with the purpose for which it was let.® 

The landholder may lose his remedy of ejectment by waiver or 
acquiescence in an aet,^ though it will not debar him from suing in 
respect of a subsequent detrimental act or omission. For instance if he 
has allowed buildings on certain portions of a holding, he can object to 
another portion being built upon * Though mere delay in suing is not 
aquiescence, it may induce the Court to refuse ejactment. For instance, 
where a landholder, knowing that a tenant was changing the character 
of the holding by planting it with mango trees, took no steps then and 
for some years after the trees had been planted, ho was not allowed to 
have the trees removed.® Where a tenant put up a costly building with- 
out any interference on the part of the landholder, the Privy Council has 
ruled that mere inaction of the latter is not sufiBcient to deprive him of 
his remedy, for the tenant must have known that ho had no right to do 
the act. He must have by his conduct induced the tenant to believe 
that he would not object.* Where the act or omission is alleged to have 
been with the consent of the landholder, it must be proved. One of 
several proprietors cannot consent on behalf of all unless ho is so 
empowered.® 

A custom cannot override the clear provisions of section 172.® 

3, Breach of condition. — The condition on a breach of which the 
right to eject arises must be one not inconsistent with the provisions 
of section 4 and the special contract must provide for ejectment in case 
of such breach. A covenant not to sublet at all would be against the 
Act. Mere non-payment of rent or having outstanding a decree for 
arrears of rent is not breach of condition within clause (6). The proper 

* Fatima v. Hami, 7 A. W. N. 30. 

^ BTiola Y. Dan Pratad, H and Rev. L. J tl4==V U. D. 45=3 L. E. Bev. 
106=7 R D 65 ; Man Singh v. Madho Singh, 1924 A. I. R. All. 430=VI 0. D. 
(H. C.) 45. 

» Lachmi Narain v. Mwh, 1925 A. I. R. All 671=VI U. D. (II. C ) 429=11 B. 
and Cr. L J. 70=6 L. R Rev 39 (192.5) R. C. 32=85 I C 539=9 R. D 477. 

* Khttical V Bishun Mahan, XI U. I) 97=14 R D. 394. 

* Parbhu Narain Singh v Aehuta Praiad, B R. 10 of 1922=9 B. and Or. L. J. 
73=V U. D xcviii=l922 B. C. 342=3 L. R. Rev. 401. 

^ Nay an v. Rupiknn, 9 Cal. 609 See also Oabee v. Bhoop Singh, S D. A. 
(1865), Vol 2, p 184. 

1 Beni Bam v. Kundan Lai, 21 All. 496. 

® S 246, Ghaeee-oo deen v. Bhonbun, 2 Agra, 344. 

8 Parbhu Naiain Singh v. Aehuta Praead, 9 B. and Cr. L. J. 73=B. B. 10 of 
1922=V U. D xvciii=1922 R. 0. 342. 
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remedy is under sections 168 or 170.* In eich case the court has to 
see whether the condition siid to be broken is “ not contrary to the 
provisions of section 4 *' The breach of a condition inconsistent with the 
provisions of section 4 will not be any ground for ejectment as it is not 
binding on the tenant in any event. Some term leases granted in some 
zamindar is secure various advantages to the zamindar. Most of the 
conditions centre round the meaning of the term rent, and one has to see 
whether any other advantage seonred to a landholder in addition to the 
sum or quantity described expressly as rent is part of the rent. One 
cannot say that the rulings of our High Court are uniform on this point. 
In Roooha Ram v. Naf/a Das,^ a stipulation to pay one anna in the rupee 
to make up for the exchange between the current coins and the coins in 
which rents were agreed to be paid was held to be not for a cess but part 
of the rent. In Sheoamber Siiiflh v. The Collector of Azamparhf a condi- 
tion in a wajih-ul-arz entitling the zamindar to take half of the fruits 
and wood of trees, so much poppy seeds, so much sugarcane juice, one 
rupee from tenants pressing sugarcane in a mill, etc. was the subject of 
dispute. The High Court hud to decide whether a suit for a declaration 
that no such custom as was recorded in the toajih-itl-arz existed lay in a 
Civil Court. The question of the legality of the imposts was not up for 
decision. The Chief Justice held that the imposts were not part of rent 
but were customary dues, the legality of which the Courts below should 
decide. Banerji and Tndball, JJ., agreed with this. In Sis Ram v. 
Asghar AHA a ocvenant to deliver to the landlord, over and above the 
sum specified as money rent, certain agricultural produce, and to supply 
a cart and bullcck when necessary, was held to be unenforceable by 
Rafique and Piggot, JJ. In Rangi Lai v. JassaA three judges ruled that 
a covenant to deliver, in addition to the cash rent, bhusa, chari, etc. was 
for part of the real rent and enforceable. For a fuller discussion see note 
to section 56 of the Land Revenue Act. Even if this be accepted as 
laying down the correct law, a covenant to give free service at sowing 
and harvest, to supply glii or other article at below the market price, etc. 
cannot be considered as a part of the I'oal rent, and hence is illegal. 

A covenant in a seven years’ lease empowering, the landholder to take 
back the land at any time is nor. illegal.® 

» Mohra v. Baldeo, B. R 5 of 1891 i Rajbansi v. Pheku, 2 A W. N. 191 ; Tara 
Singh v. Khuthal, 3 A L. J. 319 ; Kuher Das v. Ram Din, 45 All 5=20 A. L. J. 
269=1923 A. I. R. All. 1 922 R. C. 335=8 B. and Cr. L. J. 269=77 1.0.927 
=V U. D. (H. C) 85=7 R. D. 185 ; Ghursy v Sewa Ram, 4 L. B Bev. 125= 
1924 R. 0. 127=VI U. D. 99=9 E D. 513. 

* 2 N. W. P. 92 

3 34 All. 358=9 A. L. J 431=14 I. 0. 138 

♦ 35 All. 19=10 A. L. J. 416=16 I. 0. 422. 

S 38 All. 286=14 A. L. J. 393=35 I 0 208=2 B and Or L. J. 175. 

tPartab Singh v. Birwa, VI D. D 285=11 R. and Or L. J. 27=6L. R. Bev. 
341=1924 B 0. 494=9 R D 202. See iiso Jhabba Lil v. Debi Rm, 1925 A. I. R. 
All 679=VI U. D. (H 0 ) 448=11 K and Or. L. J. 158=6 L. R. Bev. 121=85 I 0. 
676=(1925) R. C. 128=9 R. D. 46 8. 
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A covenant not to associate with bad chamcters has nothing to do 
with the occupation of land, to which alone clause (6) refers and cannot, 
therefore, be a basis tor ejectment. 

A provision for begar in a lease is illegal and its breach is no ground 
for ejectment.* 

Law and custom which under the Rent Act (of 1881) could have caused 
forfeiture on breach of a covenant have no place in this section. All that 
a Court has to see now is whether the special contract between the parties 
entails forfeiture. The contract and the breach of the covenant which 
it visits|with such a penalty must be strictly proved. The contract must 
distinctly show that the covenant, the breach of which is alleged, is 
secured by a condition of forfeiture * Courts will construe against a 
forfeiture if possible,® and even if a case for forfeitnre be established, 
section 173 empowers them to grant tenants a locus pcenitenthe. Such 
power should be used where the breach is not wilful,* or where the 
damage is nil or slight or remediable by money compensation. Nor will 
ejectment be enforced where the lease provides another remedy for the 
broach, or the landholder has waived his right to it or has acquiescence 
in the breach, hut waiver in respect of or acquiesced as to one broach, 
does not deprive him of his right to avail himself of a subsequent breach. 
The breach may be due to the tenant or anyone holding from him e, g , 
a subtenant. 

4. Certain uses of laud are put outside the section. Under the 
earlier Acts the putting up of a shed on a portion of a holding for the 
accommodation of cattle employed for agricultural purposes and of the 
herd engaged to take care of them,® or building a house on a small 
portion of the holding for the convenient or profitable use or occupation 
of the holding,® did not render the tenant liable to ejectment. This will 
hold good even now. 

Keeping land lot for reclamation as pasture will be under claso (a).* 

^ 5. Sub-section (a). Any person claiming through the tenant may 
be impleaded, e. y., his sublessee, but in case of an act or omission under 
clause (a) or breach of condition under clause (6) by a sublessee or trans- 
feree, the latter must be made a party. 

6. In Oudh, section 108 (4) related to all suits for ejectment of 
tenants. All such suits had to be brought within one year of the accrual 

1 Bhuneshwar Prasad Bai v. Budhu, 10 L R Rev. 137=. X U D. 84=13 B. D. 
380. 

* Sahim-oon-nissa v. Soopanjan, 18 W. B. 244. 

^ Alhhh Bat y. Salim, 2 All. 237 ; Eenraj y. Dammar, 2 A. W N.'l20 •,Nayan 
V. Rupikun, 9 Gal. 609. 

♦ Duli Chand v. Meher Chand, 8 W. B, 138, (P. 0.). 

6 Hemraj y. Dammar, 8 A. W. N. 120. 

® Maharaja of Benares y Jai Sri Lai, II U. D. 677. 

7 Sheo BalaTe Singh v Sheoraj Stngh, III U. D 99=6 R. and Or. L. J. 107—5 
R. D. 511. 
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o£ the cause of action, but section 133-A provided that a suit for eject- 
ment on the ground that a decree for arrears of rent had remained 
unsatisfied could be instituted at any time so long as the plaintiff was 
entitled to apply for execution of the decree for arrears of rent on the 
basis of which he had brought the suit for ejectment. 

The suit was and is within the exclusive jurisdiction of revenue 
courts.* 

The rent need not have been fixed to enable a landholder to eject his 
tenant.* 

It was held that the court should not allow a suit for airears of 
rent under section 108 (2) and a suit for ejectment under section 
108 (4) to be joined, as the fori of appeal in the two cases were 
different,® But under section 127 (1) read with section 108 (2), Ondh 
Act, it was open to the court on the application of the plaintiff to pass a 
decree for ejectment, and hence the contention in such a case that as a 
suit for arrears lay under section 108 (2) and a suit for ejectment lay 
under section 108 (4), separate suits for arreais and for ejectment should 
be brought was not maintainable.* 

The person to be ejected was and is a tenant. If the defendant denies 
the relation of landholder and tenant, bis position as tenant has to be 
established. The fact that the patwari has entered A as tenant does not 
prevent the landholder from suing to eject B who is the real tenant.^ 
The defendant may show that he is not a tenant but an under-proprietor.® 

A landlord granted a permanent but non-transferable lease to A, who 
mortgaged the land to B, This rendered A and B both liable to eject- 
ment. Hence the landlord could not sue ro eject B under this section 
as an ordinary tenant.’ 

It w'as held that a suit to remove a stiucture put on a holding could 
be brought in a Civil Court.® Tins will no longer be good law. 

7. A suit under the section is No. 7 of Group A of the Fourth 
Schedule. It lies in the Court of an Assistant Collector of the first Class 
with a right of appeal, if any, to the Civil Court.® Limitation is one 


1 Muhammad Ahul v. Prag, 20 0. 0 8, (P. C.). 

* Kithan Lai v Balwanl Singh, B. B 9 of 1887. 

• Madho Prasad v. Laehhman, B. B. ll of 1924=VI U. D. (B B.) 58^6 L. B. 
Rev. (0.) 43=2 0. W. N. 19. 

♦ Chattarpal Singh v. Bhadesvoar Prasad Singh, XI U. D. (H. 0.) 61=“11 L. B. 
Bev. 18=13 B. D. 829. 

® Uma Nath Baksh v. Dhum Singh, XIV D. D. 80=*14 L B, Bev. 319. 

8 lb. 

’ Bharat v. Raja Ramji, B. R. 15 of 1912. 

• Khuda Baksh v. Gouri Shankar, 23 0 C. 163==57 I. C. 476 

9 Chokhey Lai v. Bishal Singh, 14 L. B. Bev. 811«=XIV U. D. 405. 
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year from the date when the detrimental or inconsistent act is done or 
the condition is broken. Court-fee payable is that prescribed by the 
Court-Fees Act. 

173. ( 1 ) A decree for ejectment under section 172 may 
direct the ejectment of the tenant either 
Decree in sait andtr from the holding or from such portion 
section 1 2. thereof as the court, having regard to all 

the circumstances of the case, may direct. 

{ 2 ) Such decree shall further direct that if the tenant repairs 
the damage, or pays such compensation as the court thinks fit 
within three months from the date of the decree or within such 
further period as the court may, for reasons to be recorded, allow, 
the decree shall not be executed except in respect of costs. 

1. The section corresponds to section 85 (1) and (2) of the Act of 
192(5, which reproduced section 65 of the Act of 1901. In sub-section 
(2 1 ‘‘ s’all ” displaces “may” and “ three months ” is substituted for 
“ one month.” 

The court has jurisdiction to eject from a portion of a iiolding. To 
avoid ejectment, the damage mast be repaired or compensation paid 
within three months. 

Section 35, Code of Civil Procedure, governs sub-soctioii (2) as to 
costs, and in granting a decree under sub-section (2) to the landholder 
the court may award only half the costs incorred by him.* 

2. Where a part of a holding was turned into a brick field, eject- 
ment from the whole was allowed.* As a rule where only a part oE a 
field, part of a holding, is used for non-agricnlinral purposes without 
affecting I he use of the others as agricultural land, ejectment should be 
confined to that one field^ ; so where a kutcha building was constructed on 
two biswas in a holding of over 9 bighas. ejectment was directed as to the 
two biswas.^ 

174- Notwithstanding anything in section 172 a landholder 
may, in lieu of suing for ejectment, sue — 

Suit for compensatioo, 

■DjaDction, etc. 

(o) for compensation ; or 


1 Parmethiaar Dutt v. Durga, XII D- D. 341. 

* Dina v Har Kithan, 13 A L. J. 302. 

3 Kallu V. Sunder Lai, B. R. 4 of 1914—I U. D. 32 ; Muthtaq v. Hulas V U. D. 
128=6 R. D. 41=3 L. R. Rev. 294 ; Sarkar Dulaiga v. Kallu, IX TJ. D. b. 
R Rev. 2=12 R. D. 32, 

♦ Bhaggi v Ram Gopal, II U. D. 527 ; Ram Nihal v. Jamuna, IV U. D. 691=*2 
L. K Rev. 69=5 R. D ,352 ; Parhhu Narain Singh v. Achula Prasad, B, R 10 of 
1922=V U. D. 98 ; Sarkar Dulaiya v. Kallu, IX U. D. 8. 
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Ejectment on application 

(b) for an injunction with or without compensation ; or 

(c) for the repair of the damage or waste with or 
without compensation. 

Reproduces section 85 (3) of the Act of 1926, omitting the words 
“ in addition to or.” 

1. Planting and cutting of trees.— If an agricultural tenant plants 
some trees on his holding he comes nnder clause (a) of section 172 and 
the landholder may sue under this section and hence a suit for damages 
or an injunction will not lie in a Civil Court. But if the landholder con« 
dones the offence or consents to the planting of such trees the latter can- 
not bo cut down by either party without the consent of the other. A 
suit for damages for cutting down the trees or some of them is essentially 
a Civil Court suit, as the cutting down is not an act detrimental to the 
land or inconsistent with the pnrpo.se for which it was let, vis , clntiva- 
tion, or breach of a condition entailing ejectment.* 

Fixed-rate tenant, forum — ^This section applies only when the 
landholder has a right of ejectment under section 171 and as a 
fixed-rate tenant cannot be proceeded agiinst under that section ho 
cannot be sued under this section Hence a suit for injunction restraining 
a fixed-rate tenant from making an unauthorized construction or for 
compensation lies in Civil Court.* 

2. Waiver.— A landholder who has accepted rent from the tenant 
subsequent to the date of forfeiture is taken to have waived his right,® 
so if he sues for rent which has accrued subsequent to that date.* 

3. Revision. — Omission to consider whether the benefit of this 
section should not have been granted is a ground for revision.® 

4. Suit. — A suit under this section for an injunction, or for the repairs 
of damage or waste, or for compensation, falls under Group A (No. 8) of 
the Fourth Schedule It is cognisable by an Assistant Collector of the 
first class and the appeal, if any from his order, lies to the Civil Court. 
The limitation is one year from the date when the damage is done, or 
the waste begins, or the condition is broken. Court-fee is assessed on 
the plaintiff’s valuation. 

Ejectment on other grounds. 

175 . Subject to the provisions of section 19 a non-occu- 
Bjeotment on applies- pancy tenant shall also be liable to ejectment 
tion. on the application of the landholder on any 

1 Laehtnan Das v. Mohan Singh, 9 A. L J. 672=14 I. 0. 582. 

* Asharfi Singh v. Chandriha Prasad Kttar, 1940 A. L. J. 261, dissenting from 
Kashi Kahar v. Asharfi Singh, 1938 A. L. J. 720, wliich held that saoh a suit lay in 
the Bevenue Court, as relief could be obtained under this section. 

8 Kali Krishna v. Fasal Ali. 9 Cal. 843. 

8 Jageshri v. Mohammad Ibrahim, 14 Gal. 33. 

8 Ktdar Nath v. Ram Nit, XIII U. D. 52. »> 


512 


U, P. Tenancy Act — Ejectment 


[Chap. VIII 


of the following grounds, namely : — 

(a) that he is a tenant holding from year to year ; 

(b) that he is a tenant holding under a lease or for a 

period which has expired or will expire before the end 
of the current agricultural year. 

1. This section is in effect section 86 (1) of the Agra Act o£ 1926, 
and corresponds to section 54 of the Ondh Act. 

Section 86 o£ the Act o£ 1926 corresponded to clauses (a) and [h) of 
section 58 of the Act of 1901, and to section IJ6 of the Act of 1881, 

2. Landholder. — Tho person who can give notice is the landholder, 
although he is an insolvent * 

Where the proprietar}’ rights in a holding belong to more than 
one person, all must join in ejecting from the whole or any part 

of it. They cannot divide iho holding among themselves without the 

consent of the tenant, so as to split up one holding into two or more.* 

Where the proprietary rights in one of the fields of a holding were 
mortgaged to A and in the others to S B alone cannot without joining 
A eject the tenant of the holding,® because A and B represent the 
landlord, 

A lessee of proprietary rights in sir can eject the sir tenants,^ 

The sirdar and not the lambardar can eject the shikmi of the itr.* 

A purchaser of sir who has not obtained mutation cannot eject,® nor 
an owner who has redeemed but not reported his redemption.’ This is 
because of section 34 ( 5), Land Revenue Act. Where a mortgagee is 
in possession, he is the person entitled to eject and not -the mortgagor, 
oven pending a suit for redemption s 


1 Rangai v. Deoki Nandan, VI U D 85="5 L It Ki-v. (0.) 77=8 R. 0 140 

* Gajraj v, Muhammad Siddiq, IV U D 490 ; Chandrika Prasad v. Surat, XI 
D D. 141 ; Noor v Rameshwar Prasad, XVfll U D 54=1937 B. D 55 

* Kedar Gath v Ram Hit, XIII U. D 52. 

♦ Ram Din Rai v. Sita Ram Rai, IV U D. 123. 

S Gurdin v. Ahdul Wahab, II U D. 42.3. 

® Amdesh Singh v. Gajadbar Singh, 4 L. U. Rev 37*=V U D. 30.3=1922 B. 0. 
454=7 H D 515 

’ Sobha v. Daryai, 4 U. P. L. R. 46=3 L. R Rev. 406=1922 R 0. 289=8 B. 

Cr. L. J 209=V U. D. 181=6 R. D. 161. 

• Lekhraj v. Kalka, 1 Leg. Rem. 211 j Mhri Lai v. Jageshar, IV U. D. 277=6 E. 
and Cr. L. J. 273=4 U P. L. R. 86=6 B. D. 478 ; Bansi v. Ganesh, 8 L. R Rev. 348 
=Vin U. D. 118=(1922) R C. 411=11 B. D. 568 ; hut eee TTiakur Ram v. Nohar, 
II U. D. 483. Where the mortgngfe of a co eharor hae not obtained matntion, all oo- 
eharera may give a valid notice, Achhailar v. Ori, II U. D. 319=4 R. D. 140. 

9 Ali Baksh v. Parkashanand, I D. D. 317=31 I. 0. 464. 
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If a sir-holder mortgages his sir, and the name of his mortgagee is 
entered as being in possession, he, the sir-holder, cannot sne to eject the 
cnltirator as his shikmi, without getting the entry amended.* 

A person who has in law because an exproprietary tenant, but has not 
taken possession of his holding within the period of limitation cannot 
proceed to eject as his sub-tenant the persons in occupation.* 

Where on the death of an occupancy tenant, a person who is not the 
heir, gets his name entered as a non-occupancy tenant with the consent 
of the zamindar, he cannot eject a sub-tenant of the holding in posses- 
sion from before the death of the tenant.® 

As a general rule the zamindar cannot eject a sub-tenant without 
ejecting (he tenant-in-chief ♦ unless .such tenant become mafrur and a 
presumption of death can be made,® but a presumption of death should 
not be lightly made.® In Ram Kishore v. Swarath RaiJ the landlord was 
held justified in treating the mortgagee of his tenant, who had absconded 
either after or without relinquishment, but after having validly mort- 
gaged his holding, as his tenant and proceeding in ejectment against 
him. Ordinarily, the mere fact that no trace is found of the heirs of a 
deceased tenant is no justification for the landlord treating the holding as 
abandoned and proceeding to eject the sub-tenant as his tenant-in-chief.® 
If without taking steps under section 88, the landlord begins to collect 
rents from sub-tenants of a tenant alleged to have surrendered, he does 
so as agent of the tenant and cannot eject the sub-tenants ® A landlord 
cannot, by granting a lease to A over the head of the tenant in possession, 
make the lessee his tenant-in-ohief and the tenant his sub-tenant.*® Entry 
of a person’s name as sUhmi over the land of another merely proves 
occupation ; whether he is a subtenant depends on circumstances such 
as payment of rent, etc,** 

The sublessee of an occupancy tenant may proceed against the 
actual cultivator.*® The tenant-in-chief and not the zamindar can eject 

1 Marjad v. Ram Raehcha, X U. D. 188=13 R. D. 585. 

* Nageshar v Ram Tahnl, I U. D 239=.l 0. L. J. 692=2fi I. C. 722. 

® Ganqa Prasad v Ram Lai, X D. U 74=13 B. D 423 ; Nazir un-nissa v. Imdad 
Ali,IV. D. 21 

* Suraj Bihram Singh v SewaJc Ranin IV U. D. 577=2 L. R Rev. 247=5 B. D. 
341. See footnote 1 at p. 514 infra 

® Randhir Singh v. Ear Sahai Ram, I U. D. 15. 

® Jai Karan v. Ram Charitra, I U. D. 129=33 I. C 488. 

7 II D. D. 174. 

® Raja Singh v Porqan Singh, I U. D. 362=32 I C. 586 

* Ram Charan v. Bhagioan, I U D. 391 ; Nahched v Otilah, II U. D. 32=4 Ri 
0 . 533. 

1® Ram AblaJeh v. Ram Sumer, VII U. D 83=8 L. B. Rev. 315=1927 R- 0. 363-= 
11 R. D. 514 ; Bhagwandin v BhabhuU Singh, III IT. D. 164 ; Bnjbasi v. Gadhapaii, 
9 L. R. Rev 287=10 L. R Rev. 103 ; Rikhdeva v. Raghunandan, IV U. D. 648=3 
L. R. Rev 65=8 B. and Or. L. J. 96=5 R. D 54=6 R. D. 59 ; Thaktir Rai v. Ram 
Narain, V U. D. 499=1922 B. 0. 544 

11 Hulas Singh v. Jit Singh. I U D. 218=1 0- L J. 154=25 I. 0 177 i Sanual 
Singh v Prag Dat, 1 0. ti J. 517=26 I. 0. 8''. 

1® Nathi V. Ajudhi. 3 L. R. Rev. 486=9 B. and Or. L. J. 58=V U. D. 197=1922 
R. C. 444=7 B. D. 487. 

T. A.— 65 
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a ahikmi,^ In a suit to eject a subtenant who set up a tenancy-in-chieE 
in himselE the zamindar is a necessary party,^ The zamindar is not 
a necessary party to such a suit, unless it is proved that the shiktni has 
been paying rent direct to the zamindar, and the tenant-in-ohieE need not 
be an occupancy tenant.® Ordinarily, a lainbardar may* proceed, but not 
if he does not collect rents.® 


A sub-tenancy comes to an and on the death heirless of the tenant-in- 
chief and no notice is necessary for the ejectment of the holder of the 
sub-tenancy after such death.® Now, section 47 (4) must be consulted. 
If the sub-lease was valid and not terminable at death, this decision will 
be no guide. 

A mortgage of a holding which is not transferable by law is invalid 
and if the mortgagee is entered as a subtenant, (and not without 
reason), ho may be ejected by notice.^ 

A mortgagee cannot be ejected by the mortgagor as a trespasser or 
sub-tenant though the mortgage be illegal. 8 

The only person entitled to eject a tenant is the person to whom he 
pays rent.® For instance, a co-sharer in a mahal to whom the rent is 
payable may eject thongh he is not the lambardar.i® Where an estate 
is taken under direct management by the Oollecior under section 151, 
Land Revenue Act, for arrears in payment of revenue, the Collector 
is the manager of the estate and entitled to sue for ejectment. He 
may authorise another person to sue, but only after careful consideration 
or the authority will be useless. » 


Where a co-sharer has not been heard of for seven or eight years 
and his land is in the possession of another co-sharer who pays the 
revenue thereof the latter may eject,** 


* Parbhu Narain Smgh v. Bhagwant Singh, 1922 R. 0. 382=V D. D. 167—3 L. R. 
Bev. 414=5 R. D 167=6 R. D. 171. See footnote 4 at p 513 supra. 

* Raghuhir v. Adhin, X D. D. 118=10 L. R. Rev. 126=13 B. D. 363 ; Sarju v. 
Bindhaehal, XVIU U. D. 39=1937 B. D. 23 . 

S Jiana v, Jamadani, X U. D. 205=14 B. D. 81. 

* B B. 21 of 1883=] of 1897=6 of 1903 ; Thakur Ram v Nohar. II D. D. 483. 

5 Jhamman v. Bkimi, B R 2 of 1910 ; Jalan v. Tilak Ram, II U. D 589. 

M IX D. D. (H. C ) 94=9 L. B. Bev. 88=104 I. 0. 
193=1 Lack Ca. 285=11 R. D. 225=2 Luck 612. 

* Sluh. Sabbar v. Shervani) XI U. D, 129. 


9 Ib. 


iO Durga Singh V. Barchand, B. B Second Appeal No. 17 of 1908-09: Buiisihaf 

^ 165=192.3 R. C 449=4 L. R Rev. 329=V U. D. (H. 

C ) 242=74 I. C. 197=7 R. D. 68 

^I H 386=11 R. and Cr. L. J. 134=6 L. B. Eev. 
107=1925 R C 212=8 R. D. 289. 

11 B ^ l^III II- O- 127=8 L R Rev. .355=1927 'B. 0. 417-= 

11 ^ 7,'„ ° -Ba* V hfitla, VIII D. D. 128=8 L. R. Rev. 356=1?27 

R. C. 419=12 B. D. 288, 
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Collection of rent and obtaining of decrees for rent by a co-sharer is 
not conclusive evidence of exclusive right to collect rent as against other 
co-sharers.* 

A notice issued by three parsons one of whom had sold his right 
was held to be invalid although the purchaser’s name had not been 
mutated.* 

A non-recorded co-sharer need not join.® When a zamindar takes 
into his cultivatory possession a holding of the tenant who has not 
relinquished it, the tentant may proceed under section 183 and not sue 
to eject him as a subtenant/ 

An under-proprietor so long as his name stands, may issue notice.® 

As to a thekadar’s powers to eject see section 211. 

A partition takes effect from the first of July following the date 
of its confirmation by the Collector. But this does not preclude the 
cosharer to whoso inahal certain land has been allotted from ejecting its 
tenants at once after the date of confirmation, provided it is before the 
first of October,® although he cannot eject before the date of such 
confirmation,’ nor while partition proceedings are pending.® A lambar- 
dar may issue notice between the dates of confirmation of partition and of 
its taking effect.® 

Where a civil court confirms a private partition carried out by the 
owners, though that partition is not entered in the patwari’s papers, 
the owner to whose lot a plot has been assigned may alone eject.*® 

Where several kliatas are amalgamated into one at a partition, 
the proprietor of one of the khatas may, before confirmation, eject 


1 Muauxama v. Jagrup, IV U. D. 320=6 B. D. 512. 

* Lautan v. Bans Gopal, IV U. D 354. 

* Bam Dhin v. Mahabir, 29 I. C. 476. 

® Gfaya v. Mendhai, 2 U. D. 31. 

® Mania Khan v. Bindeshri, VI U D. I«=4 L B. Rev. 317=8 E. D. 60. 

* Gopi Nath v. Abdul Aziz, B B 10 o£ 1910 ; Sarjoo v. Abhdool Singh, 2 Eev. 
and Cr. L. J. 4=11 D D 403=4 B. D S\8 ■, Sitil Rai y. Lodi, VI U. D. 294=11 
Bev. and Or L. J. 37=5 L. R. Rev. (.Oadh) 183=1924 B. 0 437=0 B. D. 249. 

* Niadar Singh v. Ghast, III U. D 204=1 U. P L. R (B R.) 31=53 I. 0 76=4 
B. D. 48 ; Duli Chand v. Mangli, VI U. 1). 462=12 Bev. and Or. L. J. 1=6 L. B. 
Rev. 225=1925 R. 0. 470=9 R D. 56. 

8 Datlu Singh v Ram Das, 2 U. P. L. B. (B. B.) 97=1 L. R. Bov. 148=6 Rev. 
and Or. L J. 290=61 I. 0 264=IV 0. D 426=5 R D. 211 ; Mustahsab Ali v. 
Baldeo, 7 Rev and Or. L. J. 260=IV U. D. 319=3 D. P. L. R. 29=6 R. U. 513. 

8 Bam Das v. Jangi Singh, V U. D. 542=4 L B. Rev. 281=7 R. D. 333. 

I® Bikramajit Singh v. Naik Singh, 1926 K 0 504=VII D. D. 234=7 L. R. Bev. 
404=10 B. D. 272. 
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a tenant o£ land therein, without joining the owners o£ the other 
khatas.^ 


An occupancy tenant mortgaged his holding to A beEoro 1902, 
A£ter his death without heirs, A remained in occupation as a tenaut- 
at-will. A, in lieu oE payment o£ his mortgage-money by B, a co-sharer 
in the village, lets him ir\to possession On a private partition, this 
land was allotted to a co-sharer C. C can eject B either as transferee of 
A or a.s his .subtenant.* Where an occupancy tenant granted a lease 
o£ his holding to one o£ the zamindars and during the currency o£ the 
lease another person, A. got into possession and began to claim it as 
khudkasht, as ho was also a zamindar, the right o£ the tenant is not 
affected, for A is either a transferee from the lessee or a trespasser.* 

If a cultivator under a rent-free grantee obtained occupancy rights 
under Act II of 1901, he is a tenant in his own right and not liable to 
ejectment at the instance of the rent-free grantee.* 

3. Tenant.— Where the occupier of land is not a tenant ho cannot 
bo ejected under the sectiou, for instance, a proprietor who cultivates 
land as his khudkasht. A proprietor sells his interest in the village to 
A, but does not assert or relinquish his rights as exproprietary tenant, 
and A takes up the cultivation of the land which his predecessor occupied 
as sir and khulkisht. He does so as proprietor and not as tenant, and 
therefore cannot be ejected by the lambardar.® And if after relinquish- 
ment of his exproprietary right, the vendor outers into possession of 
what was his sir, he does so as a trespasser or as a non-occupancy fonanl, 
in either of which events he is liable to ojochnnit.® Where a oo-shaier 
in the zamindari cutivates more land than falls to his share, Iho remedy 
is not ejectment, bat to require him to render account.^ But tlioie is 
nothing to prevent a oo-shirer from becoming by express contract a 
tenant of the whole proprietary body in respect of a specified plot of 
land.® 


4. Converting of suits, from this section to section 180. Under the 
Act of 1926^ it was held that if the relation of landholder and tenant (e. p, 
tenant-in-chief and subtenant) was not proved, and the defendant was 
found to be a trespasser, a proceeding under section 175 could not be 
converted into a suit under section 180.® Under the present Act such a 


263*— D 172=5 L. R. Rev. 217=1924 B. 0. 

711=21 A L J. 631=1924 A. I. B. AH. 
67=1923 R. C. 643=4 L, K Rev. 437=V U. U. (H U.) 196=75 I. 0. 835=7 B. D. 

® Bijadhar v Jeat, 22 A L. J 647. 

^ Mangroo^. Amhika Prasad, 15 L li Rev 172=14 L R. Rev. 912. 

NatJiu Ram v. Bhaivain B K. 10 of 1885, 

Bankar Bakih v. Qajadhnr Baksh^ B R 11 of 1904 
7 Indar Lai y Dtojtt 4 A L. J. 1. 

® See note (X) at p. 50 supra, 

R n ^ ^ ® 70=XI U n 4=10 L R. Rev. 283=13 

R D 70f •’ XU U. 1). 265=12 L. R. Rev. 346 =15 

R U 633 nmMrw Bahimallah, XV U. b. 490 , Ban Nath v Satyadeo, 1939 

nn« r to convert a au;t nucier section (new 175) 

to one under section 44. (new 180) thoUKh the contrary is possible.) ^ 
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conversion is possible, for which there is an express provision in section 
244. 

5. A person who is in possession in consequence of an agreement 
between him and the occupancy tenant, and who has been found judicially 
to have no tenant rights in the holding, and who in consequence of this is 
entered as qabiz, is either a subtenant of the occupancy tenant or holding 
with the latter’s consent and is liable to ejectment.* 

Where A is found to bo the tenant-in-chief and B who is sued 
under this section alleges that he holds direct from the zamindar but 
fails to prove that fact and A fails to prove any contract of tenancy 
between him and B, B may be a trespasser as against A, He cannot 
be sued under section 175.* 

The word holding is not used in the section. Hence land for grazing 
and a grass khar for which rent is paid is within the section and its 
tenant may be ejected under it.® 

Non-occupancy tenants can be ejected from the area for which they 
pay rent or for which, except for a contract expressed or implied, they 
would be liable to pay rent, without reference to the question whether this 
area is or is not land within the definition of that word in the Act, provided 
that they come within the definition of tenant as contained in the Act. 
Hence a person who had occupied for over 13 years a piece of waste 
land which had only mahua trees on it (about 26 years old) without 
payment of rent, there being no contract remitting its payment, is not 
a tenant who could under section 58 of Act II of 1901 be ejected.* 
There was also a finding in the case that the land was not occupied 
without consent so as to attract section 34 of the Act of 1901 (correspond- 
ing to section 180 of the present Act.) The decision is opposed to 
Harhans Singh v. Kishun Sahai,^ where an old fallow growing thatching 
grass, included in a holding where crops were cultivated and paying a 
lump rent, was held not to be land as defined in the Act, and therefore 
the tenant was held not liable to ejectment from it under section 58 
corresponding to the present section 175. 

The same line of reasoning prevailed in the cases noted in the 
footnote, that if an occupant of what is not land within the definition 
of that term paid rent for one of the things mentioned in the definition 
of rent, he was a tenant and could be ejected under section 58 of Act 
n of 1901.® 

1 Katlu V. Nabiban, XI U. D 93 = 14 K U. 397. 

® Mihtn Lai v. Surendrajit Singh, XVIII U. D. 145=1937 R. D. 173. 

^ Para mhant man v. Daurnthaman, 43 All 445=19 .A. L J 292=1921 A I. B, 
All. 128=7 Rev and Cr. L J. 105, 273=2 L. J U. Rev. 161=60 I. 0. 770=IV 
C. D. 717=6 R D. 309 ; Nathan v. Barbans Smgh, 1930 A. I. R. All. 254=1930 A. 
L. J.852=14 R D 115=11 L. R. Rev 42=X U. U (H. 0.) 103. 

♦ Kagatlha Pathnhalay. Sita Ram, II U. D. 298=3 R D 204 

S II U. D. 19 ; sea also Slier Alam Khan v iluh Said Khan, III D. D. 1233=6 
B. and Or. L, J i7=l U. P L. R 11=52 1. 0. 228=5 H. D. 527 ; Mira Kali 
Charan v Sital, III U D. 293=1 U. P. L. R 32=53 1. 0. 82=4 R D. 115 ; Muh. 
Mahmud Khan v. Oanga Ram, B R. 6 of 1910. 

9 Paramhansman v. Dasraihman, 43 All. 445 (paalnie land) ; Rameshar Singh 
V. Uadho JmI, 42 All 30=17 A. L J. 791=1 L R. Rev. 21=6 R and Cr. L. J. 47 
(grovcland) ; Nathan v. Barbans Singh, 1930 A. L. J, 352=1930 A. I. B. All. 254 
(thatching grat.s), Sheo Balah Singh v. Sheoraj Smgh, HI U. D. 19, (pastare laud). 
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In some casesHhe High Conrt adopted the view in Harhans Singh 
V. Kishun Sahai.^ 

Ahadi.—A revenao court cannot eject from ahadi land, unless it i.s 
a pai.h or parti, when it is regarded as part of a holding.® 

Building. —A uon-occupancy or sij*-tenant who builds a house on 
his holding without the landlord’s cousont does so at his risk and may 
be ejected from the site along with the rest of the holding as a non- 
occupancy tenant.* 

Where there is nothing to show on whit tenure a tenant holds from 
his landholder, the presumption is that he is a yearly tenant.® 

Where long before the Tenancy Act was enacted e. g., in 1882, 
Government granted cerlaln persons a village, and executed a lease in their 
favour embodying term^ that the tenants were pacca asami and that they 
were to sertle tenants on the land, the grantees are not mere tenants 
at will liable to ejectment but have heritable tenancy rights.® 

Widow of occupancy tenant holding over after remarriage was held 
not to be a non-occupancy tenant.’ 

If one of two eo-(enanrs mortgaged certain specific plots while Acl II 
of 1901 was in foioe, and in a civil suit between the co-tenants, those 
plots were decreed to the mortgagor, and on the death of the latter his 
interest devolved on the surviving co-tenant, the latter cannot eject 
the mortgagee as a non-occupancy tenant but should redeem from 
him.® 

A mortgagee of a holding, whoso mortgage is illegal under the 
Act, is not a non-occupancy tenant of the mortgagor tenant and cannot 
be ejected by the latter under section 175.® 

The mortgagee of a holding is not its subtenant as he was taken to 
be before the Act.^® Hence, if a transaction is really a mortgage and not 
a sublease for 5 years, and the mortgagee continues in possession after 
the expiration of the term of the mortgage (5 years') because 

1 Abdul Qayyum v. Fida Husain, 13 A, L. J. 851 ; Mohib AH v. Surat Singh, 
15 1. 0. 743. 

* II D. D. 19. 

3 Ram Sewak v Beni Madho, II U. D. 26'=‘4 R, D. 498. 

♦ Amrita Bibs v, Mahadeo, B. B. 2 of 1919«=II[ U. D. 27=3 L. B. Rev, 270’=5 
B. and Cr. L. J. 82, 140 ; Rameshar Singh v. Bhim Singh, 4 Bev. and Cr. L. J. 158= 
III D. D. 245=4 E. D. 64 

3 Ooordial v. Randul, Agra, F. B. 15. 

^ Amba Bait Sathi v. Secretary otSta'e, 1935 A. I. B. All. 974=1935 R. D. 402 
=XVI U. D. 493. 

1 Raghubar Rai v Sonari, 15 L R. Rev 934-=XV’ U. D 66. 

8 r/dit Harain v Jnrhandhan, XV U. D. 446=15 L. R. Rev. 692. 

9 PHut V Karedin Singh. B. B. 2 of 1933=XIV U. D. B. R. 23 ; Soonij Pal Singh 
v. Munslii Lai, XVH U. U 62 \ Har Saran Patkuk v. Abdulla Khan, XVIII U- D 
63. 

10 Bardam Piari v. Ammanullah, XII U. D 9=l5 R D 150. 
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his money has not been paid back, section 175 cannot be utilised to 
eject him.* The proper remedy may be a suit under section 171.* 

The mortgagee oE a inldiiig, aEter the mortgagor’s right ceases cannot 
bo ejected under this section by the landlord, even though the latter 
received rent from him on belialE o£ the tenant, although action may 
bo taken against him under section 180.® 

Where a co-tenant after executing a registered usufructuary mortgage 
for three years died heirless and his rights survived to the other co- 
tenants the latter cannot proceed lo eject the mortgagee as a sub* 
tenant.* 

Where a lease does not protect the lessee from ejectment e. g ^ as 
being an invalid or an ineffective lease, the fact that the lessee has not 
obtained possession, though his name is entered as a co-tenant with 
others, does not preclude the landholder from ejecting him ; and if his 
lease protects him from ejectment from an infinitesimal portion of a 
holding, he may be ejected from the whole.® 

A suit under section 180 can bo decreed as if brought under section 
175 if the defendant be found to lie a non-occupancy tenant.® See section 
244. 

Land not previously cultivated wiihin the meaning of section 4 (3) 
was leased to R for 7 years terminating in 1336. He was al'owed 
to remain in possession in 1337. He is not a trespasser if he holds 

over and may be proceeded against under section 175.® 

Where a proceeding for ejecfraent is brought against a tenant on any 
of the grounds mentioned in the .section, and he denies that he is a 

non-occupancy tenant he should plead and prove® his right of occupancy, 
or that for some other reason ho is not liable to ejectment, e. g., that be 
is the mortgagee, and that fad is not proved by the production of an 
unregistered but compulsorily registerablo deed.® But where the 

morlgigee his performed his contract by paying the consideration, and 
has obtained possession, section, 53-A T. P. A, and section 41 Proviso, 
Registration Act, apply, and the document of mortgage though not 

registered may he proved to establish the mortgage.*® 

* Suhhraj v. Baran, XV U. D. 308=15 L. R. Rev. 560 ; Balak Bam v. Naihoo, 
XVII 0. D, 325=1936 R D. 46 

* Bharat v. Raja Ramji, B. R. 15 of 1912. 

* Bat see Rajpal v. Rudra Partah Narain Singh, II U. D. 613=3 0, L. J. 219. 

* Narottain v. Shiam Lai, XVIII U. D. 199. 

* Raghu Nath Singh v. Mohan Singh, XVI D. D. 97. 

* JJmrao Singh v Dina Singh, XVIII IT. D. 336=1937 R D. 522. See also Hari- 
nath V. Saiyadeo, 1939 R. D. 533 

1 Rnm Dayal v Lnlta Prafad, XIV U. D. 136=14 L. R Rev. 519. 

8 Pitddomone‘ v Jliolla, 7 W. R. 283 ; Noho Coomar v. Uzir, 23 W. R. 238 ", 
Murli Dhar v Dil Maw, B. R. 10 of 1918=111 U. D. 20 

® Brij Mohan v Tinm Raj, 12 L R. Rev. 90=15 R D 281. 

10 Dhanai V Ghunni,XlVl5. D. 71=14 L. R, Rev. 167, dissenting from Brij 
Mohan v. Ham Raj, 12 L. R. Rev. 90=15 R. D. 281. 
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He may prove that he has acquired occupancy rights. When once 
it has been decided by competent Court that a tenant has aoqnired 
occupancy rights, that question cannot subsequently bo re-opened by a 
suit under the Tenancy Act.* fcio, if the laudbolder has consented to a 
transfer of occupancy rights which is not authorised by law and led the 
purchaser to believe that ho was acquiring occupancy rights, the transfer 
will not be validated but the landholder will be estopped, under section 
115 of the Evidence Act, from denying the existence of the occupancy 
right. 2 The fact that a person has after acquiring occupancy rights 
executed a kabuliat in favour of the landholder empowering him to eject 
at the end of any year will not cause the tenant loss of the rights,® and 
will in no way affect his heirs who succeed to the holding.^ Where a 
defendant pleads tliat he is not a tenant, the onus of proving that fact 
lies on him. The landholder has not to prove the absence of circum- 
stances which entitle the tenant to retain possession.® 

A proceeding commenced in the twelfth year of occupation was 
bound to succeed although the tenant was entitled to hold on to 
the end of that year. 8 

Section 175 does not apply to a person who is not a non-occupancy 
tenant, nor to a subtenant or cultivator under or on behalf of an occu- 
pancy, exproprietary, hereditary or fixed-rate tenant, or a tenant holding 
under a special agreement or decree, so long as the tenancy-in-chief 
exists. For instance the principal landholder cannot, during the 
subsistence of an occupancy tenant, sue to eject his subtenant. So where 
a son allows his mother to be in posse'sioii of his exproprietary holding 
she cannot bo ejected so long as he remains such tenant.^ So a partner. 
Take however, a case like this. A, an occupancy tenant, being blind, 
makes a gift of his holding to B, who may not be his heir presumptive 
according to section 35 and causes B's name to be entered in the annual 
registers. B cultivates the land, and it is proved that A receives a portion 
of the profits for his maintenance The landholder, some years after 
the gift, sues to eject B as a non-occupancy tenant. The gift was invalid 
and did not confer occup.mcy rights on B, but A’s rights can be 
extinguished only for one of the causes mentioned in section 45 i. e., 
death without heirs, ejectment, relinquishment, or acquisition of the land 
for a public purpose. The cause that the landholder may rely on is 
relinquishment, that is, surrender or abandonment. It certainly is not a 

1 See Jahan Khan v Dilaram, B R 14 of 1884. 

* njtarajit v. Bliajan Lai, B. R. 14 of 1890. See also Kidar Nath v. Raghubar, 
B. R. 2 of 1888. 

3 Beni Singh v Ghulam Ali, B. B. 8 of 1885. 

♦ Lnljit V. Unrao, 5 All. 103=2 A. W. N. 196=3 L. R. 185. 

6 Nolo Coomar v. Ueir, 23 W. R. 238. 

•MacMeyv Bharat Indu, S-i I C. 429=1 U. D. 122 ; Keaho Singh v. Baldeo 
Singh, III U D 350=4 R. D 166 ; Tahh, v. Sada SuJeh, B. R 1 of 1889 ; DeoB 
Nandan v. Salig Ram, B. R 11 of 1881. 

1 JanJei v. Sheokali, 4 Leg. Rem. 16. 
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case of surrender. Nor it is snhmitied, does it come under abandonment. 
The transferee of a heritable but non -transferable lease conld be ejected 
by notice in Oudh,* but now he will be amenable to action under section 
171 or 180. 

A mortgaged his stV to B in 189.3, and in 1901 sold it to C. C 
ejected A as an exproprietary tenant. He cannot eject B, as his 
purchase was subsequent to the transfer to B.* 

Suppose a fixed-rate tenant is ejected for arrears of rent, and the 
zamindar takes the amount of the arrears from a third party A, and 
instals him in the holding at once. A has not become a fixed-rate tenant 
thereby, but the Court may refuse to eject him on the grounds specified 
in this section.® 

Where a fixed-rate tenant acquiesced in his sub-tenant planting trees on 
his holding, he cannot long after take proceedings under section 175 for 
ejectment as of an ordinary snb-tenant, because the sub-tenant must be 
deemed to hold under a special contract and was not a tenant-at-will.* 
This however will not apply to a sub-tenant holding under an occupancy 
tenant, as the latter himself has no power to plant trees on his 
holding.® 

Where a subtenant planted a grove with the proved consent, express 
or implied, of the tenant-in-ohief he held under an implied agreement 
so far as the tenant-in-chief was concerned, to hold se long as the grove 
lasted, and (he tenant-in-ohief cannot eject him before.® 

Where an occupancy tenant has encroached on other land and has 
been permitted to treat it as an integral part of his holding for a long 
time, he cannot i)e ejected from the encroached portion as a non- 
occupancy tenant. 

A subtenant who builds an enclosure for feeding cattle renders 
himself liable to ejectment under this section, though proceedings have 
not been taken under section 172 (a).^ A tenant cannot get over 'the 
Act by converting land let for agricultural purpose into land held for 
non-agri cultural purpose, e. g . hj building.® 

* Deputy Commieeioner v. Rama Nand, H D. D. 476 ; Ram Din v. Ram Bharoe^ 

I U. D. 273 i Ram Nath v. Audh Behari, II U. D. 627 ; Indrapal v. (Tman PrataJ,.. 
IV U. D. 646. 

* Duhhi Singh v. Srinivat, S. A. 1156 of 1906, decided on 3rd June, 1907. 

> SiahanDas V. Daya Shanlcar,^.^. IQ of 1887; SuMundhar v. Mdkdehi, 2 
Leg. Bern 56. 

* Prabhawati Dtbi v. Bikramajit Singh, 13 L. B. Rev. 327=>XIII D. D. 148, 
following Jolai v. Sant Bakah, B. R. 7 of 1912. 

6 Phalli Koeri v. Balmakund, B. H. 5 of 1926=7 L. R. Rev. 353, 330= VII U. D. 
210.=VI1 U.n. (B. R.) xxxiii, 41=1926 B. 0. 420=10 B. D. 677. 

* Jagat Narain Rai v. Gattri, B. R 7 of 1933=13 L. B. Rev. 157. 

'I Babhan v. Ram Loohun, 32 I. 0. 576=1 D. D. 393, 

* a. 

T. A.— 66 
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6. A person occupyinjj land without the consent of the landholder 
is not its non-occupancy tenant or a tenant at all. Under section 127 
Oudh Act, it was hold that he should he deemed (o be a tenant for 
the purposes of the section and therefore notice could issue to him.' 
This was because a suit under section 127 was primarily for rent. 
Now under section 180 the suit will be for ejeci.ment and these 
rulings will not apply. Similar remarks apply to the following rulings 
under the Oudh Rent Act which held that notices could issue on the 
persons named : — 

(t) On a mere cash nanhar or dcihaik holder.* 

(ii) On a lessee from a Hindu widow in possession of a life estate, 
on her death.* 

(tii) On a tenant maintained in possession in a summary revenue 
case in 1861 at the rent he was then paying.* 

(to) On a nanAar-holder with a lease of the village on the terms 
to be offered by the talnqadar after his refusal to accept the 
lease on the terms offered * 

(«) On a holder under a rent-free grantee who had been declared 
to bo a statutory tenant * 

The following rulings which hold that notice could not issue to the 
persona named are good now but superfluous : — 

(i) Mavoat grant-holders,* as such a grant is hereditary, though 
not transferable. 

(u) Shankalap grant-holders, though there is a change of rent 

subsequent to the grant. > 

(lit) Cash nanhar allowance holder, who is also an under-proprietor.’ 

til') Under-proprietor,^^ or person entered as such for a long series 
of years," 

' 5o< Narain Prasad v. Ram Kumear, B. B, 3 uf I9l0 ; Hem Nath v. Baldeo, 
II U. D. 637 ; Dilraj Kuar v Salar Bahsh, B. R. 6 of 1892 ; Bhan Singh v. Jagtshar 
Singh, III U. D. 566 ; Contra, 3 0. L. J. 448. 

* Bhagirath v. Bhagwati Prasad Singh, II U. D. 550 ; Gauri Shankar v, Court of 
Wards, II U. D. 562 ; Sahthdin v, Muhammad Abdul Hasan Khan, I U D. 376 ; 
Muhammad Abdul Hasan Khan v. Kelo Singh, I U. D. 277. 

S Hanuman Dat v. Sri Ram Kuar, B. R. 5 of 1909. 

* Mulaim v. Naik Bam, B. R. 3 of 1892. 

* Court of Wards v. Parmatma Din, I U. D. 290. 

* Bijai Raj Kunioar v. Bansidhar, 2 U. P. L. R (B. R.) 134=IV U. D. 440. 

* Kalka Singh v. Sheo Ratan, II U. D. 434-»B. R. 18 of 1910. 

* Lotun V. Ajodhia Estate, II U. D. 498. 

> Lai Museshwar Bahsh Singh v. Shahsada Khan, I U. D. 330. 

10 Muhammad Husain v. Mahadto Prasad, I U. D. 394 ; Ram Bharos v. Lai Achal 
Ram Singh, B. B. 30 of 1891 ; Tsdshi Ram v. Lai Achal Ram Singh, B. B. 31 of 
1891 ; Ram Nidh v. Lai Achal Ram Singh, B. R. 32 of 1891 ; Parbhu v. Maharaja 
of Balrampur, II U. D. 491 , Nanku Singh v. Ohulam Husain, 2 0. C. 84 ; MahaUr 
Singh v. Court of Wards, II C. D. 653 ; Gurdin Bahsh Singh v. Qamar Jahan, XI 
U. D. 132. 

U Ati Akbar v. Sdsujaat Haidar, \ L. R. Rev. (A.) 34-=III U. D. 668. 
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(v) On lessees under leases granted under Circular 16 o£ 1874, as 

they are heritable leases.^ 

(vi) On permanent lessees under special agreement or decree of 

Court.* 

(vit) On a person entered as shikmi in the patwari papers, but 
holding a Civil Court decree declaring that he is the pro- 
prietor and entitled to redeem.* 

(viii ) On a guzaradar,* 

(iai) On a person who has a prima facie case of being a pattidarfi 

(a) On a person holding at favourable rate of rent.® This position 
was not accepted by some members of the Board who consi* 
dered that Chapter VIIA provided an alternative and not 
exclusive procedure for ejectment of such tenants.^ 

In any event, the rent ought to be favourable deliberately,® and not 
by accident.® A rent is favourable when it does not exceed the amount 
of the revenue and cesses 

(xi) On a person who has received from a lessee of the talukdar 
the land in exchange for some under-proprietary land given 
by him to the lessee for the purpose of erecting a canal or 
drain for which the lease had been granted.^ 

(®Mj On a mortgagee by the mortgagor, when the mortgage is 
valid.** 

{xiii) On the holder of a service tenure.*® 

(xiv) On the holder of a grove, the land of which was granted for 
planting it, so long as the grove retains its character,*® 
unless the land was granted for planting a grove on the 
condition that the right of the tenant in it shall be thn 

1 Mahadeo Pratad v. Ajodhya Pratad, II 0. D. 612. 

* Baldeo Singh v BUhamhhar Nalh, B. B. 3 o£ 1903. 

* Sattwal Singh v. Prag Dat, I U. D. 220. 

® Rameehuiar Bux Singh v. Lai Ifuneshiear Bux Singh, X U. D 220. 

® Raghunaih Kuar v Court of Ward*, I U. D. 232. 

® JSam Kumar v Partab Bahadur Singh, 11 U. D. 497=”3 Bev. aud Or. L. J. 110 ; 
Court of Wardg y, Gauri Shankar, I U. D. 228 ; Balgobind v. Bamphal, 4 0. 0. 264. 

» Sanuman Dutt v. Sri Ram Kuar, B. B. 5 of 1909 ; Court of Wardt v. Suraf 
Bali, I U. D. 268. 

* Ram Kumar v. Partab Bahadur, B. E. 1 of 1917 ; Shafiquxzaman v. Taiadduq 
Hutain, II U. D 228. 

® Ramadhin v. Bhagwaii Pratad Singh, II D. D. 617. 

*» I U. D. 268. 

** Sheoraj v. Fahhruddin, I U D. 323. 

'* Chhotey Lai v. Ajodhya Parthad, B. R. 5 of 1901. 

Dhan Kuar v Bhagwati Prasad, B B 1 8 of 1893. 

Mokund Pratad v De5i, B. E. 7 of 1893 j Badri Prasad y. Bhim Sen, B. B. 2 
of 1892. 
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same as if the land had remained nnder cultivation.' The 
holder must prove that he holds under special terms as to 
non-ejectment.* 

Where a landlord sees a fruit orchard being planted year by year by 
a tenant and does not forbid the planting or take action for ejectment in 
reasonable time, permission to plant will be implied, and he will be 
deemed to bo holding under a special contract and not liable to ejectment 
as a tenant-at-will.* 

(av) On the grantee of a Kdhzaiari right which is expressly made 
heritable but not transferable.* 

(aei) On a person claiming as proprietor by right and the tenant by 
adverse possession.® 

(xvii) On a perpetual rent-free grantee, although a light rent has 
subsequently been fixed.® 

(ajuiiij On a tenant holding under a compromise decree which 
makes his tenancy heritable but not transferable and him 
liable to ejectment on non-payment of rent but does not 
terminate the tenancy on such event.* 

7. Or for a period. — The Act confers on certain agreements and 
orders the effect of permitting a tenant to hold on for a specified 
period e. g., on an agreement for enhancement of rent of a non-occupancy 
tenant the tenant can hold on for five years under section 97 The ratio 
decidendi in Raghu Nath v. KUhori Saran,^ will apply and the tenant 
will not be liable to ejectment for the periods indicated. 

A tenant holding over after the expiration of a lease is in the position 
of a tenant from year to year.® Where a tenant renewed a lease at an 
enhanced rent but did not pay such rent he cannot claim under that 
lease.'® 

An unregistered lease for a term exceeding a ye.ar is not admissible as 
a lease but is evidence of the l.indlord’s conduct." If wrongly admitted 
in a civil court, revenue courts may ignore it.** 

1 Jagar Nath v. Maharajah of Balrampur, II U. D. 608. 

^ Bhuili Kh'in V, Chandrabhan Partab Bahadur Singh, IV U D. 91 ; when tbe 
grove lotes its character, ejectment may be by notice, Pancham Lai v. Sirdar Nihal 
Singh, 7 R. and Cr. L. J. 35. 

's Jolai V. Sant Bakih, B. B. 7 of 1912 

« Muh. Zaki v. Raihid Ali Khan, 7 B and Or L. J., 19—2 U. P. Ij. R. (B. B.) 
136. 

S Earnarain Singh v. Satrohan Singh, 2 D. P. L. R. (B. R.) 146. 

® Tar Muhammad Khan v. Gaya Datta, IV U. D. 415. 

* Bttldeo Ram v Ram Kumar, IV U. D. 441. 

8 B. R. 1 of 1906. 

* Chaturi Singh v. Mukund Lai, 7 Cal. 710-=9 0. L. R. 240 ; Muhammad Kmi 
Ali Khan v. Maheihwar Praiad, 5 0. 0. 118. 

*8 Ram Praiad v. Dalla, I U. D. 288. 

11 Badri Narain v. Sheo Gopal, 1 L. R Rev. 118=»IV TJ. D. 255=*G R. D. 482. 

1* Ear Kiihan v. Ram Sarup Dae, V U. D. 379=-4 L. R. Rev. 149, 285=-l923 B. 
C. 67—9 R. and Cr. L. J. 179=6 R. D. 33. 



Sbo. 175] 


Ejectment on application 


525 


8. Which has expired- — Notice may be issued on the 
expiration o£ the term of a lease, ^ although the lessee was assumed to 
hold oyer for a year without readmission,* and a lease may expire by 
efflux of time.* A lease liable to renewal at the option of the lessee or 
tenant does not terminate on the expiration of the term of the original 
lease.* A tenant wrongfully ejected and then reinstated holds for the 
term originally fixed.® A lease must be definite and not vague.® A 
lessee for an indefinite term under an unregistered lease oould be ejected 
as a tenant-at-will * 

A tenant holding under a lease was before this Act a non-occupancy 
tenant. The right of a lessee need not be circumscribed as of a non- 
occupancy tenant without a lease, i. e., his position may be something 
more than that of such a non-occnpancy tenant. If he has not transfer- 
able right in the land, a transferee from him is simply a non-occupancy 
tenant.® 

Where the evidence showed possession of A as thekadar of over 90 
years and payment of rent by him, the onus of proving that he holds 
under a lease the term of which has expired lies on the zamindar.® 

A sir tenant may be liable to ejectment under section 175 but if the 
landholder has accepted a .subslantial nazrana, permitted him to build 
a bandh and promised in writing not to eject him, a proceeding for 
ejectment under section 175 must be dismissed, although the writing has 
not been registered, 

9 Or will expire before the end of the current agricultural 
year, t. before the tenancy has determined.** 

If the tenant disputes that the lease has expired or will expire 
before the current agricultural year, the landholder has to prove that 

I Eaghu Nath Pratad Singh v. Gheitan, H U. D 80 ; Jiamethwar v. Ahbiu Alt 
Khan, [ U D 626 ; Haheshwar Pratad v ifuhannad Etnas Alt Khan, 31 All. 394, 
(P. C.)*=-12 0. C. 293. 

® Court of Wards v. Raghuhar Singh, B. R, 12 of 1918 

» Baldeo Pratad v. Muhammad Jthaq^ XII U. D. 292. 8o far as the ruling relates 
to termination of lease for breach of condition it ie modified by section 172. 

♦ Debi Dayal v. Karaw Lai, It U. D. 579=3 Rev and Gr L. J. 267. 

S See Sukhraj Kuar v. Rajsihwar Prasad, III U. D. 148. 

* Ram Baran Singh v. Puja Singh, 3 U. P. L. R. 42—2 U. P. L. R. (B. E.) 29“» 
IV U. D. 4l=-6 B and Or. L. J. 128—1 L. B. Rev. 81=6 R. D. 147. 

f Ram Pratad v. Sarju, I U. D. 226. 

8 Ram Nath Singh v. Awadh Behari, II U. D. 627—33 I. 0. 210. 

« Daryai Singh v. Chob Singh, 1926 A. I. R. All. 248-VI U. D. (H. 0.) 603-12 
Rev. and Or. L. J. 49=6 L. B. Rev. 237=91 1. C. 863-(1925) B. 0. 600-9 R. D. 

96 

to Dtva Das v Shto Ratan Singh, XIII D. D 137 i Phultsra v. Sheo Baran, XV 

U. D. 561—16 L B Rev. 93. _ 

II Tills was also the law before, eae Deoki Nandan v. Salig Ram, B. R. 11 o . 

Tuhhi v. Sadaiukhmal, B. B. 1 of 1899- 
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it has expired or will so expire.* He may also show that the lease was 
not a valid or genuine lease.* 

The term o£ a permanent leasee does not expire. Hence section 175 
cannot be resorted to in his case.® Now the Board o£ Revenue regards 
him as occupancy tenant.^ But the view has been dissented from in Sri 
Ram Lakshnan Janki v Muh. Khalil.^ 

10. An application for the ejectment of a non-occupancy tenant 
is No. 7 of Group C of the Fourth Schedule and pays a court-fen of eight 
annas. There is no limitation. It is triable by an Assistant Collector 
of the second class. 

The fact that a previous suit for ejectment of the cultivator of sir 
land as non-occupancy tenant was dismissed for default in 1922, does 
not bar a proceeding under section 176 against such cultivator, as section 
11, Civil Procedure Code, does not obviously apply, and 0. 9, r. 9 does 
not, since the cause of action for ejectment from sir accrues from year to 
year.® In a latei case, a Member of the Board of Revenue wont into 
the question of the starting point of limitation in a suit for ejectment 
between a tenant and his subtenant or kahit.’’ 

AVhere two co-sharers, one of whom is in possession under some 
supposed title, are fighting over some sir plots neither is a subtenant or 
a trespasser amenable to section 180.® 

One proceeding may be taken in respect a holding comprising land 
in two mahals,® but not in respect of two holdings.*® 

11. For rules made by the Board of Revenue to give effect to this 
section see under notes to section 163 at pages 474-75 and Form M at 
page 480 ju/tra. 

176 - (/) An application for the ejectment o£ a tenant 
under the provisions of section 175 shall be 
^ between the first day of July and the 

thirtieth day of September and not other- 
wise, and shall be accompanied by the notice specified in section 
16l ; 

Provided that if the application is made within the pre- 
scribed period the court may allow the names of other persons 
having an interest in the tenancy or who are for any other reason 

I Mahomed Masud Basan Khan y. Raghubar, B. R. 13 of 1893. 

* Khttnni Lai v. Dina, B. B. 10 of 1913. 

* Sitaramji v. Sant Kunwar, 15 L. B, Bev. 680—14 L. B. Bey. 905»=XV D. D. 18 
*=Mutit»har Baksh Singh v. Gur Prasad Singh, I U. D. 335, 353. 

* Sheo Nath Bai v. Munuarf B. B. 2 of 1930. 

S B. B. 8 of 1933—15 L B. Rev. 134. 

8 Tultia V. Haraleh Chand, 11 L. R. Bsv. 303— XI D. D. 155—14 B. D. 543. 

7 Khelawan v. Sat Bam, XII U. D. 14—15 B. D. 143. 

* Manraj Singh v. Jang Bahadur Singh, XV U. D. 650—16 L, B. Bov. 137. 

8 Tirjugi Narain v. Durga Singh, XV U. U. 636—16 L. B. Bav. 99. 

*8 Salig Ram v. Ghana Ram, XIX U. D. 137—1938 R. D. 292. 
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necessary parties to the proceedings, to be added after such period 
has expired, and the notice shall be as effectual in respect of all 
persona so added as if they had been included in the notice filed 
within the prescribed period. 

{2) Every notice under sub-section (i) shall state the ground 
on which ejectment is applied for and inform the tenant — 

(a) that if be desires to dispute the ejectment be must 
contest the notice within thirty days of its being served 
on him, and 

ib) that if within thirty days of the service of the notice 
he appears and admits his liability to ejectment he will not 
be liable for any costs. 

1. The aaotion reprodnce'i in effiecl section 87 of the Act of 1926, 
omitting provisos 11 and III to sub-section (1), and clauses (a; to (c) of 
sub-section (2) because section liil already provides for the matters 
contained in these clauses Cf. sections 54, 55 Oudh Act. 

2. Between.— An application ma<le before Ist July or after 30th 
September will be either too premature or too late, 

If the 30lh of September is a holiday, may an application be made 
when the Court re-opens in October ?* 

This does not lay down a role of limitation,* so as to bring in the 
sections of the Limitation Act e.'ctending time. 

3. Notice — Local custom cannot override the necessity of notice ® 
Should be filed in duplicate. Subsection (2) read with section 161 gives 
the form of notice. All the clauses of section 161 and section 176 (2) 
should be complied with. 

Since a notice must be in writing, some signature is necessary, 
though the soefion does not expressly require it. An unsigned copy 
of notice is not Imd.^ 

TAe name etc. of the Inndholder t.is requised by section 161) is to 
indicate the person applying, so that the tenant may see whether he is 
entitled to apply, see note 2 to section 175, for such persons. 

The name and description etc. of the tenant {Vide section 161). — This 
intimates to the person addressed as to who the tenant is, see note 3 to 
section 175. 


1 See Oadam v. Bthumal, B- B. 7 of 1904 ; Contra, Jit Singh v. Qanga Prasad, 
Vril D. D. 67-=8 L R. Rev. 228=.1927 B. C. 256-=ll B. D. 397. 

* Surtativ. Bharat Rai,iy D 44— 6 Rev. and Or. L. J. 1962, 87—1 L B. 
Rev. 145—2 D. P L R. 33—555 I. C. 926—6 B D 128 ; Prag Narain v. Kanehan 
Singh, VI U. D. 100—5 L. B Rev. 126—1924 B. 0. 90—9 R. D 5 14 In any ease, 
proviso I renders Jankt w. iiuh AbdulJalil Khan, \i. R. 2 of 1926—12 Rev. and 
Cr. L J 179—7 L R. Rev. 256— VII U D. (B. R.) xxiii, obaolete. 

* Inamullah v. Mir Jan, B. R. 6 of 1 886. 

* Phima V. Din Dayal, III U. D. 273. 
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Description of the holding. — section 161) Notice aa to a part 
of a holding is had.i 

Where a plot wrongly entered in a lease is not really a part of the 
holding, omission to specify does not invalidate a notice.* If the land- 
holder has once treated the separate holdings of a tenant as one. by 
incladiny; all of them in one suit for arrears of rent, he cannot sub- 
sequently issue a notice in re‘>pect of some only of those holdings.® A 
mistake in area is not a maferial defect.® 

Where a tenant holdi in respect of some only of which notice can be 
given, the notice must specify the different kinds of tenures.® The court 
may, before ejecting, demarcate the area,® so if he holds underpro- 
prietary and other lands from which ejectment is sought, and the two are 
not demarcated the notice is had.® Where the area is of the total holding 
but the numbers given are only those of plots originally held and not 
of plots which the tenant took subsequently, the notice was held to be 
bad.® Where a tenant had a separate holding at a certain rent and 
another holding jointly with another person, the rent of which, to the 
extent of his share, wai included in that of his separate holding, without 
any specification of amount a notice in respect of the separate holding 
is bad, as being for part only of his holding.® 

A proceeding for ejectment need not comprise the whole of a tenant’s 
holding, but may be for any plot separately assessed with rent.®® And 
a proceeding to eject a non-occupancy tenant may be confined to the 
land in respect of which such tenancy exists, although he holds such land 
and others over which he has acquired rights of occupancy at a lump 
rent.tt 

Where under section 14 of the Act of 1901, the Court declared a 
smaller out of a larger area in possession of a tenant to be occupancy 
land but did not demarcate it by boundaries, the Board ordered 
ejectment from the non-occupancy area, as the defect arose from fault 
of the Court. 1* 

1 TuUU Dti V. Mahaiir, I U. D. 331=27 I C. 382 ; Oaneshi v. Court of Wards, 
III D. D. 273«=4 B. D. 99 ; Birtea Mahnon Estate v. Bala 'Prasad, IV 0. D. 
353=6 B. D. 544. 

* Purbi Din r. Rameshar Bahsh Singh, III U. D. 519. 

* Tulsa Dsi V. Mahalir, I U. D. 3.31=1 0. L. J. 722=27 I. C. 382. 

* Ldlta Singh v. Special Manager, 11 L. B. Rev. 379=15 B. D. 24. 

* Radha Madho v. Jagvoi, II U. D. 482. 

® Parmeshari v. Mahahir, III U. D 203=4 R. D. 60. 

1 Bhagioati Prasad Singh v. Ajudbia Estate, III TJ. D. 315=11 U. D. 393=3 

B. D. 282. 

8 Surajbali v. Nanpara Estate, II U D. 621=2 0. L. J. 712=33 I. 0. 168. 

* Kunj Behari v. Amaresh Bahadur Singh,!! D. D. 654=2 0. L. J. 743*=33 1. 

C. 2B3. 

1® Karamat Alt T. Bihari Lai, B. B. 3 of 1887. 

Oupui Rai V. Bisheshar Rai, B. B. 8 of 1892. ' 

1* Nathwa v. Dalpat, III U. D. 390=4 B. D. 205. 
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The notice must be clear and specific and mast specify the hold! ng 
to which it belongs.! 

But the non-occupancy part must be specified, ^ and demarcated® 
or bo distinguishable from the map and village records.* 

The fact that at the date of the notice no boundaries dividing the 
plot from neighbouring plots are given does not invalidate it when the 
area in which tenancy rights exist is a definite part of the plot.® 

Where at a partition a mend/* between two plots had been erected, 
and the directions of the plots were known the mere partial breaking up 
of the mendh was no bar to ejectment.* 

In Masudunnissa v. Umda,’’ one member opined that non-demarcation 
was no bar to a suit but was to ejectment under a decree. The other 
member did not agree with this. 

Notice could not be cancelled in respect of all the plots because 
certain fractions of a very few small plots had not been marked off in 
site.® 

The plot from which ejectment is sought should be definitely bounded 
and described accurately,® but if it is not, an error in the description may 
bo corrected.^® and the boundary clearly defined.®' 

Now it has been laid down that absence of demarcation on the spot 
is not a ground for refusing ejectment unless it can be shown that the 
land is not capable of demarcation or identification,'® or that the matter 


! Janhi y. Maharaja of Btnare$, II U. D. 72. 

2 Radha Madho Pratad v. Jagwi, II U. D. 482. 

» Kali Charon V. Behari, III U. D. 111=5 Hev. and Or. L.J. 1=5 B. D. 
618 ; Parmeahtaar v. Mahabir, III U. D. 303 ; Khunni Lai v. Sardar, III D. D. 
109=5 Eev. and Or. L J. 3=5 B. D. 613. 

* Raj Narain Rai v. Dip Narain Raif III U. D. 266=4 B. D. 89. 

® Oapa Singh v. Raggha, I U. D. 46 

* Laehmi Narain v. Kamta, II U. D. 367. 
nU.D. 267. 

® Manohar Lai v. Jubraj Singh, III U. D. 195. 

® Ram Prasad v. Balik 1/likhar Wali Khan, II D. D. 28=4 B. D. 496= 
Janhi v. Maharaja of Banarea, II U. D 72=4 B. D 640. 

!* Sheoraj Singh v. Koulhan Singh, I U D. 391. 

11 Lekha v. Rustam Khan, 1 L. B Bey. 52=6 Bey. and Or. L. J. 84=IV U. D. 
8—6 B. D. 123. 

1* Sami Nath y. Ram Rao, V U. D. 35=1922 B. 0. 17=3 L. B Bw. 82=7 B. D. 
69 ; Chandra Shekhar y. Kanji Mai, 4 L. B Bey. 7=V U. D. 208=1922 B. 0. 218= 
7 B. D. 405 ; Jainti Prasad y. Mathura Singh, 1928 R. 0. 39, V U. D. 443=4 L. B. 
Bey. 415=7 B D. 289 ; Juthan v Sitlu, 1922 B. Or. 293=3 L. B. Bey. 139=4 U. P. 
L. B. 60=5 B. D. 102 ; Sri Thakurji Maharaj v, Bkagwan Daa, V U, D, 553=4 L. 
B. Bey. 344=1923 B. C. 266=7 B. D. 342, 

T. A.— 67 
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is not so clear that demarcation coaid be made in the execulion 
department.* 

Where a plot of land belongs to 3 mahals jointly, the owner of one 
inahal cannot eject unless demarcation has taken place.* 

Bat if all the different owners sue simultaneously to eject, so tliiit 
the tenant would be ejected from the entire land, no question of demarca- 
tion arises,* 

Where a Civil Court has declared ^ to be a trespasser in respect of 
seven bighas out of the lands comprised in an occupancy holding, and 
the zamindar wishes to eject him from these bighas, he should got them 
demarcated before issuing notice/ 

Ejectment from land means ejectment from the trees thereon ® 

A proceeding for ejectment of a mortgagee of a deceased occupancy 
tenant as non-ooeupancy tenant cannot be thrown out on the ground 
that the name of the deceased should first be expunged.® So when 
a patwari’s entry is unauthorised.* 

Land encroached upon by a tenant and added to his holding, until 
it has by long user become a part of his holding® may be treated by him 
as part of it and a notice of ejectment may comprise such land bul if 
occupancy land is held with the land encroached upon, the former must 
be demarcated from the latter before ejectment.*® 

Where part of the land in a holding recorded as a single holding 
is marxoat and part is not and the two portions are identified, a single 
notice for the entire holding is not irregular although it would not 
affect the marwat part.** 

* MaJchan Lai v. Binda, V U. D. 178“- 1922 R C. 300=3 L R Rev. 45.3=8 R. 
and Or. L. J. 309«=4 U. P. L. R 1 14=6 R. D 153, see Brij Kithore v Parbati, VI 

U. D. 476. 

* Gopal Dai v. LaalivMm^ 3 Rev. and Or. L J. 274=11 U. D. 577 j Parthoiam Rat 

V. Ram Karan Singh, II U. D. 558 j lidhahir Pratad v. Baehan Singh, II U. D. 
292=3 R D. 131 ; Lakhpali v. Jugraja, 9 Rev. and Cr, L. J 232=1923 R. 0. 112= 
V U. D. 449=4 L. B. Rev. 213=7 R. D. 254 ; Munir Khan v. Gur Dayal, XVIII 
U. D. 9=1937 R. D. II. 

• Kaihi Ram v. Ram Jat, B. R. 16 of 1925=VI U D. ou=11 Rev. and Cr. Ii J. 
247=6 L. R. Rav. 243=1926 R. 0. 491. 

♦ Pwan V. Hamiduddin, 4 Rev. and Or. L. J. 95=111 U. D, 119=5 R. D. 627. 

S Mahadiya v. Dalchini, IV U. D. 32, 147=1 L. R. Rev, 85=6 R. D. 124. 

8 Baidri v. Shakur, IV U. D. 227=6 R, D 428 

1 Jagan Nath v. Ram Pratad, IV U. D. 229=6 R. D. 426. 

8 Nihal Ahmad v. Kalka Singh, B. R. 2 of 1912 ; Brij Bahadur v Baldto, II 
U. D. 528=3 R. and Cr. L. J. 49. 

> Muhammad ^2t Khan v. Samam Singh, B R. 28 of 1891. 

*# Puran v. Eamiduddin, III U, D. 119=4 Rev. and Cr. L. J. 95. 

** Narendra Bahadur Singh v. Inder Bahadur Singh, III U. D. 468. 
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Rent of the holding , — As to when rent is not specified, see Udit ▼. 
Muhammad Mehdi Ali Khan} 

Whore a notice was issued in respect o£ certain plots recorded at a 
lump rent, some of the plots being held under a shankalapnama. the 
notice was held good as regards the plots not so held* so where occupancy 
rights existed over some of the plots.® 

A mere accidental wrong entry of rent does not invalidate a 
notice,^ if it does not in any nay prejudice the tenant,® An 
erroneous amount entered as rent by mistake, e. g., 43 for 34, will not 
invalidate a notice.® 

4. Joint holding. - Where a holding is held jointly by two or more 
persons all such persons constitute the tenant and should, generally 
speaking, be served with notices of ejectment. 

Where a holding is that of a joint Hindu family, and the names of 
the managers of the family are alone recorded as tenants, a notice to the 
managers is sufficient.^ Sea note 4 to section 38 especially at page 272. 
A holding will be deemed to be that of a joint family when it has 
descended from a common ancestor,® or has been acquired by joint funds, 
or, to the knowledge of the landholder, has been thrown into the common 
fund. Otherwise a holding acquired by and standing in the name of a 
member,® e. g., the manager,*® will be considered his alone. 

Where a holding descends to two sons as heirs of their father, and 
the name of one of them alone is recorded, a notice to him alone is 
sufficient.** The above case in III U. D. 32 was distinguished in Sukha 
V. Sujan Kuar}* where the name of the widow of a Mahomedan who 


* 2 0. L. J. 298=39 I. C. 656. 

* Court of Ward.! v, Suraj Bali, 1 0. L. J. 236=24 I. 0. 778 ; Bhan Partdb 
Sakai V, Bam Lai, B. B. 10 of 189.3. 

® Gopal Bai v. Biiheshar Bai, B. R. 8 of 1892 

* Sheoraj v. Partab Bahadur, 1 U. D. 286=2 0. L. J. 112*=28 I. 0, 211. 

® Bagkunandan v Ahbaran Singh, IV U. D. 333=6 B. D. 526. 

® McGiveran v. Hurkhoo Singh, 18 W. B. 202 ; Wooma Churn DuU v. Orieh 
Chander, 17 W. B. 32 ; Sagur Mundal v. Mahendra Nath, 25 W. B. 28 ; Badha 
Ballub T. Beharee Lai, 12 W. B. 537. 

7 See Milan Singh v. Phul Kunwari, B. B. 4 of 1918=111 0. D 7. 

® Sheo Mangal Lai v Muh. Maium, II U. D. 557. 

® Sheo Mangal Lai v. Muh. ilasum, II U. D. 557. 

*® Qudrat Ullah v. Premi B. B. 5 of 1918=111 U. D. 9. 

1* Jhumak Lai v. Suraj Pratad, III U. D 32=11 U. D 603=3 0. L. J. 211=34 
I. C. 711 ; Bameshar v. Taltb Ali, V D. 337=4 L B Bev. 63. 

** IV U. D. 410=5 B. D. 170. 
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had left daughters also as heirs, was alone recorded, and it was held 
that notice to her alone was not adequate. Where the name of one heir 
alone has been recorded for a large number of years and rent has been 
realised from him alone, notice to him alone is good.^ In Abbas Bandi 
T. Sarju,* a notice issued to the recorded heir was not considered 
adequate in the presence of other heirs (Hindus). 

It has also been held that where the name of one of several joint 
holders of a holding has alone been recorded for a number of years, 
notice to him alone is not bad.® 

Defective notice. — Provided that the notice is not so defective as to 
be likely to prejudice the tenant, it should not be deemed void because it 
is not in the exact words required by law,* or because there is a trifling 
irregularity, such as an error in name or designation of either parties or 
a misstatement as to the area of the land otherwise sufficiently deflned, 
or a clerical omission,® or an omission to state the area, or the entry oE 
other land not held by the addressee as tenant. 

5. Joinder of names. — The proviso removes a difficulty which 
existed before, and is according to the decisions arrived at.® 

The case of Sursad v. Bharat Rai,^ was followed in Sanlu v. liazar? 
Lai. There, a suit for ejectment was filed against several joint tenants, 
including A. A had as a matter of fact died a few days before the 
institution of the suit. The suit was stayed and when it came up for 
trial the plaintiff applied to have the name of A’s heir substituted for A 
This was after 7th September, 1926. The substitution was made, the 
court finding sufficient reason for extending the period of limitation. The 
Commissioner held that the heir not being a party on 7th September 1926, 
had become a statutory tenant. The Board reversed this, as the suit was 
filed within time and against the recorded tenants, and the heir’s name 
was not recorded. He was a minor under the guardianship of one of the 
other defendants. The Board held that his name could be brought on 

‘ Tribhuman Dutt v. Muh. Abdul Batan Khan, It U. D. 656=2 0. L. J. 746. 

* I TJ. D. 220=1 0. L. J. 531=26 I. C. 91. 

® Prag Narain v. Shiam Lai, XI U. D. 100. 

♦ Byesunnitea v. Bydo Nath, 12 W. B. 537. 

6 Cf. Baxa All v. Bamanand, 14 W. B. 474. 

•jRup Bam v. Eure Singh, II U. D. 611=3 B. and Cr. L. J. 360 ; Suriafi v. 
Bharat Bat, IV D. D. 44 j Mutsaddi Lai v. Oajola, VI U. D. 8=1923 B. 0. 261=6 L. 
B. Bev. 58=8 B D. 66 ; Angan Lai v. Hori Lai, V U. D. 272=9 Bev. and Or. L. J. 
84=4 L. B. Bev 28=1922 B. C. 387=7 B. D. 362. Contra, Janki v. Muh. Abdul 
Jahl, B. B. 2 of 1926=7 L. B. Rev. 256=1926 R. 0. 322. 

r IV U. D. 44. 

8 X 0. D. 178=13 B. D. 428. 



Beo. 176] Ejectment application and notice 533 

the record and the case proceeded with, as i£ he had been impleaded 
from the very first. 

It was also hold that addition of plots omitted in the first iuslanoe did 
not bring in the bar of limitation as to those plots * 

Where a zamindar desires to eject a subtenant, the tenant is a 
necessary party,* unless his death is proved.® Where the recorded 
tenant-in-chief is a mere dummy, the zamindar cannot get rid of the 
recorded subtenant (ihe real tenant) by ejecting the nominal tenant. 
Where a zamindar gave a lease to a female relation living with him, the 
land being occupied by others, the question whether these others are 
subtenants or tenants-in-chief depends upon whether the lease was farzi 
or benami or whether they recognised ihe lessee as tenant-in-chief.* When 
actual cultivators paid rent to the recorded tenant, did not challenge 
the entry for a number of years and laboured under no misapprehension 
as to their status, they could not on the death of the recorded tenant claim 
occupancy rights based on long possession.® 

In a proceeding by a mortgagee m possession the mortgagors may 
be impleaded.’ 

Where A applies for ejectment but at the date of the suit, B, 
though not entered in the khewat, has obtained possession of a share 
against A through a Oivil Court, 5 is a necessary party although an appeal 
may be pending from the Civil Court decree.® 

Where a person whose name is entered in the village papers is the 
manager of a holding and usually pays rent, his co-sharers need not be 
impleaded,® and an order of ejectment made as against him binds the 
others also.‘® 

6. Proceeding is admission of status of tenant. -A proceeding 
for ejectment as a tenant is an admission that relation of landholder 
and tenant exists between the parties, see notes to section 29 at 
pages 190-91. 

7. When suit may be brought in Civil Court.— -The provisions 
as to ejectment under this Chapter apply only to suits and proceedings 


t Prabku Dial t. Khiali, II U. D. 483 

* Fakhrunnisia v. Imdad Ali, I (J. D. 21. 

* Raja Singh v. Pargan Singh, I U. D. 362=“32 1. 0. 586. 

* Raghubir Pratad v. Ram Jiwan, V D. D. 448=4 L. B. Bev 212=»1923 B. 0. 
108=7 B. D. 259. 

6 Sahadeo Rai v. Bhagtoati, V U, D. 457=4 L. B. Bev. 227=1928 B. C. 117=7 
B. D. 272. 

* Baldeo V. Shankar Nath Singh, XVI U. D. 609. 

1 Nokhai v. Thakur Dm, II 0. D. 521. 

* Musat V. Lochmi Ram, III U. D. 466=2 U. P. L B. 163=4 B. D. 278. 

® Data Prasad v. Kaniz Fatima, IV U. D. 499=8 Bev eud Cr. L. J. 12=2 L. B. 
Bev. 210=3 U. P. L. B. 92=5 B. U. 276 

1® Muhammad Khan v. Karan Singh, X U. D. 218=13 R. D. 823=14 B. D. 89. 
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between landholders and tenants A suit to eject a person who is not u 
tenant may be brought in a CiTil Court, e. g., a suit against a person 
elaiming to bo the morigageo of an occupanoy tenant who has died 
prior to the iustitutioii of the suit,* or a person who says that he is not 
t.he plaintiffs tenant,* or against a person who having l)oeii duly ejeeted 
refuses to vacate the land,* or against a lessee of the mortgagee.^ See 
section 180 But the landholder has the option of suing either in a 
Civil or Revenae Court, when an occupier claims proprietary rights* 

The widow of a grove-holder sold a part of it to A who built a house 
on it, without the consent of the landholder. Thn latter cannot eject A 
under this section as the lelition of landlord and tenant does not exist 
beiween the parties ; a suit in a Civil Court will not bo governed by the 
one year’s limitation.* 

8. Joinder of holdings. — Fields falling in different inahals cannot 
constitute a holding. Hence one proceeding to eject ft om such fields is 
bad,* so a suit in respect of different holdings,* held by diffieiont teiiiiiits. 
It was held that there was nothing in the Oudh Act prohibiting a single 
notice of ejeetinent in respect of a number of holdings of one and the 
same tenant.* 


177- On an application being made in accordance with the 

Service of notice. proyisions of soction 176, a copy of the 
notice accompanying such application shall 
on payment of the prescribed fee be served on the tenant in the 
manner prescribed in section 161, 


The section reproduces in effect section 88 of the Act of 1926 The 
proviso has been transferred as the second proviso to soclion 161 (2). 
The service has to be in the manner pie.sciibed by section 161. Cf. 
section 55 (2) of the Oudh Act. 


1 Mahabir v. Sheo Prasad, 16 All. 325=14 A. W. N. 98. 

S Muhammad Zaki v. Hasrat, 2 A. W. N. 61. 

1 Muhammad Ibrahim v Diuiatt, 16 A. W. N 156. 

* Ramchand v. Raj Hans, 3 A. L. J. 547. 

^ Lai Singh v. Sujan Singh, 1923 B. C. 5=V U. D. 364=4 L. R. Bev. 122=9 
K. and Or. L. J. 139=6 B. D. 20. 

* Madho Singh v. Sheo Bahih, II U. D. 756 

* Daya Ram Singh v. Bhiki, 1922 C. 594=V U. D. 411=7 B. D. 221. 

8 Htra L'd v. Hoti Lai, 10 Rev. and Or. L. J 171, 201=22 A. L. J. 459=V1 
U. D. (H C.) 111=5 L. R. Bsv. 155=1924 B. C. 170=1924 A. I. B. All. 720=79 
I. 0. 560—9 R. D. 392 ; Badri Narain v. Mahesh, IV U. D. 687=3 L. B. Bev 
197=5 B D 96. 

8 Raghovendra Partab Sahi v. Alt Afzal Khan, B. R 12 of 1934=XVI U D. 8 ; 
Badri Narain v. Mahesh, IV U. U. 687 J bat see Kalka Singh v. Asghar Husain, V 
U. D. 113. 
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IE the tenant raises an objection contesting notice, and on the objec* 
tion coming up withdraws his objection, he does not become a trespasser 
until the landholder actually ejects himJ 

Notice must be served on the tenant and not sent by post, and on each 
oE several co-tenants or heirs of a deceased tenant.* Personal service is 
not essential,® bur, a notice served not on the tenant but on persons 
interested in the tenancy,* or the tenant’s representatives® or agent® is not 
duly served, nor service by affixation without an effort to ascertain 
the tenant’s whereabouts.^ 


178. il) If a tenant to whom a notice is issued under sec- 
tion 177 appears within thirty days of the 
nf scrvice of sucli uotice and admits his liability 

to ejectment, the court sliall pass an order 
for his ejectment, but lie shall not be liable for any cost incurred 
by the applicant. 


(2) If on the expiry of thirty days from the service of such 
notice the tenant has not appeared the court shall pass an order 
for his ejectment. 


The section reproduces in effect section 89 of the Act of 1926. Cf. 
section 59, Oudh Act, as to .subsection (2). 


179. (i) If within thirty days of service of a notice under 
section 177 the tenant appears and contests 
Procedure where ten- liability to ejectment, the court shall for- 

ant coo testa uotice j t n i. i ^ 

ward the proceedings tor disposal to the 
assistant collector in charge of the sub-division. 

(2) In such case the application under section 176 shall be 
deemed to be a plaint and the case shall proceed as a suit. The 
landholder shall within a time to be fixed by the court, deposit 
the balance of court-fee due from him, failing which the suit shall 
be dismissed. 

1. The section reproduces in effect section 92 of the Act of 1926, 
C/. section 56 of the Oudh Act. 

2. Can a tenant contest on the ground that the notice was not 
served on him as required by the Act ? 


t See Jag Mohan v. Ram Kiihan, XVII U. D. (H. C ) 207“=1936 B. D. 400. 

* Sukha V. Sujan Kunioar, IV U. D. 40=5 B. D. 170. 

* Bedi V. Ritkmangad, IV U. D. 210=6 B. D. 410 

* Mothora Nath v. Kheiler Nath, 2 \V. B. Act 62. 

6 Huro Mohan v Gotuck, 12 W. R 365 

® Chunder Monte v. Dhuroneedhar, 7 W. B. 2. 

* Munthi Singh v. Jwala Pratad^ I^ D. D. 120=9 L. B- Bev. 295=12 B. D. 669, 
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The court is bound to enquire the plea raised.* Omission to contest 
a notice of ejectment will not preclude the tenant from suing under 
section 183 if he considers that he was wrongfully ejected • 

The section provides for an enquiry as to the liability to ejectment 
of a tenant who appe.irs within 30 days of the service of notice under 
section 177 and contests his liability. 

3 Within thirty days. — The appearance must be within 30 day.s 
of service of a notice under section 177. Suppose the tenant did not 
appear within 30 days, and the court did not pass an ra: parte order for 
ejectment on the expiration of 30 days, and the tenant appears to contest 
the notice before an order foi his ejectment is made. Will he he heard 
within sub-section (1) ? It is submitted, he will. 

4. Contests his liability to ejectment. — This he can do on varions 
grounds, e. g , (a) that he is not the tenant of the applicant, (fi) that he 
himself is the tenant, .and not a subtenant as alleged by the applicant, (c) 
that he is not a tenant from year to year, or under a lease, or for a period 
which has expired or will shortly expire. 

As to (a), see notes to section 175, as to (6), see note 5 to section 
175. 

Where a person, whose title to a tenancy was denied by the 
taluqdar and the taluqdar's claim was examined and accepted by the 
court, issues a notice of ejectment as a subtenant to a person who denies 
any connection with the land, the alleged subtenant may contest the 
notice on the ground that he is not the subtenant of the person giving 
notice. ® 

As to (c), the plea may be that he is a tenant of one of the classes (o) 
to (/) mentioned in section 21, the burden of proof being on him, or 
that ho holds under a contract, lease, or transaction under the terms of 
which he is not liable to ejectment ut the present moment. See note 5 to 
section 175. A tenant may also contest his liability on the ground 
that the notice issued under section 176 was defective, see note 3 to 
section 176. 

5. Duty of Court . — Courts must decide a question of tenant’s 
status finally, and are not bound by previous inconolnsive decisions in 
ejectment cases which merly found that the tenant was something more 
than an ordinary tenant and did not determine what his actual status 
was.* 

It is the duty of Revenue Courts to find definitely what the status of 
a tenant is s 


1 Muh. Naujab Alt Khan v Mathra, B. R. 4 of 1905. 

2 Jasoda v. Mohamed Ibrahim, XIV U. D. 507. 

3 Amir Khan v Nannha, XV U. D 513=16 L. B Rev. llO. 

♦ Mukhtarulhuda v. Bukhtawar Khan. B, B 8 of 191 8 

^ Dhaurwa Estate v Ghuttnn Singh, B R 17 of 1910 •, Abid Ah v. Shah AU 
Husain, II U. D 227 ; Shafiquzzaman v. Tasadduq nusnin, HU IJ. 228 ; Mukhtarul- 
huda V. Bnhhtawar Khan, B. H. 8 of 1918=»7 0 L. J. 669=60 I 0 703 ; Bhaguiau 
Baksh Singh v Ram Ratan, SLR. Rev 106 (0.)=VI U U. 45 ; Bhagwan Baksh 
Singh v Mathura, SLR Rev. 108 (O )=VI U. D. 146=11 0. L. J. 656=9 D- 
539 ; Ajodhia Prasad v. Udai Raj, XVII U D 42=1936 R D 80. 
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Contesting liability to ejectment 

If a prima facie case of under-proprietary rights is not made oat 
the coart must find definitely as to the kind of tenancy. A finding that 
the plaintiff is something more than a mere tenant-at-will is not legal,* 

The person setting np a heritable lease or occupancy rights must 
prove it,* unless there is an estoppel against the landlord as in Ram 
Prasad v. Maharaj Din.^ 

Where rights superior to those of statutory tenants were claimed, the 
court should, before adjudication, make a complete enquiiy to find out 
whether a prima facie case of under-proprietorship or a complete case of 
occupancy rights has been made out, or whether the tenant was liable to 
ejectment.^ 

A previous decision in an ejectment proceeding between the defacto 
proprietor (afterwards held to l>o a tenant), and an occupier of land, that 
he held as a 6irt-holder, though it may not l)e res judicata, is enough to 
establish a prima facie claim of hirt rights * 

Where a dasaund holder claiming to hold a village under a birt patra 
did not put forward his claim in a previous litigation, and has executed 
a kabuliat with a progressive rental, this is inconsistent with the idea 
that he was in cultivating possession as a birldar.^ So where the dasaund 
holder did not in his suit at the settlement put forward a claim to the 
possession of the village, but only claimed the dahaik, and a share of the 
fruits, and showed tint cash payments on both accounts had been made 
in the past tiy the taluqdar.'' 

Dnder-proprietary right means the right to hold the land in per- 
petuity for a heritable and alienable estate at a fixed rent, subject to a 
revised assessment.* 

Sub-settlement under the Sub-settlement Act did not create any new 
right or privilege over and above what was created by a decree finding 
that a person was possessed of under-proprietary right The object of 
the Act was to correct and rectify what had been hastily and imperfectly 
or loosely done, and to secure that no person should enjoy under-pro- 
prietary rights who could not establish his claim in the manner prescribed 
by the rules laid down there.* 


* Pariah Bahadur Singh v. Ranjit Singh, II U. D. 132. 

* Bijai Bahadur Singh v. Jagannath, III U. D. 170. 

* III U. D. 182. 

* Jagadamha Singh v. Bhaguan Bakih Singh, II U. D. 139. 

* Parbhu v. Maharajah of Balratnpur, II D. D. 491. 

* Saheb Din v. Muhammad Abdul Hasan Khan, I U, D. 276. 

® Muhammad Abdul Hasan Khan v. Ktlo Singh, I U. D. 277. 

B Mdheshar Prashad v. Muhammad Eioaa Ali Khan, 31 All. 393*=12 0. 0. 293, 
(P. C.) 

B Maheshar Prashad v. Muhammad Ewas Ali Khan, 31 All. 394=12 0. 0. 203, 
(P. 0.) 

T, A.- 69 
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The fact that a person is rocor.led as a tenant and not. as an under- 
proprietor will not preclude him under section 34 (5), Land Revenue 
Act, from setting up and establishing a prima facie case * 

Where notice to eject is issued to A as thekadar and he sues to contest 
it as under-proprietor or occupancy tenant, the court should not dispose 
of the suit on a finding that A h.»s prove<i that he is not a thekadar. It 
must find as to the under-proprietary or occupancy rights set up.* 

Where a notice by B to eject A describes him as sub-tenant and 4 
claims to be the tenant-in-chief, the zamindar should be impleaded® 
Where proprietary or under-proprietary rights are set up in answer 
to notice, application or suit for ejectment, all that the revenue court 
need find, to dismiss the case, is that the defendant i.s not liable to 
ejectment as alleged by the plaintiff. It is not competent to decide the 
question of title conclusively so as to prevent the defeated party from 
suing in a Civil Court to establish the contrary.* 

6. Ejectment may take place from land held bila lagan with other 
lands,^ 

7. The suit contemplated is No. 17 of Group B of the Fourth 
Schedule. It is triable liy an Assistant Collector of the first class with 
a right of appeal to the Commissioner. The Assistant Collector must 
bo in charge of the sub-division. The court fee is according to the 
amount of rent payable by the tenant. There is no limitation for 
the suit. 


Ejectment of person occupying land without title 

180 . (/) A person taking or retaining possession of a plot 

Bjeotment of person Of plots of land Otherwise tlian in accordance 
occupying land without with the provisions of the law for the time 
being in force and without the con- 

sent of the person entitled to adnait him as tenant shall be liable 
to ejectment under this section on the suit of the |)crson so 
entitled, or when the joint consent of more than one person is 
required on the suit of any one or more of such persons, and also 
to pay damages, which may extend to four times the annual 
rental value calculated in accordance with the sanctioned rates 
applicable to hereditary tenants. 

(2) If no suit is brought under this section or a decree 
obtained under this section is not executed the person in posses- 
sion shall on the expiry of the period of limitation prescribed for 

1 Balhhadar Singh v. Amtol Fatima, B. K. ! of 1906. 

2 Bhagwan Baksh Singh v. Jang Bahadur, 5 L. R Rev 123 (0.)=.VI U. D 160 ; 
Bhagwan BaJesh Stngh v. Btshunalh Singh, 6 L. R. Rev 21 (0.)=VI U. D. 407. 

S Ram Manorath v. Sheo Dull 6 L. R. Rw. 22 (0 )=-VI U D. 407. 

* Mahabir Stngh v. Court of Ward$, II U U 653. 

* KautHya v. JanU Bax, II U. D. 469. 
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such suit or for the execution of such decree, as the case may be, 
become a hereditary tenant of such plot or plots. 

1 Wiih some important changes the section reproduces section 44 
of the Act of 1926, and corresponds to section 34 of the Act of 1901 
and section 127 of the Oudh Act. 

The woids “ other\^ ise than in accordance with the provisions of the 
law for the (ime l)eing in force ” displace •' in contravention of the provi- 
sion of this Act ” the w'ords ‘‘ without the consent of the person entitled 
to admit him as tenant ” displace ‘without the consent of the land- 
holder.” The words ‘‘ Under the section on the suit of the person so 
entitled ’■ di.>.placo “on the suit of the landholder” and the words 
“hereditary tenants” displace ‘ statutory tenants” The underlying 
f principle remains the same. 

The Act as passed in 19.39 had the words ‘‘ without the written 
consent ” ; the word written has now been removed by the United 
Provinces Tenancy (Amendment' Act, I of 1940. 

2. This section provides a remedy against trespass, hut does not take 
away the landlord’s right to recognise the tre3pas.ser as a tenant. The 
difference in procedure will he that if the landholder does not elect to 
recognise a trespasser as tenant, he will have to frame his suit as for 
trespass claiming ejectment and damages. 

The pl'inliffs, who were in possession of certain plots of land as co- 
sharor.s, had sown crops on those plots. The defendants uprooted the 
crops and took possession of the plots at the instigation of and in collusion 
with two of the other co-sharers. The suit of the plaintiffs for possession 
and damages lio.s in a Civil Court and does not come within the purview 
of section 180 ' 

So long as .i widow lessor was alive, a reversioner could not attack 
a lease granted by her. Hence, limitation for a reversioner to challenge 
such lease and recover possession ran from her death.* 

The High Court had held that a person who took possession 
of the land of another and cultivated it for more than the period of 
limitation without the coming into e.xistonco of the relation of landlord 
and tenant was in adveise possession and became owner by prescription.® 


t Bahmal V. Ambiica Pragad, 19S6 .3. L J 1 369=1936 A. 1. K. All 13=XVI 
U. D. 645=1935 R. D 479. 

* Pitam Singh v. Liladhar Singh, 1938 A. h. J. (B. B ) 8=XIX U. D. 96=1938 
B. D. 181. Is this affected ? 

* Nageghar Bharti v. Ram Narain Bhartt, 1930 A. L J. 650=XI P. D. (H. C ) 
179=11 L. B. Bcv. 146=14 B. D, 336 ; Niranjun Singh v Mohabir Smgh, 1930 A. I. 
B. All. 846=11 L R. Kev. 283=128 1. C. 820=14 B D. 594 ; Daulat Singh v. 

f Shea Nath, 1Q2i A I H All 211=X U D. (11. C ) 142=10 L B. Rev 179=114 
I. C. 890=13 Bi D. 223 In any case the plaintiff's suit fails. Tikam Singh v. Ram 

Singh, XV U. D. 436=16 L. B Rev. 672. 
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In another case also started under section 34 of Act 11 o£ 1901, (corres- 
ponding to the present section) it was held tint where a person entered into 
occupation of land without the consent of the proprietors and with assertion 
of proprietary rights and 12 years had elapsed, he acquired ownership; 
but in respect of land of loss than 12 years’ occupation, he could be 
proceeded against under section 34 (corresponding to present section,)* 

In one case a single judge negatived the right of ii riaya to acquire 
parti land by adverse possession as against the landlord except where he 
had asserted proprietary rights.* 

In Deo Nandan Singh v. Jang Bahadur Singh, ^ a member of the 
Board of Revenue held that under the Act of 1926 when a person had 
occupied the land of another for more than 12 years without payment 
of rent, he could not be dealt with under this section, hut rent may be 
fixed under section 45 of the Act of 1926, 

To acquire proprietary title by prescription, he must have .set up title 
as proprietor.^ Without the assertion of proprietary rights, the squatter 
will become only a hereditary tenant. 

Where the trespass was against a tenant did the trespasser become 
the tenant of the landlord ? It is submitted, not necessarily The period 
of limitation was running against the tenant and not against the 
landlord. 

On a consideration of the whole matter, it is submitted that where a 
trespass is against a landlord, the trespasser would after the period 
of limitation prescribed for the suit be classed as a hereditary tenant or a 
proprietor. 

If the landholder sues an occupant as trespasser he should dis- 
tinctly say so, or the judgment may be bad® unless the parties knew 
that the section was relied on,* and must prove it.’ He should 


* Baij Nath Pratad v. Dharam Pal Singh, 1930 A. I. B. All. 441=1930 A. L. J. 
1032— XI U. D. (H 0 ) 231— 11 L R Rev. 180=14 R. D. 404. 

* Ram Phal Singh v. Bachohu Ram, XI U. D. (H. 0.) 242=11 L. B. Bev. 194- 
14 B. D. 367. 

» X U. D. 54=10 L. B. Rev. 254=13 B. D. 452 ; bo id Saida Bihi v. Bhaguian 
Dai, XVI U. D. 46 ; Man Singh v. Malkhan, 1939 A. L J. (B B.) 29— XX U. D. 
25=19 39 B. D. 872. 

* Bhaguian Dal v. Shankar Praiad, 14 A. L. J. (B. B.) 3=11 0. D. 20=B. B. 
1 of 1916—36 I. C. 520. 

® i/aAon^iV v. LaeAAi, 8 Bev. and Cr L. J. 198— 1922 B. 0. 223=3 L. B. Bev. 
219=1922 B. C. 223—4 U. P L. B. 47=5 B. D. 99. 

* Iqbal Ahmad v. Surajbali, 1925 A. I. B. All. 210—6 L. B. Bev. 49=Vl 0. ® 
(H. 0.) 409—1925 B. C. 34=82 I. G. 651=8 R. D. 414. 

7 Pirlht V. Bhagwan, 10 Bev. aud Or. L. J. 276=VI U. D. 176=5 L. B. Bev. 323 
—1924 B. C. 3)4=8 R. D. 171. 



Sko, 180] Ejectment o£ trespasser 541 

set up trespass against^ himself and not against another defendant in 
possession.* 

Whereas, if the landholder elects to treat a trespasser as tenant, he 
should sue for fixation of rent. 

3. A person includes a co-sharer who takes possession, without the 
lambardar’s consent, of a holding vacated on a tenant’s death* and the 
lambardar may sue him under this section. This was also the High 
Court view in a case where a tenant having been ejected by the lambar- 
dar, some of the plots were taken possession of by some of the co-sharers, 
and the lambardar was held entitled to sne them under the section.® 
So a co-sharer who takes possession of the land mortgaged by another co- 
sharer, which by custom or arrangement is his severalty, may be sued 
by the mortgagee under the section.* A mortgagee of the zamindar in 
possession under his mortgage is of course not a trespasser.® 

Where one co-sharer puts a tenant in possession of vacant land and 
lets him cultivate it and it is not proved that under any custom he is 
not entitled to do so, the lessee is not a trespasser, and another co-sharer 
cannot sue him for ejectment and for damages without impleading the co- 
sharer who let the land.® 

Where certain land is treated as the sir of a co-sharer. A, and is declared 
to be ex-proprietary tananoy land on a sale of his share, but is 
declared and recorded as sir of another co-sharer at a subsequent revision 
of records the latter cannot be ejected as a trespasser.* 

A co-sharer who takes possession of some land not occupied by other 
co-sharers and culiivates it for some years without objection by the lam- 
bardar or co-sharers is deemed to occupy it with consent and cannot 
be proceeded against under this section.® 


* ^tnarjit Singh v Thag Ram^ XX U. D, 108^1938 R. D. 836. 

* Sri Ram Chandtrji v. Raghu Nath, X C. D. 68=10 L, R. Rev. 299 ; Marty v. 
Niadar Singh, XVIII U, D. 338=.1937 R D 324 ! Bijai Bahadur v. Chiranji, 1938 
A. L. J. (B. R.) 37=-XIX U . D. 145=1938 B. D. 379 ; or on ejectment, Hahoomat 
Singh v. Bam Charan, XVI D. D. 29=1935 B. D. 426 

3 Abdullah Khan v. Kanhaya, 1930 A. L. J. 569=1929 A. I. B. All. 869=123 I. 
0. 106=13 B. D. 803. 

4 Ramjidas v. BaJchtavoar, 14 L. B. Rev. 666=XIV D. D. 342. 

5 Qur Diyal v. Moti, XX U. D. 167=1939 R. D. 131. 

* Partab v. Oopt Ram, XVI U. D. 494. 

* Mantab Alt v. Ganethi Lai, XVI U D. 464. 

8 Bal Singh v. Nawal Singh, 1937 A. L. J. 807=1937 A. 1. B. All. 688=XVin 
U. D. (H. C.) 165=1937 B. D. 406. 
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See notes to section 183 as to cases where a co*sharer is dispossessed 
or a tenant is dispossessed by some only of the co-starers. A person who 
can be proceeded against under the ejectment sections of the Act cannot 
be proceeded against under this section, e. g., a Hindu widow, tenant for 
life, who has remarried, the remedy being provided by section 175* or a 
mortgagee, under an illegal mortgage, section 175 or section 171 
providing the adequate remedy or a tenant who holds over after the 
termination of his lease.® 

If the assignee of the lessee who had made a usufructuary mortgage 
and at the same time taken back the land on lease from the lessor 
mortgagee is in possession the landholder should bring his suit under 
section 171 and not under section 180, because it is the illegal act of 
his tenant which gives him the case of action ^ 

A person who has obtained a Civil Court decree for po'^session against 
the lamljardar of a village must oust the defendant through the Civil 
Court, and cannot, if the lambardar continues to make collections, take 
action under this section.® 

Whore after issue of a notice nnder section 55, Oudh Act, to vacate a 
holding the landlord did not proceed under section 60 to have the tenant 
actually ejected, the tenant is not a person who can be proceeded against 
under this section.® 


A tenant, however, against whom the ejectment sections afforded the 
I )er remedy, who has actually been ordered to be ejected by a com* 
l||I['nt court but refuses to vacate the holding, is a trespasser to be dealt 
jUlo under section 180.* 



A tenant once ejected who being sued again for ejectment under sec- 
180 pleads re-admission, has to prove his re-admission, and the mere 
j that the first ejectment took place about 10 years before does not 
*t the onus.® 


Aiiha Begam v. Kalloo, XII U. D. 8=-l5 B. D. 147, Contra, Raghubar Rat v 
SomoM, 14 L. B. Bev. 934=.XV U. U 66 

* Ram Lochan v. Rakaba, XXII U. D I0=*l5 B. D. 149 ; Jagar Nath Singh v. 
Shea Mangal Singh, XX U D. 332=>1939 B. D 124. 

» Mehertia Begam v. J„nki, 10 L. B. Bev. 234 =*X U. D. 124=12 R. D 830 ; 
Nath Chandrawat v. Lallan, X D. D 143=10 L B. Bev. 301=-13 R. D. 760. 

4 Ram Chandra Stngh v. Mieri Lai, 1937 All. 958—1937 A. L. J. 204—1937 
A. I. B. All. 790=1937 B. D. 532. 

® Stiraj Bali v. Govinda, I U. D. 231. 

6 Haraj Kunwar v. Samad, 1930 A I. B. Oudh 220=XI U. D (H. C.) 190—7 0. 
W. N. 330. 

1 Bugli v. Nanu, X U D. 21=10 L B. Rev. 35—13 B. D. 184. 

« Lain Chaudhri v. Sakalraj, XVII U. D. 6=1936 B D, 22. 
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If there is a dispute as to whether a person sought to be ejected 
under section 180 was u tenant, the matter must be enquired into and 
decided before the section is applied.* 

It is the duly of a revenue court to decide every question raised in 
a rent suit under the section, an adjudication of which is necessary for 
its decision. 2 

But if a person sued under section 180 is found in appeal not to be 
a trespasser, the appellate court may order his ejectment under section 
175 under the power given to it under Order 41, Rule 33, 0. P, C,® 

A person who, after a grove had ceased to exist, had taken a lease of 
certain trees standing on the land, which was also assessed to revenue, 
and also of the land for purposes of cultivation, cannot be proceeded 
against under this section.^ 

Where a plot, divided but not by metes and bounds, falls into two 
khatas of a khewat the owner of one of the khatas, to which only a small 
portion of the plot has been allotted, cannot sue the owner of the other 
khata under section 180 as there is no case of trespass * 

A person occupying land under section 4 (3) of the Goraits Act of 
19 13 as non-occupancy tenant for 7 years and holding over after the 
expiration of those years is not a trespasser subject to action under 
section 180, but may bo ejected under section 175.® 

A landholder may treat a trespasser as his tenant and may sue to 
eject him as such in a revenue court.® 

The fact that the trespasser has dug a well without objection by the 
landholder will not stop his ejectment.® 

A fraudulent transfer of his share or part thereof in favour of his 
sons does not confer any right or title against the auction purchaser 
thereof, to hold or cultivate the father’s sir land. Hence it on such 
auction sale, the father does not claim ex-proprietary rights, the right to 
cultivate it goes to the purchaser and the sons in possession are ti’es- 
passers as against him.® 

4 Taking possession. — These words provide for simple squatting, 
i. e , for cases where a person for the first time takes possession. The fact 
that the trespaser has not cultivated is immaterial 

t Narain Dai v. Gangi, X U. D. 199=13 B. D. 462 

® Tail!) All V. Batant Bat, 7 0 C. 340 

® Bhagwan Din v. Beni Prasad, XV U D. 459. 

♦ Karamat Alt v. Mangao Lai, XVII U, D. 272=*1936 B. D. 486. 

® Bam Bharoi v. Balwani Bai, XI U. D. 103=14 B. D. 389. 

® Khaderoo v. Sri Nath, XII U. D. (H G.) 65. 

® Sri Bam Singh v. Baldeo Singh, 13 L. B. Bev 225 ; Lai Smgh v. Hatari Lai, 
17 0. 0 . 433 ; Lalji v. Tilla Singh, 8 Oadh 144. 

* Bam Kumar v. Chet Ram Singh, 14 L. B. Bev. 368=XIV D. D 459. 

9 Balchtawar v. Shankar Singh, XVIII U. D. 194=1937 B. D 265, relying on 
Jwala Debt v Jai Singh, B B 6 of 1933 

*0 Shea Pearey Lai v. Aughar, IV U. D. 617=2 L. B. Bev. 166=7 B. and Or. L. J. 
271=6 B. D. 370. 
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Possession means actual and not construction possession. Hence the 
section cannot be used against a person who is not in actual cultivating 
possession of the land, bat only collects rents of the sub-tenants on it and 
pays the rent to the zamindar.^ 

The person sued must be in actual possession of the land at the date 
of the suit.* 

A trespasser does not become a tenant on fixation of rent for the 
period of his trespass.* Where an alleged tenancy is not proved, the 
person occupying is amenable to this section, unless his plea as to title 
is found to be bona fide.* 

Where the relation of landlord and tenant does not exist between the 
parties and there is no agreement as to payment of rent, the landholder’s 
remedy is a suit under section 180 and not a suit for arrears of rent.® 

A person entered in the khasra as occupier of a plot of land miiy be 
taken to bo its tenant, but where the evidence shows all the circum- 
stances in which ho is entered into possession, the entry cannot be accepted 
as proof of tenancy in the teeth of admitted facts and circumstances 
showing the contrary.® 

A clause in a uajib-uharz that the land cultivated by a tenant in any 
Fasli year is to be measured and assessed to rent at the village rate can- 
not be held to authorise the breaking up of entirely new areas without 
consulting the zamiudars and a tenant who does so break is a trespasser 
in respect of the area so broken.’' 

Cases of encroachment by tenants come under these words.® The 
landholder may elect not to eject, in which event he will be entitled 
to enhancement of rent and occupation as a tenancy will commence.® 
The landholder may elect to treat the tenant encroaching as a 


1 Hahadeo Singh v. Pudai Singh, IX D. D. 83=9 L R Rev 260=12 R. U. 490 ; 
Badri Bishal Singh y. Ham Autar, 1927 A. I. R Oudh 417=1 0. W. N. 370=VIII D. 
D. (H. C.) 117=7 L R Rev 224=1926 R C. 278 ; Bay Nalh Prasad v Gajadhar 
Bahsh, XI U. D. (H. C.) 263=7 0. W. N. 551 = 14 R. D 300, but see Sheo Pyars 
Lai V. Aughar, 2 L. R Rev 156=IV U. D. 617 

* Batj Nath Prasad v. Gajadhar Bakshi XI U. D. iH. C) 265 

* Ptrthivi Pal Singh v. Bhihhuti Singh. 1939 A, L J (B. R.) 27=XX U. D 78= 
1938 R. D. 793. 

* Ram Phsr v. Budhai, XX U. D. 261=1938 R. D. 711 ; Ganga Prasad Singh v. 
Giriear Singh, XIX U. D. 259=1938 R. D. 937. 

5 Raja Ram Singh v. Sito Ram, X U. D. 147=10 L. R. Rev. 345. 

* Amjad Ali v. Ghafoor Muhammad Khan, 1935 A. I R. All 76= 1934 A L. J. 
1247=XV U. D. (H. 0.) 237=15 L. R. Rev 552. 

7 Nanhi v. Ram Prasad, XVIII U. D 379=1937 R D. 598. 

* Punno V. Gauri Dayal, II U. D. 420 ; Ajodhya Estate v. Sita Ram, II U. D 
310. 

® Sheoraj Singh v. Baikunth, II U. D. 46=2 Rev. and Cr. L. J. 1=4 R. D. 615> 
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^espasser, and proceed under section 180.^ A fixed-rate tenant cannot 
^ encroachment on the landholder’s land add to the area of his holding. 
He cannot compel the landholder to accept him as tenant of the land 
encroached upon.* But if the landholder has once treated him as a tenant 
in resp^t of such land, e. (/., by suing once for ejectment as a tenant* 
under the Tenancy Act he cannot subsequently treat him as a trespasser. 

Similar remarks apply to encroachments by other tenants. 

Whore a tenant who had added to his holding by encroachment on 
other lands of the landholder was allowed to cultivate it as if the land 
encroached upon was an integral part of his holding, it was considered to 
have^ become so,* unless the area encroached upon was larger than iho 
holding itself,* or was separated fiom the main holding by an obstacle like 
a railway line,® or by sufiScient traces of boundary marks, ^ or lay in 
another’s zamindari,® Tf 'he addition was to a fixed-rate holding, only 
occupancy or non-occupancy rights were allowed.® 

Cases of land added to a holding by alluvion are not within the 
section.*® The accreted laud partakes of the class and nature of the hold- 
ing to which it has accreted For instance, land added by alluvion to 
an occupancy holding becomes occupancy land.** So an accretion to a 
non-occupancy holding makes it part of the original holding from its 
commencement.!* 

* Muhammad Abdul Majid v. Bhaguiati Singh, V U. D. 431=9 Bev, and Or. L. J. 
212=4 L. B. Bev. 189=1923 B. 0. 139=7 B. D. 246 ; Shaileh Nthal Ahmad v. Sa- 
kha Singh, B. B. 2 of 1912. 

* Prohlad v. Kidar, 25 Oal. 305 •, Maharaja of Visianagram v. Ram Rekha 
Singh, 14 L. B Bev. 802=XIV U. D. 490. 

* Chhidda Singh v. Rup Ram, 10 I. 0. 224. 

* Sheikh Nihal Ahmad T. Kalka Singh, B. B 2 of 1912; Brij Bahadur v. Baldeo, 
II U. D. 528=3 B. and Or L J. 49 ; Sukha Singh v. Sobaran Singh, III U. D. 559= 
1 L. E. Bev. 57=6 H. and Or. L. J. 85=4 B. D. 352 ; Karam Satain v. Bholai, HI 
U. D. 156=5 B. and Or. L J. 217=4 B. D. 4. 

* Avadh Indra Partab Singh v. Udai Raj Singh, II U. D 315=3 B. D 236. 

* 2abar Singh v. Sagho Praiad Natain Singh, III U D. 140=5 B. D. 541. 

* Tika Singh v. Aninar Ahmad Khan. IV’ U. D 423=1 L. B. Bev. 150=6 B. and 
Cr. L. J. 276=3 U P. L. B. 37=5 B. D. 209 ; Mahnga Lai v. Gomti, VII U. D. 54= 
7 L B Bev. 8=12 E. and Cr. L. J 40=1925 B. 0. 549=10 B. U. 384. 

® Ear Ghand v. Kanhaya Lai, III U. D. 517. 

® Sheo Raj Singh v, Baikunth, II U. D. 46. 

!® Abdul Hamid v. Mohini Kant, 4 G. W. N. 508 ; Ghand Mai v. Bhagvoan, II U. 
D. 680 

** Mahbubunnitaa v. Mumlaz Ali, III U. D. 43=3 Bev. and Cr. L. J. 235=5 B. D. 
438 ; Ram Narain v. Aahiq Eutain. IV U D. 507=2 L. B. Bev. 203=5 B. D. 278 ; 
Bansi Singh v. Kiahen Singh, II U. O. 523=2 Bev. and Cr. L J. 19. 

** Rai Pralab Narain Singh v. Palakdhari Singh, B. B. 11 of 1918=111 U. D. 22 
=5 Bev. and Cr. L. J. 135 ; Sam Bachan Singh v. Jodhu Rai, III U. D. 23=5 Bev. 
and Cr. L. J. 137 ; Contra, Qaneah v. Saijunnisia, 29 I. U. 37=1 U. D. 24- 

T. A.— 69 
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On deposit o£ money under section 83, T. P. A., a mortgagor becomes 
entitled to possession although a decree for redemption be passed much 
later ; and if he does obtain possession after snch deposit ho is not a tres- 
passer from that date to the date of the redemption decree and is not as 
such liable to pay rent under the section.* 

The purchaser of a fractional share of a co-sharer’s proprietary rights 
cannot take possession of khudkasht land held singly or jointly by his 
vendor ; if ho does, he is a trespasser.* 

A thekadar from a lady continuing in possession after her death is not 
a trespasser. The reversioners wishing to dispossess him must get their 
rights established in a Civil Court Revenue Court not being the proper 
court for decision of a dispute whether the lady had only a life interest) 
and if before doing so they dispossess the thekadar, they may bo sued under 
section 180 ® 

A transferee from a proprietor who after granting a valid lease re- 
mained in possession may he sued by the lessee as a trespasser^. 

5. Retaining possession.— This provides for cases other than those 
of admission to tenancy where a person’s occupation was authorised when 
it commenced but his right to possess has come to and end although 
his possession continues,® e. g., on ejectment proceedings.® The remarks 
made in note 1 also apply to such cases. An occupation lawful in its 
inception may become unlawful subsequently, and then the section will 
apply.’ Where the original entry itself was unauthorised, continuance in 
possession without authority makes no difference. The man is a tres- 
passer.® Where a tenant-in-chief acquiesces for sometime in the posses- 
sion of another and then treats him as a trespasser, he becomes so from the 
time of such treatment. If he is such trespasser in respect of two out 
of three plots ho should bo ejected from all the three plots.® 

A person admitted to a tenancy by one who is found to have no litle 
or who has not the absolute title is a tenant of the real or absolute owner 
provided he acted in good faith in taking up the tenancy. A perpetaal 

* Ram Bali Singh v. AH Ahmad, 9 L. R. Rev. 29=1927 R. 0. 475=-IX U. D. (H. 
C.) 15=12 R. D. 179. 

* Chhotu Singh v. Mahadto Pratad, 14 L. R. Rev. 382=XIV U. D. 465. 

* Paii Ram v. Lalta, XIV U. D. 512=14 L. R. Rev 842. 

* Parmethwar Bahth Singh v. Nohhe Singh, 1930 A I. R. 42=118 I. 0. 96=13 
R. D. 276. 

* See Ram Dayal V. Lalta Praiad, 14 L. R Rev. 519=XV D. D. 136, as to some 
of the cases that fall in this category ; Jageihar Baksh Singh v. Hanwanta Singh, II 
U. D. 646=2 0. L. J. 745 ; /oi Chand v. Gokaran, V U. D. 367=4 L. R. Rev. 126 ; 
Parmethar Lai v. Rukmxn, 5 L. R. Rev. (Oudh) 3. 

* GaUaran Narainji Uaharaj v, Jagat Singh, XVII U. D. 133. 

’ Lai Singh v. Haeari Singh, 17 0. C. 343=26 I. 0. 242. 

8 Abdul Moghani v. Jaeir, 14 L. R. Rev 663=XIV U. D.,.339. 

® Batdeo v. Kathi, XV D. D. 605—16 L. R. Rev. 76. ^ ^ ' 
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lessee under a lease granted by the mother of a Mahomedan is a tenant 
and not a trespasser.* 

A person holding for a long time under a compromise which is found 
to be invalid is not retaining possession without consent.® 

A class of such cases is that of those snb-tenancies which terminate 
ipso facto on the extinction of the interests of their tenants-in-chief, e, g., 
by death without heirs, ejectment, etc. Oontinnance in possession is 
without consent® unless the circumstances show admission to the tenancy 
as in Sukhdeo Prasad v. Sitabo* 

Revenue paper entries will be Kabiz bila tasfia and not as 
trespassers ® 

A landholder sued the tenant-in-chief and 4 jointly for arrears of rent 
and obtained a joint decree. On the death of the tenant-in-chief, ho 
sued A for ejectment under section 180. A did not prove that he held 
the land on his own account and not under the tenant-in-chief. The rent 
suit is nut an acknowledgment of tenant right in 4, and in the absence 
of any other proof that A was treated as a tenant after the death of the 
original tenant, the suit under section 180 is maintainable.® 

A lambardar took surrender of a holding and began to cultivate it as 
khudkasht. He gave a theka of his share to A and ceased to be the lam- 
bardar. The land ceased to be khudkasht but his continuance in posses- 
lion of it is not unlawful.® 

Another class of oases is furnished where on a partition, land in the 
aultivation of a co-sharer. A, is allotted to the mahal of another co-sharer, 
B, but A continues to cultivate and the khudkasht is of less than 10 (now 
31 years’ standing. He was a trespasser,® but if of more than 10 years’ 
standing, he was a tenant. 

t Tahad Alt Khan v. Israrullah, 1939 All 89. 

* Komil V, Jagesioar Prasad, XIX U. D. 268=1938 B. D. 940. 

® Sukhdeo V. Man, II [J. D. 53 ; Hatdar Sultan v. Behari, 9 L. B. Rev. 320=IX 
D. D. 159=12 R. D. 748 j Bahu Ram v. Jiva, 10 L. B. Bev. 104=X D. D. 77=13 K. 
D. 341 ; Sahdeo y. Sheo Din, 11 L. B Bev, 52=XI U. D. 43=14 B. D. 146. 

® X U. D. 43=10 L. B. Rev. 61=13 B. D. 167 ; Sheo Saran Sahai v Aimat- 
ullah, XVIH D. D. 123=1937 B. D. 149. 

* Zafar Singh v. Baldeo Sahai, XVI 0. D 543. 

* Zahur Ali v. Sheo Sampat, 11 L, E. Rev. 176=XI U. D. 150=14 B. D. 412. 

® Pearey Lai v. Usman Ahmad Khan, 13 L. B. Rev. 12=XIII U. D, 40. 

* Nandan Singh v. Ganga Prasad, 35 All. 512=11 A. L. J. 706=20 I. 0. 892 ; 
BIXusftal Singh v. Adhkaran, 11 A. L. J. 377 ; Bishwanath v. Ram Kumar, 12 L. R. 
Bev. 360=XII U. D. 274=16 B. D. 716 ; Laohman Singh v. Genda, II U. D. 284 ; 
Rupram v. Ram Chandra, VII U. D. 128=7 L. B. Rev. 160=1926 R. C. 210=12 
Rev. and Or. L. J. 171=10 B D. 483 ; Mukhtar v. Phulloo, VII U. D. 135=7 L. B. 
Rev. 483 ; Baij Nath v. Sri Thakur Jagat Sarkar, 8 L. R Rev. 357=VIII U, D. 
129=1927 R. C. 410=12 B. D. 325 Ram Saran v. Budh Sen, X U. D. 103=10 L. 
R. Rev. 114=13 B. D. 360 ; Chet Singh v. Gulab Singh, IV U. D. 684=2 L. B. Rev. 
237. 
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But if the condition in the partition proceedings provided that A was 
to be entered as the non-occupancy tenant of the plot, A became a 
statutory tenant^ (now hereditary tenant). 

In Kali Prasad v. Balm Lai Baehu /2a?,* it was held that the entry 
of a clau'^e in the partition proceeding to the effect that the khudkasht of 
a co-sharer falling in another mahal will become the non-occupancy 
tenancy of the khudkaskht holder for a period of one year does not create 
a contract of tenancy. This was also the view in Balram Sin()h v. Sheo 
Charan Singh, ^ and is inconsistent with X D. D. 207 cited above. 

If A was entered as a tenant of the land which had gone to B’s mahal 
and had remained in occupation for 12 years, he cannot be said to hold 
without consent.^ 

If on a partition a plot of khudkasht held by A i.s in portions allotted 
to different kuras and the portion falling into B's kura is demarcated, 
he can sue A in respect of it under the section® ; secus, if no demarcation 
has taken place. 

Some sir belonged jointly to co-sharers, A and B. At a private parti- 
tion it was allotted to A, though B had been in cultivation of it. A 
sold his proprietary ri.ght3 and in a proceeding under section 36, 
Land Revenue Act, to which A was not a parly, A was declared to be 
its exproprietary tenant. A who has all along been cultivating it is not 
a trespasser who can be ejected by A under section 180.® 

See note 10 to section 26 at p 159, ante. 

Whore the cultivator of sir has been in possession for 14 years, and 
the village papers show him as liable to pay rent, he is not a trespasser 
although he has not actually paid any rent 

Where on a private partition certain plots are allotted to one co- 
sharer and A another co-sharer takes possession of it, he does so with- 
out consent of the persons entitled.® 

Another class is furnished by mortgagees continuing to occupy land 
after the termination of their mortgages, unless the mortgaged land was 
let to the mortgagee as a tenant, in which caso the tenancy survives the 
mortgage.® The mere fact that he is entered as a tenant in the revenue 

1 Baij Nath v. Palakdhari, X U. D. 207. 

* B. B. 2 of 1931=XI1 D. D. (B. B.) 7—12 L. B. Bev. 363=15 B. D. 773. 

s XII U. D. 41=15 B. D. 768. 

* Bhuru V. Tuhi, III U. D. 1 90=4 B. D. 37. 

6 Ham Saran v. Tulihi, III U. D. 479=60 I. C. 238=2 U. P. L. B. 90=4 B. D- 
288 ; see Bam Bharos v Baltoant Bat, XI U. D. 103=14 B. D. 389. 

® Balip Mai v. Amrit Lai, XVI U. D. 584. 

1 Narain Gir v. Mnhadeo Rat, XI U. D. 218. 

« Bharat Singh v. Jagan Nath Prasad, 1937 A. I, B. Ondh 509=XVIII U. D- (H- 
0) 219=1937 0. W. N., 1009=1937 B. D. 626. 

® Jado Nandan Lai v. Jag Nandan, X U. D. 208=14 B. D. 83. 
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papers is nol enough to constitute him a tenant and prevent him from 
becoming a trespasser after the redemption of the mortgage.* In other 
words, the mortgagee’s tenancy must be proved by proof of admission to 
it. The fact that the mortgagee planted trees several years back while 
in possession as mortgagee without any objection is immaterial and will 
not entitle him to continue in occupation after the extinction of the 
mortgage * 

After making a usufructuary mortgage, although according to a Board 
llnling, the mortgagor and mortgagee constitute one tenant, the mort- 
gagor cannot take possession of any of the properties comprised in the 
mortgage. Hence the mortgagor or the purchaser of the right of redemp- 
tion from him taking possession of sir land included in the mortgage on 
a surrender by the tenant of the sir is a trespasser as against the mort- 
gagee who can sue him under this section.* 

The fact that after the termination of the mortgage, the mortgagee 
acquired a fractional share in the area in which the mortgaged plot in 
his possession is situate will not make it his khudkasht. He will be in 
occupation without consent * 

A mortgage may come to end by redemption or on the termination of 
the interest of the mortgagor Section 47(3 j shows that a valid mort- 
gage of an intransferable holding executed before 1902 is not extin- 
guished by suriender or abandonment by the mortgagor, but continues in 
operation as indicated therein Henco continuance in poisossion by a 
mortgagee after surrender or abandonment by the mortgagor will not be 
as trespasser to which alone section 180 applies. Where termination of 
the tenant’s interest is due to any of the other causes mentioned in sec- 
tion 45, e. ff., dea'h® or ejectment,* a mortgagee continuing in possession 
may be dealt with as a trespasser, unless the landholder recognised him 
as tenant. 

Where the mortgagor ha.s a transfeisible interest, termination of his 
interest will not necessarily put an end lo the mortgage,’ but it may. A, 
one of several co sharers in a hhata khewat, mortgages his khudkasht to 
M. On partition, this khala khewat is allotted to B. The mortgage 
now attaches to the share allotleU to A and not to the khudkasht land 
which has been allotted to B. Unless B admits M to tenancy of the 
land, M^s continuance in possession is retention of poosession without B's 

1 Mahaptii Rawut v. Budh Id L. B. Rov. 914=15 L. B. Bev. 575, 

2 Sundar Prasad v. Jhingur, X U. D 39=10 L. R Bev 67=13 B, D. 211. 

S Chintamani Singh v. Basawan Singh, XVIII U. D 240=1937 B- D 339. 

^ Bsni Madhah Singh v. Bam Bayal, XVII U. D. 22*^1936 R. D, 34. 

S Nar Singh v. Kariga Lai, IV U. D. 311=6 B. D. 509 ; ffauri Shankar v. Na- 
geshar, 1925 B. 0. 159=8 R. D. 488. 

® ffansai Rhan v, Fauzdar Rhan, VIII D. D. 132=*8 L. E. Rev. 359'“1927 R. C. 
322=12 R. D. 286 ; Sarfaraz Singh v. Deputy Commissioner, 4 Luck. 577=XI U. D. 
(H. 0.) 86=13 B. D. 108. 

7 Kamla Prasad v. Panna Xol, 36 All. 123=11 A. L. J. 29. 
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consent, and hence exposes M to action under section 180,* and limita- 
tion will run from the confirmation of the partition.* 

As between the mortgagor and his mortgagee, a mortgage comes to 
an end by redemption, after which continuance in occupation or resump- 
tion of possession by the mortgagee of any part of the land mortgaged is, 
as regards the inovig.igor, retention of possession ■without his consent, 
and brings in the operation of section 180.® But if the mortgagor, after 
the redemption, admitted him as tenant or sued him for ejectment as 
tenant, section 180 ceases to be applicable so far as any claim for com- 
pensation for use and occupation is concerned.^ 

If the zamindars recognised A as sharik kanht with an occupancy 
tenant’s wido'w, there is no recognition of A as an occupancy tenant. 
But if he also sues A and the widow for arrears of rent and has him 
arrested in execution proceedings, A can not after the widow’s death bo 
treated as a trespasser. He raiy be deemed a non-occupancy tenant, and 
unless ho within 3 years from the widow’s death got his rent fixed and 
his status declared as a statutory tenant, he will be ejected as a non-occu- 
pancy tenant ® 

A vendor who, after the sale, continues to cultivate the land over 
which expropriotary rights have not accrued is a trespasser ® 

If, however, the vendor refuses to deliver possession of the zainindari 
itself, a suit in respect of it can not he brought under this section.® 

Where on a sale of zainindari, the vendor reserves his proprietary 
rights in ceitain plots, but at the partition by some mistake the plots are 
included in the purchaser’s lot, the vendor in possession is not a person 
keeping or retaining possession without consent.® 

Another class is of the holder of a grove which has ceased to be such. 
Sale of zamindari passe.'^ a grove held by the vendor. Tho retention of 

1 Ram Lai Singh v. Achaibar Singh, X U. D. 212“14 R. D. 84. 

* Sachita Nand v Shiva Saran Rao, XIX U. D. 84=*l938 B. D 125, Contra, 
Badri Nath v. Kashi Prat'td Singh, XVIII U. D. 122=1937 U. D 140. 

3 Sheo Shankar Lai v. Chandan, IV D. D 145=6 R. and Cr. L. J. 225=2 U. P. b. 
R. (B B ) 65=6 R. D. 246=75 1. 0. 8 , Rahmat v. tfofto Laxmi, XI U D. 20=10 
L. R. Rev 322=13 R. D. 844. Contra, Anupa v. Bhusai, 1922 R. C. 416=V U. D. 
206, 298=6 L. B. Rev. 496=7 R. D. 493. 

♦ Chhtddu Singh v. Rupram, If) I. C. 224. 

® Ja^ar Ali Khan v. Maika, XVIII U. D. 345=1937 B. D. 560. 

6 Binhundhari Ram v. Sagar Rai, IV 0. D. 527=2 L. B. Rev. 36=7 B and Cr. 
L. J. 101=5 R. D. 295 ; Jioala Debi v. Fyoi Singh, B. R. 6 of 1933=XIV U. D. (B. 
R.) 34, following IV U. D. 23 and overroling XHI U. D. 40 ; Raj Behari Lai v. Kan- 
danf XV U. D 440 ; Lala Singh v. Hazari Smgh, 17 0. 0. 343=26 I. 0. 242 ; Rom 
Lagan Singh v Ram Das Singh, IV U D. 23=1 L. B. Rev. 68 ; Mathura Prasad v. 
Jnderpal Singh, VI U. D. 80=5 L. R. Rev. (Oudhl 55 ; Jageshar Prasad Singh 
V. Hantvanla Singh, 2 0. L. J. 748 ; Ram Lai v. Jai Devi, XIX D. D. 49=1938 R. 
n. 750. 

7 Fateh Singh v. Ram Rup, II U. D. 696. 

a Maimi Lai v, Lai Bahadur, 1934 A. I. R. Ondh 174=XV D. D. (H. 0.) 121. 
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possession after the sale bj the vendor is as trespass. > See notes to sec- 
tion 206 (a,) infra. 

If dbadi land is brought under cultivation, section 180 applies. 2 

Where a rent free grantee after letting the land dies, and the tenant 
continues in occupation without paying rent, his occupation is without 
consent.* 

Where a mahant or manager of the property of an idol grants a 
lease in excess of his powers, but the lessee remains in possession and pays 
rent for a number of years, even after the death of the mahant, ho is not 
a trespasser as against the mahant’s successor although the latter obtains 
a declaration that the lease was invalid.* 

Where it is not clear whether a person’s right to occupancy has 
ceased after cessation of his titlo, this section will not apply, e. g., a 
mortgagor who has taken a part of the mortgaged land on lease continu- 
ing in occupation after the expiration of the lease.® If the mortgagor’s 
son takes the land, an occupancy holding, his occupation commenced as a 
tenant and is without consent after the mortgagor’s death.® B is theka- 
dar of an indigo factory of M who sells it to iV and the latter sublets part 
of the factory land to A. B's suit to eject A and N was dismissed, as it 
was not shown that A’s right terminated with the cessation of the indigo 
factory.^ 

6. Without consent. —The section cannot be resorted to where 
the occupation is with consent.® e. g., as tenant or where it has been 
judicially determined that it is not without consent,® or where rent has 
been assessed at the instance of the landholder, and the occupier has 
occupied the land for a number of years thereafter, though without paying 
rent,*® or if he occupies under an agreement to pay rent at a certain 
rate**, but if ho challenges the agreement and refuses to pay the agreed 
rent he may be sued under this section.*® 

* Shih Dagal y, Sunder Lai. XVI U. O. 546. 

* Phuchai Singh v. Bam Chandra, V D D. 281=4 L. B. Bev. 35=1922 B. 0. 405 
=7 B. D. 414. 

» Gafur V. Mahadeo, TLB. Bev. 197=VII U. D. 6=1926 B. 0. 242=10 B. D. 

16 . 

4 Maula Dad Khan v. Sri Thakur Radha Kant, 1935 A. L. J, 646=A. I. B. All. 
629=1935 B. D. 233=XVI U. D. 282. 

* Shah Muhammad Naim Ata v. Murlidhar, III U. D. 146=46 I. C. 75=4 B. and 
Or. L. J. 211=7 B. D. 459 

* Kallu V. Bhola Singh, V U. D. 124=1923 B. C. 83=3 L. B. Bev. 483=6 B. D. 

62. 

® Sham Das v. Deo Narain Singh, III TJ. D. 498=2 D. P. L. B. 160. 

8 Jag Mohan v. Kamta Shiromani Prasad Singh, II U. D. 648. 

» Ram Dutt v. Muh. Alt Khan, B. B. 13 of 1891 ; Bhabhuti v. Sumer Singh, B. B. 
20 of 1892. 

1® Mahaish v. Singha Chanda Ksiate, II U. D. 538, Mata Din v. Sp. Manager^ 
XI U. D. (H. C.) 10=13 B. D. 25. 

** Hoti Lai V. Chhutlan Lai, 51 I. 0. 15=4 B. and Cr, L. J. 1. 

*8 Partab Bahadur Singh v. Sarati IV U. D. 244. 
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Consent may be express or implied,* e. g., by realising rent.* 

Where the person in occupation is a tenant of some sort, he does 
not occupy without consent.® 

A person may begin io occupv land with the owner’s consent (l)onan 
agieeiiient to pay (a) a detiniie rent, or some rent, or (2) without 
any express agreement to pay ; or ho may merely sqnat on another’s land 
without leave or license of the other. 

There can be no doubt of a tenancy where occupation commences on 
an express agreement to pay an agreed rent. Where occupation com- 
mences on such agreoineiit with th» consent of the defaoto ovfnQT at the 
time, g., trespasser, mortgagee, thekadar, etc., the question whether 
the person so occupying to bo deemed to be a tenant of the real and 
de jure owner when lie o'li.iins possession depends on cirou instances 
of the case; see note 10 to section 29 ante 

If the person in possession can not prove his admission to the land by 
the landholder, ho is deemed to hold without consent* 

A person, to whom air and khudhuht has been donated by an incom- 
petent person (a life tenan^ and the gift has been declared to be void) 
is not, after snch declaration, holding tho land with the consent of ihe 
person who goH, ho gift declared invalid and to whom the estate has 
come, although his occupiition has continued for a considerable time.® 

Where a Hindu widow with a limited interest has alienated her 
proprietary rights and dies or the alienation is set aside and tho property 
reverts to the reversioners, the vendee or transferee if in po'so'sion of 
the sir or khudkasht, becomes a trespasser thereon ; the sir regains its 
character as sir in the hands of tho reversioners, and a person admitted 
to the tenancy thereof Ijy the vendee or transferee becomes liable lo 
ejectment as the sub-tenant of sir laud. If the reversioner does not get 
actual possession of the widow’s khudkasht, the person in possession vho 
was admitted by the vendee or transferee is a trespasser, but if he gets 
possession the land becomes his khudkasht. In case of land which is 
neither sir nor khudkasht the person admitted as tenant by the vendee or 
transferee becomes a tenant.* 

Where a suit to eject a person as tenant has failed, another to eject 
him as a trespasser is not maintainable/ because having once elected 

1 Jndar Kuar v. Ram Nalh, B. B. 34 of 1891. 

*Ib. 

* Kesho Das v. Partai Singh, II U. D. 504. 

*Taptsra v. Sugia, XV U. D 221-=15 L B. Rev. 281, flampfter v. Budfcfli, 
XIX U. D 261 ; Ganga Prasad Singh v. Girwar Singh, XIX D. 259, Indarpal 
Singh v. Gaya Prasad, XV U. U (H. 0.) 285. See e\B0 Ram Kumar v. Sukha, XIV 
U. D. 190. 

5 Sant Bux Pal r. Dulhin Raghu Nath Kumari, 11 L R. Rev. 88=XI U. D. 74— 
14 B. D. 254. 

* Rati Lai Singh v. Resal Singh, XVII U. D. 193. 

* Sharat Singh v. Gur Prasad, XVI U. D. 673. 
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to accept the defendant as tenant, the plaintiff cannot be allowed to 
treat him as a trespasser. 

Where A sued B for arrears of rent on the distinct allegation that 
B occujjied the land under an agreement to pay rent, and that agree- 
ment is not proved, he cannot for the same reason, be allowed to sue 
under this section.^ 

Where a landholder accepts rent from an occupier of land, he can- 
not treat him as a person holding without consent.* 

Where occupation commences with consent but without an agreement 
to pay rent, several jonsiderations arise. One is furnished by Kamta 
Prasad v. Panna Lal.^ There, the owners created a usufructuary 
mortgage over their zamindari, sir and occupancy holding in 1897 in 
favour of A. Thoir zamindari rights were sold in execution of a money 
decree and purchased by 5, with the result that the owners became the 
exproprietary tenants of the sir and A their sub-tenant in respect of it. 
B ejected the owners under section 59 of the Act of 1901 (present g. 168) 
and then ejected A as a non-occupancy tenant. As A’s occupation had 
commenced with the consent of the then owners, his occupation during 
the period between the two ejectments was held not to be without 
consent, so as to entitle B to sue A for damages in the shape of rent 
for that period. S/ieo Gopal v. Baldeo Singh* is another case of the 
same type. There A was let in by an occupancy tenant, who had 
mortgaged his holding to B. B ejected A as a sub-tenant, and, then, 
sued for rent for a period prior to ejectment. Under section 34, (present 
s. 180) the suit was held not to lie after ejectment. 

This phase is part of the larger question, viz., whether if C is entitled 
to put A in occupation, and does so, A would be deemed to be in 
occupation with the consent of the landholder after C's interest has 
ceased. See note 10 to section 29 ante. 

Where B lets A into occupation of the land with an agreement, 
express or implied, that some rent will be paid, or the village papers 
show that he is liable to pay rent, although he has not paid any rent,* 
there is undoubtedly a tenancy and section 180 will not apply, but 
section 94 will. 

But where no such agreement is expressed or can be implied, the 
burden of proving which is on the person who asserts it,* the letting 
into occupation is with consent, which bars the application of section 180, 
The proprietor’s remedy is under section 94 if the intention in letting 


' BindeiJiri Prasad Singh v. Bisheshar Singh, 2 A. L. J. 393“-33 I. C. 499. 

* Payng Singh v. Manohar Lai, IX U- D. (H. 0.) 223. 
s 35 All. 123-=11 A. L J. 29. 

< 8 A. L. J 1087. 

® Naram Gir v. Mahadeo Rai, 14 L R Rev. 111. 

* Sukhdeu Singh v. Muh Abdul Majtd, 9 Rev *nd Or. L. J. 248'=V D. D. 469^ 
4 L. R Rev. 229—1932 R. C. 159—7 R. D. 268. 
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it was to create a contract of tenancy, or under the resumption chapter 
in other cases.* 

A person who after a decree or order for ejectment re-enters into 
possession may be proceeded against under the section unless he proves 
the written (not oral) consent of the landholder to his reoccupation.* 

Where after an order of ejectment and formal dakhal dehani a tenant 
was reinstated at once, the ejectment did not constitute a break in his 
tenancy and his possession is not that of a trespasser.* 

If the occupier disclaims the status of muafidar, section 180 will 
apply,* if section 94 does not. The Board of Revenue held that whether 
land is held with or without consent (but without any contract in 
regard to rent), the years of occnpation in which there was no such 
contract did not count towards the 12 years for acquisition of occupancy 
rights.® 

The question had not been approached from a pr-oper point. If the 
initial letting in was with the object of creating a tenancy, non- 
payment of rent was no bar to the acquisition of occupancy right, but if 
it was with the object of creating a rent-free grant or holding, section 157 
of the Act of 1901 (present s. 198) applied.® It had also been held that 
where no rent was paid for the first few years as the tenant had to convert 
unculturable land, those years did count towards the 12 years.* The 
intention was difficult to ascertain after the lapse of a considerable 
nnmber of years and the question resolved itself into whether the 
presumption should be in favour of a tenancy as in a case under section 
94 or a rent-free holding. 

Where occnpation commenced as a squatter, the intention of the latter 
maybe (1) to hold adversely to the proprietor, (2) to hold as a 
squatting cultivator.® In the first case he must assert proprietary 

» Khairati Singh v. Behari, III D. D. 451—1 L. B. Rev. 23-=4 R D. 458 ; Btni 
JUadho TF. GuUari Lai, 2 U. P. L. R. (B. R.) 119=4 B. D. 236 ; Pieorio Praifld 
V. Dirguj Singh, I U, D. 27—30 I. 0. 789 ; Laehmi Narain v. SartJar Kunuar, I U. 
D. 123. 

* Wall Muhammad v. Beni Ghand, B. B. 9 of 1934— XV D. D. (B. B.) 28—15 L. 
B. Bev. 215. See also lectloo 340(1). 

* Nawah Singh v. Saheb Singh, 1941 B. D. 86, 

* Balah V. Collector, I U. D. 3—29 I. 0. 285. 

* Jaioda V Dalail Singh, I U. D. 29—30 I. 0. 790 ; Naiiruddin v. Muniruddin 
1 U. D, 64—32 I, 0. 379 ; Amir Hueain v. Allahdia, III D. D. 410—1 L. B. Rev. 
43—4 R. D, 220 ; Oontra, Sheo Fratad v. Kali Charan, I U. D. 113 ; Keeho Pratad 
V. Diljor Singh, III D. D. 161—4 B. D. 11 ; Bhuru v. Tnhhi, III B. D. 190—4 R. 
D. 37 j Khuthi Bam v. Maha Singh, 10 I. 0. 112 (A .) ; Narain Roy v. Opnit, 9 Cal. 
304 (case under s. 6 of Beng. Act 8 of 1869). 

® Keeho Praead Singh v. Purandar, III D. D. 541—4 R. D. 831 ; Diearka 
Pratad v. Dirguj Singh, I U. D. 27—30 I. C. 789. 

* Sanoan Pratad v. Inderdto Lai, III B. D. 639—4 B. D. 330, 

* Bhagwan Din v. Shankar Pratad, II B. D. 664, 20—33 I. 0. 161— B. R. 1 of 
1916—2 Bev. and Cr. L. J. 236—39 I. 0. 620—4 B. D. 664, 490. 
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right ; or he will be deemed to be a squatting cultivator to whom 
section 180 will apply. He will cease to be a squatter after three years. 

Can consent to occupation be presumed from long occupation without 
objection by the owner ? Or can non-consent be presumed from non- 
payment of rent ? 

In some cases consent to occupation has been presumed from 
its length.^ In other cases, the Board strongly repelled any such 
presumption.* 

No hard and fast rule could be laid down. It was a question of 
fact in each case to be inferred from proved facts.® Suing the occupier 
under section 194 is a fact from which the court may infer a rent-free 
holding, i.e., consent.* 

Absence of consent may be inferred from non-payment of rent.® 
Nor does the entry of a plot as unrented in the settlement records imply 
occupation with consent.® 

1 Sheo Pratad v. Kali Charan, I U. D. 113 (22 years) ; Laohmi Narain v. Sardar 
Kunaafi I O. D. 123 (42 years) ; Lai v. Mori Lot, II U. D. 317*=*34 I. C. 
162, (40 years) ; Girwar Singh v. Nathu Med, II V. D. 462“8 E. and Or. L. J. 254 
(20 years) ; Dmarka Pratad y. Dirguj Singh, I U. D. 27=30 I. 0. 789 (over 12 
years) ; Karam Hutain v. Bholai, III 0. D. 156=5 Eev. and Or. L. J. 217 | Lai 
Bahadur Singh v. Suraj Pratad, HI U. D. 301“=4 B. D 120 ; Madho Singh v. Bu 
Ah, III U. D. 66=5 Rev and Or. L. J, 88=5 B. D. 463 (50 years) j Partidh Narain 
V. Basdeo Singh, IV 0. D. 346=6 E. D. 538, see also Bar Sarup v. RaghuUr, 7 L. 
B. Kev. 371-=V1I U. D. 221=1926 B. 0. 296. 

* Natiruddin v. Muniruddin, I 0. D. 54, (21 years) ; Qhanthiam Singh v, Mohan\ 
Singh, I D. D. 297-=31 1. 0. 486 ; Kedar Singh T. Nepal, II U. D. 76, 599 (27 years) ; 
Nirman Singh v. Bahadur Singh, I U. D. 308=31 I. 0. 445, (14 years): Sat Narain 
Pratad y. Ram Kumar, B. B 3 of 1910 (over 1 2 yoan)-, Sri Krnhan Daily. Jai Karan 
Singh, IV U. D. 207=7 Bev. and Or. L. J. 128=2 L. R. Eev. 17=6 E. D. 408 ; 
Murli Dhar Si^gh v. Gyaii Ram, B. B. 15 of 1919=111 U. D. 2 95, 708=1 0 P. 
L. R. (B. B.) 18=52 1. 0. 469, (40 years) ; Rudra Pratab Narain v. Paratab Narain, 
V U. D. 17=8 Bev. and Or. L. J. 53=3 L. B. Bev. 6=8 B. D. 506, 
(50 years) ; Gopal Lalji v. Gaya, V U. D. 112=8 Bev. and Or. L. J. 137=1922 
B. 0. 40=3 L. R. Rev. 157=6 B. V. 34 (22 years) ; Maharajah of Benares v. 
Bam Sundor, V U. D. 43=1922 B. 0. 34=3 L B. Bev. 160=7 B. D. 55 (over 12 
years) ; Jafari Begam v. Rampal, V U. D. 240=1922 B. 0. 352=3 L. B. Bov. 406= 
7 R. D. 436, (14 years) ; Anandi Lai v. Reoti Pratad, 1922 B. 0. 590— V U. D. 
410=7 B. D. 224 ; Suhhdeo Singh v. Muh. Abdul Majid, 9 Bev. and Or. L. J. 248 ; 
Chandi Prasad v. Karim Bakth, 8 L. B. Bev. 299= VIH Ui D. 73=1927 R. 0. o49= 


11 B. D. 643 (over 12 years.) 

® Bhagwin Devi v. Mithani, IV U. D. 211=1 L 
Partidh Narain Smqh v. Batdeo Singh, IV 0. D. 346 
Majid, IV 0. D. 640=3 L. B. Bev. 40=5 B. D. 43. 

* Sri Krithna Datt v. Jai Karan Singh, IV U. D. 

Singh V. Gaya, IV 0. D 81 8=5 B. D 402. 

* Phuehai Singl v. Sri Ramehandra, V U. D. 281=1922 B. 0 405. 

« Gultari v. Muh. Ali Hutain Khan, B B. 1 of 1924-1924 B 0. 141=10 
Bev. and Or. L. J. 313— VI D. D xvii=5 L. B. Rev. 246. 


B. Bev. 199=6 B. D. 411 ; 
; Seefla Bust Singh v. Abdul 

207. See also Ketho Pratad 
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Where a tenant permits a person to be in occupation of any pan of 
his holding, such person occupies on sufferance, and becomes a person 
holding without consent, from the time the consent is withdrawn.* 

7. Jurisdiction, forum- — The land owner’s right to treat a trespasser 
as such and to sue him for damages is afBrmeJ by the section. He may 
treat the trespasser as a tenant and sue as such^ or as a trespasser and sue 
under section 180® or perhaps he may sue in a Civil Court.^ In a revenue 
suit the maximum damages are 4 years’ rent. In a civil suit, full 
damages, whatever the amount may be awarded. A civil suit is not 
barred.® 

Dan Sahai v. Jai Ram Singh,^ strikes a note of dissent from the 
current view that a landholder may sue either in a Revenue Court under 
section 180 or in a Civil Court as trespasser a person who has taken or 
retained possession without his consent. A decree for the ejectment of 
a tenant was pas-sed, on 2Gth May, 1927, but ihe landholder failed to 
take pessession prior to 30t,h Juno, 1927, as required by section 94 of 
ihe Act of 1926. Ho obtained a dahlialnama on 14th July, 1927, giving 
him formal possession, but the tenant was still in physical possession in 
July, 1928 In September, 1928, the landholder .sued the tenant in the 
Civil Court for possession as trespas.ser. It. was ruled that if tho dakhal- 
dehani did not constiiute a break in (lie tenancy, the tenant continued 

1 Mathura v. Raj Kumar, 111 U D. 465*=4 K D. 27‘2 ; KhiyaU v. Permefhwari, 
V U. D. 160“*6 B. D 195 j Janki v. Ram Sahat, B. R. 4 of 1P23=V 0. D. cimi-= 
1923 B. 0. 377"“9 Rev and Or. L. J. 314^4 L B. Rev, 398. 

* Ai in Balli v Naubat, 9 A. L J. 77l-=16 I. 0. 120 ; Jagardeo Singh v, Ali 
Ahmad, 40 A. 300-=16 A. L. J. 249-=4 Rev. and Or. L. J. 665—44 I. 0. 919 ; Ram 
Saran v. TuUi, 2 U. P. L. R. 90— III U. D. 479 j Shea Dihal v. Gauri Shankar, 10 
Rev. and Or. L. J. 111—5 L R. Rev. 95—1924 B. C. 57—8 B. D. 126 ; Hem Nath 
V. Baldeo Singh, II U. D. 637. 

> Jndar Bat v. Balgohmd, 2 0. L. J. 393—30 I. 0. 364 ; Lala Singh v. Hagan 
Singh, 17 0. C. 343, 344—1 0. L. J. 574—26 I. C, 242 ; Jagethar v. Gopi Nath, 2 U. 
P. L. K (B R ) 122— IV U. D. 437—5 K. D. 216 ; Sheoraj Singh v. Kunj Behari, 
1927 A. I. R. All. 720—8 L B. Rev. 297— VIII U. D. (3. 0.) 267—105 I C. 878— 
1927 R. 0. 305— 11 B. D 305 ; Sri ifam Singh v. Baldeo Prueaei, 1932 A. I. K. 
All. 643—1932 A. L. J 605— XIII U. D. (H. C.) 96, 652—13 L, B. Rev. 365—16 

B. D. 450—138 I. 0. 552 ; Bam Charan v. Champat Singh, VI U. D. (H. 0.) 147—5 
L. R Rev. (Oudh) 27. 

* Debt Sahai v. Vaulal, 1927 A. I. B. AH. 346— VlII U. D. (H. 0.) 100—1927 B. 

C. 74-8 L. R. Rev. 104—11 U. D. 163—100 I. C. 471 ; Muh. Mutlim v. 
Maharama, 25 A. L. J. 545 ; Raj v. Ramkaran, 1930 A. L. J. 637—1930 A. I. B. 
All. 604 \Jagdamba Singh v. Ram Sarup, 1937 AH. 670—1937 A. I. B. All. 416— 
1937 A. L. J. 329— XVIII U. U. (H C.) 67—1937 R. D 176 ; Lachminia v. 
Makfula, 1938 AH. 441—1938 A L. J. 323— XIX D D. (H. 0.) 58. 

* Muh. Mutlim v. Maharania, 25 A. L. J. 546—8 L. R. Rev. 250— VIII 0. D. 
(H. C.) 224—1927 R. C. 272, under ones oited in the last footnote. 

* 1932 A. L. J. 517—1932 A. I. R. All. 466—15 B. D. 436—13 L. B. Rev. 287— 
XIII U. D. (H. 0.) 148. 
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to be a tenant and a suit for ejectment lay in a Bevenue Court only ; on 
the other hand, if the dalchaldehani put an end to the tenancy, the ei-devant 
tenant was holding or retaining possession without the landholder’s 
consent, and a suit to eject him lay only in a Revenue Court. The plea 
of jurisdiction was not taken in either of the two lower courts but was 
the only one on which the High Court proceeded. The learned judges 
give no indication whether in arriving at their decision they considered 
the view or the cases that section 180 did not provide an exclusive or 
exhaustive remedy against a trespasser and that the landholder had the 
option of suing either in a Civil or in a Revenue Court. Vuiji Kutywar 
V. Bala Kunwar,^ is to the same effect. 

Where a person occupies another’s land for cultivation a suit to eject 
him lies in a Revenue Court, but if ho occupies it for other purposes 
the Civil Court is the proper forum* In such a suit the landholder 
must prove that occupation was without consent.® 

As to sub-tenant who has been dispossessed by the landholder, see 
note 23 to section 3 ante. 

The section does not give jurisdiction to revenue courts where the 
defendant raises a bona fide question of title,* e.g., adverse possession for 
more than 12 years,® or where the plaintiff claims a title by adverse 


I 1932 A. L. J. 521-=1932 A. I R. All. 460=16 B. D. 434. 

* Champa Kuer v. Pati Bam, 33 I 0. 70=*I U. D. 258. 

* Pirthi y. Bhagwan Daa, 5 L. R. Rev. 223=10 Bev. aod Cr. L. J. 276=VI D. D. 
176=-1924 R. 0. 314=8 B. D. 171. 

* Fateh Singh v. Ramrup, II D. D. 696 ; Lachmi Narain v. Sardar Kuar, 1 D. P. 
L. R. (B B ) 16=53 I. G. 190=B. B 4 of 1919=5 B. au.l Cr. L. J. 163=111 U. D. 
29 ; Brij Bhutan v. Collector, 1936 0. W. N 852 \ Sri Prakath Singh v. Swag 
Prasad, V U. D. 62=3 L. R. Rev. 137=1922 B C. 73=4 U. P. L. B. 75=7 E. D. 
129 ; Sheo Peareg v. Augarh, IV U. 1) 617=2 L B. Rev. 156 ; Bam Dhari Rat v. 
Mahahir Singh, XII U. D. 265 ; Ithar Dm v Shambhu, X U. D. (H. 0.) 54=10 L. B. 
Rev. 44=5 0. W. N. 495=110 I 0 289 ; Krishna Pal Singh v. Bamethar Bakih 
Singh, XII U. U. (H. C.) 88=12 L B. Bev. 183=15 B. D. 422 ; Umrai v. Umrao, 
X U. D. (11 0.) 166=10 L. R Bev 198 ; Prag Prasad v. Sri Nath, XII U. D. (H. 
0.) 41=12 L. R. Rev. 166—15 R D. 13. 

S Nisar Ali v. Meghi, B. R. 4 of 1913 ; Sheoraj Naratn v. Jagan Nath Pratad, 
XII U. D. (H. 0.) 90=12 L B. Bev. 183=15 B. D. 424 ; Bhaguian Bakth v. 
Shajiuszuman, I U, D. 236 t Daulat Singh v Sheo Nath, 1929 A. I. B All. 211=10 
L. B. Bev. 179=X U. D. (fl. 0.) 143=114 I. C. 890=13 R. D. 223 ; Jado Nath 
Singh v. Bhaaani Prasad, II U. D 225 ; Sheo Golam s. Ambika Prasad, 5 O L. J. 
455=47 I. 0. 930 ; Bajrang v. Bhaiga Ambika Dat Bam, II G. D. 389 ; Uathwa 
Prasad v. Uma Datt, 1939 A. I. B. Oadh 106—1939 0. W. N. 171=1939 R. D. 99, 
hat lee Mani Ram v Wasi Ah, VI U. D. (H C) 349=6 L. B, Bev. Ondh 25=1925 
R. C. 99 ; Sheo Dulareg v. Sheo Shankar Baksh Singh, 1927 A. I. R. Oudh 219= 
IX U. D. (H. 0.) 56=9 L. R. Bov. 75=11 B. D. 166 1 Bay Nath v. Ghazi, X U. D. 
(H. C.) 357. 
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possession,^ but it does where only tenant rights are involved.* A claim 
is not bona fide after a competent court has decided against it.* In 
a claim between rival proprietors, ono of whom sets up adverse possession, 
the section cannot be involved.^ 

Where in a suit for at rears of rent and ejectment under section 108 (2) 
and section 127 of the Ondh Act the defendant is proved to be an under- 
proprietor like the plaintiff and is recorded as sirdar of a plot contiguous 
to the one from which he is sought to bo ejected, the two plots originally 
forming together one whole khasra plot, and is also found to bo in adverse 
possession over 12 years, the section does not apply and the plaintiff 
should seek his remedy in a Civil Court ® 

A morigagee who has not paid the money loft with him for payment 
to the mortgagor’s creditois, cannot by suing under the section deprive 
the mortgagor of his equitable defence that he had not performed his 
part of the contract.® 

Where after dispos.sessing a tenant the landholder puts in another 
person, describing him as sub-tenant, the dispossessed tenant cannot sue 
the person put in under this section for ejectment/ as he is not the 
occupier’s landholder. 

Where a tenant is dispossessed by a person claiming fo hold through 
a zamindar on the basis of a registered lease the remedy of the lenant 
is under seclion 183 and not section 180, tor even if the lease is invalid 
it does Eot prevent the claim from being a bona fide one so as to bring 
the case under section 183.® 

Where the plaintiff alleges that a part of bis holding has been made 
|by revenue authorities a part of another holding, a suit to eject the 
[person in whose favour such entry has been made, should go to a Civil 
Court.® 

Where a tenant, though formally ejected, continued to cultivate the 
land without any break for any period, however short, the section will 
not apply to him,'® specially if some of the landholders consent to his 
continued occupation " 

8. Otherwise than in accordance with the provisions of the 
law. — All that one ha-< to see i-, whether any provision of the law 
justifies the taking of or retention of possession, which will be easier than 

1 Ramphal v. Rampargat, 4 Hev. anti Or L. J 84-=lII U D. 86=5 B. D. 479 ; 
Sn Autar v. Special llanager, XII U. D. (U C.t 160=12 L. R. Rev. 375=15 B. D 
673=135 I. C 376. 

* Bindeshwari v. Gone, 2 Rev and Or L. J. 105=11 U. D 13=4 R, D. 483 ; Jang 
Bahadur Singh v Ethan Ali, 5 0. C. 222. 

® Ram Lai Singh v. Kamta Siromani Singh, I U. D. 155. 

* Bajrang Stngh v. Amhtka Datt, II U. D. 389. 

5 Chauharja Baksh Stngh v. RaghuUr Singh, XVII U D. (H. 0.) 61=1936 B. D. 
91=1936 0. W.N 239=160 1 C 1041. 

* Aventgka Ptasad y. Gur Bakth, A, 1. B. Ondli 425=5 L. R. Rev. (0.) 
85=1923 R 0. 595=85 I 0. 9=8 R. D. 474=11 0. L J 197=27 0. 0. 60. 

7 Bantcnri v. Rahman, 4 Rev and Or. L J. 151=111 U D. 117=5 B D. 523. 

^ Jamiluddin v. Ghhotto, 1941 B D 317. 

» Nazar Singh v. Lakhu, 1935 A. L. J 426=1935 A. I. B. All. 422=XVI U. D. 
122=1935 K. D. 127. 

m Dep Com. v. Gurdayal Singh, 15 0. 0 31 1=17 I. 0. 464. < 

It Muthra Prasad v. Chotku Singh, III U. D. 326. 
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ascertaining whether such act contravened any provision of the Act. 
The conrt will have to see whether the act was unauthorised by the 
enactment, and this was the meaning attached to “ in contravention of 
the provisions of this Act ” in Muh, Muslim v. Maharania.^ In Sri 
Ram Cliandraji v. Ragliu Nathji* the words were held to mean ‘‘ other- 
wise than in accordance with the provisions of the Act.” Note the words 
“ the law for the time being in force ” i. e., not only the present Act, 

In Tapesra v. Sugia^ it was held that a person in possession not able 
to justify his possession under any of the provisions of the Act of 1926 
held in contravention of the Act. 

As those words are placed they seem to qualify both (1) taking or 
(2) retaining possession. An instance of taking possession without consent 
and otherwise than in accordance with the provisions of the Act is 
furnished by a landlord taking possession of the holding of his tenant, 
the proper remedy for the tenant being a suit under section 183, see 
note 23 to section 3 ante. Under the Act of 1901, the tenant was 
hold entitled to utilise section 34^ (coriespondmg to present section 180.) 

Two widows of a tenant succeed as one person. If one of them re- 
marries, she loses her right and the other continues as sole tenant. On 
her death the landholder is entitled, on becoming aware of the remarriage, 
to treat the remarried widow as a trespasser ® 

The Act nowhere contains any express provision for taking possession 
of agricultural land, and one has to examine the various sections of the 
Act to ascertain what taking possession in accordance with the provisiemn 
of the Act indicates. Let us consider how tenancies arise. With jdd 
exception of exproprietary tenancies, a tenancy springs from a contra 
express or implied. 

Fixed-rate and permanent tenure tenancies may be left out of con 
deration as contracts for their orientation cannot be made now ; so in 
non-occupancy tenancies. The cases to be considered are those 
occupancy and hereditary tenancies. 

The contract is between the owner or those who hold his interest and 
the person let or to be let into possession. The sole owner may create 
a tenancy. A person who is not an heir according to sections 35 to 
37 taking possession of the last tenant’s holding, e. p., under the Act of 
1926 a daughter's son who did not share in cultivation with him took 
possession otherwise than in accordance wiili the provisions of the Act. 

Section 201 of the Act of 1926 empowered thekadars, as does section 
211 of this Act, to admit tenants. A person taking possession under 

1 60 All. 1301=>25 A. L. J. 545=1927 A. I. B. AH. 369-Viri U D. (H C ) 224 
-»8 L B. Bev 250=1927 B. C. 27.3=11 B. D. 180 

* X U. D. 68=10 L. B. Bev. 299=13 B. D. 246. 

* XV U. D. 221=15 L B. Bev. 281. 

^ Ganga Navain v. Manilc Lai. 1927 A I. B AH, 727=*»8 L. B, Bev. 295 VIII 
D. D. (H. 0.) 268—1927 B C. 343=106 I. C. 207=11 B. D. 303. 

S Bundt V. Mustafa Husain Khan, XV III U. D. 267=1937 E. D. 417. 

® Abul Hasan v. Bhag/niina, XV D, P. 8=14 L, B. Rev. 818. 
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a lease or grant contrary to the provisions of the enactments referred 
brought and brings himself under section 180, 

A suit is maintainable where defendant failed to prove that he was 
the legal heir to an occupancy tenant, and it was found that the legal 
heir was and then the question whether or not ha had surrendered being 
immaterial. 1 

The transferree of a fractional share has a right to got his share 
separated by partition and to have plots allotted to him and demarcated, 
but in the meantime ho cannot dispossoss the proprietor from any parti- 
cular plots which are in his exclusive possession as sir, as he cannot be 
regarded as a person not entitled to possession of that plot.* 

Usufructuary mortgagees are in the same position as owneis and 
may let tenants into occo pat ion or grant reasonable agiicnltural leases* 
A tenant let in by such a mortgagee in the ordinary course of miinago- 
ment becomes under section 29 hereditary tenant.^ The mortgagor 
has, as a rule, no power, during the continuance of the mortgage, to 
admit tenants. 

A Hindu widow in possession as heiress is entitled to let in tenants 
in the ordinary course of management and such tenants become heredi- 
tary tenants. She could create occupancy rights only with the consent 
of the next, owner.® 

A trespasser on an estate though ho is not the owner may create 
tenancies 

The Court of Wards in possession of the estate is entitled to admit 
tenants, but the manager has no power to execute a lease without any 
term, nor can a ziladar create a tenancy. See under note 10 to section 
29 at p. 208 ante. The Court of Wards could confer occupancy rights 
only for consideration,® and could not delegate its powers.^ 

Section 245 shows that in the absence of a contract or usage, a 
lamliardar may settle tenants, i. create tenancies, but could confer 
occupancy rights under the Act ot 1926 only with the consent or sanction 
required by section 17(1 )(6_) of that Act. 

Any co-sharer in an undivided zamindari has no right to create 
tenancies in respect of any portion of the common land.® He could 
consent to the creation of occupancy tenures but could not create 
them.® 

1 Bishwi Nath Saran Smgh v. Sri Narain Singh, 1938 A. I. R. Ondh 98. 

* ifuh. Yahia Khan y. Alia, 1930 A. I. B. Oudh 168— XI U. D. (II 0.) 16. 

S See note 24 to section 3 ; Dasai v. Shea Deo, XIII U. D. 150. 

♦ See Huh. Mobin Suiain v. Badan Singh, XIII U. D. 163—13 U R. Rev. 395. 

5 Section 17 (1) (j) of the Act of 1926. 

•Section 17 (4) of the Act of 1926 

'lb. 

®See note 24 to section 3 ante and B°ction 246(1) injra, 

® Section 17 of the Act of 1926, ' 
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The manager of a joint Hindu family may create ordinary tenancies.^ 
He could create occupancy rights under Ihe Act of 1926 only with the 
consent or sanction mentioned in section 17 (1) (g) of that Act. 

The natural or certificated guardian of a minor proprietor may admit 
tenants in the ordinary course of management ;* and could create occu- 
pancy tenures under the Act of 1926 with the sanction mentioned in 
seclion 17 (1) (f) of that Act. 

A duly authorised agent or muklilar of the owner or owners is entitled 
to settle tenants provided there is not collusion or fraud.® 

Generally , a tenancy which is the result of a fraud does not arise 
from admission by the landholder.* The landholder may repudiate it, 
hut until he does so the occupant is a tenant. 

Recognition of a person as tenant due to misapprehension of facts 
is not admission to the tenancy.® 

Artificial persons, such as corporations, muths, etc., may he tenants 
but could not have occupancy rights conferred on them * 

Any object which comes within the conception of land may form 
the subject of a tenancy, but occupancy rights cannot be created over 
groveland or pasture land ; nor hereditary tenancies arise over sir, 
groveland, pasture land, or singhara tank.^ Section 30 also exempts 
certain other land from being subject to such tenancies. 

A was the occupancy tenant of a holding of a certain area. The 
patwari on his own authority in 1325 F. added to his bolding a large 
piece of fallow land adjacent to the holding without any change in the 
recorded rent. In 1325 the zamindar sued A for enhancement of rent, 
describing his holding as entered in the patwari papers, and obtained 
an order for enhancement. The zamindar can subsequently have it 
declared that the block of fallow land was no part of the occupancy 
holding, because the tenant did not become tenant of the fallow land on 
account of the patwari erroneously showing him as such, and the mis- 
description of the holding in the enhancement suit did not estop the 
zamindar.® 

Where a vendee refused to give back possession after the surrender 
in his favour had been refused sanction under section 15 of the Act of 
1926 his possession was in contravention of the Act.® 

A transfer of a rent free giant land not mtade expressly transferable 
or by its nature intransferable, was not in contravention of the provisions 

1 See note 24 to section 3 ante. 

* As to a lease granted by him see note 24 (xix) to aection 3 at p. 52 ante. 

* See note 10 (xix) to sections 29 at p. 207. 

* See note 10 (xix) to section 29 at p. 207. 

® See note 10 (xvii, xviii) to section 29 p. 207. 

0 Section 17 (3) of the Act of 1926. 

1 Sections 29 and 30 

* Aditya Narain Singh v. Bholu Misra, XIII D D. 166“14 L. B. Rev. 68. 

® Shit Lai V. Bhola Ndlh, XU U. D. 4- 

T. A.— 71 
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o£ the Act, and the transferee could not be proceeded against under the 
lection.* 

This survey shows how tenancies may lawfully arise. Other occn- 
pation of land does not create tenancies and brings the case under 
section 180. A squatter, or a tenant resuming possession after due 
ejectment, is a trespasser. 

9. On the suit of the person entitled to admit a tenant.— 

These words displace “ landholder ” of the Act of 1926. The 
change removes some of the difiScultios felt under the Act of 1926 
and the necessity of forced interpretation sometimes resorted to by 
revenue officers and judges. 

Only the person so entitled may sue under the section, lie inny or 
may not be the zamindar or even a landholder -.k dcHiied in the Act, 

In some cases it had been hold that as a tenant could not be the 
landholder he conld not sue a person who had trespassed on his 
holding,* This was not accepted in other cases.* Where a person 
is entered as Icahiz over the holding of a tenant and he is not proved (o 
have obtained the consent of the tenant, the latter's remedy is a suit under 
this section and not ejectment as against a non-occupancy tenant.* But 
if the entry is that ha is sub-tenant of the tenant, and there is nothing 
to disprove this entry, the tenant’s remedy is a proceeding under section 
175 and not a suit under this section ® 

Where a partition between co-tenants has taken place, whether 
or not the landholder has agreed to it, one of tliem who has taken or 
continued in possession of the portion allotted lo another maj be sued 
by the latter under this section.® 

Where a mortgage in contravention of the provisions of the Act has 
been created and the mortgagee let in possession the latter cannot be 
ejected by the mortgagor as a trespasser until the money transactions 
between the parties have been settled in a proper Civil Court proceeding.* 

A private partition of sir plots does not destroy a co-sharer’s right 
of ownership in the plots allotted to the share of the other co shaier ; 
and the former may sue a trespasser for demolition of constructions 
made on the plots allotted to the other o-sharjr, but be is not entitled 
to a decree for joint possession.® 

* Bttmilla v. SJitr AU Khan, 14 L. R. Rev. 722*=XIV U. D. 383. 

* Jhau v. Chuttan Singh, XII D. D. 83. 

^ Mindhari v. Bhajan, XTII U. D- 101=13 L. B. Rev. 156 folio winjr SAee 
Lai V. Bhola Ram, XII U. D. 4 ; Bhajan Singh v. Ram Singh, XIV 0. D. 
12=14 Rev. 14 ; Shea Pal Ram v. Kalu, 19 0. C. 370=37 I. 0 462. 

* Ram Suhhag v. Ntranjan Dai, XI U. D. 138. 

* Batiza V. Bithwa Nath, 15 R. D. 20. 

® Karlari v, Omrao Singh, XVII U. D. 386=1936 R. D. 525. 

* Bhagant Singh v Ram Nath Singh, XVIII U. It 107=1937 B D. 135. 

» Haidar v Ram Sumir. 1939 A L. J. 171=1939 R. D. 169. 
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The person referred to in section 180 must have been either a 
zamindar or occupying a position as such e.g., his lessee. * 

A lainbardar ejected an exproprietary tenant for arrears of rent 
and took formal possession of the holding. At a partition 8 bighas of the 
land of the holding fell to the share of a co-sharer M ■who took actual 
possession of it a year after the partition took effect. The lambardar 
obtained by pre-emption certain specified plots not comprised in the 
8 bighas and sued for ejectment as a trespasser. As the lambardar 
was not a co-sharer in the patti to which the 8 bighas had been allotted, 
his suit was dismissed s 

A lambardar who has no proprietary interest in a khewat cannot 
sue to eject a trespasser on land therein.® 

A female co sharer lambardar mortgaged usufructuarily her share to 
A-i then took a theka of it from him. A ejected her for arrears of rent 
but as she did not give up actual possession of some of the land he sued 
her as a trespasser. She being the lambardar was the landholder, and 
hence could not be sued as trespasser, and the suit failed.^ Now A 
would be the person entitled to give consent, and the decision will 
not hold good, 

A trespasser® as such, cannot be a landholder, or a person entitled 
to give consent, and be entitled to sue under the section.® Where 
several persons own a zamindari or tenancy as joint holders or holders 
in common, all such persons together constitute the landholder in re- 
spect of the zamindari or tenancy right as the case may be and are 
entitled to give consent and not only one or some of them and hence a 
suit under the section must be brought by all and not only by some 
of them, unless they have appointed an agent to act on their behalf.^ In 
the case of zamindari rights, the lambardar is such agent, and is entitled 
to do all acts incidental to the proper management of the estate with 
a view to tho common benefit ® This would include ejeclment of 
trespassers and claiming compensation from them in respect of the 
trespass.® 

Khalsa land is the common property of all the co-sharers and hence 
one of them cannot sue to eject, an alleged trespasser, although it 
may he that, once tho land lay in a patti of which the plaintiff was 
in exclusive possession, but this patti with another possessed by other 
co-sharers was formed into one mahal, in which there were no separate 

* Puran r. Mantulch Ram, 193S A 1. K. All. 637. 

® Zalim Singh v. 'Mohan Singh, 12 L. B. Bev, 197. 

* Boor Jahan v. Atarien, XVIII U, D. 317“1937 B. D 617. 

♦ Setoa Ram v. Reihi, XIII U. D. 179=14 L. E. Rev. 5'!. 

® Sged Muh. Mehdi v. Ram Dei, XII U. D. 59=12 L B. Rev. 31=15 B D. 158 

• Syed Muhammad v. Zahid Alt, XV D. D 195=15 L R. Rev. 277. 

1 Section 246 (1). 

I Section 246 (2). 

9 Abdullah Khan V. Kanhaya, 1230 A. L.}. 669=1929 A. 1. B. All. 869—123 
1. C. 106=13 B. D. 803. 
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pattis. The matter might have been different if the land had been 
plaintiff’s sir.* 

One co-sharer cannot sue althongh by private arrangement between 
the co-sharers ho may be empowered to realise rents and eject-* 

The expression “ a person ” with which the section opens is very wide 
and general, and hence includes even a co sharer in the mahal who 
has trespassed on common land by taking exclusive possession of it as 
his kliudJcasht without the consent of the lambardar or the rest of the 
co-sharers.® The lambardar may sue him in a Civil Court or under this 
section. In the latter case only one or some of them cannot sue, 
section 246 must be kept in mind. 

Section 246 refers to the tenant of a holding who is also a 
co-sharer. Such a person need not join as a co-plaintiff with the other 
co-sharers. But the word tenant limits the scope of the sub-section, 
The word tenant excludes a trespasser, though he be a co-sharer. It 
follows that a suit by the remaining body of co-sharers to eject the 
trespassing co-sharer who has taken some common land in his khudkaslit 
is defective under section 246 aud mast fail.® 

In some cases it had been said or held that any oo-sharer may sue 
to eject a ire.spasser.® 

Whore aland is by custom or aiTangomont between the co-sharers 
the severalty of one of the co-sharers, he is the landholder in respect 
of it and the person entitled to consent, and if any person, though he be 
another co-sharer, takes or retains possession of it without his consent 
otherwise than in accordance with the provisions of the law, the co-sharer 
whose severalty it is, or his mortgagee^ in respect of that portion of the 
land trespassed upon which has been mortgaged may sue alone. In this 
case the mortgagor had disappeared and had executed a kabuliat in 
favour of the mortgagee. A co-sharer who by arrangement between 
co-sharers collects the rent of a particular land is landholder in respect 
of it. 

The land in the occupation of a co-sharer which has been trespassed 
upon and in respect of which a suit under the section has been 

1 Bam Karan Singh v Bam Baran, 1938 A. L J. (B. B.) 56*= XIX U. D. 147= 
1938 R. D. 376. 

* Parbhoo v. Ohater Sen, 1938 A. L. J. (B. B.) lir=»XX U. D. 77-=1938 B. D. 
789) relying on Silo v. Kuria Smgh, XVII U. D. 106=1936 R D 114. 

2 See note 3 tupra. 

* Baidal Singh v. Kurey Singh, XVI U. D. 458=1935 E. D. 374. 

5 Mahatam Bai v. Bindeeri Bai, XVI D. D. 3l5. 

9 Imamuddin v. Faujdar Khan, XII D. D. H. 0. 96 ; Jagat Bali Bam v. Badri 
Naih, XVI U. D. 232 ; Indarju Parlab Bahadur v. Badri, Xll U. D. 177=12 
L. E. Bev. 311 j Sital v. Sarobjit, XI U. D. 191 ; Mahadeo Singh v. Kulwanta, XVII 
U. D. 152=1936 R. D. 187, Contra, Amir v Choral, III D. D. 409=4 B. D. 227. 

1 Bamjidai v. Bakhtavcar, XIV U. D 342=14 L. R. Rev. 666. 

* Allah Bazi v. Maharaj Singh, XVI U. D. 301. 
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brought may be his unlet «tr or khudkasht, for if it has been let 
out to a tenant, the co-sharer would have no locus standi at all under 
the section. It is an axiom of revenue law that khudkasht land though 
cultivated by one co-sharer is common land, unless same arrangement 
makes it his severalty and the person cultivating it is not the landholder 
in respect of it,* and hence a suit under section 44 of the Act 1926 
in respect of it could not be brought by the cultivating co-sharer alone, 
but all the co-sharers had to join in it,* and a lessee from one of the 
co-sharers was no better than a trespasser as regards the others, and 
all co-sharers must have joined to eject him.® Under this Act, the 
validity of this ruling is doubtful, for one cannot say that such 
a co-sharer is not entitled to consent to the occupation or retention of 
occupation. 

A suit by one of two co-sharers, the other of whom is the lambardar, 
should Qot be dismissed because the other (the lambardar) has not joined 
as plaintiff, if he has applied to be made a party, and in the latter case 
he should be made a party.* 

As a co-sharer is entitled to his sir land he alone may sue under 
the section for a trespass in respect of it. 

Where exproprietary rights arise on a transfer of the interest (or part 
interest) of one of several co-sharers, the exproprietor becomes the 
proprietary tenant of all the co-sharers and not of the transferor alone,® 
and hence in case of surrender of the holding by him, the land therein 
is at the disposal of the whole body of co-sharers. The transferor of the 
sir cannot exercise sole dominion over it, even if the rent was fixed at 
his instance only and cannot eject as trespasser the lambardar who 
has taken possession of it.® 

As regards tenancy land trespassed upon, the person if any entitled 
to sue is the tenant,® even though the trespasser be a co-sharer.® 

A zamindar may sue although his estate has been attached by the 
Collector for default in paying the land revenue.® 

Where a person, who is a co-sharer to the extent of one-half of some 
joint sir land mortgaged, redeems it alone but his request to have the 

1 Ram Sarup v. Khachru, XV U. D. 232=15 L. B. Bev. 367. 

* Oopal Smgli v. Nankar, 14 L. B. Bev. 373. 

* Mahadto Stngh v. Kulwanta, XVII D. D. 152, 179=1936 B. D. 187. 

* Ram Dayal v. Budh Singh, XIX U. D. 131=1938 B. D. 323. 

® See note 8 to section 26 at page 150 para, beginning “where a fractional co-sharer.’’ 

® Janki Das v. Data Ram, XIV U. D. 1=14 L. B. Bev. 120, Roshan Lai v. 
Rafiuddin, 13 L. B. Bev. 192. 

* Sheo Dat Smgh v. Kalt, 19 0. C. 370 ; Vouro Shankar v. Ram Bilas, IV U. D. 
207 ; Ram Harakh v. Basdeo, IV U. D. 663, Umrao Khan v. Bam Bali, V U. D. 
557=4 L. R. Bev. 343=7 B D 345, but see Badlu v Ramzan, 4 0. 0. 24 ; Bhagwan 
Dot V Ram Dhanj I U. D. 282=2 0 b, J. 362=30 I. C, 206 j Rudra Pratah v. 
Bausla Prasad, 1924 A. 1. B Oadb 296=V1 IJ. D. (H. C.) 164. 

® Rajjdb Husain v. Alopt, XX U. D. 197=1939 B. D. 202. 

® Pahlad Singh v. Bansidhar, XVIII U. D. 369=1937 B D, 581. 




566 D. P. Teiiaiioy Act — Ejootmeut [Chap. V III 

whole recorded as his sir is refused an 1 he is recorded as stV-holder of 
one-half only, but there is nothing to show that effect was given to this 
order, the mortgagee if in possession cannot be treated as a trespasser 
and cannot be ejected at the suit of the person who has redeemed.* 

If plaintiff alleging himself to be an occupancy tenant sues the person 
ill possession under the section the suit is liable to dismissal if the plain- 
tiff is found not to have been in possession as oucup incy tenant and 
therefore a person to whom rent is payable.* 

10. To maintain a suit under the section, there is no necessity 
of demarcation of the land in dispute if it is identifiable.* 

11. And also to pay damages. — The suit for ejectment and for 
damages should be brought together. Damages cannot be recovered after 
ejectment. 

(Only a .-init for damages may be brought under the section.* 

Damages cannot be awarded against a person who is not a trespasser 
but supports a trespasser.® 

The court is bound to assess fair damages also, and should not decree 
for ejectment only.® 

In the absence of statutory rates and other evidence, four times the 
present rent may be taken as the measure of damages.’ 

The measure of damages is the selling vai 'o ol the crops minus the 
cost of cultivation.® 

The amount if damages does not depend on the number of years dur- 
ing which the trespass has continued. They can be awarded at the dis- 
cretion of the court provided they did not exceed four years’ annual lent 
calculated according to the section.® The court is given discretion as to 
tho amount of damages. Normally some damages should be allotted.*® 

12. The suit is item No. 18 in Group B of the 4th Schedule, 
and is triable by an Assistant Collector of the first class with a right 
of appeal to tho Commissioner. The court-fee is payable on the rent as 
in the Court fees Act. There is a limitation of 3, 6 or 12 years 
according to different circumstances of the ease. 

1 Gur Sahai Singh v. Bagha Stngh, XV D. D. 113=16 L. B. Rev. 311. 

* jVazir Hasan v. Latif Hasan, 15 L B. Bev. 629=XV 0 D. 374. 

3 Benoy Ratna Banerjee v. Mannu, XVII U. D. 18=1936 B. D. 32. 

< Chiddu Singh v, Nathu Earn, 14 L. R. Bev. 145=XIV D. D. 58 ; Han Singh v. 
Sunder Singh, XVI U. D. 31 ; Ear Swarup v. Tannu Singh, XVI U. D 32. 

5 Munna Lil v. Jiwan Ram, XV U. D. 498. 

6 Shaukat Husain v. Beni Ram, 9 L. R. Bev. 339=IX U. D. 163. 

3 HausUa Singh v. Gajai, 11 L. B, Bev. 64=XI U. D. 45. 

• Pariah v. Gopi Ram, XVI U. D. 494. 

8 Kartari v. Umrao Singh, XVII U. D. 386. 

10 Pirthi Singh v. Madan Lai, 1941 B. D. 170, ... 
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Enforcement of ejectment, 

181 . (7) Every decree or order for ejectment shall be en- 
. forced in accordance with the provisions of 

Co'J® »' <?"' Prooedare, 1908, rektiog 
to the execution of decrees for delivery 
of immovable property. 

(2) Every sub-lessee or transferee whose interest is extin- 
guished on the ejectment of his landholder or transferor, as the 
case may be, shall for the purpose of the execution of the decree 
or order for ejectment, be deemed to be a judgment-debtor, but 
unless he offers resistance or obstruction to delivery of posses- 
sion, he shall not be liable for costs. 

I Tin’s section leproduces section 93 of the Act of 1926, without 
the proviso to sub-section (1) thereof. Section 93(1) of the Act of 1926 
corresponded to sub-section (1) of section 71 of Act II of 1901, 

2. A decree for ejectment is passed in a suit under section 171 or 
section 172 or section 180 ; au order for ejectment is passed in a 
proceeding under section 54, sections 165, 168, 169 or 170, or section 
175. The execution is to be according to the Code of Civil Procedure 
for execution of decrees for delivery of possession, such provisions being 
contained in Order 21, Rules 35 and 36. 

Sub-section (2) must, however, be kept in mind. A sub-lessee or 
transferee of the person to bo ejected whose interest is extinguished on 
the ejectment is deemed to bo bound by the decree within the meaning 
of Rule 36 of Order 21, 0. P. 0 See sections 39 to 48 a.s to transfers 
and sub-leases which are and which are not extinguished on the ejectment 
of the tenant. 

Whpre in e.xecution of a decree or order for ejectment the provisions 
of Order 21, Rule 35vl) are complied with, the tenant is duly ejected, 
and it is not necessary that the tenant should have been made aware 
of the ejectment.^ 

Order 21, Rules 100 and 101, 0. P. 0. apply to these proceedings,* 

3. Rules made by the Board of Revenue® to give effect to this 
section are given below.® 

Rules to give effect to section i8i of the Act- 

Delivery of possession. 

78. Every application for the execution of a decree or order for the 
ejectment of a tenant shall, except when it is second 
Copy of decree to or subsequent application for the execution of the 

accotapany execution decree or order, be accompanied by a certified 

application. 

t Gajraj Singh v. Emperor, 1935 A. I. R. All 1938=1935 A. L. J. IIOS^XVI 
♦ U. D 648=1935 B. D. 491. 

2 Deo Saran Lai v. Sripal Sttigh, B. B. 4 of 1 925=VI U. D. Ixxvii. 

* The rulee framed by the Board of Bevenue entitled by the U. P. Tenancy (Board 
of Revenue) Buies, 1940, ware publialied in the U. P. Gazette of 13tb of July, 1940, 
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79 . Delivery of possession in execution of a decree or order for 
Procedare of delivery ejectment shall be made by the qurq amin who, on 

of poseession “‘s arrival in the village, shall send notice to flie 

tenant, and, in case there is any sub-tenant, to 
such sub-tenant also. The ejectment shall be made on the spot (not at 
the village ohaupal), and from each field separately in the manner 
provided in rule 36 of Order XXI of the First Schedule of the Code of 
Civil Procedure, 1908 (V of 1908) in the presence of the tenant, if he 
is in the village, and of two villagers whose names should be mentioned 
in the qurq amins report. If the tenant is not present in the village, 
or refuses to attend, the qurq amin shall record the fact in his report. 
If at the time of the delivery of possession there exist on the lidding 
any ungathered crop or any trees of which the value has not been 
determined by the court, the amin shall state in his repori the kind of 
crop and his estimate of its probable value, and the kind, number, and 
estimated age and value of the trees. The report shall be signed by the 
landholder or his agent to whom delivery is made, and by the tenant, 
if present, and the parties shall be directed to apply, if they wish to do 
so, to the court executing the decree, for the settlement of the value of 
such crops and trees. If the patwari is present in the village, the qurq 
amin shall ask him to attend, and shall see that the patwari makes a 
record of the ejectment in his diary as directed in the rules relating to 
patwaris. In case any party refuses to sign the report, the amin shall 
record the fact, 

80. When delivery of possession has been made in accordance with 

Qurq amin'$ report. preceding rule, the qurq amin shall submit his 

report with the particulars required by the said 
rule to the court which issued the warrant for delivery of possession. 

182 . ( 1 ) Delivery of possession in execution of a decree or 
Time of execution. order for ejectment of a civil or revenue 
court, shall not be made before the first day 
of April or after the thirtieth day of June in any year : 

Provided that the Provincial Government may by rule prescribe 
in lespect of any local area other dates between which delivery 
of possession shall be made. 

(2) Nothing in this section shall apply to an order of delivery 
of possession passed after the first day of June in respect of an 
application for execution made before the preceding first day 
of April or to an order of ejectment passed under the provisions 
of section 165 or section 1 70 or section 180. 

1. The section reproduces mostly section 94 of the Act of 192(1, 
which cortesponded to section 73 of Act If of 1901 with slight 
addiliona and subtractions, and corresponds to section 63 of the 
(Judh Act, Snb-section (1) i.s in effect ,sub-.seotion (1) of seciion 94 of 
the Act of 1926. The reference to section 180 in sub-section (2) which 
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ill the Act of 1926 overrides Chuttan Lai v. Muhammad Ahdus Samad 
Khan.i 

Sub-section ( 2 ) legalises actual delivery of possessions after the 30th of 
June, on an order for ejectment made after the first of June, on an 
application for execution made before the first of April. It was part of 
section 94(1) of the Act of 1926. 

2, Shall not be made.— This is imperative and delivery of posses- 
sion cannot he made before the first of April or after the 30th of June, 
except as provided in the section, even where the decree for ejectment was 
passed before the Act, but put into execution after.* 

Ejectment is effective even if possession is given to the decree-holder 
who is not the lambardar or sharer at the time in the mahal formed after 
partition, in which the land is situate.* 

Whore formal delivery of pos.S6Ssion is postponed to shortly after the 
beginning of the next Fasli year, the ejectment takes effect from the 
beginning of that year.^ 

Some of several co-tenants holding a decree for the ejectment of a 
sub-tenant cannot be allowed to nullify the decree and ejectment carried 
out by the others by obstructive tactics * 

Where owing to unavoidable delay, possession was not delivered with- 
in limitation, opportunity to show cause should be given to the tenant on 
a subsequent application.® 

3. Rules made by the Provincial Government^ to give effect to 
this section arc given below. 

Rules to give effect to the provisions of section Z82 
of the Act. 

14 . Under section 182, Government have prescribed for the 
different divisions the following dates before 
oBsesdon^**'^ delivery of delivery of possession of land in execution 

possession. decree or order of ejectment of a civil or 

revenue court shall not be made : 

(1) Gorakhpur, Benares and Fyzabad Divisions ... 15th April. 

(2) Allahabad, Jhansi, Kumaun, Rohilkhand, Agra 

and Lucknow Divisions ... ... let May. 

(3) Meerut Division ... ... ••• Ifii-b May. 

1 B. B. 6 of l929=iXI U D. (B. R ) 3=-ll L. B. Bev 59='14 B. D. 3 ; Muham- 
mad Jafar Alt v. Afzal Huiain, VI U. 1). 256=5 L. K. Rev. CO.) 168. 

* Chhedi Singh v. Kunioar Prasad, XII U. D. 322=15 E D. 795 ; Tribhutean 
Dal V. Itraj, IV U. D. 350=2 L. R Bev. 32=7 B. sod Gr. L J. 89, see also Puran 
Prasad v. Jai Ha}. R. R. 8 of 1891 ; Durga Prasad v. Girdhari, B. R. 9 of 1900. 

S Babu Khan v Bhairon Prasad, 1 U. P. L. R. (B. B ) 33=54 I. 0 292=111 U. 
D. 354, 676=4 R. D. 423 

* Gajadhar Prasad v. Mulehand, 9 Bev and Cr. L. J. 106=1922 B 0. 569=V U. 
D. 314=4 L B. Bev. 68=7 R. D. 548 ; Ahsanullah v. Edu, 1923 B. 0 434=4 L. B. 
Bev 324=VI 0. D. 17=8 B. D. 114. 

* Randhtr v. Sahodra, III U. D. 633=4 B. D. 462. 

^ Kaiwaru v. Mohan, III U. D. 348=4 B II. 171. 

* BuU'r made by the Provincial Government in exercise of the powers conferred 
by section 292 to give efCect to the proviBions of this Act and entitled the United Provinces 
Tenancy (Government) Kales, 1940, were pobltshed on the U. P. Gazette dated 13th 
April, 1940, Miscellaneoas Notification No. 114/1-39 dated 8th April, 1940. 

T. A.— 72 
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Remedies for wrongful ejectment. 

183. (1) Any tenant ejected from or prevented from 

obtaining possession of bis holding or any 
RmnedieB for wrongful p^j.^ thereof, Otherwise than in accordance 
ojctineut. with the provisions of the law for the time 

being in force by — 

(а) his landholder or any person claiming as landholder to 

have a right to eject him, or 

(б) any person admitted to or allowed to retain possession 

of the holding hy such landholder or person, whether 
as tenant or otherwise, 

may sue the person so ejecting him or keeping him out of 
possession— 

(z) for possession of the holding ; 

(ii) for compensation for wrongful dispossession ; or 
(m) for compensation for any improvement he may 
have made : 

Provided that no decree for possession shall be passed where 
the plaintiff at the time of the passing of the decree, is liable 
to ejectment in accordance with the provisions of this Act within 
the current agricultural year. 

(2) If the decree is for possession no compensation for an 
improvement shall be awarded. 

(3) When a decree is given for compensation for wrongful 
dispossession but not for possession, the compensation awarded 
shall be for the whole period during which the tenant was entitled 
to remain in possession. 

(4) A tenant who has sued for possession only shall not 
be entitled to institute a separate suit for compensation for 
wrongful dispossession, or for an improvement in respect of 
the same cause of action. 

1. The section reproduces mostly section 99 of the Act of 1926 and 
corresponds to section 90(2) and section 108 (c), (10) and (106) of thfl 
Oudh Act. In clause (fc) “ any person admitted to or allowed to retain 
possession of the holding by such landholder or person ” displace “ any 
person claiming through such landholder or person.” ‘‘ Or rent-free 
grantee ” has been dropped out from sub-section (1) occurring in the Act 
of 1926 after the word ‘‘ tenant.” But in view of the provisions of section 
198 this section is applicable to rent-free grantees also. 

2. A tenant.— See section 3 (23). The right of suit is given to * 

‘ tenant ' as defined by the Act. A tenant of grazing land comes within 
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the expression.* A person not a tenant or under-proprietor (vide s. 155) 
cannot sue under the section, although rent was received from him under 
a mistaken belief as to his tenancy.* Tf the brother of a tenant left in 
charge daring his absence is forcibly ejected, he can sue under the section 
on behalf of his absent brother although he has no power of attorney.* A 
tenant of a thekadar holding over after the expiration of this tenancy 
was a tenant.* 

Person recorded as holding bila tasfia lagan may sue either under 
section 180 or section 183, non-payment of rent being immaterial.* 

The section would not apply in case of accrual of ex-proprietary rights 
until the area over which such rights have accrued has been defined,® and 
in any case section 5, Limitation Act, may be applied to extend the 
period of limitation,’ which begins to run from the date of the definition 
of the area.® 

Where an exproprietary tenant had sued to have his status declared, 
a suit by him under section 108 (10), Oudh Act, for* recovery of posses- 
sion of his holding (now under this section) was held to be in time if 
instituted within the period of limitation from the date of the final order 
in the suit.® 

So if it was brought within the period of limitation from the date of 
the Collector’s order under section 36, Land Revenue Act.*® 

An ex-proprietary tenant who has actually relinquished his holding is 
no longer a tenant entitled to sue under the section.** 

Relinquishment by an unregistered and compulsorily registrable deed, 
though in pursuance of an agreement to surrender, will not destroy the 
person’s status as tenant.** 

If he impugns the surrender as illegal, a suit by him to recover posses- 
sion of the holding must be brought within the period of limitation for 
this section.*® 

» Gaya Dm v. Raj Bahadur, VII U. D 53=-1925 K. C. 548. 

* Muhammad Mehdi v. Ram Dei, 12 L. R Bov. .31= XII U. U 59. 

* Nabi Haidar v Ram Prasad, XII U. D. 133=15 B. D. 469. 

* Samar Din v Kalka Prasad, III U. D. 149. 

* Saida Bihi v. Wait Mohammad, 1938 A. L J. (B. B.) 30. 

* Heera Singh v Gajju Singh XIII U. D 180=14 L. B. 53. 

’ Raehala Kuar v. Sheo Gobind Rat, IV U. U. 472=7 Rev. and Or. L. J. 161=4 
U. P. L. B, (B. R.) 33=2 L. R. Rev 70=5 R. D. 248 ; Bejoy Bahadur v. Prag Das. 

IX U. D. 108=10 L R. Rev. 246=12 R. D. 826. 

® Rajpat V. Chandrapat, XVI U. D. 550. 

9 Sheo Shankar Lai v. Sheo Prasad, II U. D. 217. 

19 Sarjoo Prasad v. Saltk, IV U. D. 400 

11 Darogha Lai v Sri Nath, VIII D. D. 119=8 L. R Rev 348=1927 B. 0 412= 

X D. D. 133=10 L. R Rev. 206=11 R. D. 573 ; Raghubar Dayal v. Sri Shambhu 
Prasad, VII U. D. 5=1926 R C. 107=7 L. R. Rev. 110=12 B. and Cr. L. J. 118= 
10 B. D. 3. 

1* iJam Nath Baksh Singh v. Spetial Manager, XII U. D. 159. 

1* Pirthi Lai v. Muhammad Jafar, XI U D. 80=11 L. B. Rev. 108=14 R. D, 
312 ; Heera Singh v. Gajju Singh, XIII U. D. 180, 
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Where the sMkmi of an ex-proprietary tenant purchases the proprietary 
rights in the land, he becomes the landholder of the ex-proprietor. If 
the latter obtained a decree for ejectment of the former as shikmi but did 
not obtain actual possession, in a civil suit by the ex-proprie(or against 
the former shikmi for ejectment as a trespasser, it was hold that the 
shikmi as the landholder had wrongfully ejected the ex-proprietary tenant 
who should sue under section 183, and if no such suit was brought with- 
in limitation, the land became the khudkasht of the landholder * 

3. Person occupying without consent. — A person who has 
entered into occupation of land without the consent of the landholder 
cannot be said to be a tenant,* 

A tenant who on being wrongfully dispossessed by his landlord does 
not seek the proper remedy for restoration but otherwise dispos.sesses the 
latter is a trespasser. 

A tenant duly ejected, e. g., under section 171, cannot sue to recover 
possession under this section.® 

Where a surrender has bean accepted and possession delivered by the 
court to the zamindar the tenant repudiating must sue under section 183 
and not under section 59.^ 

A tenant who has abandoned cannot sue under section 183 after the 
finding of the court that the tenancy was extinguished thereby.® 

4. Usufructuary mortgagee of holding. — The mortgagee of an 
intransferable holding, <>. y , an occupancy holding since 1902, is not a 
tenant,® though he has been paying rent direct to the landholder. Sup- 
pose the mortgage was made before 1902. In the case of a transferable 
holding such as a fixed-rate holding, it was held in one case by the 
Allahabad High Court, that the mortgagee if he paid rent direct to the 
zamindar was a tenant who could sue under section 79 of Act II 
of 1901,* (present section 183) but in a later case® the same court 
held that such a mortgagee did not become the tenant, as, in spite 
of the mortgage, the mortgagor remained the tenant and to infer a 
tenancy in the mortgagee from the payment of rent is to say that the 
mortgagor’s tenancy has come to an end — an impossible position. 

1 Gauri Ganesh v, Banhey Lai, XII U D. 229=15 B. D. 667. 

® Harbhajan Singh v. Behari Baksh, B. B. 8 of 1903 ; Shea Nandan Singh v. 
Lachman Rai, 29 I. C. 4475=I U. D. l90=l R. and Cr L. J. 79 ; Muhammad Mehdi, 
V. Ram Dei, XII U D. 59=12 L. R Bev. 31 ; Contra, Wazir Khan v. Bhiggan, IV 
U. D. 821=6 B. D. 399. See also Bisal Singh v. Malar Behari, B. R. 6 of 1925. 

* Viveh Singh v. Ram Laly 1938 A L. J. (B. R.) 119. 

♦ Mahadeo v. Muhammad Rizwanullah, XX U. D. 337=1939 B. D. 375. 

S Deputy Commissioner v. Bindra, XX D. D. 361=1939 B. D. 418. 

• Oauri v. Ram Lagan, V D D. 222=9 R. aud Cr L J. 1=1922 R. 0. 268=4 H- 
P. L. R (B. R.) 35=3 L B Rev. 513=7 R. D. 415 

1 Ram Narain Singh v. Rampat, 10 A. L. J 178=8 I. 0. 1007. 

® Saudagar Singh V. Ganga Singh, 19 A. L. J. 702=1921 A. 1. R. All. 110=IV 
U. D, 736=6 B. D. 318=7 R. and Or. t J. 219. 
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Recently the Board has held that both the mortgagor and the mortgagee 
constitute the tenant of the mortgaged holding.* There is no doubt that 
on wrongful dispossession of the mortgagee the mortgagor may sue under 
the section.* 

5. Sub-tenant. — What has been said as to mortgagees applies 
mostly to sub-tenants. A sub-tenant can sue the tenant under this section. 
Should he be dispossessed by the zamindar without any collusion or con- 
nivance, on the part of the tenant-in-chief, will section 1 83 apply ? The 
zamindar is certainly not his landholder, or a person claiming as 
landholder to have a right to eject, or a person claiming through the 
landholder or such person.* In Tilai v. Ram Narain,* the zamindar or his 
thekadar who had actually dispossessed a sub-tenant was held not to be 
the latter’s landholder. Even if the tenant-in-chief had relinquished 
his holding which was in the occupation of the sub-tenant, it was held in 
Oudh that since his landholder, the tenant-in-chief, had not dispossessed 
him, the zamindar who had dispossessed him could not be sued under 
the section.® The High Court held that such a suit lay in a Revenue 
Court as the person dispossessing was a landholder though not of the 
plaintiff, as the word his was not used® before the word “landholder” in 
the latter part of section 99 (1) (a) of the Act of 1926 (now section 
183 (1) (a)). If correct it will hold good now. As will be seen presently 
a great deal depends upon the allegations in the plaint ’ 

A zamindar taking possession of a holding by favour of the sub- 
tenant, is technically a sub-tenant and may be ejected as such with the 
sub-tenant, although his possession has extended beyond the period of 
limitation for a suit under section 183 and his possession is not adverse 
to the tenant.® 

6. Alluvial accretion. — As regards land added to a holding by 
alluvion, it becomes a part of the holding and hence there is no question 
of the application of section 180 to such land.® 

7. Encroached land,— Where a tenant encroaches on the land of 
his landholder, he is a trespasser as regards the portion encroached upon. 
The landholder may sue to eject him therefrom or sue for enhancement of 
rent ; but until he takes the latter course, the tenant remains a trespasser, 


* Kunj Behari Singh v. Lakhpat, XVIII U. D. 23.’5=1937 B. D. 329. 

* Ram Narain v. Haihim AH Khan, III D. D 356=1 U P. L, B. (B. B.) 33=4 
I. 0. 293=4 B. D. 177, 422. 

» Shyam Lai v. Jlira Nath, 1934 A. I. B. All. 685=1934 A. L. J. 566=XV U. D. 

(H. C.) 130=15 L. E. Bev. 403=18 B. D. 306. 

* III U. D. 281=4 B. D. 104. 

® Abdul Khan v. Thakur Prasad, IV U. D. 287. 

6 Qovind Prasad v. Kandhai Singh, 1935 A. 1. B, All, 631=1935 A. L. J, 1057 
=XVI U. D 479. 

1 So held under Act 18 of 1873 ; Kalian Das v. Tika Ram, 2 All. 137 ; Muaszam 
Ali V. Shea Prasad, 7 N. W. P. 259. 

8 Deli Prasad v, Nazir Khan, 14 L. B. Bev. 94=XIV U. D. 38. 

9 Qhai^mal v. Bhagtnan, II U. D. 680. 



574 U. P. Tenancy Act — Ejectment [Chap, VIII 

and if he is turned out by the zamindar, he cannot have recourse to 
section 183. 

8. Or prevented from obtain ingf possession. — This settles a 
conflict of authorities under the Act of 1901,* in favour of a person 
entitled to possession but prevented from obtaining it. 

Under section 108 (10) of the Oudh Act, whore the suit contem- 
plated was for the recovery of occupancy of land, the word “ occupancy’’ 
was held to mean physical possession of a hohling by cuhivation ; and 
it was also held that a plaintiff who had never boon in actual possession 
could not sue the person who prevented him from collecting his share 
of the profits.* A similar view was held by the Board * These rulings 
seem to ignore the words “ or prevented from obtaining possession.” 

The expression otherwise than in accordance with the provisions of 
the law for the time being in force qualifies these words also. The 
following are instances : — preventing the lawful heir of a decea-ed 
tenant from taking possession, ♦ either by putting in another man or 
collecting rents from sub-tenants, or being in physicial occupation 
not allowing possession to a mortgagee of a transferable holding who 
has, afier the ejectment of the tenant, purchased it in execution of 
his decree on the mortgage not permitting the lessee of certain 
property from the zamindar to obtain possession becauso of a sale 
by him to another person •? not permitting a sir owner of mortgaged 

t See the cages cited in footnotes 4 o‘i this page to 3 on next page. 

* Chandika Bahih Singh v. Rnghu Nath, 16 0.0. 105=18 I C. 284 ) Gaya Din v. 
£odhi, VIII U. D. (H. 0) 144=8 L. R. Rev. 145=4 0 W. N. 100=1927 R 0. 145 ; 
Abbas All Khan v iluhammad Khan, Sel Ga No 243 ; Ashiq Ah v. Ghutan Samar, 
VI U. D. (U. G ) 140=5 ti E. Rev. (0.) 7=1923 B. G 210=74 I. G. 553=1924 

A. I. B. Ondh 175=11 0. L. J. 18=8 R. D. 47 ; Gaya Din Singh v. Chauharja, 10 0 
L. J. 178=73 I. G. 238=1924jA. I. B, Ondh 14 ; Baghubar Dayal v. (Jliandan, 10 

0. G. 23, 27, bnt see Faith liuhammad v. Bhawani, 14 0. G. 60. 

3 Bam Das Singh v. Udit Narain Singh, 1939 A. L. J. (B. R.) 53=XX U D. 
189=1933 B. D. 179. 

* Bidyav. Daryai,yiV.D H. G. 124=5 L. R. Rev. 184=1924 B.G 226=10 

B. and Or. L. J. 254—1924 A. I. R All. 678=9 R. D. 407 ; Aidal Singh v. Gyan 
Singh, VI U. D. H. 0. 243=5 L. R. Rev. 257=10 B. and Gr. L. J. 297=79 I. C. 
318=1924 R. 0, 164—1924 A. I. R. AH. 615—9 R. D. 415 ; iluh. Zafar Yah Khan 
v. Abdul Razsak Khan, 26 A. L. J. 820— IX U. D. H. G 183—9 L R. Rev. 238= 
111 I. C 238—1928 A. I, B. All. 532—12 B. D. 421 j Gaya Din v. Lcdhi, VIII 
U. D. H. 0. 144—8 L. R. Bev. 146—1927 R. 0. 145. 

s Bam Lai v. Chunm Lai, 27 All. 372—2 A. L. J. 69—24 A. W. N. 281 ; Beni 
Bat V. Parbaii, 18 A. W. N. 196 ; Birham Khnshal v. Sumera, 11 A. L. J. 310=18 

1. 0. 957=35 All 299 ; Nakched v. Gulab, II U. D. 32 ; Gaya Sahu v. Msndhai, II 
U. D. 431. 

* Collector of Benares v. Shiam Dae, 13 A. L. J. 329, see Abdul Boson v. 
Makhdum Bakeh, 15 A. L. J. 502—39 All. 455. 

T Sukhdeo v. Sheobhajan, 24 A. W. N. 172. 
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sir, in whoso favour exproprietary rights have arisen on a sale of his 
prorietary rights, to obtain possession of the holding not permitting 

the auction purchaser of the mortgagee of the interest of a lessee under 

a lease which conferred on him transferable rights to obtain possession, 
as the zamindar defendant had ejected the tenant under section 59 of 
Act II of 1901* (present section 168) ; the vendee not allowing the 

vendor to take possession of his exproprietary holding, the tenant 

having first relinquished the exproprietary rights and then almost 
immediately reprobated the relinquishment.* 

A person to whom a lease has been given over the head of a setting 
tenant cannot sue the latter under this section.^ 

If a lawful heir docs not obtain possession, but other persons do and 
are ejected by landholder as trespassers, a suit by the lawful heir more 
than 3 years after ho become entitled to possession, i. death of the 
tenant, will bo time-barred.® 

Note the words “ provisions of the law for the time being in force.” 
The Act of 1926 had the words “ provisions of this Act ” which showed 
that the section applied only to dispossession after the Act came into 
force and not to dispossession before the commencement of the Act.® Now 
the words have been changed and the section will apply to any disposses- 
sion whether before or after the commencement of the Act, provided it 
was not in accordance with the provisions of the law for the time being 
in force. 

9. Tenant ejected from his holding.— This is necessary to bring 
in the section. 

To make the section applicable there must be dispossession ; mere 
catting and misappropriation of crops is not necessarily dispossession. 
Hence a suit for compensation tor the crops is cognisable by a Civil 
Court unless dispossession is also proved.^ 

* Sant Dat v. Bal Karan, V D D. 528 ; All Rata Khan v, Mtth, Zafar Khan, 
XI U. D. H. C. 128=11 L. R. Rev. 50=1930 A. I. R. All 311=127 I. 0. 688=14 
R. D. 150. 

* Bahadur v. MoU Chand, 47 All. 589=23 A. L J. 409=6 L. R. Rev. 13.3=VI 
U. D. H. C 458=1925 R. 0. 276=11 R. and Cr. L. J. 183=1925 A. I. R. All. 
580=88 I. C. 224=9 R. D. 181. 

* ATisAan SoAai V. ZJaZi/i SinjA, VII U. D. H. 0. 216=7 L. R. Rev. 387=1926 
R. C. 483=1927 A. I. R. All. 125=98 I. C. 907=9 R. D. 213. 

® Sam Jag v. Baidehi, XX U. D. 330=1939 R. D. 122. 

® Dwarka v. Nagtihar, XV U. D. 331=15 L. R. Rev. 562 ■ 

® Sam Karan Singh v. Sam Dat Singh, 54 All. 297, (P. B.)=1931 A. L. J. 1018 
= 1931 A. I. B. All. 635=15 R. D. 815 ; Sheo Shanker Singh v. Sangram Singh, 
1938 A. L. J. 373=1938 A. I. R. All. 259=XIX U. D. (H. 0.) 52. 

7 Khuihi Ram r. Manta, 1931 A. L. J. 692=1931 A. 1. R All. 699=133 I. C. 
639=15 R. D. 564=XII D. D (H. 0) 180=12 L. B. Rev. 331; Ram Saran Das v. 
Ear Kithtn, 18 A. L J. 434=58 I C, 64=IV D. D. 769=6 B. D. 348. 
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This distinction between actual dispossession from the land and 
cutting of crops is deemed doubtful by the Board.* 

If l)oth dispossession from land and cutting of crops exist there i.an 
lie no doubt that a revenue court is the proper forum for recovery of 
the value of the crops.* 

Granting a lease to another, even to a member of a branch of the 
Hindu family to which an occupancy holding once belonged, on a 
separate and distinct contract, is ouster of the family, and any other 
branch or member of the family must assert his rights within limitation 
from the date of the lease.* 

A gave a lease of a village, including mat and sayar items, to B ; 
and during the continuance of the lease allowed other persons to enter 
on a part of the property leased, and to dig earth and remove it for the 
purpose of making bricks. Held per Strachey, 0. J. and Banerji, J. 
that this was not dispossession. Held per Aikman, J . that that was 
dispossession protanto* 

Actual physical dispossession is not always necessary. Where a 
zamindar so interferes with the possession of a tenant, not personally 
occupying the land, as to induce the under tenants to pay rent to him 
(the zamindar), his interference amounts to dispossession.® 

A tenant is ejected in accordance with the provisions of this Aci, 
(1) by Court’s order on an application e. g., under section 54 or section 
175 or in a suit under section 171 or 172, (2) by surrender, and (3) by 
abandonment, 

fjjeotment in execution of an ex parte decree for arrears of rent and 
an ex parte decree for ejectment is not ejectment otherwise than in 
accordance with the provisions of the law. The tenant’s remedy is a 
proceeding to set aside the ex parte decree.® 

The tenant objected to an application under section 61, Oudh Act, 
when the landlord proceeded to eject him under that section on account 
of an outstanding decree for arrears of rent, but did not appeal when 
the decision went against him. On his actual ejectment under the 
order passed he could not sue on the ground that his ejectment was not in 
accordance with the provisions of the Act,* The decision in the cases 

1 Watiir Khan v. Debi Dayal, XIII U. D. 183=14 L. R. Rev. 46. 

* Chet Ram v. Sahaba, 13 A. L. J. 102=27 I. 0. 533 ; Kaehi Sahu v. LeJehraj 
Singh, XX U. D. 26=1938 R. D. 882. 

* DMi V. Sitol, 12 L. R. Rev. 396*stXII U. D, 302-=l5 R. D. 730. 

* Suleman v. Baroda, 19 A. W. N. 148. 

® Hoyamobatty v. Sreekiihen, 14 W. B. 68 ; Radha Madhub v. Juggunnath, 14 
W. R. 189. 

* Noor Muhammad Khan v. Mehdt AH Khan, XII U. D. 11. 

? Kalka Singh v. Bakar Ali Khan, III U. D. 162, not followed in TribhuwM 
Bahadur Singh v. Mathura Singh, IV U. D. 366, and opposed to Shea Balak v. Raje 
of Amethi, III U. D. 884. 
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cited in the footnote proceeded on whether the right of appeal conferred 
by section 120 of the Oudh Act applied to ejectment orders nnder 
section 61. The case in IJI U. D 162 proceeded on the ground that an 
appeal lay, whereas the other cases proceeded on the ground that no appeal 
lay. Hence these cases are anthority only for this tnnch that if an appeal 
lay from an order of ejectment, omission to appeal will bar a suit for 
wrongful ejectment. 

If on appeal the amount of arrears for which ejectment was ordered 
was reduced, ejectment for the amount originally decreed brought the 
case under the section.* 

Where a tenant deposits the full amount of the arrears due, although 
the decree for arrears including interest and costs, owing to miscal- 
culation, shows a larger amount, and is ejected for non-payment of the 
decretal amount, his ejectment is illegal.* 

Where under the law (e, g. section 52 Oudh Rent Act) a tenant may 
avoid ejectment by paying the decretal amonnt only and not also 
the costs, but a compromise provides for payment of the costs also on a 
certain date, and the tenant is ejected for non-payment of the whole 
amount accordingly, his ejectment is not illegal and he cannot sue 
under section 183.* Loss of possession in any other way is ejectment 
otherwise than in accordance with the provisions of the Act, and gives 
the tenant a right to sue under section 183. For instance, a clause 
in a lease gives the lessor the right to re-enter on the land leased at 
any time he pleases or at stated seasons even against the wishes of the 
lessee. If the lessor, acting upon this clause, deprives the tenant of 
his land or any portion of it against or without consulting the wishes 
of the latter, a right of suit under section 183 accrues.* So if he 
re-enters on breach of a condition in the lease which empowers him to 
do so.® So where a wajib-ul-ars recorded that the landholder was in the 
habit of sowing indigo in his tenant’s fields, that the rent of the fields 
for the time they were under indigo was to be deducted from the 
tenant’s rent and that the fields were to be restored to the tenant after 
the indigo was cut, and the landholder sowed indigo in a tenant’s field 
without consulting his wishes, the latter was held entitled to sue for 
rreoovery of possession.® 

I Where a tenant agrees to surrender but does not vacate his holding, 
[there is no surrender. A landholder who acting upon the agreement 

! * Earn Latan v Ajudhia Estate B. B. 10 of l9l4’=»I U. D. 78*=1 0. L. J. 385=> 

||5 I. C. 660| (the ejectiueot took piece while the appeal was peoiiia^.) 

I * Maharaja v. Mahahir, XX U. D. 18»=19E8 R. D. 778 ; Perahadi v. Ram Jat, 
|7 R. D. 148. 

,, * Ballu Siitffli V. Uma Shankar, XX U. D. 11=1938 B. D. 761. 

* Sohhai V. Ram Prasad, 7 I. C 486 ; Chekhuri v. Ram Deo, 1938 A. L. J. (B. 
B.) 61=XIX U. D. 198-=1938 B. l>. 601 

® BabibuUa Shah v. Surji, 16 0. 0. 295=15 I. 0. 867. 

® Ram Subhag v. Rukmani Sereak, B. B. 12 of 1891, 

T. A.— 73 
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lets another tenant in exposes himself to a suit under the socl,ion.i 
Where the landholder has dispo.ssessed the right Eul tenant by putting 
another person in possession, a suit against the latter or both comes 
under this section . 2 

Where a landholder treating a holding, which had been mortgaged 
validly but over which the mortgagee had never oblainod possession, as 
abandoned, and settles it with others, there is dispossession ® 

Where there is a body of persons, constituting the tenant of a 
holding, which is recorded in the name of only some of them, say A, B, 
and C, and proceedings for arrears of rent under .section Hi 8 are taken 
against them only, and they and another person who was a co-tenant to the 
knowledge of the landholder, are ejected from the holding, this other 
tenant cannot bo said to have been ejected otherwise than in accordanci 
with law (more so, if the landholder did not know of his co-t( nancy). ^ 

If the number of co-tenants was large, and proceedings under sectioi 
168 were taken against some only without the knowledge of th 
others, the case mighi lie differont.s 

Where A is admitted to a tenancy by 5, the l.indholder, and is 
dispossessed by a stranger C, ho may <110 C for recovery of possession 
under section 180 within limitation. If .S ejects C as trespasser, A’s 
tenancy still subsists and if B lets the holding to D, he dispossesses A 
who must sue B and D under this section within limitation from the 
date of D's admission.® 

A sued to eject 5 as a trespasser. B's plea was occupation will’ 
consent. The khatauni showed C as tenant-in-chief and B a- 
Jeabiz. The suit was decreed and it was held that if C bad rigk t 
tenant bo could sue under the section when A having ejected B 100 
the land in his own cultivation or let i) to another, and that sinf 
B had ignored C in his defence and took possession against him, nothin 
would be gained by making C a defendant as he could get no reli 
against B in the suit.^ 

A dakhaldihani of proprietary rights does not amount to disposses"' ' 
of the expropriotor from his expropriotary right in his sir, nor does . 
subsequent proprietor’s collection of rents from the exproprietor’jt 
tenants in possession of the sir not by some overt act, but \ ^ 
background, amount to such dispossession,® secus, if it is done opt ,jj^ 
and to the knowledge of the tenant.® 
- ' 

t Shiva Tahal v. Jawdhir Lai, 31 1 0. 794=1 U. D 51 

* See eectioD 185, Moula v. Bahala, 19 All. 34=16 A W. N. 169 ; Sokhat v. A ^ 
Prasad, 7 I. 0. 486 ; Balbhadar v Sumaru Rai, 13 A. L. J. 295. 

® Raghu Nandan v Gur Churan Prasad, XIV U. D. 372=14 L. R. Rev. 702. 

♦ Krishna v. Suheb Singh, XVH U, D 296=1936 U. D. 393. 

S Ibid. 

« Ganga Ram v. Hira Lai, XVII U D. 361=1 9.S6 R D. 477. 

1 Shfo Narain v Shea Baton, 1938 A. L J (B. R.) 18. - 

^ Balrajee v. Sarju Prasad, 10 B. J 759=27 I. C 20=1 U D- ' 
Jhamola Kunwar v. Bhairon, IV U. D. 226=6 R. D. 429. 

9 Jnagat-un-nissa v. Uithan Kwaar, IV U. D. 368=3 D. P. L. R. (B. R.) 

R. D 349 
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An ejechneiit may not ho in accordance wiili the provisions of the 
Act though carried out under some of its provisions, e, g., when eject- 
ment is hy not ICO to a person who is not liahlo to ejectment in that 
way > 

A tenant ejected without sufficient, notice as required by the law 
may sue umler the section * 

Po-^e3sion of his holding given by a tenant under a usufructuary 
mortgage to tlio zamindar is not former’s dispossession otherwise than 
in accordance with the provisions of the law.® 

Ejectment of a subtenant is disposso.■^sion of the principal tenant 
and those deriving title from him. Ejecting the sub-tenant of a 
portion as a trespasser on the assumption that the holding had been 
surrendered is ejectment of the tenant otherwise than in accordance 
with the provisions of the Act.* A. an occupancy tenant, makes a 
usufractuary mortgage of his holding to 5, who sublets it to C. On 
A’s death his son D is enieied as the tenant-in-chief and f7 as the 
subtenant. The zamindar sues to eject C, and on his plea that he is the 
tenant of B, the laiter is made a defendant The Court orders C’s 
ejectment. This, according to Binerji, J amounts to dispossession of 
the lonant-in-chief, D, and of his mortgagee B. If D does not sue 
within the period of limitation, his rights become extinct, and hence the 
rights of (ho mortgagee also. A suit by the mortgagee in the Civil Court 
is of no avail Ejectment of a tenant puls an end to a mortgage executed 
by him so far as it affects the holding.® 

If the admission by a mortgagee while in possession under his 
1 rtgago was not improper for a prudent owner, the mortgagor should 
not after redemption inteifere between (he tenant so admitted and his 
sub-tenant, as that would moan interfering with ( he tenant’s right of 
posse.ssion,^ 

Ejectment as a subtenant by a Revenue Court of a person alleging 
:,him.«elf to be an under-proprietor, did not debar the latter from suing 

a Civil Court to estaldish his title.® 

% 

\ Khadim Ilutain \ Jamil, 1.3 0 0 1H8=7 I C. G08 \ Nanl-u Siogh y Hutam, 

f . 0. 83 ; Pargash v. Adnja Dul Udnx Parlab, 12 0. 0 90=2 1 C. 269 ; Kharatwi 
jp Partah Narain Singh, B 11 4 of 1802; Jfaheih v. Rttdra Pariah Singh, I U. D, 347; 
f ij Narain v. Partah Bahadur Singh, V U. U 364=4 L B Bev 123. 
f * Mangru v. Huh. Ishaq, III U. D. 467. 

: s ® Abilahh v. Liladhar, 46 I. 0. 549 (A). 

I * Sarup V. Parhhu Shankar, XIX U. D. 15=1938 B. D. 11. 

S Pahalwan v. Satrupa, 25 A. \V. N. 178=2 A. L. J. 471. 

® Muhammad Ismail v Murtaza Husain, II U D. 745 ; Shahzad Singh v. Baldso 
Singh, 1930 A L. J. 590=1930 A. I. B All. 352=126 I. C. 362=11 L. B. Bev. 52 
=XI U. D. (il. C ) 130=14 B. n. 1.52 

1 Jagra v Kalpi. II U. D 659. 

8 Barsati v. Sarju Piasad, 1939 A. I. B. Oadh 10=1938 0. W. N. 1074=1938 
B. D. 855. This will not he true uow. 
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An ejectment in dne course o£ law or by order of Court is not 
within the section, although the order may be subsequently revorsed,* 
unless the reversal is on the ground that the decree was without 
jurisdiction.* Should a Court eject for a cause not mentioned in the 
Tenancy Act, there may possibly be a cause for a suit under this seetion, 
but a plea of res judicata will have to be met. An ejectment under the 
decree of a Civil Court which had no jurisdiction under the Act to try 
a suit for ejectment is wrongful dispossession.* Wheie a minor is 
ejected because of the existence of an ex parte decree for rent against 
him, and the decree was passed in a suit in which a proper guardian 
ad-item had not been appointed to him and the one appointed was 
guilty of gross negligence, he was held to have a right of suit under the 
section.^ 

An ejectment in execution of a Civil Court decree, e.g., a decree 
for redemption of a mortgage,® or a decree for specific performance,® is 
not an ejectment according to the provisions of the Act, (as required by 
the Act of 1926) and the person ejected may sue under section 44 of 
that Act. But now the language of the corresponding section 183 has 
been changed and the ejectment must have been otherwise than in 
accordance with the provisions of the law for the time being in force, 
(not necessarily this Act). 

IVhere a zamindar purchased a fixed-rate holding from the female 
heir of the last male holder, a suit by the reversionary heirs of the latter 
for possession must be brought within three years of the /.amindar's 
possession.* 

Where a landholder takes illegal possession of a holding tho tenant 
cannot sue under section 180 or in ejectment, but must sue under 
section 183. See note 9 to section 180 arite. and tho next noto. 

Where the landlord takes possession of a holding surrendered by 
its subtenant, the tenant-in-chief must sue within limitation to 
recover.® 

10. By his landholder, — For meaning of landholder see section 3 
(11). The section does not apply where the wrongful ejectment is bj 
a third party.® The zamindar is not the landholder of a subtenant jf® 
tenant-in-ehief in his zainindari. See note 5, at p. 573 supra. 

1 Thahurdin v. Mannu Lai, 19 Alt. 456=»17 A. W. N. 101 ; Dhondhu y. £a(ii 
1 Leg. Bern 183, but see Kharatun v. ParUtb Narayan Singh, B. B. 4 of 1892. 

* Binda Prasad v. Jai Gopal, 2 U. P L. B. (B. B.) lOO^G Bev. and Or. L. J. StS"^ 
=IV U. D. 223=6 B U. 424. 

* Kedar Nath ▼. Ram Hit, 13 L. R. Rev. 63 ; Thak ur Prasad Si ngh y. Bhagwai 
Das, XIll U. D. 49. 

4 Darshan Lai y. Kunwar Bahadur Singhi XI U. D 208. 

® Baij Nath Pathak y. Gaya Dm Singh, 1934 A. L. J. 389<=1933 A. 1. B- All. 
725-=XV U. D. (H. 0.) 125=15 L. B. Bey. 378=18 B. D. 302. 

e Ghandtka Prasad y. Bhatron Prasad, I U. D 34=30 I. C. 811. 

7 Badri v. Sarju, 36 All. 55=12 A. L J. 29=22 I. C 668. 

® Bashir Uddin ^an y. Duli Chand, 14 L. B. Bey 44=XIV U. D. 22. 

B Panchu v. Dtp. Com. 1929 A. 1. B Ondh 286=113 I. C 734=12 B. D. 1927. 
But see Govind Prasad y. Kandhai Singh, 1935 A. I. B. All. 631, cited at page 573 
ants. 
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Where a tenant is dispossessed by a person claiming to hold throngh 
a zamindar on the basis of a registered lease the lemedy of the tenant 
is under section 183 and not section 180 for even if the lease as invalid 
it does not jireveut the claim from being a bona fide one so as to being 
the case under section 183.* 

Where a plot of land is part of plaintiff’s holding but the defendant 
is in cultivating possession and the lambardar states or his receipts show 
that he collects the rent of it from the defendant, the plaintiff’s remedy 
is a suit under the section and not under section 180.* 

A defiacto landholder, though there are other recorded proprietors 
in the khata kliewat, is the landholder.* 

The differentiation between sections 180 and 183 lies es.-entially in 
the fact that section 180 can only be resorted to by the person entitled to 
adn.it him to occupation against a person occupying land or retaining 
possesion without his consent, and section 183 only by a tet.ant against, 
the landholder or other persons mentioned in clauses (a) and (b) of 
section 183(1). A tenant is of course not the landholdt'r except as 
regards his snl .tenants. 

Co-sharer, —One of several co-shareis in a mahal is not the landholder, 
hence if he is dispossessed of land occupied by him a.- tenant by one of the 
other co-shareis, he has no right of suit under section 180 becau.so being a 
tenant, ho is not the person entitled to admit to occupation. His remedy 
is either a suit under section 183 when the landholder, i.e., the entire 
body of co-sharors, has ejected him, or a civil suit, In Narain v. JDalla^ 
a suit under section 79 of Act II of 1901 (present section 183) was held 
unmaintainable, but a suit under section 34 (present section 180) was 
held to lie. fSo far as the latter part is cencorned, the ruling is of no 
value now, as section 180 gives a remedy only to the person entitled 
to admit, which a mere co-sharer is not. In a suit under section 183 
by a co-sharer claiming as tenant, the fact of tenancy if challenged has 
to bo proved. 

If a co-sharer occupies as co-sharer more land in a mahal Iban he is 
entitled to, and the other co-sharers object and dispossess him, his only 
remedy is a civil suit. 

Wheie a tenant is dispossessed l>y the entire body of co-sharers bis 
remedy is a suit under section 183 and not under section 180 because 
he is not the person entitled to admit and section 183 specially applies, 
nor can proceedings under section 17.5 be taken by treating the 
landholder as subtenant.^ 


1 Jamiluddin v. Chhoto, 1941 B. D. 317. 

* Dharan Singh v. Narain Singh, XVIII U. D. l71-=-l9d7 B. D. 207 ; Chehhun 
V. Rant Deo, 1938 A. L. J. (B. B.) 61“XIX U. D. 198. 

5 Ram Ktshun Singh v. Ram Dae, 14 L. B. Bev 377=^1^ U. D.4 63, 

* IV U. D. 384. A similar view was taken in Raj jab Husain v . Aloyt, AA U. U. 
197^=1939 R D 202 

6 Risal sinnh v Matar Behan, B. B. 6 of 1925=VI U. D. (B. B.) lxxxvii=6 L. 
B. Rev 163= I B and Or. L. J. 228-=1925 E. C \SaUg Ram v. Ganga 
Prasad, IX U D 147'=9 L R. Bev. 302 =-12 R. D 719 ; Abdul Khalil v. AfittuZ 
Majid, XI U. D bb \ Bimmal Singh v. Chunni, B H. 6 ot 1912, but see Wamr 
Khan V Bhiggan, IV U. D (II. C ) 821=6 B. D. 399 ; Am Atsa v .Tagranm, XI U. 
D. 66 ; Ram Kishan Singh v. Ram Das, 14 L. B, Bev. 377=XI\ U. D. 463. 
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A lambardar disposseseing a tenant brings himself within section 183 
)mt not, if he did not act as lambardar bat only as a co-sharer.^ 

One of two lambardars of a inahal wrongfully look possession of a 
tenant’s holding and afterwards became the sole lambirdar. A snit 
under section 99 of the Act of 1926 within G months of the sole 
lambardarship was in time, no possession before that counted.* 

In an Oudh case it was held that a lessee from one of a l)ody of co- 
sharers should be deemed to lie tenant of the body and hence a suit by 
such lessee against the lessor and the other co-sliarers was one under 
section 108 (10)* (present section 183). 

Under Act II of 1901, section 79 of which (now section 183) was 
not so widely worded, and section 34 (now section 180) did not confine 
the remedj' thereof to the landholder, it was held, and rightly, that in 
such a case ilie remedy of a di.sposse-ssed tenant against tlio co-sharer 
who dispossessed him was a civil suit with a limitation of 12 years under 
Art 142 or Art. 144, Limitation Act.* 

In some of the cases, the suits of the dispossessed tenants were under 
section 34 (now section 180) read with section .58 of Act 1! of 1901 
(now section 175) and were held to have been rightly brought,® though 
this would not bo so now. 


1 Sarto T. Dalit, 1927 A. 1, 11. All. 629=V1II U. D. (H. 0) 217«=8 L. B Bev. 
237=1927 B. C. 257=104 I. 0. 465=>U B. D. 421. 

a Debi Prasad v. Naur Khan, 14 L. B. Bev 44=-XIV U D. 38 
3 Earn Bet v. Pirthi Nath, 1935 A. I. B.Oaih 229=XV1 U. D 150=1935 0. W 

N. 257=1935 B D. 102 

* Eani V. Edal Singh, 22 A. h. J 1J3=VI U D. (II. C.) 48=5 L. B, Bev 
37=10 B and Or L. J. 91=1923 B. 0. 573=78 1 0. 1041=8 B. D. 347 ; Chedda 
V. Achru Singh, 46 All. 690=22 A L J. 570=1924 A I R. All 572=VI U. D. (H. 

O. ) 266=5 L B Bev. 365=1924 R 0.331=84 I 0. 117=9 R D. 325, Adil 
Narain Singh v. Mahabir Prasad Singh, 1930 A. L. J. 684=1930 A. I B. All 398 
=VIIID D. (a 0.) 140 ; BAaiVo v Abdal Wihab, 19.11 A L J. 1098=1932 
A. I. B. All. 134=135 I 0. 555=13 L. B Rev 24 ; iliih Mmlim v. Sambhoo, XI 
U. D. (H. 0) 283=11 L B. Bev 250=14 K 1). 516 ■, Baswa v. Bishwa Nath, 
XII U. D. 17=11 L. B Rev. 368 ; Bitose V Baula Dad, 1 :l U 1). (LI 0) 19="9 
L. B. Rev. 357=1927 R C 454 ; Surto v Oo«t, VIII U. D. (U U ) 217=8 L.H. 
Bev. 237 Kali Charan v Jagan Nath, i927 B. 0 198=10 B. D 231=VII U V. 
146=8 L. B. Bev. 183 ; Lagan Eai v. Biya Bat, 1924 A, I. B. All. 507=VI U. D. 
(H. 0.) 121=5 L. R. Bev. 176=1924 B. C. 209=79 I. C. 1025=9 B D- ^0 ; 
Tirbsni v Jeut, XI U. D 154 = 12 L. B. Hev. 191 ; Pattibind v. Sarju Singh, ^ 

U. D. 170 ; AsgarBusain v Badbi, III U. D. 514, mast be taken to be bad law 

DOW 

® Adit Narain Singh v. Mahahtr Prasad Singh, 1930 A I.. J 681=1930 A. 1. B. 
All 398=124 I. C. 21=14 B D 365 ; Haawa v, Bishwa Nath, Xll U 1) 17 ; Surla 

V. Dalit, VIII U. D. (H. G.) 217 ; Tirbsni v. Jeut, XI U. U, 154=11 L. R. Bev. 191 
=14 R. D. 40 ; Patlibind v. Sarjii, X U. U. 170=13 R. D. 507. 
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In some cases which came up under the Act of 1926, these rulings 
were taken to be wrong.* 

In other cases, thpse rulings under Act II of 1901 were held to bo 
good law and it was held that section 44 (new s. 180) and not section 99 
(new section 183j of the Acc of 1926 provided the right remedy.* 

In Sukhdeo Rai v. Ram Dhari^ the Junior Member dissenting from 
the High Court rulings and agreeing with Ghurey Singh v. Lakhan 
Stngh* quod hoc, held th it a tenant dispoi'sessed by one of several co- 
sharers may sue either under section 44 within 12 years or under section 
99 of the Act of 1926 within six months. 

The Junior Member observed that where such a tenant sued under 
section 99 under a genuine misapprehension of facts that be has been 
forcibly ejected by a man in his capacity as a proprietor, his suit should 
not fail because he inighi have inme appropriately sued under section 44 
of the Act of 1926 

In Suk/irani v, Raghu Raj Singh,s the lamliardar let in A as tenant, 
and his only olher co-sharer A/ di-po.sse.csed A in contravention of the 
Act. A sued M under section 99, and it was argued that the proper 
remedy was a suit under section 44. This seems to have been accepted 
by the Junior Member of the Board, who, however, bold that the suit 
could not bo dofeaied on tint score, liecause the only difference between 
the two was that in one case the limitation was six months and in the 
other 12 years. 

In later cases the Board ruled that section 44 of the Act of 1926 
provided the proper remedy.® 

It was again held that the remedy of a tenant ousted by all the 
co-sharers was under section 99 of the Act of 1926. If it happened that 
after the suit for his ejectment had been filed, the defendant won over 
the other co-sharers or the landlord, he could put up a plausible plea that 
he was holding on behalf of the landholder, the tenant's suit under section 
44 (new s. 180) .should not be dismissed as he ought to have resorted to 

t Subedar Sinffh v. Komul Singh, 1929 A. I. B. All 656=10 L. K. Bev. 367=XI 
D. D. (H 0.) 49=119 1 C. 252=13 B. D 676 ■, Ram Agyan Pandey v. Chatrughun 
Singh, 1932 A L. J. 864=1933 A. I. B. All. 44=13 L. B. Bev. 261=XIII U. D. (H. 
C.) 158 ; Ram Chander Singh v. Niji, 1937 A. L J. 1249=1938 A. I. B- AH 66= 
1938 B. D. 106. 

* Ghurey Singh v Lalehan Singh, X 0. D. 223=10 L. B. Bev. 320=13 R. D. 
852) Biehu Nath Singh v DwarJca, 14 L. B Rev. 218. 

* XII U. D. 338=13 L R. Rev. 189. 

^ X U. D. 223. .Mso in Bamkiehun Singh v. Ram Dae, 14 L. B. Rev. 377=X1V 
U. D. 463. 

5 S.H U. D. 18=12 L. B. Rev. 309=15 B. D. 614- So in flaiwo v. Biihwa 
Nath, XII U. D. 17. 

a Sheo Raj Singh v. Sukhu, XV U D. 212=15 L. R. Rev. 350 ; RaghuUr v. 
Hardowari, XV U. U. 214; Chhedi Singh v. Ram Jag, XV U. D. 329 ; Biihu Nath 
Singh V. Dvaarka, XIV U. D. 76=14 L. B. Bev. 218. 
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section 99 (now section 183.) if the defendant can establish that the tenant 
was dispossessed for more then the period of liiniiation, and that ho himself 
has been recognised as tenant or hhudkaslit holder by . he whole proprietary 
body, the suit under section 44 failed. But if loss than the period of 
limitation had elapsed since his dispossession and it wa» not perfectly 
clear to all concerned that the poison who had taken possession had 
taken it on behalf the whole coparcenary body, the suit under section 44 
was not bad.* 

Where one of several landholders ousted a tenant in pur.suance of 
some supposed right the tenant could sue him for ejectment under section 
180.2 

A suit by a tenant against a person who said that ho was not in 
possession by favour of tho landholder but because ho laid claim to the 
holding by virtue of a title superior to tho recorded tenant was not 
under section 183 and is properly brought under section 180.^ 

A person who in collusion with the landholder had dispossessed a 
person must be proceeded against under section 183 and not under 
section 180 as tho tenant is not the landholder of such person. ♦ 

Where a person claimed to hold possession of a plot in virtue of a 
family partition to the exclusion of tho recorded tenant, and the claim 
was supported by the landlord, section 183 and not section 180 
provided the proper remedy to the recorded tenant. s 

On dispossession by his landholder, a tenant should sue under 
section 183 and it i' doubtful whether be can resort to section 59 or 
section 61.® 

He should not proceed under the section when the oosbarerwho 
dispossessed him collected whole of his rent.* 

11. On any person claiming as landholder to have a right to 
eject him. 

A holding belonged to A and B. B left tho village and A admitted 
C to the holding. B returned and dug up C's crops. C sued in a 
Civil Court for possession and damages. The Civil Court returned the 
plaint for presentation to tho proper court. The suit is under section 183 
(1) (a) as B claims to be the tenant-in-chief and therefoie the landholder 
as in section 183 (Ij (a).* 

The words “ claiming as landholder to have a right to eject him ” 
do not mention the time of such claiming. The natural meaning would 

1 Gvltari Ltd v. Nathu Lai, XVI U. D. 376. 

2 Dvlar Singh v. Gajraj Stngh, XVIII U D. 286=.1937 B. D. 449. 

2 Bhiki Khatilc v. Hang Rani, XIII D, D. 61. 

♦ Than Singh v. Chuitan Singh, XII D. D. 83=-15 R. D. 385. 

® Ram Lai v. Dharmi, XVII U. D 19*=1936 K. D. 33. 

8 Waeir Khan v. Dehi Dayal, XIII U. D. 183=*14 L. B. Bev. 46 ; relying on 13 
L B. Bev. 100 

1 Ram Piari v. Bhagwan Prasad, 11 D. D. 601. 

8 Bhopal V. Khairati Rat, XIV U. U. 211—14 L. R. Bev. 712. 
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be at the time of dispossession or prevention from obtaining 

possession, and not later, e. g., after the institution of the suit. There- 
fore, a claiming in the written statement of a defendant sued under the 
section may be left out of consideration altogether. 

A common instance is where a tenant after granting a valid sublease 
surrenders the holding or suffers ejectment therefrom or dies without 
heirs entitled to succeed him or the tenancy comes to an end in some 
other way sanctioned by law, and the zamiudar thereupon dispossesses 
the sub-tenant or prevents him from taking possession. Ordinarily, 
subtenants would have no remedy under section 183 against the 
zamindar, but in the case put, the latter would be acting under the 
claim of a right to eject. 

A plot of land was A’s kliudliaslit of more than 12 years’ standing. 
In 1917 he mortgaged it with possession to who let it out to C. A 
redeemed the mortgage in 192G-27, and took actual cultivating possession 
of the plot. C’s- remedy against A is a suit under section 183, as redemp- 
tion revived the rights of A to hold the plot as khudkasht, and not 
under section 180.* 

12. Cl. (d). Any person admitted to the holding by such 
landholder etc.— The words adtnitted to the holding etc., displace 
“ claiming through ” and produce an important change inasmuch as 
admission by such landholder or person must bo proved and a mere 
assertion of a claim through such landholder or person would not suffice. 
Section 18.3 does not apply to a tenant whose crops have been cut by 
some one who apparently disputes the right to the crops.* These 
words mean a person who has been put in by the landholder and 
who on the strength of such admission ousts the plaintiff, and 
cannot cover the case of a man who takes possession on some fancied 
right and whose riglit to possess is in fact repudiated by the landholder.* 
They include a person claiming by derivative title,^ e. g., as co-tenant,® 
or lessee from the landholder ® If the lease is not proved, the .so-called 
lessee who dispossesses the tenant, was not admitted by the landholder, 
and a suit for his eviction and damages will lie in a Civil Court.* The 
person dispossessing may alone bo sued ; but if ho claims by admission 
from the landholder, e g., as lessee, the lessor must also be joined as 

* Khedi Banwar v. Paltan Singh, XI 0. D. 145=14 B. D. 497. 

* Sheo Raj Singh v. Suhha, XV U. D 212=15 L. B. Rev. 350. 

® Sheo Man Miira v. Siial DagaJ, 14 L B. Rev. G86=XIV U. D. 356 

4 Bam Karan Singh v. Ham Dai Singh, 54 All. 299 fit'. B.)=1931 A. I, R. All. 635 
=16 R. D. 815. 

6 Ib. 

® This renders obsolete Liladhar v. Bhajju, 5 A. W. N. 332 ; Man Rat v. Jai Rami 
\b Chet Ram y Silo Ram, 46 All. 717=22 A. L. J. 713=1924 A. 

I. K. All 678=VI U. D. (H. C.) 319=6 L. B. Rev. 366=1924 R. C. 531—11 R. and 
Cr. L. J. 38=82 I 0. 251=8 R. D. 367 ; Thahar Dei v Parhhu, IV U. D. 636=3 
L. R. Rev. 42. 

^ Mahahir v. Khargi, IX U. D. (H. 0.) 68=9 L. B. Bev. 116=1927 B. 0. 573=4 
0. W. N. 973=105 1. 0. 778. 

T. A.— 74 
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deEendant.i Omission to implead the landholder in order to invoke 
the aid o£ the Civil Court will be ineffectual. Unless the person dis- 
possessing was admitted by the landholder, section 183 does not bar 
a civil suit against him.* A alleging himself to be the tenant of a 
plot, sues B for possession of a land alleging it to be part of a grove on 
the plot leased to him but wrongly included in revenue papers in 
B's tenancy land, but not under the same zamindars. The question 
as to which class of Courts has jurisdiction depends on who the lessors of 
A and B were. If B"s zamindars were some of the lessors of A, the 
suit falls under section 183 but if none of them joined in granting the 
lease to A, the suit is for the Civil Courts to decide.* Connivance is not 
authorisation : much less long possession even if there was authoris- 
ation ; it was hold that a civil suit against the person dispossessing 
was not barred. ♦ This is haidly coriect now The landholder is a 
necessary party to a suit under this clause (tide section 185). 

A trespasser dispossessed a tenant and the zamindar accepted rent 
from him. This does not imply his active consent to the dispossession of 
the tenant through the agency of the zainindar.® The ruling is of 
doubtful validity now. 

A held certain land in 1333, but was ousted from it in 1334 by B 
who look the land from the landlord and paid rent to him A’s remedy 
against is a suit under section 183 and not under section 180.* 

Where A claiming to be the tenant or a holding by admission by the 
landholder’s karinda is found to be a trespasser and prevents a lessee from 
the landholder from getting possession, he may bo sued by the lessee 
under section 183.^ 

In Oudh it was held that the enactment had no application where the 
contest was between two rival tenants claiming to cultivate the same 
land.* 


1 liaula V. Bahala, 19 All. 34, but see Sukhdeo v. Sftfo Bhajan, 24 k, W. N. 172, 
Dukhna Kumear v. Unkar Pande, 19 All. 452 ; Balkaran Singh v. Naraiit Bath 
Singh, TV U D. 88=1 L. R. Rev. 179 ; Sampur v. Duhari, XII U. D. 348. 

* Gaya Din v. Lodhi, VIII D. D. (H. C.) 144. 

» Maia Pratad v. Tika Bam, 1937 A. L J. 137=1937 A I. E. All 261— XVIII 
U. D. (H. C.) 8—1937 E. D. 72. 

♦ Bihuna v. Beiehu, 7 L. R. Rev. 289=VII U. D H. 0. 279=1 926 E. 0. 364=- 
1926 A. I. E. All. 531=24 A. L. J. 591=10 R D. 326 ; Ana Aisa v. Jagrania, XI 
U. D. 56=14 E. D. 350. 

^ Btni Madho V. Samlhu Nath, A. 1. R. All. 196=9 L. B. Rev 180—IX 
U. D. (H. 0.) 142=114 I. 0. 908=1928 B. 0. 64=12 R. D. 495. 

« Palakdhari v. Ramdu, XIV U. D. 69=14 L. R. Rev 237 ; Patru v. Shea Ha- 
rakh, XIV XJ. D. 164=14 L. R. Rev. 435. 

1 Tilak Singh v. Kalka Prasad, XV D. D. 449=16 L. R. Rev. 6. 

« Kalap Nath v. Mata Deen, 18 0. 0. 48=28 I. G. 859. This is modified now by 
the words of the heading. 
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A person claiming a holding as heir to a deceased tenant cannot be 
said to claim tho holding through the landholder.* 

Hence to evict a person who claims to bo the daughter’s son of a 
deceased co-tenant, the sou’s son of the other co-tenant may sue under 
section 180 and section 183 does not provide the proper remedy * 

As tenant or otherwise.— e. g., as jjurchasor, donee, tliehadar, mort- 
gagee, etc., etc. 

Where a lambardar mutwali admits a tenant, as he has the right to 
under section 245, and if other mutwalis and other persons claiming to 
hold from the latter dispossess him he may sue to recover possession 
under this section.^ 

May sue.— A suit may comprise the three items (i), (ii) and 
(iti) mentioned in sub-section (1) or may be for any of these items 
separately. Having sued for one of the items, will Order 2, Rule 
2 of the Code of Civil Procedure liar the remedy as regards the others ? 
It is certain that a suit for possession alone will bar a subsequent suit for 
compensation for wrongful dispossession, or for a improvement [sub- 
section (4).*] 

If he recovers possession, he cannot get any compensation for improve- 
ments [sub-section (2)]. 

Where the three items are sued for but the Court allows only some of 
them and refuses the others, Order 2, Rule 2, will bar a subsequent suit, 

Where a tenant after eviction under a decree for ejectment is rein- 
stated on the success of his appeal from the decree, his proper remedy is 
a proceeding under section 144 Code of Civil Procedure and not a suit 
for compensation for wrongul ejectment.® 

Where a tenant is wrongully disposses.sed and his crops are cut and 
removed, a suit for tho value of the crops is for compensation under tho 
section.® 

Where a tenant obtains a decree for compensation for his illegal eject- 
ment, the sum decreed is not liable to any reduction on account of rent 
for the period of his illegal ejectment.^ 

Where an act of cutting jungle wood by the superior proprietor is 
treated by the under -proprietor as an act of dispo.^session, a claim for 
damages for tho cutting was held to lie under section 108(9c) of the Oudh 
Act® (now this section). 


^ Ganga Charan v. Eahu Lai, XVI U. D. 188 

* Ganga Charan v. Babu Lai, XVI U. D. 188. 

* Bahu Ram v. Jaisna, XII U. D 224=15 R. D. 646. 

® This was also the view in Balgovtnd Lai v. JUahadeo Prasad, B. B. 4 of 1898, 
see also Ram Dularey v Suchitla, 19.38 A. L. J (B R ) 48=XIX U. D. 193. 

® Narendra Bahadur Singh v. Gormd Dayal, XIII U D. 145=13 L R. Rev. 
293. 

« Chet Ram v. Sahaba, 13 A L. J 102=27 I. C 532. 

^ Rajjab v. Ghulam llusain Khan, 1931 A. 1. B. Oa(ilil2=XII U. D. (H. C.) 16 
=14 R. D. 660. 

® Raghu Raj Singh v IVali Muhammad, 1927 A. I. R. Oudh 188=2 Luck. 492=4 
0. W. N. 421=11 R. D. 351=101 I. C. 503. 
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Where the zamindar cut shisham tree* that grew on the tenant’s plot 
but the tenant has neither bean ejected nor kept out o£ possession the 
consequenital relief of compensation for an improvement does not arise.* 

A suit for compensation could be brought against the dispossessing 
landlord alone without joining the whole body of landlords.* 

Compensation is estimated by the profits of the land, t. e., the price 
of the crops which the tenant could haro raised minus (he rent and cost 
of production.® 

In a later case, the criterion was hold to be the economic rent and not 
the value of the produce.^ 

Sub-section (4) renders obsolete quod hoc Maia Din v Dicarkafi 
which held that a suit may lie for compensation after the suit for posses- 
sion was decreed and possession restored. 

Compensation can bo awarded even though the landholder dispossessed 
the tenant because he owed an cars of rent .® 

13. Proviso ^This provi-o is very important It enables the coartto 
refuse restoration of possosaion in cases where the plaimilf would not bo 
entitled to remain in possession after the expiry of the agricultural year 
in which the decree is given, e. g., cases of tenants from year to year or 
a term which would expire at the close of the agricultural year or has 
already expired at tha date of the decree. The tenant gets his costs and 
compensation, if any, for wrongful dispossession, calculated to the end of 
hia tenancy and for improvements. Tiio object probaldy u as lo prevent 
multiplicity of litigation While a landholder’s n inedy to eject by an 
application for ejectment for non-satisfaction of a decree for arrears is not 
barred the tenant is not entitled to be restored to possession,’ 

14, Sub-section (4).— Under (he Oudh Aci, .section 108 (0) (c) pro- 
vided an independent right of suit for compensation, so that a suit decreed 
under section 108 (10) for restoration of possession did not bar a subse- 
quent suit for compensation for wrongful dispossession, but the starting 
point of limitation for a suit for compensation under section 108 (9) (cji 
was the date of ejectment and not the date of restoration of poissession 
under a decree under section 108 (10) .® 

Section 108(9)(c) of the Oudh Act, v-as held to exclude from the juris- 
diction of Civil Courts a suit brought by a tenant against his landlord 
either alone or against him and his agent.® 

15. Form of decree. — In a suit for recovery of possession uith 
compensation for dispossession and improvements, the court should, a 
the plaintiff succeeds in hi.s claim for possession, award possession 
and compensation up to the date of restoration of possession, bul 

1 Balli Bhar v. Nahchhed Mai, 1940 B. D. 122. 

* Mata Din v Duarlca, 2 0. L. J. 735=1 U. D. 294=31 1. C. 447. 

* Hanuman Singh v. Sheo Bandan Rai, II U. D. 424. 

< JBo6u Ram v. Jaima, XIII U. D 224, 

6 I U. D 294. 

* Brij Lai v. Talewand Singh, XVI U. D IG 6 . 

7 Babu Lai v. Pal, 1938 A. L. J. (B. K.) 1. _ 

8 Ram Dularey v. Sitchitla, 1938 A. L. J. (B. B.) 48=XI2t U, D, 143=1938 1»- 
D. 375. 

8 Bhaiya Shankar Bahadur v. Kurban Ali, 8 0. C. 237. 
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no compensation for improvements, the reason being that the plaintiff 
will enjoy the benefit of those improvements after restoration whereas 
compensation therefor is granted only when he is to be deprived of 
those benefits in part or in toto. If he fails in his relief for posses- 
sion on the ground that he would not have been entitled to remain in 
possession after the expiry of the agricultural year in which the decree 
is given, the decree should be for costs, and for such compensation 
on account of wrongful dispossession and improvements as are found 
duo, the claim for compensation :for wrongful dispossession being 
calculated for the whole period during which the tenant is entitled to 
remain in possession. In suits in which all the items are not comprised, 
the decree should lie for so much of the relief claimed as the court finds 
established. 

In a suit undei section 127 (1) Oudh Act, a decree for ejectment could 
only bo passed as a consequeiifial relief on the plaintiff’s application when 
a decree for at rears of rent had already been passed. Hence a suit under 
section 127(1) was of the description of a suit under section 108 (2) and 
even if the trial court passed a decree for ejectment only, an appeal 
lay under section 119 to the District Judge. This is no longer law.* 

Whore in a suit foi arrears of rent under section 108 (2) Oudh Act, 
read with section 127 of the same, a decree for arrears of rent and also 
for ejectment was passed and the defendant appealed from this decree as 
to arrears of rent, no court-fee was held payable as logards the decree for 
ejectment, although if the appellant succeeded in his appeal, the decree 
for ejectment would have been set aside.* 

The tenant is not entitled to the crops sown by a person put in by 
the landholder after his wrongful dispossession.* 

16. Suit. — A suit under section 183(1 1 comes in Group B, No. 19 
of the Fourth Schedule. It is cognisable by an Assistant Collector of the 
first class, and an appeal from his order lies to the Commissioner. The 
limitation is three years for a suit for recovery of possession or for com- 
pensation, or both, reckoned from the date of the wrongful dispossession. 
If the suit for posse.ssion is not brought within that period it is 
time-barred section 45 (/) The tenant may bo minor or adult and 
possession may have been obtained by fair or foul means.* 

For purposes of limitation, I ho dispossession of the tenant must bo 
by some overt act of the /amindar or of some person claiming through 


1 Bhagtcan Datla v. Balbhaddarj XVI U. D. 164 ; Ram Bahadur Singh v, Dht- 
van Ray Singh, X U. D (H. 0.) 19. 

2 Puitan V. Tru$i Uahmudaliad Etiaft, 1936 A. 1 R. Oudh 13“=1935 0. W. N. 
966=XV1 U. D. 619. 

S Mir Stngh v. Makhan, 46 All 404=*21 A. L J. 300=1923 A. I B. All. 421= 
9 Rev. and Or. L. J. 164=1923 B. 0. 126=4 L. R. Rev. 134=V U. D. H. 0. 144= 
74 I. 0. 88=7 B. D. 38. 

* Shgam Saran v. Ram Khelaiean, XVIII U. D. 178=1937 B. D. 208. 
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him. The mere passing of a receipt for rent by such person to a trespasser 
after the institntion of the tenant’s snit is not such overt act.^ 

A suit, for an injunction to restrain the landlord from offering ob- 
struction to the appropriation of the produce of the trees planted by the 
plaintiff and for possession of specific timber standing on tlio land, is 
really under this section, for a Revenue Court can grant adequate relief 
within the meaning of section 259.® 

See cases cited under note 2 supra. 

A person in possession is mot bound to sue for a declaration of his 
title. Hcnco such a suu docs not fall under the section.® 

In execution of a decree for redemption of a usufructuary mortgage 
of an occupancy holding, the tenant otttains formal possession but omits 
to take steps to get actual possession. His right becomes baned under 
this section after three years. ^ 

Failure to sue to contest under section 5G(d), of the Oudh Act a 
notice of ejectment did not debar the tenant from suing under the section 
if he thought his ejectment was illegal on any ground. 6 

A was admitted the tenant of a holding up to 133G, when he was 
alleged to have surrendered it. the zrmindar, was alleged to have 
cultivated it in 1336. C alleged that ho got this land in his lot 
on a partition in 1337. In 1336 B was entered as A’.? sub-tenant. 
It was held that assuming that B was cultivating it in 1336, he was 
doing so as sub-tenant of A as shown in the patwari’s papers, and A must 
betaken to have been dispossessed when C obtained the land on partition 
in 1337 and as the suit by A against C w’as brought within limitation 
it was in time.® 

IVhere the tenant-in-chief has been out of possession for more than 
three years and a person who had been entered as sub-tenant in his pre- 
deces.sor’s time claiming to be holding through the landholder has been in 
possession, the tenant-in-chiof’s tenancy is gone and he cannot eject 
the others under section 175 

Where on the death of the person recorded as tenant of a holding in 
which another person was a co-tenant, the zainindar, ignoring the rights 
of the latter, grants a lease of it to a third person, and a criminal 

1 Bkagiraihi v. Auraji, 1938 A. L. J. (B. B) 77=*XX U. D. 69. 

* Baqridi Mian v. Bliagwan Din, 57 All, 922»1935 A. L. J. 520=1935 A. I. B. 
All. 608=1935 B. D. 220=.XVI U. D. 385. 

S Kamta Shiromani Prasad Singh v. Narpalgir, 1 0. L. J. 79=0 B. and Cr. L. J. 
209=55 I. C. 634. 

« Bhairon v. Ahdul Wahid, 1927 A. I. B All. 55l— VIII U. D. (H. C.) 103= 
1927 R. C. 88=8 L. R. Bev. 106=101 I. 0. 591=11 E D. 186. 

^ Jasola V. Muhammad Ibrahim, XV} D. 507=14 L. B. Rev. 854 relying on 
Atnar Singh V Ram Narain Singh, IV U. D 403 ; Jarband Singh v. Jaskar Singh, 
II U. D 506 

9 Subhan v. Cheddu Singh, 12 L. R, Rev 203=15 E D. 640. 

1 Bikram Bhai v. Mahesh Lai, 12 L, R. Rev. 205. 



Seo. 183] 


Remedies for wrongful ejectment 


591 


complaint for trespass instituted by the co-tenant is dismissed on the find- 
ing that the latter was out of possession, limitation runs not from the date 
of the case, but from the date of the judgment of the Criminal Court, if 
the co-tenants had sown the crop the cutting of which by the lessee had 
led to the criminal complaint.^ 

The plaintiff has to prove his possession within three years.* 

Where the trespasser on a tenant’s holding is recognised as tenant by 
the landholder, the period of limitation for a suit by the tenant to eject 
him runs from the date of the recognition, as the suit would be under 
section 183.® 

Where a suit to contest a notice of ejectment was dismissed for the 
tenant’s failure to produce evidence, his suit for recovery of possession as 
on wrongful ejectment was held barred by res judicata,* but not so if the 
suit to contest the notice was by an under-proprietor, as section 108(10) 
of the Oudh Act expressly said so.® 

Where the plaintiff was dispossessed under a decree of a civil court 
whose jurisdiction is excluded limitation runs from the date of such 
dispossession.® 

Where in a proceeding for ejectment for non-payment of arrears of 
rent a fraud is committed on the tenant in that the notice of the proceed- 
ing is not served on him at all or there is some misrepresentation 
which makes him believe that the nature of the proceeding is different 
from what it really is, and the defendant having really no opportunity 
to appear and put his case before the court, an e.® parte order is passed and 
he is ejected, he can sue in a revenue court under section 183, for his 
ejectment was otherwise than in accordance with the law, and not in a 
Civil Court for a declaration that the order of ejectment is illegal.^ 

Where occupancy rights accrue, and the land has to be demarcated, 
limitation does not begin to run until the land has been demarcated under 
section 36, Land Revenue Act ® 

A tenant died heirless on 26th March, 1934. The next day A exe- 
cuted a Icabuliat in respect of the land in favour of the zamindar to take 
effect from 1342 Fasli, i. e., 1st July, 1935. B claiming the holding took 

1 Raja Tiwari v, Jhopari, XVItl U. D. 159. 

* Sartiiji V. lih Narain, 10 Bev. and Cr. L. J 333i*=VI U. D. 220. 

* Bhagirathi v. Atiraji, 1938 A L. J. (B. E.) U. D. 69=1938 B. D- 

778 ; Faiyaz Ilumin v. Ilahoo, XVI U. D 46 S”! 935 K. D. 392 ; ffulzari Lai ▼. 
Naihu Mai, XVI U. D. 475=1935 E. D. 409. 

* Ear Bahsli Singh v. Lalla, 3 0. L. J. 236=34 I. C. 640. 

5 Khadtm Husain v. Jamil, 13 0 C 188=7 I. 0. 608 ; Lalta Singh v. Humayun 
Qadar, 2 0. L. J. 145=28 I. 0. 303, but see Mahesh v. Budra Pratap Singh, 2 0. 
L. J. 63. 

« Kedar iVath v. Ramhit, 13 L. B.Bev. 53; Thakur Prasad Singh v. Bhagwan Das, 
XIII II. D. 49. 

^ Bam Dihat Dube v. Gajraj, XVI U. D. 204. 

* Satdeo V. Chandrapat, XVII U. D. 38. 
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possession in the meantime, but was ejected on 25tb June, 1935, by Ibo 
zamindar who on 29th June, 1935 leased the land to C and placed him 
in possession. Limitation against A in suit under section 183 runs from 
the last mentioned date when he was wrongfully dispossessed.* 

A suit under section is not 61a suit prosecuted in a revenue court 
which from defect of jurisdiction or other causes of a like nature is unable 
to entertain it, and hence a tenant suing subsequently under section 183 
cannot exclude the period during which that suit was being prosecuted 
from the period of limitation * 

A mistake in the plaint as to the date of wrongful dispossession is not 
fatal to the claim,^ 

The court-fee payable on such a suit, is assessed separately for the 
relief for possession for compensation according to the pro\isionsof the 
Court-Fees Act. 

17. Jurisdiction - Clauses (a) and (b) raise the question of juris- 
diction. Before commencing a discussion it will be noted that they do 
not occur in section 59 where also most of the words in clauses (a) and 
(5) of this section do. 

As sections 183 and 59 contain some similar expiossions it will he 
batter to consider them together, as regards the question of jurisdiction. 
Section 183 deals with the case where the defendant is (i) the landholder, 
({{) a person admitted to or allowed to retain possession of the holding 
by such landholder, as tenant or otherwise, (ni) a person claiming as 
landholder to have a right to eject, or (iv) a person admitted to or 
allowed to retain possession of the holding by such person, as tenant or 
otherwise. Section 59 deals with cases where a defendant is primarily 
the landholder. 

A person dispossessed or prevented from obtaining possession, in case 
(i), should sue the landholder under section 183, but ho may also sue 
under section 59 for a declaration of his right of tenancy only. Since 
he is out of possession, limitation may elapse before ho ob'ains a decree, 
in which event his decree may be useless for restoring him to possession.* 
Hence, his most appropriate remedy is a suit under section 183. It has 
been doubted whether he can resort to section 59 or .section 61.® 

When the right heir is prevented by the landholder from ontoiing 
into posse.ssion he should sue under section 183 and not under section 59 

1 Jnhangira v. Muhammad Hamain, XVIII U. D. 319=1037 R. D 507. 

* Matadin v. Mohan Pand»y, 9 L. B. Rev, ll=IX U. D. 8=»1927 R. C, 443=«12 
B D. 142 

3 Din Dayal v. Ram Aehal, 12 L. B. Rev. 107. 

* This happened in Afuiarfm V. AfoAan Panrfej, IX U D. 8=12 R. n. 142 See 
also Jai Devi v. Bhagwan Sahai, XI U D 230. 

5 Wazir Khan v. Deli Dayal, XIII 0. D 183=14 L B. Rev. 46 relying on 
Aximullah v. Dharamraj, XIII U. D. 71=13 L B. Rev. 100 j Bang Bahadur Singh 
V. Bhikhari Lai, XVII D. D. 92=1936 B. D. Ill, 
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but if he sued under section 59 within three years of the ancestor’s deathi 
the mistake may be condoned ^ 

A person dispossessed or prevented from obtaining possession^ in case 
(i), may under section 183 sue the person who has dispossessed him or 
prevents him from obtaining possession, but shall join the landholder as 
defendant (section 185^ and under section 59 sue the landholder, joining 
as a party the person claiming to hold through the landholder. Since, as 
in the previous case, the question of limitation may crop up when he 
attempts to be restored to possession, the appropriate remedy in this case 
is a suit under section 183. 

Cases have already been cited in the previous notes to illustrate case 
(i»). They are usually cases where the landholder has granted a lease of 
land which another person is entitled to possess or hold a tenant, to 
another, and the latter has dispossessed or prevented the tenant from 
obtaining possession. 

Case (i) presents no difiicnlly. The plaint will usually show the 
relation between the parties and the fact of dispossession or being kept 
out of possession, which will bring the case at once under section 183. 
A novel element sought to be introduced has been to allege the 
landholder to be a subtenant and to proceed against him under section 
175, as to which see note 23 to section 3, and cases cited under this 
section, or to allege that the landholder is a trespasser so as to justify 
proceedings under section 180, as to which see note 7 to section 180, or 
to sue in a civil ccurt, which in view of the rulings is a futile task. 
The only case in which secticn 180 or a civil suit may be resorted to is 
where the defendant is not the landholder but one of a body which 
constitutes the landholder, see note 3 to section 180 and note 10 to this 
section. 

In case (ii), i. e,, of dispossession or being kept out of possession, by 
a person admitted to or allowed to retain possession of the holding by the 
Liudholder, as tenant or otherwise, much ingenuity has been exercised to 
keep case out of section 183 and to throw it under section 180 so as to 
give a choice of forum to the plaintiff, for a suit in a case that falls under 
section 180 has been allowed to be brought either in a revenue or a 
civil court. 

As observed before, prima fade, the plaint and not the defence or 
the evidence determines the forum. As we shall presently see, some of 
the judges at one time took the view that defence statements somehow 
affected the question of jurisdiction ; but it has been ruled otherwise 
now. Let us consider these cases. 

A's suit against B for declaration of a share in a tenancy and tor 
joint possession of a plot qn the allegation that it formed part of an 
ancestral holding of the parties, that by a private partition a share in the 
plot had boon allotted to A, and that B, by ejecting the subtenant 
through the revenue court, had taken possession over the entire plot, is 
under cl. (5).* The reason given is contained in the following words ; — 

1 Sheo Bux Singh v. Chhatlar Singh, XVII U. D. 170. 

* Ham Partdb Singh v. Choley Lai Singh, 26 A. L. J. ISl^lOSB A. I. B. AH. 
269=IX U. D. («. 0.) 165=9 L. B Bev. 154=1926 B. C. 29=109 I. 0. 419=12 B, 
D. 136. 

T. A.— 75 
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“ It is clear that the plaintiEE’s case was that the defendant was keeping 
him out o£ possession of his share in the plot in dispute, and in so doing 
was setting up a right of tenancy in himself. There can be no room for 
doubt that by asserting sole title in himself as a tenant to the plot in 
dispute the defendant claimed through the landholder. In other words, 
the defendant maintained that he was the sole tenant of the plot in 
dispute on behalf of the landholder. In view of these allegations 
contained in the plaint, there is no escape from the position that the 
case came within the purview of section 99 (1) (b) (of the Act of 1926)”. 
The learned judges also held that the relief as to declaration fell within 
section 121 (1) of the Act of 1926. They seem to roly upon the plaint 
itself, and to infer that the plaint had an allegation that the defendant 
claimed sole tenancy on behalf of the landholder. Since some tenancy 
in the holding in favour of the defendant was admitted in the plaint, 
one may say that the decision lays down that where the defendant is 
alleged in the plaint to be a tenant of the zamindar, the allegation is 
tantamount to an assertion that the defendant claims through 'the 
landholder. 

A, a fixed-rate tenant, mortgaged 3 /4th of his holding to B and sold 
the remaining l/4th to C, In 1912, B sued A and C on the mortgage 
and obtained an ex-part decree. Soon after, C ejected A from the 3/4ths 
mortgaged to B, for failure to pay I'ent. B was not impleaded, nor knew 
anything about the suit. In 1915, A had the 3/4th8 sold under his 
mortgage decree and purchased it himself, and his name was entered in 
the revenue papers in 1917, in spite of objections by C, who was lold to 
go to the civil court to get his rights, if any, declared. In 1920, 1921 
and 1922 some suits hj A ov B for arrears of rent against subtenants 
were dismissed on the plea of payment in good faith to (7. In 1927, 
the representatives of B sued in a civil court the representative" of C 
and the subtenants for a declaration of their rights, on allegations which 
meant that these three-fourths were separated from the fourth of C, and 
for an injunction restraining the representatives of C from obstructing 
collection of the subtenants’ rents. They alleged the cause of action to 
have arisen on 4th April, 1923 when the last of the rent suits was 
dismissed, and in June 1925, when the representatives of C denied their 
title. On second appeal by the defendants from the decree granting the 
declaration asked for, the matter was referred to a Full Bench' on two 
points, viz. (a) whether section 99 of the Act of 1926 applies to a suit 
the cause of action for which arose prior to 7th September, 1926, and(i) 
the exact form of the issue which a court has to determine when 
considering the question of jurisdiction in the light of section 99. 

As to (a), Snlaiman, Acting 0. J. was of opinion that section 99 
applied to a suit instituted after 7th September, 1926 even when 
dispossession arose before that date, because the section does not limit 
the time of dispossession and because the right to sue in a particular 
forum or within a fixed period of limitation was not a substantive right 

* Ram Karan Singh v. Ram Dat Singh, 54 All. 299 (F. B.) 1931 I. B. Alt BJS-* 
1031 A. L. J. 1018=.16 B. D. 816. 
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but a matter of procedure only, and therefore the revenue court provided 
the only forum for the suit, although under Act II of 1901, a civil 
oourt was the proper forum. He also held that claiming does not mean 
pleading in the written statement, as settled in Ananti v. Chhannu.^ 
Mnkerji, J. opined that a suit between rival tenants lay in a revenue court, 
that claiming did not mean pleading falsely or without any title in a 
written statement, that section 99 was not retrospectively applicable to a 
suit the cause of action for which arose prior to 7th September, 1926, as 
it did not lay down any rule of procedure but prescribed remedies for 
wrongs i. e., was part of the substantive law ; and that therefore the 
civil court was the proper forum and the period of limitation was as 
before the Act, 12 years. 

The view of Boys J. was that section 99 and section 121 dealt with 
substantive rights and not with procedure, and had nothing to do with 
the question of venue which is fixed by section 230 (present section 242) 
read with Schedule 4, or with the question of limitation, that section 99 
did not apply to the suit ; that the civil court was the proper forum and 
the period of limitation was that which existed before the Act. 

King J. agreed with Mukerji J, ; Bajpai J. was inclined to agree 
with the Acting Chief Justice but did not like to dissent from the order 
proposed by the three judges, viz , that the suit was properly brought 
in the civil court and the appeal should be dismissed. 

The majority view affirms the previous views as regards question (o) 
propounded in Jas Ram v. Pern Singh.^ See note 2 to section 2, at page 
6 supra. 

The next case is a three judge one.® There, on a plaint for a 
declaration of a right to a tenancy being returned by the revenue courts, 
a suit was filed in the civil court for a declaration that the plaintiff was 
co-tenant of a certain holding with defendants Nos. 1 to 3, and that in 
case of his being found to be out of possession he may be put in 
possession jointly with those defendants, and that defendant 4 had no 
concern with the holding. It was held that the plaint showed that the 
defendants being at least joint tenants claimed through the landholder 
and that the relief as to declaration came within section 121 (1) and 
to possession within section 99 (1) (b) of the Act of 1926 and therefore 
the revenue court was alone competent to entertain the suit. 

It follows that a suit against an alleged co-tenant for recovery of 
possession because of dispossession by him and for compensation for 
Wrongful dispossession lies in a revenue court.* 

1 52 AH. 601. (F. B )-=J930 A. I. R. All. 193=1930 A. L. J. 256=-XI D. D (H. 

0 .) 201 . 

* 10 L. R. Rev. 230. 

» Sahdeo v. Budhai, 51 All. 853=*1929 A. L. J. 849=1929 A. I. R. All. 571—117 
i: 0. 337=13 R. D. 556. 

* Panehu v. Ram Newaz, 1932 A. I. R. All. 244— XU U. D. 136=136 I, 0, 
847—16 R. D. 332, 
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In the next case,* the plaintiff claimed possession o£ a holding and 
compensation Eor wrongfnl dispossession from the defendant alleged to 
be a trespasser. The defendant pleaded thiit he was a tenant of half a 
share paying half rent to the zainindar, in other words, ho kept the 
plaintiff out of possession of a half claiming as tenant of tho landholder. 
Two learned judges gave it as their ipsi diuiit that the provisions of 
section 99 (1) (6) of the Act of 1926 clearly covered tho case, and that it 
was not necessary that the plaint should set out that the defendant was 
claiming through the landholder or claiming to bo the sole tenant. 

In the next case,* a Full Bench one, in which three judges took one 
view and two the other, the facts were similar to those in tho last case, 
the only difference being that tho plaint also claimed an injunction. The 
minority view was as in the last case, but the majority view was that it 
is tho allegations in the plaint and not in tho written statement which 
determine the jurisdiction and that therefore the suit lay in the civil 
court. 

The majority judges held that claiming does not mean pleading in 
the written statement. The minority judges were of opinion that 
claiming means asserting a right in the written statement, whether well 
founded or baseless. 

Taking the majority view in the Full Bench case to be correct it 
follows that where a plaint admits that defendants are joint tenants with 
the plaintiffs,® or that the defendant (claiming as a co-tenant or as a 
rival tenant) is in possession in collusion with the zainindar ,♦ it admits 
that the defendant claims through the landholder, and tho suit if for 
declaration of tenancy right should be filed under section 59 (1), and if 
for possession or restoration of possession under section 183. 

Where plaintiff calling himself the tenant sues defendant as 
trespasser for possession and compensation and the defendant pleads 
tenancy, the suit was hold to lie in a civil court.® In Oudh it was held 
that a suit for recovery of possession again.'t a rival tenant and tho 
landlord, the latter not having dispossessed him, lay in a civil court,® 
although ho also pleads that his predecessor in interest took tho 
land from tho zamindar. The reason for tho decision is that the plaintiff 

1 Namlan Mallah v. Muh Mi, 1929 A. L. J. 940=118 I. C. 588=XI U. D. (H. C.) 
571=11 L. B. Bev. 14=13 B. D. 756. 

* Ananti v. CKhannu, 52 Alt. 501=1930 A. L J. 256=1930 A. I. B. All. 193= 
XI D. D. (H. 0.) 201=11 L. B. Rev. 150=124 I. 0. 540=14 B. D. 201. 

® Khelari v. Har Prasad, 1930 A. L. J. 1015=1930 A. I. R. All. 434=XI U. D. 
(H. C.) 248=11 L. B. Rev. 202. 

* Ram Iqlal Rai v, Telesari Kuari, 1930 A. I. R. All. 713 (F. B.)=XII 0. D (H. 
C.) 28=11 L. B. Bev. 349. See alf-o Bahsar Pandey v. Ram Talial, 1930 A. !• F. 
All. 519=123 I. C. 681=XI U. D. (fl. C.) 236=11 L. R. Bev. 183=14 B D. 409. 

5 Ram Rekha v Jnder, 1935 A. L. J 832=XVI U. D. 348. 

* Sairohati Singh v Bharat Singh, XVI U. D 579, relying on Midai v. Sajii 
All, XI U. D. (H. C.)67=6 0 W. N. 1094 and Ambika Prasad v Beni Madho, XI 
U. D. (H. 0.) 222=7 0. W. N. 343. 
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alleged the defendants to bo rank trespassers and not in any way 
claiming through the zamindar. 

Where persons other than the landholder wrongfully dispossess a 
tenant a civil suit lies though the landholder lent his weight and influence 
in the act,^ 

As to cases (in) and (iv) mentioned above, see note 11, supra. 

A suit under section 183 is within the exclusive cognisance of a court 
of revenue.* The jurisdiction of such court is not ousted by the tenant 
claiming mesne profits instead of compensation for the period of disposses- 
sion,® or a relief for a perpetual injunction. ♦ This, only when the suit 
is strictly within section 183. Far instance, a suit by a tenant against 
a person other than his landholder or person claiming to eject as land- 
holder, who has dispossessed him.® But a suit against the landholder 
and the person put in possession by him lies in a revenue court,® unless 
from the circumstances of the case the revenue courts would not be able 
to help him.^ 

Section 9, Specific Relief Act, also provides a remedy for wrongful 
dispossession. Where the subject-matter is a holding, the suit should 
he under .section 183® of (his Act in a revenue Court, and not under 
section 9, Specific Relief Act, in a civil court. 

Where a tenant is dispos3o.ssed in execution of a decree obtained by 
the landholder against a third person, his remedy under Order 21, Rule 
100 Civil Procedure Code is not barred because ho has a right of suit 
under section 183. 

Section CO (2) of the Oudh Act saved the right of a tenant to insti- 
tute a suit against his landlord on account of illegal ejectment and to 
recover compensalion therefor, although the court had ordered the eject> 
men*- of the tenant on the landlord's application for assistance to eject 
him after service of a notice on him under section 55 of that Act * 
It was also hold that a suit lay although no suit to contest a notice of 

1 Durga Upadhaga v. Rajesliwari Prasad Singh, XII U D. 126. 

* Section 242. Amir Khan v Jadiinath, 2 A W. N. 57 ; Shakar Khan v. Gumani, 
10 A. W. N. 177 ; Ram Lai v Chunni Lai, 27 All. 372=24 A. W. N 281=2 A. L. J 
69 ; Beni Rai v Parhali, 13 A W N 169 ; Tarapat v. Ran Ratan, 15 All. 387=13 
A W. N. 164 ; Ganga Ram v. Beni Ram, 7 All 148=4 A. W. N 312 ; Fateh 
Muhammad v. Bhawani Bhik, 14 0. C. 609=9 I. 0. 951, not following Sel. Oa. No. 
243 ; Jagal Rani v. Gokul SingJii II U. D. 56. 

* Abdul Aziz V. Walt Khan, 1 All 338. 

* Ananii v. Chhannu, 52 All. 501, (F. B.)=I930 A. I. B. All, 193=14 B. D. 201. 

5 Man Rai v. Jai Ram, 15 A W, N. 77. 

» Maula V Bahala, 19 All. 34=l9 A W. N 169, although the landholder does 
not resist the olaiin, Aidal Singh v. Gyan Singh, 1924 A I E. All. 615=VI U. D. 
(H. C.) 243=79 I. 0. 318 

? DuJehna Kunwar v. Unhar Pande, 19 All 452=17 A. W. N. 195. 

8 Khureliaid Tlueain v. Janlci Prasad, 53 All. 532. 

® Thahur Bahsh Singh v Abhaidal Singh, 193.5 A. I. B. Oudh 462=XVI U. D. 
433=1935 B. D. 346=1935 0. W. N. 698=155 I. C. 582. 
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ejectment was filed.* Section 108 (9) (c) related to a suit for compensa- 
tion for illegal ejectment, section 108 (10) concerned a suit for the re- 
covery of land which had been treated by a landlord as abandoned, or 
from which an under-proprietor or tenant had been illegally ejected by the 
landlord or for possession by a person in whoso favour an exproprietary 
tenancy had arisen under section 7A of that Act, and section 108 (10) (ft) 
provided for a suit for occupancy of a holding claiming such occupancy 
as the heir of the deceased tenant of such holding. 

A person who was not heir to the deceased tenant could not sue under 
the clause * The plaintiff should have sued alleging his heirship, and 
if he did not prove it the suit failed.^ 

It was held that when the right of succession to a holding was dis- 
puted, section 108 (10) did not apply to a suit between rival claimants to 
it,* or when rival tenants claimed to cultivate the same land. 5 

A suit for recovery of land hold by an occupancy tenant by a person 
alleging himself to be the heir against a person who was not the landlord 
was not beyond the jurisdiction of Civil Courts.® 

But a suit against the landlord was within the exclusive jurisdiction 
of revenue courts.^ 

Under-proprietor.— inclusion of under-proprietors in tenants 
(uiiie section 155) gives effect to rulings like the following : — Ram Seieak 
V. Sukh Dei.^ 

It was held at one time that an under- proprietor illegally ejected 
under a notice of ejectment issued to him could not sue in a Civil Court 
for declaration of his right.® After ejectment by notice ho had to sue 
under section 108 (10) and if an.saccessfal, then in a Civil Court,*® but if 
ho did not allege that he was in possession at the time of his ejectment, 
he could and had to sue in a Civil Court at once ** The Act of 1921 is 

* Jatoda V. Huhammad Ibrahim, 14 L. B. Bev. 854. 

S See Jiam Nath Singh v. DhanraJ, IV U. D. 407. 

S See Raghuhar Dayal v. Chandan, 10 0. C. 23. 

* Kishan Kuer v, Bajrang, 1 0. 0. 172. 

5 Kalap Nath v. Mata Din, 18 0. C. 48->28 I. 0. 259. 

8 Mahadeo Singh v. Pudat Singh, IX U. D. 83=9 L. R. Bev. 260 ; Dalai Mai v. 
Ram Rati, VIII U. D. (H. C.) 152—9 L. B. Bev. 154 ; Gaya Din v. Lodhi, VIII 0. D. 
(H. C.) 144 ; Maluka v. Patethar Singh, 1926 A. I R Oadli 371—7 L B Rev. 241 ; 
Rajendra Bahadur Singh v. Brij Raj Bahih, VIII U. D. (H. C ) 12=8 L. R. Bev. 17. 

^ Rajendra Bahadur v. Pragraj Bahih, 8 L. B Bev. 17 ; Algoo v. Naratn, 6 L. 
B. Bev. (Ondh) 87— VI U. D. (H. C.) 485—2 0. W. N. 435—1925 R. 0. 343—8 I. 0. 
465. 

8 1931 A. I. E. Oudh 244— XII U. D. (H. 0.) 53. 

* Ram Piar v. Rameahar, 19 0. C. 67—36 I. 0. 623—2 B. aud Or. L. J. 279. 

*8 Khadim Buaain v. Jamil, 13 0. C. 188—7 I G. 60S , Nanku Singh v. Ghulam 
Huiain, 2 0. C. 83. The oontrery view in Sheo Paltan v. Rampal Singh, 9 0. G. 37, 
WBH dissented from in 13 0. G. 188. See also Paltn Singh v. Bumayun Qadar, 2 0. L. 
i. 145—28 I. 0. 303 ; Jagmohan Singh v. Dan Bahadur Pal, 8 0. C. 174. 

11 Ram Pargat v. Ajodhia Dali Udai Pratap Singh, 12 0. 0. 90. 
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said to have overridden 19 0. C. 67, so that a civil suit may be brought 
without recourse to the revenue court. 

The proviso to section 108 (10) applied to under-proprietors who had 
boon ejected uiidei section 60, i. e., by the court on a request for assistance 
by the landlord. The proviso to section 183 is more general in its terms, 

A person claiming to succeed to an under-proprietor who made no 
claim on the death of the latter or of his widow, cannot sue under the 
section as his title is more than doubtful and it could not be said that he 
was ever in possession.* 

B obtained a decree for under-proprietary rights in iS and K, two 
hamlets of a village X, at a settlement The taluqdar mortgaged the 
taluka to a Bank in 1881 and died in 1888, when B inherited the taluka. 
In 1899, all the rights of B in <S and K were sold in execution of a decree 
against B and purchased by A, who obtained possession. In the same 
year, the Bank sued on its mortgage and m 1907 obtained a decree for 
sale of the rights of the deceased mortgagor in the estate at the date of 
the mortgage. G purchased X m execution of this decree and obtained 
possession, and dispossessed A. A sned to establish his under-proprietary 
rights in S and K. Held, inheritance by B did not merge his under-pro- 
prietary rights, as it would have been prejudicial to his interest, and that 
the suit was in reality not so much for the recovery of occupancy land 
from which an under-proprietor had been dispossessed as for establishment 
of the rights of A as under-proprietor and the suit was not barred by 
clause (10) 

It was held that the application of section 108 (10) was not confined 
to under-proprietors whose rights as such had been declared by, or admit- 
ted in a competent court.® Bat extended to under-proprietors whose 
rights as such are denied and who are alleged to be tenants.^ 

A plot proprietor, or holder of a Bcikkiat Mutfaraqa is not an under- 
proprietor but a proprietor, and could not sue under this clause.® 

When a grant of under-proprietary rights is to the sajjada nashin of 
a religions institution, a person not appointed as sajjada nashin cotild not 
sue as an under-proprietor under clause (10;, or as a tenant®. 

Where an under-proprietor was ejected from the occupancy of land 
under sections 54, 55 of the Oudh Act, which did not apply to under-pro- 
prietors, he could sue under clause (10) to recover possession, as the 
clause applied to ejectment under the provisions of the Act as well as 
ejectment otherwise than under its provisions.^ 

1 Baehpal Singh v. Bhagaant, XII U. D. 273=15 B. D, 629. 

i Mata Prasad v. Baaamand Singh, 13 0. C. 35. 

3 Khadim Husam v. Jamd, 13 0. 0. 188=7 I. 0. 608 ; Pargash v. Adiya Dat, 12 
0. C. 90=2 I. C. 269. 

* Lalta Singh v. Humayun Qadar, 2 0. L. J. 145=28 I. 0. 303=5 0. L. E 189. 

S Baijoo Singh v. Narain Din, B. B. 8 of 1914=1 U. D. 70=1 0. L. J. 364=4 0. 
L. B. 298=25 1. 0. 641 

® Chouharja Bakih Singh v. Armam, B. E. 16 of 1891. 

7 Nanhu Singh v. Ghulam Husain, 2 0. C. 83. 
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Failure on the part oE an under-proprietor to sue to contest a notice oE 
ejectment under clause (8) was no bar (o a suit under this clause.* 

184 - When a court oE appeal or revision reverses a decree or 
order for the ejectment of a tenant, and the 
Reversal of decree or tenant is liable to ejectment in accordance with 
or er o ejectment. provisions oE this Act within the current 

agricultural year the decree or order oE the court oE appeal or 
revision shall not be Eor possession but, subject to the provisions 
of sections 73 and 74, for costs only. 

1. The section reproduces section 100 oE the Act oE 1920, substitut- 
ing ‘‘ sections 73 and 74 ” Eor “ section 110.” Section 100 oE the Act oE 
1920 corresponded to section 80 (1) o£ the Act of 1901. 

Sections 73 and 74 oE this Act refer to compensation Eor improvements 
as section 116 of the Act of 1926 did. 


2. Where a tenant is ejected under a decree which is subse- 
quently reversed on appeal or revision he should apply for restitution 
under section 144, Civil Procedure Code, and should not bring a separate 


suit.* But in the special circumstances mentioned in this section ciz., 
when the tenant is liable to ejectment within the current agricultural 
year, no decree or order Eor possession shall be passed. A similar 
direction to the trial court is contained in the proviso to sub-section (1) 
o£ section 183. 

185 . When a tenant sues under clause (a) of sub-section (2), 
of section 183 for possession, he may join 
as a defendant, in the suit, every person in 
possession claiming through the landholder 
or the person who has ejected him, as tlie case may be, and if 
he sues under clause (6) of sub-section (2) of that section he shall 
join the landholder or the person claiming as landholder to have 
the right to eject him, as the case may be, as a defendant in the 
suit. , 


Defendants 
joined in snit 


to be 


The section reproduces in eEEect section 101 of the Act of 1926 which 
corresponded to section 81 of the Act of 1901. The words ‘‘ or a rent 
free grantee ” have been dropped. But section 198 has made this section 
applicable to rent-free granties. 

Note the use of the word “ may ” in a suit under clause (a) and o£ 
*■ shall ” in a suit under clause (6j of section 183 (1). See also note to 
section 183, pages 592 and 593. 

186 . The provisions of section 181 
tenant"**^**^*™*”*^ fnutatis mutandis to the execu- 

tion of decree for the re-instatement of a 
tenant in his holding. 

o 


1 Khadim Huiaiu v. Jamd, 13 0. C. 188=7 I. C. 608 

* Knthi Prasad V. Balbhaddar Singh, 44 All. 284=20 A L J l?3=l'J21 A. I. 
B. All. 71=1922 B 0. 11=V U. D. (H. 0.) 117=3 L. B. Rev. 97=8 B. and Or. L J. 
89=65 1. 0. 798—8 B. D. 633 . • . 
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The section reproduces in efifect section 102 of the Act of 1926, which 
reproduced section 82 of the Act of 1901. It applies to under-proprie- 
tors, permanent tenure-holders and fixed-rate tenants. {Vide section 155). 
See notes section 181 ante. 


CHAPTER IX 

Grants op Land held Rent-free or at a 
FAVOURABLE RaTE OF ReNT 

187. In this Chapter “ landlord ” includes an under- 
Appiication of this proprietor with whom a sub-settlement has 
chapter to under- been made, 
proprietors. 


The section corresponds to section 107-J of the Oudh Act. Com- 
paring it with the definition of landlord in section 3(12) the necessity 
for the section is apparent. An under-proprietor is not a landlord under 
the definition, but if a subsettlement has been made with him, he will 
be a landlord for the purposes of Chapter IX. 

See notes on under-proprietor beginning at page 55 tupra. 


188. 

Meaning 

grant. 


A rent-free grant means a grant of a right to hold 
land rent-free by a landlord with or without 
0 ren - tee consideration not being a grant for the 
purpose of planting a grove : 


Provided that in Agra if made after the seventh day of 
September, 1926, and in Oudh, if made after the commencement 
of this Act, such grant shall be made by registered instrument. 

Explanation 1 — When a sale of land takes place, a reserva- 
tion in favour of the vendor of a portion of the land sold, to 
be held rent-free by such vendor, is a rent-free grant. 

Explanation 11 — A grant of land for the performance ot 
a service, religious or secular, is a rent-free grant. 

1. This section reproduces section 183 of the Agra Act of 1926 and is 
new so far as Oudh is concerned, and hence the words “ and in Oudh, if 
made after the commencement of this Act ” have been added to the 
Proviso. 

The words “ not being a grant for the purpose of planting a grove ” 
are new. 

A grant rent-free for the purpose of planting a grove is not a rent-free 
grant. 

2. The grant must be by a landlord to hold land rent-free. It need 
not be in writing, unless made in Oudh, subsequent to the commencement 
of the Act and in Agra after 7th September, 192C. An assignee of 
rent from a tenant or the grantee of a right to collect rents from 

T. A.— 76 
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tenants^ is not a rent-free grantee and cannot be sued under this chapter 
If he be declared a tenant the decision is not binding on a cultivator who 
was not a party and does not make him sub-tenant • 

3. Grant of a right to hold land rent-free — ^I'hese words show 
that a grant need not be initially of land to be held rent-free Land 
granted on rent followed by the grant of a right to hold it rent-free would 
constitute a rent-free grant. 

There must however lie a grant to hold land rent-free. Tin's implies 
that the grantee’s occupation of land is with the consent of the grantor, 
and that the latter expressly agreed to exempt it from payment of rent. 
This differentiates cases where a landlord pots a relation, dependant or 
other person, in possession of land, without saying anything as to pay- 
ment or non-payment of rent or with an understanding expro-s or tauit 
that rent will bo charged, when the grantor chooses to charge It, in which 
cases section 94 provides the remedy open to him. 

Where a grant is of the proprietary right itself, as in a icul-/, it is 
not grant of a right to hold rent-free to which alone Oh-iptor IX applies. 

4 Rent-free. — A muali rarkari or lakhiraj laud or land granted by 
goveniineut free of revenue or exempted by government from payment of 
revenue is outside the section,® and the Chapter * A grant by a ziimindar 
revenue-free is really a rent-free grant. Where some rent or revenue, 
however low, is fixed, this chapter does not apply.® Bahnour land is not 
rent-free as its rent is included in that of tho fields which iiotiially give 
produce.® 

To hold rent-free. —Implies some resemblance to the relation of 
landlord and tenant. Hence if there is or can be no such implication the 
grant will not be a rent-free grant, e. g., a guzara is not a rent-free grant 
which is subject to the operation of this Chapter.’ 

An agreement between superior and inferior proprietors that the 
former will pay land revenue on behalf of the latter amounts to a rent- 
free grant. Revision or rescission of such an agreement must be by 

1 Sripal Singh y. Bagtsivari, VI U. D 424=6 L. R. Rev. (Oudh) 43=1924 R. C. 
412=8 B. 0. 318. 

* Bar Praiad v Baldeo Prasad, III U, D. 277=4 B. D. 98 

3 Sheopalat v Saleha, I D D. 146=33 I. C. 507 ; Jangi v. Ram Bax, 2 Rov. and 
Cr. L. J. 27=11 U. D. 41=94 R. D. 511. 

^ E. g , eectioD 192, Sri Ram Chandra Naik Kalya v. Satya Narain, 1930 A. I. B. 
All. 353=124 I. C. 471=XI U. D. (H. C.) 246=11 L. R. Rev. 98=4 B. D. 355. 

S Bhagieant Singh v. Naram Singh, 6 A. L, J. 733=.3 1. 0. 538 ; Nauhat Singh v. 
Narain Singh, 4 A. L. J. 807=28 A. W. N. 27 ; Kesho Das v. Hanuman, 45 All. 640 
=21 A. L. J. 576=1924 A, I. R. All. 53=74 I. C. 924— V U. D. (H. C.) 175=4 L. 
B. Rev 208=1923 R C. 390=9 B. and Cr. L. J. 227=7 R, D. 89. 

• Ghaus Muhammad v Sarjti Prasad, I U. D. 113. 

’ See Bhagwan Singh v Bnheshar Singh, 20 0 C. 37=38 I. C. 677, but see Jai 
Indar Bahadur Singh v Ilichan Singh, VI 0 D CL C-) 232=5 L. B. Rev. (Qndh) 
129=83 I. C 382, which lield that ^usara wai a rent-free grant and was within the 
joriadiction of revenue coarta. 
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proceedings under this Chapter,* and not under Chapter XII for arrears 
of revenue.* 

5. Explanation I. — On a .sale, the owner may (a) sell the whole 
of his landed possession, excepting a defined area of sir or other land 
(keeping that for the support of himself and his family), nothing being 
said abont payment of revenue because presumably the vendor holds 
himself responsible for it, in which case, he remains, as before, the owner 
of the reserved area, as unsold, and there can be no question of a grant of 
any kind to him of the land so reserved, muafi or otherwise ; or (J) ho 
may sell as in (a), the purchaser making himself expressly responsible for 
the revenue on the area reserved, or (e) he may sell the entirety of his 
interest, the purchaser granting him a certain area of sir or other land to 
hold rent-free for support. 

There Is a difference between cases (&) and ,c) In iJ) the re- 
served area was never sold, but as part of the consideration for the sale 
the purchaser made himself responsible for the payment of land 
revenue Such a reservation is not a grant rent-free* or otherwise, 
as the vendor never parted with the reserved area, for the word 
grant connotes that the grantee has received something not belong- 
ing to him * The explanation, however, seems to put both these classes 
under the category of grants to hold rent-free. 

The Board of Revenue has in some cases regarded case (b) as that 
of a rent-free grant falling under clause (c) of section 192 (2)5 and free 
from as'^essment of revenue forever at the instance of the purchaser or 
his heirs and assignees, or under clause (a) or (b) of section 192 (1) 
liable to assessment to revenue at the instance of the zamindar.* 


I Pi/are Lai v. Amm Khatun, XVII D. D. 290=.193S R. V. 404, relying on Nau~ 
rangi Lai v. Khoji Lai, B. B. 18 of 1925. 

* Jugal KUhort v. Mathura Praiad, XVII U. D. 293” 1936 B. D. 401. 

5 Srf Thakurji Maharaj v. Laehni Narain, 11 A. L. J. 212”19 I. 0. 67i but see 
(Jma Nath Baksh Singh v. Janki Bakih Singh, VI U. D 367=“6 L. B. Rev. (Ondh) 
49—1925 B. 0 261=-29 0. 0. 10=2 0. W N. 199, where the learned Judicial Com- 
miaeiouer decided that the case fell under the first or eecond paragraph of section 107 -H, 
Ondh Bent Act, without considering whether the plot had been sold at all. 

* This was also the view in Dirguj Singh v Muxafiar Husain, II U. D. 148 j 
Baldeo Singh v. Jawahir Kunvoar, II 0. D. 143, but see Gohind Prasad v. Sura] 
Baksh, B. R. 4 of 1903. 

5 Duarka Prasad v. Phul Kunvoar, I D. O. SB” 32 I. 0. lOl ; Bar Priya Saran 
v. Bam Nath, VI U. D. 87”5 L. B. Bev. 118”10 B. and Or. L. J. 153—1924 B. 0. 
123—9 B. D. 506; Abdul Majid v. A jodhya Kalwar, IW \J. T). 61 1=^2 L. B. Bev. 
129—7 B. and Or L. J. 229—4 0. P. L. B. (B. B.) 21—5 B. D. 331. 

» Oovind Prasad v. Suraj Baksh, B. B. 4 of 1903 ; Kalka Singh v. Dwarka 

Prasad, 1 U. D. 58—32 {. C. 41, 
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Tlie Government is not bound by the contract as to the payment of 
revenue.* The purchaser is bound daring his life, but cannot pass the 
liability to his heirs and assignees.* 

Case (c\ ). e., where the entire interest is sold, but the vendor is 
allowed to retain in perpetuity some sir or other land for his maintenance, 
free of rent, ownership in the reserved area has passed to the vendee, 
but the right of occupation is forever with the vendor. As the land 
reserved is often sir, this means in case of such reservations after 22nd 
December 1873, (where under Act 18 of 1873, exproprietary rights 
arose for the first time) that the vendee remitted the rent payable by 
the expropriator and agreed to let him hold the land rent-free. The 
land will be presumed to be held under a rent-free grant and liable to 
the operation of this Chapter, If land reserved was other than sir, or 
the reservation of sir was i)efore 22nd December, 1873, the holder will 
be deemed to be a rent-free grantee and subject to this Chapter. 

All these cases come under Explanation I to this section. That 
Explanation refers to reservation, rent and not revenue-free, and to 
reservation of a portion of the land sold. Where a gran . revenue-free 
is made by Government it is not a rent-free grant as '.hown above. 
Where a zamindar makes a grant rent-free or revenue-t-.-o as nankar 
to some one, it is really a rent-free grant,® 

It amounts to a grant in perpetuity by which the grantor or the 
original purchaser may be estopped, but not any subsequent landlord, 
whether transferee or successor,* 

The vendor relinquished his sir plots to the vendee, and the latter 
executed a deed giving the vendor the sir plots in perpetuity but with- 
out any right of transfer except to the vendor at a named price. The 
vendor is a rent-free grantee who under the terms of the deed cannot 
validly transfer them by mortgage to a stranger and such plots can- 
not be sold in execution of a decree on a mortgage of them executed 
by the vendor.® 

* Dirguj Singh v. ilutaffar Husain, II U. D. 148 ; Baldeo Smgh v. Jawahif 
Kunwar, II U. D. 143 ; Govind Prasad v. Suraj Baksh, B. R. 4 o£ 1903 ; Mohan Lai 
V Har Prasad, II 0. D 187. 

2 Srt Thakurji Mdharnj v. Lachmi Narain, 11 A. L. J. 212*=19 I. C. 67 ; Bam 
Gohittd y. Sri Thukurji Makaraj, A. L. J. 23l“19 I 0. 126; Ali Husain v, 
Hakim ullah, 38 AH. 230-=l4 A. L. J. 2';6=*2 B. and Or. L. J. 77 ; Pachen Singh v. 
Jangjit Singh, 39 All 166=.15 A. L. J. 17=3 R and Cr. L. J. 40=38 I. 0. 647, 
Bee alao Ban Adhin v. Shro Baton Singh, 6 0. C. 184, See Naubat Singh v. Narain 
Singh, 4 A. L. J. 807 ; Bhagwant Singh v. Narain Singh, 6 A. L. J. 733 ; Abdul 
Majid y. Ajodhya Kahvar, IV U. D 571=2 L, R. Rev. 129=7 B and Cr. L. J. 229= 
4 D. P. L. R. (B. R ) 21 ; Sahib Ali y. Sulha Ali, 21 All. 12=18 A. W. N. 149. 

* Ganesh y. Ganesh, B. B. 17 of 1884 ; Ramtshar Dai v. Court of Wards, II 0. D. 
514. 

* Raj Kumar Lai y. Ram Nartsh, XIV U. D. 366=14 L. B. Rev. 696, 

« Har Dayal Singh v, Lai Nauratan Singh, 1934 A. I. B. All. 368—14 L. B. Bev, 
832=XIV U. D, (H. 0.) 130=17 B. D. 998, 
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Tn thia connection it would l)o profitable to enquire into what are 
called nankar lands. 

The word nankar is often used loosely. Its literal meaning is/c.' ‘ I'rad 
i. e , maintenance or support. Its exact signification depends upon the 
circumstances or conditions under which it came into being. It arises 
generally speaking in one of two wa 3 S, tiz., (t) on sale of his interest by a 
zamindar, with a reservation of an area of sir or other land, for his sup- 
port, or (ii) by grant by (a) the governmc nt or a ruling chief, to a subject, 
or (i) a zamindar to a relation, friend or dependant. The reservation or 
grant is often called a nankar in common parlance, but its incidents are 
not identical in all cases. 

G. Explanation II. — This was also the law under Act II of 1901, 
but not under the earlier Acts. Under Act II of 1901, it was held that 
a gift of land in consideration of the donee having taught the Koran 
to the son of the donor, made the donee a proprietor and not a rent- 
free grantee,* the grant being deemed to be one of proprietary rights, 
and not for services. A grant in lieu of wages was under the Act of 
1881 held not to be a rent-free grant.* 

7, The provisions of this chapter should not be applied by a revenue 
court where the defendant though entered as a rent-free grantee in 
revenue papers makes out a strong prima facie case of adverse proprietary 
possession until his title has been set aside by a Civil Court,* or who 
has proved his prescriptive title in a Civil Court, * or to a donee of 
proprietary rights for a consideration.* 

8. History of rent-free grants —In the leading case of <Sonotun 
V. Abdul Farar* the history of such grants is touched upon by the 
judges. They may be divided into three classes, wia., (1) those made 
before the grant of the Dewany to the East India Company in 1765, (2) 
those made after that date and before the 1st of December 1790, and (3) 
those made subsequent to the last mentioned dale. We find in Cole- 
brooke’s Digest of llegulations, Yol. 3, at p. 229, the following rules laid 
down for deciding as to Ihe validity of titles alleged to be under the 
first class (i) that all grants anterior to 1765 and of which pessession 
of one year had been held before that should be considered valid ; 
and (ii) that possession of that nature, even without a grant, was valid. 
As regards the second class, t. those between 1765 and 1790, a rule 
was framed in 1772 by which zamindars and farmers of revenue were 
bound, bj an express clause inseried in their leases, not to confer an;i 
grants’ of land without the knowldge and consent of governement. This 


t Ahdul AH V. Hari ftihuR Das, II 0. D. 38. 

* Naihua V. Bhura, B. B. 11 of 1883 ; Waris Alt v. MuUmtnad Ismail, 8 All. 
652—6 A W. N. 221. 

* Bud-hti Lai V. Bam Sarup, 33 I. 0. 260-2 0- L. J. 752-2 Bev. and Cr. L. J. 
8-IID.D 647. 

* Mata Din v. Kedar Nath, B. B. 16 of 1910. 

S Abdul Alt V. Bari Kishan Das, 2 Bev. and Cr. L 3 22*=II C. D. 38. 

* 8 W. R. 91 (F. B.) 
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stipulation was violated with impunily, and, in 1782, an office called 
the Baze Zamin Dafter, was established for the registration of such 
grants. All grants not so registered or sanctioned l)y Governinenl 
wore invalid. The duty of the officer was to regisler free granis 
sanctioned by the Government and to report on the validity of the 
titles of existing grants to the Committee of Revenue with whom 
the ultimate decision reslel. fn 1786 the office was abolished and 
collectors were invested with the duty of investigating and reporting 
on lakliiraj tenures. At the time of the decennial sefllpment of 
1790, the rules of 1782 were confirmed, and it was declared (1) tint 
the revenue which may be assessed on all rent-free grants, consisting 
of one or more villages, and of portions of villages, (provided the 
sum assessed on such portion exceeded one hundred rupees per annum), 
alienated prior to the 1st of December, 1790, and which may be 
resumed in conformity thereto, shall belong to Government; (2) that 
the revenue so assessd, where its amount did not exceed Rs. 100, shall 
belong to the zamiiular or farmer of the village ; and (3) that any 
purchaser of the village subsequent to the December, 1790, at a public 
or private sale, shall be entitled to all property in the soil, and the 
Government share of the produce (whether more or less than Rs, 100) 
of all portions of such village or villages that may have been alienated 
since that date and prior to his purchase. This rule remained in force 
until the Jst of May, 1793 when Reg. XIX of 1793 was passed, which 
enacted : (1) that the revenue of any land not exceeding 100 bighas 
alienated by one grant prior to lat December 1790 should, ou resump- 
tion, belong to the zamindar ; (2) that revenue of land so alienated and 
resumed, exceeding bighas 100, should belong to Government (sections 
6 and 7); and (3), alt grants made by any authority other than that of the 
Governor-General since the 1st of Decemder, 1790, whether above or 
under 100 bighas, shall be nu'l and void, that no length of posses- 
sion can give validity to such grants either with regard to property 
in the soil or the rent of it ; and tho zamindars are aur.hori.sed and 
required to collect the vents for such lands at tho rate of the 
pargana and to dispossess the grantee and re-annex it to the estate 
to which it belonged without any appliclion to a (Jourt of Judica- 
ture (section 10) Sections 11 and 12 empowered zamindars and Govern- 
ment to sue in the Civil Courts to resuino the land to tho revenue 
of which they were decKired entiled by sections 6 and 7 Owing 
to various causes, the summary powers conferred ou zamindars wore 
rarely exercised. Regulation fl of 1819 was passed to .secure the 
rights of Government and zamindars conferred by the rules and 
regulations mentioned above. By section 30 of that enactment, 
suits by zamindars to assess land hold free of assessment were to be 
referred to the Collector, 

Tho Full Bench, in tho case already referred to, came to the 
conclusion that this section referred to revenue or rent of hikhiraj 
land existing prior to 1790. The point was made clear by section 
8 of Reg. IV of 1825, which enacted that nothing in Regulation 
II of 1819 or in any other Regulation in force “ shall affect or be 
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considered to affect” section 10 of Reg. XiX of 1793. Act X of 
1859 (section 28) repealed this section and opened the doors of the 
r!ollector'.s Court for the decision of all applications (treated as suits) 
for resumption or assessment of revenue or rent on rent-free grants, i. e., 
grants made subsequent to the 1st of December 1790. Grants prior 
to that date were left untouched. It provided a limitation of 12 years 
for such suits to be reckoned from the date when the title of the person 
claiming the right to assess the land or dispossess the grantee, or of some 
person claiming under him first accrued. Act XIV of 1859 which 
was passed five days later, gave, by section 1, cl 14, a period of twelve 
years for suits for the resumption of any lakhiraj or rent-free land, 
and provided that, in estates permanently settled, no such suit, although 
brought within 12 years, shall be maintained if it was shown that 
the land was held rent-fiee from the period of the permanent settle- 
ment, the burden of proving which lay on the grantee in other words, 
the Act and presuinbly Act X applied to grants made after the permanent 
settlement.^ The period began to run as under section 28 of Act X, 
which was construed to moan the date when the grantee began to hold 
the land in dispute rent-free.® Act XIV was repealed by Act IX of 
1871, art. 130 of which adopted the provisions of clause 14, section 
1, of the repealed Act as to resumption and assessment, but made the 
period of 12 years run from the date when the right to resume or assess 
first accrued. Act XV of 1877, art. 130, which superseded, and re-enacted 
this article, omitted the proviso as to land held rent-free from the time 
of the permanent settlement. It was held that when a decree declared a 
land liable to assessment, the right to assess accrued then and a suit for 
that purpose brought more than 12 years from that time was barred.^ 
Act IX of 1908, art. 130 repeals art. 130 of Act XY. 

As regards Agra Reg. XIX of 1793 was extended in respect of grants 
made subsequent to the respective dates of the Regulations to be present- 
ly mentioned (a) to the Province of Benares by Reg. XLl of 
1795, section 6, (6) to the ceded districts by Reg. XXX of 1803 section 
21 and (c) to the conquered districts by Reg. VIII of 1805, section 
24 — i, e., to the whole of the North-Western Provinces. Section 28 
of Act X of 1859 repealed all these sections and enacted the provisions 
already mentioned. Art. 130 of the Limitation Act has practically 
been repealed by the Tenancy Act. 

These enactments did not touch grants made before the 1st of 
December 1790 or the date of the subsequent Regulations applicable 

1 Ram Charan v. Bates Mahton, 13 W. B 247. 

* Krieto Mohan v. Joy Kishen, 3 W. B 33 

® JFurlong v. Kuet^oo^ 6 W- B. 531 { Ganga Ram v Bures Nath^ 15 W. B. 846 j 
Sitarama v. Jogunti, 3 M<td. H. C. 67. 

♦ Nil Komul v. Bir Chundsr, 16 Cal. 450, note) Bit Ghunder v. Raja Mohun, 16 
Cal. 449. 

S Sagorsmonee v Bipradat, 1 W B- 249 i Beera Monse v. Koonj Bihari, B. L. B. 
Sap Voi Ap. 8=«2 W. B. 107 j Barihar v. Mudhab Ghunder, 14 Moo. I A. l52»=8 
B. L. B. 666—20 W B 469 ; Sonaiun v. Abdul Farar, B. L. B Sap. Vol. 109—2 
W. B. 91. 
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to the case. They are governeJ by Reg II o£ 1819.* A rent-free 
grantee if he alleged his grant to have been prior to 1st December 1790 
had to prove it;* but if the grant was admittedly subsequent to that 
dale, the zamindar could not succeed until he showed in the first instance 
that the land claimed was part of his z imindari and at one time was mal 
land, and the grantee was not put to proof of his title until the zamindar 
has established the fact of the land hiving once, at some time sub- 
sequent to December 1790, been rent-paying land.* A grantee when 
setting up a grant before 1790, could content himself by proving that 
at the time of the institution of the suit ihe zamindar was debarred by 
lapse of time from instituting a suit for resumption or assessment* or 
that his possession dated back to the Ist of December, 1790.® 

Act XVIII of 1873, section 30, recited section 10 of Regulation 
XIX of 1793 and the Regulations extending it to Agra and enacted fresh 
provisions for resumption of assessment. This section was re-enacted 
as section 30 of the Act of 1881 and was then supeiseded by Chapter X 
of the Tenancy Act of 1901, and later by Chapter XI of the Act of 
1926. 

In Oudh, no provision for resumption was made in the Rent Act 
of 1868. The Land Revenue Act, 1876, by sections 52 to 55 provided 
for resumption of muafi, but not for assessment of rent. 

It was held that the provisions of the Resumption Chapter (VII A) of 
the Act of 1886 applied to land held rent-free from before the annexation 
of Oudh in 1856 in consideration of the loss of rights previously vested 
in the holder, and no explicit grant in writing or otherwise was 
necessary.® 

9. The word landlord^ read with section 3 (12), perhaps includes the 
perpetual lessee of a village or mahal, although he has to pay rent 
to the proprietor and there is a right of re-entry on default in favour of 
the latter,^ or the mortgagee in possession,® but the point is not clear. 
It does not include a fixed-rate tenant who has gifted his land rent-free 
to a Maha llrahman and wishes to resume it.® Does it include a 
permanent tenure-holder ? The use of the word landlord throws doubts 

* Harihar v Madhah (Jhundtr, 8 B. L. B. 566=«20 W R. 469 ; Arfuniua v. 
Pearey Hohan, 1 Cal. 378=25 W B. 209 ; Baeharam v. Pearay Mohan, 9 Cal. 813. 

* Dammar Singh v. Khuihal, B. B. 16 of 1893=13 A. W. N. 193. 

* Mahomed Akhir v. Reilly, 24 W. R 447 ; Koylaeh Bushinee r. Goculmonet, 
8 Cal. 230=10 0. L R. 41. 

* Ahhoy Churn v. Rally Pratad, 6 Cal. 949<>>6 0. L. R. 260. 

* Koylaeh Baehinee ▼. Geeoolmani, 8 Cal. 230=10 C. L. B. 41. 

* Saifuran v. Najaf Ali, II U. D. 219. 

1 Mata Badal v. Oaneeh Narain, 40 All. 656=16 A. L. J. 619=4 Bev. andCr. 
L. J. 182=46 I. C 920. 

® Narpat Singh v. Lakha Singh, II U. D. 492. 

» Boji Ram v. Bhtilan, IV U. D. 86=1 L. R. Bev, 77=6 B. and Of. L. J. 122=3 
n. F. L. B. (B. B.) 167=6 B. D. 198. 
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on 40 All, 656 and II U. D. 492, and on rnlings* which held that a 
purchaser for valuable consideration from a rent-free grantee, the proprie- 
tarj rights being in the original proprietor, was himself a rent-free 
grantee. 

Proprietor, under section 150 of the Act of 1901, meant the 
proprietor paying land revenue in respect of the land, the subject of the 
grant.* In Saifuran v. Najaf Ali,^ the Board held that grantor meant 
the person who pays the revenue on land held by another, and grantee 
meant the person who held the land held rent-free, the revenue of which 
is paid by the other. This was not approved of in Bhagwan Singh v. 
Bisheshar Bath,* though the Court did not actually decide the point. 
It included, in the case of common lands, the lambardar, as repre- 
sentative of the oosharers.® A person who, owing to misrepresentation or 
.mistake, has been paying revenue for another, is not necessarily able to 
:ae under this chapter.® 

10. Other rent-free holdings — Section 188 does not touch rent-free 
holdings that arose in Agra before the 7 th of September, 1926, and in 
Oudh before the commencement of this Act. Qnder the Act of 1926 sec- 
tion 184 raised a presumption in favour of a rent-free grant where land 
had been recorded in the annual registers as without any liability for rent. 
That section has been omitted, but that does not mean that land which 
before the dates mentioned were regarded by custom or usage as held rent- 
free will no longer be in that category. Section 184 was in accordance 
with the view held elsewhere.’ In Agra such custom or usage was not 
recognised,® but the courts could in a proper case infer a rent-free 
grant.® Where the entry was that a land was bila lagan it did not 
mean that it was held rent-free’® hut if occupation for a considerable 
number of years without payment of rent was proved and circumstances 
showing the express or implied consent of the landlord existed, a 
presumption of a rent-free griint could be made.” 

1 Saoh 18 Ghuilam Sarwar v. Muh. Ambar Alt Khan, I D. D, 382, which wai 
diHsented from in Lehazun-niisa v. Dadtch Singh, 4 0. L J. 162“=IH B. D. 606"40 
I. 0 60=3 Bev. and Or. L. J. 169=4 R. D. 894, and Ganeth Pratai v. iiadhe 
Shankar, 11 U. 0. 519. 

* Janki Baran Singh v. Ram Kumar Singh, 3 0. C. 235 


* II U. D. 219. 

♦ 20 0. C. 37=38 I. C. 677. , , „ „ „ 

6 Diepa v. Udai, B. B. 6 of 1903 ; JVarpat Singh v. Lekha Singh, II U. D. 492. 

• Mata Din v. Kedar Nath, B B. 16 of 1910 , m j nn 

» Dhanpat v. Rutsomonee, 10 W. B 46 ; Birendra Kithore v. Bl^teal Chandra, 20 

C. L. J 295=27 I. C. 12 i Naik v. Rajdhari, 3 Pat. L. W. 220=42 I. C- 848. 

« Maharaja of Benarez v. Mahahir, lY V. D. 526 ; Sarnia Singh v. Bam Sumer, 

XI D. D. 188=14 B. D. 640. „ „ r t. o m n i, 

9 As in Stella Bux Singh v. Abdul Kajid, IV U. D. 640—3 L. B. Rev. 40—6 B. 

D. 43. 

10; 

Narain 

JaOBtho.f’ yij. u. u. u. JLw*. * L t ft. r ” T A D t J m 

1920—IV U. D. (B B.) VI—3 L B. Rev. 308 ; Raghu Nath Smgh v. Jagal Bahaaur 

Singh, XI U. D. 79=11 L. B. Bev. 101. . j u, . .. .i.„ 

“ Kundan Singh v. Mien, XI 0 D 99 and some of the cages cited above, also 

Sheo Narain Praiad v. Ulfat, XIV U. D. 74—14 L. B. Rev. 156. 



T. A.— 77 
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Land recorded as mnafi or bila lagan was almost invariably looked up 
as land held rent-free. 

Land recorded as btla tasfia lagan did not imply freedom from liability 
for rent. 

Where one of several co-sharers in a property took less ihan his pro- 
portionate share as his individnal property, the remaining co-sharers 
taking upon themselves the responsibility for the land revenue, this 
chapter has no application. * 

Where land was held without payment of reni and without the con- 
sent of the landlord, the holder was a trespasser, who could by length of 
occupation have acquired proprietary right, or tenant right ^ If such 
consent could be implied as in the case of grants for planting groves, 
grazing, building, the land was not held under a rent-rreo grant so long 
as the grove, etc., existed, and no question under the chapter arose.^ 

A rent-free grant is created when the propriotor of a land creaias 
rights hy which the land can bo held rent-free by A whilst, the 
liability for revenue rests on BA 

11. Under- proprietors — An under-propnetor, unless he holds undoi 
a sub-settlemeni is not a landlord, and a grant by him to liold without 
payment of rent will not. be a rent-free grant, 

Nor is an nuder-proprietor a person against whom action can bo taken 
under the chapter because he holds rent-free or at a favouiablo rate of 
rent. — e. g , A Shankalap holder specially of the khudkashl kind who is 
usually classed as an uuder-proprietor.® 

If an under-proprietor adds land to his holding by encroachment, the 
superior proprietor was held entitled to proceed under this chapter in 
respect of the added land.® 

189. A grant of land at a favourable rate of rent means 
Meaning of grant of ^ludh a grant of land at a rent less than 
land ai a favonrable the aggregate of the revenue and local 
rates payable thereon and in Agra a similar 
grant made after the commencement of this Act. 

1. This section reproduces section 107-J of the Oudh Act, adding for 
the benefit of Agra “ and in Agra of this Act." 

This was also the view under the Legal Romemln'ancer Act, of 1876,^ 
and is of course now.® The test is given in the sect ion. Rulings cited 
below are more of historical interest. Under section 52, Land Revenue 
Act of 1876, it was held to mean a rent which was not a fair, reasonable 

1 Jai Karan Singh v. Dip Narain, V U. D. 288°=4 L. B. Rev. 46=7 B. D. 680. 

* Sri Krishna Dai v. Jai Karan Singh, IV U. D 207=2 L. B. Bev. 17=6 R. D 
408 ; Tiloi Estate v. Mahpal Singh, III 0. D. 143=5 R. D. 544. 

* Ganga Gharan v. Shankar Sahai, U D. D. 566. 

* Ghulam Sarwar v. Muhammad Ambar ylli Khan, I U. D. 382. 

5 Sheo Batan v. Court of Wards, I D. D. 279 ; liar Prasad v. Earn Pralah Singh 
II D. D. 436 ; Naikani Singh v. Kewal Singh, III U. D. 73. 

® Jat Karan Singh v. Court of Wards, II U. D. 272. 

^ Sarabjit Singh v. Badri Nath, 3 0. C. 268, 

* Trihhuvoan Nath v. Ganga Dei, II U. D. 240 , Court of Wards v. Sura] Bah 
I U D. 268 ; Khub Lai v. Dioarka Nath, XX U. 0. 7=1938 B. D. 748. 
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and equitaVile rent at the time of the grant or lease, keeping in view the 
state of things prevailing then. * 

2. Rent exceeding revenue and cesses is not at a favourable rate.* 
In considering the relation of the rent to the revenue for determining 
whether or not a holding is held at a favourable rate of rent, the holding 
should be taken as a whole, and the rent and revenue of individual plots 
should not be considered.* 

Land held at a seventh of the economic rent was held at a favourable 
rate,* so land held at a rent which was about a third of the revenue and 
t about an eighth of the rent at circle rates. These eases are of no 
value now.® 

Where a tenant was given land deliberately at a concession, e. g,, 
where he was a conSdeutial servant, he could not be ejected as a sta- 
’ tuiory tenant, but could be proceeded against only under this chapter.® 

Where the rent of a holding exceeds the valuation at settlement rates, 
but the word r'lyayati was written again.st the rent, it did not establish 
that the rent was at a favourable rate.’ 

The revenue should be calculated on the cultivated area and not on 
the entire land in the holding,® and settlement rates are to be taken ® The 
calculation of rent should be on the accepted and not on the standard 
rental to see whether it is favourable.*® 

\ 

Where both parties to a permanent lease were thakurs and the rent 
was low, it was presumed that the rate of rent was favourable.** 

An occupier of land wishing to take the benefit of the section has to 
show that the rent was, at the time it was fixed, favourable, and not that 
it has become favourable under a new settlement,** 

* Pratab Bahadur Singh v. Badlu, Sel. Cb. No. 263. 

* Indarpal Singh v. Murar Man Eitaie, IV U. D. 259=-2 L. B. Rev. 143 ; 17ma 
Nath Bak»h Singh v. Badri, XVI U. D. 388. 

* Uma Nath Bahih Singh v. Badri, XVI U. D. 388. 

* Na»im Hutain v. Banti Saran, XII U. D. 258. 

5 Gajadhar Pratad v. Sirdar Nihal Singh, XIII U, D. 56“=13 L B. Rev. 60 ; 
Naheihar Dayal v. Genda, XX U. D. 255. 

* Hub Lai V. Dioarha Nath, 1939 A. L. J. (B. R,) 7=XX U. D 47^1938 B. D. 
748. 

T Ilam Harakh v Tilak Dhari, II U. D. 478=»1 L. B. Rev. 58 

® Sher Bahadur Singh v. Partuh Bahadur Singh, IV D. D. 129=1 L. R. Rev. 163 
=6 Rev. and Cr. L. J. 332. 

® Sita Bam v. Sri Bam, V U. D. 52=3 L. R. Rev. 115. 

*0 Bam Behari v. Baldeo, 3 L. R. Rev. 77=IV D. D. 653=5 B. D. 56. 

11 ffar Dutt Singh v. Jai Karan Singh, IV U. D. 21=*1 L. H. Rev. 66=6 B. and 
Cr. L. J. 79. 

1* Shea Pal Singk v. Adya Bux Singh, II U. D. 30 ; Chandra Shekhar v. Aisa, IV 
D. D. 628 ; Manohar Lai v. Mahesh, VI U. D. 42=5 L R Rev. (Ondh) 11 ; Gaya 
Din Mieir v. Gaya Dm, IV D D. 296 ; Chunni v. Ohandrabhan, 5 L. B. Rev. (Ondh) 
145=.VI D. D. 228=1924 R. 0. 245=8 R. D. 211; Bindeehri Prasad v. Pariab 
Narain, VI U. D. 451=6 U B. Rev 17=1925 B. 0. 71 ; Manohar Lai v. Mahesh, VI 
U. D. 42. 
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A tenant bolding at a favourable rate of rent is estopped, in tho ‘lams 
way as a muafidar, from asserting, as against the mortgagee whom ho hai 
ejected, his own want of title.^ 

A village was granted in 1837 as sliankalp for gurudakehhiua. The 
grantee held it free of rent or revenue until 1850, when lls. 416 a year 
was assessed on it as rant or revenue. This continued to be paid until 
1871, when the then talnkdar wrote a letter to the grantee saying that he 
was always to pay that rent. The grant though free to start with became 
a grant at a favourable rate of rent in 1850, and the letter of 1871 did 
not create any fresh rights. 2 

The rate of rent should be favourable by deliberate concession and not 
by accident^ and if that is so, the proper procedure is resumption and not 
ejectment.* 

Where land had since the first Regular Settlement in Oudh been held 
at a rent equal to the land revenue, this per se was evidence that the 
rent was deliberately favourable.® 

Where a tenant’s rent has been low for a very long lime it is 
deliberately favourable.® 

This coupled with the fact that previous to that the land had been 
held rent-free, makes the inference much stronger.’ Generally, if a per- 
son pays no rent in excess of the government revenue, it would constitute 
a favourable rent.® A tenant holding at a favourable rate of rent could 
not be ejected as an ordinary tenant but had to be proceeded with under 
the Resumption Chapter.® 

Where the rate of rent is low by accident and not by deliberate con- 
cession, the proper remedy is enhancement under the Enhancement 
Chapter. I® 

3. When rent is favourable, the onus of proving that it was not 
accidental is not on the tenant. ^ 

• Eakim Hutain v. Muthtaq Husain. 1933 A. I. B. Oudh 542«=XV U. D. (H. 0.) 
319— 16L. R. Rev. 42. 

® Balgwind v. Rampal Singh, 4 0. G. 264. 

» Bant Saj Singh v. Shambhu, XVIII U. D. 79—1937 B. D. 116. 

• Shajiqunsaman v. Tatadduq Husain, 11 U. D. 228 ; Bai Krishna Prasad Singh 
T. Suraj Pall, li U. D. 629 ; Laehmin v. Bilahra Estate, II U. D. 652 ; Ram Kumar 
V Far(a& Bahadar Singh, B. R 1 of I9l7— li U. D. 666 ; Court of Wards v. Gouri 
Shankar, I D. D. 228—1 0. L. J 697—26 I. C. 624 ; Partab v. AJudhta Estate, 58 
I. C. 990— 7 0. L. J. 611. 

6 Sheodarshan v. Ajudhia Estate, I U. D. 204. 

• Rudra Partab Singh v. AmbVea Prasad, 2 0. P. L> R. (B. R.) 123. 

1 Shea Darehan v. Ajudhia Estate : Oaya Din v. Abid Bueain, 2 U. P. L R. (Bi 
B.) 118— IV U. D. 93. 

• Lai Trihhuan Nath Singh v. Ganga Dei, II U. D. 240. 

• Ganga Singh v Partab, XIV U. D. 457. 

># Banuman Dal v. Sri Ram Kuar, B. R. 5 of 1903 ; Ramadhin v. Bhagtaati Pro- 
sad Stngh, II U D. 617 , Court of Wards v. Suraj Bah, 1 0. D. 268—1 0. L. J. 236 ; 
Raghubar r. Thakur Din, 1 U. D 411—33 I. 0. 204—2 0. L. J. 755—2? I. C. 6l0, 

12 Ram Bahadur Singh v. Subhao, IV U. D. 585. 
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The Iturden ot’ proving that a rate oli rent is favourable lies on the per- 
son suing to resume.* There was a perpetual lease of throe villages at a 
rent of 11s. 2,191, the lessee being also liable to pay presents, naelma 
presents to dancers, etc., and the patwaris and chaukidars. It was held 
that the proprietor had failed to prove that the rent is a favourable rent, 
and that the undefined charges, the OKpenses of management and so forth, 
may have been such as to make it a perfectly reasonable rent as between 
lessor and lessee. 

In Muhammad Nawah Alt Khan v. Mathura^ a lease of land to be held 
at a rent two annas a bigha below the rent previously paid by the lessee 
was held to be a redaction of rent and not to be a lease at a favourable 
rate of rent. 

4. In Agra, under section 49 of the Act of 1926, corresponding to 
certain provisions of the earlier Acts, the rent of tenants holding by 
custom or practice at favourable rates of rent and where caste was taken 
into account in determining the rent, had to be fixed with reference to 
such custom or practice, but the amount was not to be less than the land 
revenue payable in respect of the holding with an addition of 20 per cent, 
thereon. Such tenants \\ ill hardly come in the category of tenants at 
favourable rates of rent, unless the amount of their rents is less than the 
aggregate of the land revenue and the local rates payable thereon. 

190 . A landlord may, in accordance with the provisions 
TJowm™ of this Chapter, sne to resume possession of 

liiabtlity ot grant to , ^ , r 

roaninption, or aaaeaB- land held rent-free or at a favourable rate 
ment, or enhancement of rent, for the fixation of rent or revenue 
on land held rent-free or for the enhance- 
ment of the rent of land held at a favourable rate of rent. 

1, The section corresponds to section 107-A of (he Oudh Act. Cf. 
sections 187 and 188 of the Agra Act of 1926 and section 150 of the Act 
of 1901. 

The class of grantees at a favourable rate of rent has been introduced 
in the province of Agra, Hence the provisions relating to them. 

Note the use of the word “ landlord ” (not ‘‘ landholder ”) ; see 
section 3(12). 

2. Five brothers, one a minor, owned certain fields in a zamindari, 
which were foreclosed, except as to the minor’s fifth share, in favour of A. 
The zamindari was partitioned and the fields fell in A*s share. A failed in 
his suit under section 127 of the Oudh Act to get rent assessed on the fields 
on the ground inter alia that they were not held without consent. In his 
subsequent suit under section 107-A, Oudh Act, (now this section) it was 
held that in view of the finding in the previous suit that section 127 did 
not apply, the proper procedure was action under the Hesumption Chapter 
to have the rent fixed.* 

* Par ah Bahadur Singh v. Badlu, Sel. Ca. No. 263, affirmed aod applied in 26 Gal. 
479 (I’ C.) 

* B. B. 4 of 1905. 

* Manohar Lai v. Kithort Singh^ VI U- D. 416=6 L. B. Bav. (Oadh) 54=1923 B 
0, 209=8 B. p. 34. 
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3. Suit.~A suit under sections 190, 192 is No. 20, a suit under 
sections 190, 194 is No 21 and a suit under soctions 190, 195 is No. 22 
of Group B of the 4th Schedule. There is no limitation for the first 
two, and limitation for the third is 12 years which runs as indicated in 
section 196. They lie in the court of an Assistant Collector of the first 
class The right of appeal is regulated by section 202. The court-fee 
is calculated on the annual letting value of the land as estimated by the 
plaintiff. 

191. All land held rent-free or at a favourable rate of rent 
Grants not liable to liable to fixation of rent or revenue 

fixation of revenue or 01 * to enhancement of rent, as the case may 
be, unless — ■ 

(1) in Agra,— 

(a) it is held rent-free in a district or portion of a district 

which is permanently settled under a grant made 
prior to the permanent settlement ,• or 

(b) it is held rent-free under a judicial decision of a date 

prior to the twenty-second dav of December, 
1873 ; or 

(c) it is held rent-free by a holder whose title is based on 

a transfer of the land for valuable consideration 
made by the landlord or by a rent-free holder 
thereof before the twenty-second day of December, 
1873, provided that at that date the right of the 
landlord to resume the land had been barred by 
section 28 of Act X of 18o9 or by article 130 of 
the Second Schedule of the Indian Ijimitatioii 
Act, of 1871 ; 

(2) in Oudh, — 

(a) it is held rent-free or sit a favourable rate of rent 
under a Crown grant ; or 

(ft) it is held rent-free or at a favourable rate of rent 
under a judicial decision of a date prior to the 
first day of January, 1902 ; or 

(c) it was acquired rent-free or at a favourable rate of 
rent for a valuable consideration before the tenth 
day of October, 1876, and the right to resume it 
had, before that date, been barred by the law of 
limitation ; 

Provided that nothing in this section shall apply to any 
grants in Oudh to which the provisions of section 79 of the 
United Provinces Land Revenue Act, 1901, are applicable. 
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1. Sab-section (1) repro'luces in effect section 185 of the Agra 
Act, and sub-section (^2) reproduces in effect section 107-B of the Ondh 
Act, omitting the first proviso thereof, and substituting “ a crown grant ’ ’ 
for “ a grant sanctioned by the Governor-General in Council or 
Governor in Council.” 

Section 185 Clauses (b) and (a) of the Act of 1926 reproduced in effect 
clauses (a) and (5) of section 151 of Act 11 of 1901, and corresponded to 
section 30 (c) and ( /) of the Acts of 1873 and 1881. 

2. Clause (a).— The grant must be proved to have been made prior 
to the permanent settlement. As section 191 does not fix the date of 
the grant, the claimant will have to prove such date. 

3. Held— i. e., Not necessarily granted or acquired. 

4. Clause (!>). Judicial decision, i. e., one pronounced by an 
officer competent to deal with the matter.* A ruhkar of a settlement 
officer which finds certain land to be held rent-free is not a judicial 
decision.* The expression is common to clause [h) of both sub-sections. 
If an officer on revision of settlement merely enters the facts as he finds 
them without deciding any question of right, it is not a judicial deci- 
sion.® If ho decides on the opposite- party’s admission that it is mnafi, 
that is a judicial decision,* so if he decides it on evidence.® A settle- 
ment court decree declaring a person as entitled to hold certain land 
rent-free so long as there are heirs to succeed him is a judicial decision.® 
So such a decree holding a person to be a Sirdar Hukmi bila lagan,'' So 
a judgment of the settlement officer, holding that the grantee was 
entitled to hold the land without payment of revenue and refusing an 
application of the zamindar to assess revenue over it.® A judicial deci- 
sion means one which has not been cancelled.® 

A judicial decision must be a decision implying that the rent-free 
holder is entitled to hold rent-free in perpetuity and not one merely 
declaring him to be a muafidar.'" 

Hence a decision merely declaring the claimant to be a muafidar,'' 
or declaring a claimant to be entitled to bo recorded as proprietor** of the 

* Tika Mam Singh v. Kuar Sen, II U. D. 674. 

* Shadi Lai v. Benatlc Mao, II U. D. 126, see also TiUa Ram v. Kuer Sen, II D. 
D. 574. 

* Muhammad Kanmulla Khan v. Jhamman Singh, 11 A. L. J. 277, approving of 
Daya Shankar v. Mazhar Buiain, B. B. 6 of 1909. 

4 Kandhai Pratad v. Suraj Bali, II D. D 611. 

5 Udit Narain Singh v. Indra Kuar, II U. D. 645“=2 0. L. J. 728=33 I. C. 145. 
See also Amir Haian Khan v. Gopal Mam, 4 0. C. 252. 

* Sahibunnitsa v. Karamat Ali, 1 0. L. J. 693=26 I. 0 722=1 U. D. 239. 

* Udii Narain Singh v. Indra Kuar, 33 I C. 145=2 0. L. J. 728=11 H. D. 646. 

* Kain Ali v. Tasaduk Rasul Khan, I U D. 179=29 I. C. 552. 

® Court of Wards v. Mirtanji Bum Singh, I U. D. 387=33 I. C. 89. 

Ahmad Husain v. Khudadi, II U. D. 306 ; Ram Ehagat v. Sri Kamalapat Pra- 
sad Singh, II U. D. 540. 

•t Ahmad Hutatn v. Khudadi, II U. D. .305. 

1* Syed Muhammad Bagar v. Sheo Mohan Singh, I U. D. 338. 
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lands, described as groves, with the conditions attached that the lands 
were to be held in subordination to the superior proprietor and that if 
any revenue were assessed on the lands the holder should bo responsible 
for it, and, if the groves were cut down, whether assessed to revenue or 
not, the holders were to pay a rent based on the rate payable by the best 
land in the village, is not a judicial decision under which the land is 
held rent-free. 

The persons to whom the settlement ofiScer decreed rent-free lands are 
entitled to hold those lands rent-free in perpetuity. An agreement be- 
tween the parties conferring under-proprietary rights according to the 
settlement oflBcer’s report, followed by the entry of under proprietary 
rights, has the effect of a judicial decision, though there is no order of 
the court confirming the agreement.* 

The decision of the court of a Settlement Deputy Collecior in 1873 
based on a compromise that A held a land as nittafi khidmati and that A 
was the servant of a Muhammadan shrine and would hold the land as 
rent-free so long as he performed the services of the shrine is a judicial 
decision and the land is held under it.* 

Held under a judicial decision. — ^The expression is ambiguous and 
has given rise to a difference of opinion between the Judicial Commis- 
sioner’s Court and the Board of Revenue. In Ameer Hasan Khan v. Bam 
Gopal,^ the Judicial Commissioner held that to come within section 55 

(а) of the Oudh Land Revenue Act, 1876, which corresponds to clause 

(б) of section 107-B of the Oudh Rent Act, and section 191 of this Act, 
the land most be held rent-free by virtue of a judicial decision and not by 
virtue of a grant preceding such decision, the officer in his decision 
merely giving effect to such grant, or confirming the status quo ante. In this 
case, the heir of the original grantee, on being evicted from bis holding, 
sued in a Civil Court for recovery of possession on the allegation that 
the original grant was heritable and not for life only. The Judicial Com- 
missioner on appeal ruled that the grant was a heritable one and that 
the heir of the original grantee had been wrongfully dispossessed. This 
decision was relied on as a judicial decision within the meaning of 
section 55 (a) Oudh Land Revenue Act, 1876, in a proceeding for re- 
sumption. The Judicial Commissioner held against the plea on the 
ground that the land was not hold by virtue of the previous judicial 
decision which merely confirmed the status quo ante. It will be noticed 
that the previous decision only declared the grant to be heritable and 
did not touch the question whether it was rent-free or resumable and 
hence under no circumstances could it be said that the land was held 
rent-free under it. The opinion of the Judicial Commissioner in the 
subsequent case is therefore, purely obiter. 

The case was cited before the Board of Revenue in Daya Shankar v. 
Alazhar Husain.* Porter, S. M., differentiated it on the ground indicated 

1 Muhammad Alt Muhammad Khan v. Lalta Bux, 2 L. R. Rev. 159=IV U. D. 
656—S B. D. 393. 

2 Bahadur Singh v. Husain Shah, XI U. D. 75^14 B. D. 348. 

* 4 0. C. 252. 

4 B. B. 6 of 1909. 
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above, but fiaillie, J. M. disagreed with the opinion of the Judicial 
Commissioner. 

4. 22nd December, t873i *• *-t on the date on which the Rent Act, 
1873, came into operation. Either oE the two events mentioned in clauses 
(b) and (c) should hive happened before this date. 

The vendor while selling a certain land reserves to himselE a portion 
to be bold revenue-free. This is a grant for valuable consideration and 
falls with this clause.^ 

5. Cl. (c)— Cl. (o') of sub-sections (1) and (2) has in common the 
passing of valuable con.siJeration. To bring a case under this clause, the 
title of the rent-free holder must be proved (a) to be based on a transfer of 
the land and (6) such transfer must have been for valuable consideration 
and (c) to have been made by the proprietor or rent-free holder, and (d) 
before 22nd December 1873, (in Oudh, before the 10th of October, 1876) 
and (e) on that the right of resumption of the proprietor must have been 
barred under the law of limitation. 

Section 185 of the Act of 1926 wa« not retrospective and the inci- 
dents of a holding acquired befoie 7 September 1926 were not controlled 
by the Act. Groveland was not land before that date. The bar of 
section 183(a) of that Act could not he set up against a civil suit for 
compensation for cutting some trees in a grove, which was rent-free but 
the grant of which rent-free was not for service or for any valuable 
consideration. The grove had heed acquired in 1859. The learned 
Judge observed that it had not been shown that '* at any time prior to 
the Act of 1926 land was ever held by any court to include groveland.” 
Whatever the merits of this decision may be‘, the observation is not 
justifisd, for the High Court in Maliamma'l ha Khan v. Muliammvd 
Khan,* hold at page 66 that land included groveland under Act XII of 
1881. The learned judge also ruled that section 185 (c) of the Act of 
1926 was confined to a suit under Chapter XI and did not apply to a 
civil suit, Tika v. Kulsum-unnissa* 

6. Principles of resumption. — The piinciples on which the law 
of resumption is based are discussed by the Board in an Oudh case, the 
provisions of the Rent Act of which are almost word for word the 
same as those of Chapter XI of the Tenancy Act, 1926. There A sold 
his proprietary right to B with reservation of some land to bo held rent- 
free by him. the Board decided that the interest reserved to A was 
underproprietary. The legal representatives of B now sued for assess- 
ment of the land to rent. The defence was that the exemption from 
payment of rent was based on valuable consideiation and that the land 
was not liable to bo assessed to rent or revenue. It will be seen that 
the case against assessment was as strong as it could be. The Board, 
Roberts and Hooper, Members, decreed the claim and explained the 
principles underlying resumption as follows 

1 Duoarka Prasad v. Phul Kunwar, 1 U. D 38=32 1 C 10. 

I 40 AJl 60. 

* 14 L. R Rev. 193=XIV U D (II C ) 66 

4 Govind Prasad v. Suraj Baksh, B. B. 4 of 1903. 

T. A.— 78 
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" It is a cardinal principle of the revenne law that all land is liable 
to the payment of revenne and that the revenue* is a charge on the 
land and the first charge.* It is not open to the proprietor of any land 
to substitute by private contract his individual liability for the liability 
of the ‘ rents, profits or produce ’ of the land itself or to make the charge 
on one parcel of land a charge on another parcel of land, except in so 
far as ho is by law permitted to do so. The extent to which he is so 
permitted, or in other words, the extent to which contracts or grants to 
hold land free of rent or revenue are valid against the proprietor who 
has engaged for the land revenue is the subject of the 'aw of resumption 
It rests upon the general axiom of law that the lien of Government 
upon the produce of land in order to pay the revenue cannot be affected 
by private contract to which the Government is not a parly. 

“ Rent-free grants under the conditions expressed in proviso to 
section 107 B* are allowed to hold good against the grantor till he dies 
or till the expiry of the current settlement, whichever event first occurs. 
A grantee, in effect, engages to pay from the assets of the remainder 
of his mahal the revenue chargeable on the land which he grants free of 
rent. The law does not allow such an engagement to be binding on his 
8ucces.sor or beyond the term of the current settlement ; and the reason is 
that such grants affect the grantor’s liability to pay the levenue and affect 
the security on which the settlement engagement is based. If no limit 
were put to such alienation, the punctual realisation of the land revenne 
might be endangered. 

‘‘ The fact that the grant was bought does not affect the matter. A 
proprietor might sell his mahal to another person and, for full considera- 
tion, engage to pay the land revenue. That engagement would not 
prevent the purchaser from being liable to Goveinmeut for the revenue*. 
In the same way, if the property sold was an under-proprietary right, the 
under-proprietor is liable to pay, through the proprietor of the mahal, the 
revenue assessable on the holding, notwithstanding any engagement to 
the contrary with the proprietor of the mahal. Such engagement is only 
valid to the extent to which the Government assents to it. By no con- 
tract can the owner of land escape the liability to pay the revenue 
chargeable upon the land either directly as proprietor, or as under- 
proprietor through the proprietor of the mahal. There is no reason, 
therefore, on the ground that consideration was paid for a right which 
the grantor had no authority to confer,' namely, that of holding rent- 
free for ever, to seek a construction of the law or an interpretation of the 
sale-deed which will maintain the validity of the agreement. If any 
preference should bo shown it should be in favour of the construction 
which gives effect to the plain intention of the law 

1 Section 58, Land Kevenue Act. 

* Section 141, ib. 

* Correaponda to section 196 (a) of the U. P. Tenancy Act. 

t Sections 141 and 142, Land Bevenne Act. 

S KaurangiLal r. Khoji Lai, B. R. 18 of 1926=6 L. B. Rev. 263=12 R. wdCr. 
Lu J. 14— VII U. D, V— 1926 R. 0. 632. 
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Now Explanation I to section 188 shows that such reservation amounts 
to a rent-free grant. 

7. Sub-section (2) clause (c). — At a favourable rate of rent. 

The acqai.sition rent-free or at a favourable rate of rent mast have 
taken place before the 10th of October, 1876 and the right to resume 
must have become barred previous to that date. Hence grants or 
acquisitions rent-free or at a favourable rate of rent after 1864 will 
not fall under clause (c), and are liable to resumption or enhance- 
ment of rent. A vendor wlio reserved a plot of land rent free in 
perpetuity acquired it for valuable consideration.* 

In 1897, there was a circular of the Board of Bevenue, 23 — IT, 
afterwards 13—1, rule 18 which laid down that in a case where a 
proprietor parted with his entire share in a village and had reserved the 
ownership of certain plots as sir, if the agreement was that the plots 
should be held rent-free, the tenure so created was to he under-proprie- 
tary ; whereas if the owner of the reserved plots was to pay the revenue 
assessed upon them, he was to be treated as proprietor, and revenue 
should be separately assessed upon the plots. 

8. The proviso. — Section 79, Land Revenue Act, provides for 
assessment of rant on nndar-proprietors and on holders of heritable, 
non-transferable leases holding under a judicial decision. The proviso 
exempts from the operation of section 191 (2) these two classes of 
persons, t. a court acting under this chapter cannot assess or enhance 
the rent of or eject them.* The following cases will be found useful. 

A person who holds certain laud by way of habzaiavi (a right 
something between sir and kabzadari) at a low rate of rent is not a 
tenant with a right of occupancy as defined in section 5, Oudh Rent 
Act, and is liable to have his rent enhanced under section 33 of that 
Act, as no permanency was intended so as to make the rent adjustable 
under section 79, Land Revenue Act at settlement only.® That section 
is not confined to tenants with rights of occupancy under section 5, 
Rent Act.® 

A settlement decree declared A to be entitled to kabzadari with 
right of inheritance, at the old rent and not at a rent 12^ per cent, below 
the rates paid by statutory tenants of the same class, and declared 
a previous decree for enhancement as illegal and directed only the rent 
fixed to be payable, it was held that kabzadari connotes a permanent lease 
and not necessarily occupancy rights, and that the rent could not bo 

* Dwarka Prasad v. Phul Kunuar, I U. D. 38 

2 Matizoor Susain v. Daaar Alif 1935 A. I. K Oudh 406'“XVI U. D. 252*=1935 
0. W. N. 537=1935 K. D. 247=155 I. 0. 295. 

S Bunyad Busain v. Rjnt SaTiai Stngh, 1 U. D. 357=32 I. C. 415=33 I. C. 266 
=2 0. L. J. 748 ; Den Estate v. Ram Phal, II U. D. 432 ; Gulab v. Balbhadar, 
VI D. D. 105. 

® Azim Ali Khan v, Shankar Singh, B. B. 3 of 1893. 
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enhanced until a resettlement under section 79, L. R Act.* In Bindha 
Singh v. llahi Khanum^ the word kabzadari was held not to connote 
occupancy rights necessarily, but the meaning was to be ascertained from 
a careful consideration of the claim made before and the judgment 
recorded by the settlement court ; and that a rent fixed under section 40 
of the Oudh Rent Act could not be enhanced under section .33 of 
that Act. 

A right of kahzadari dawami declared to be heritable and transferable 
is higher than occupancy light, and the rent of the holder of such right 
cannot be enhanced under section 33, Oudh Rent Act, but may be 
enhanced at the next settlement under section 79, L. R Act.® 

In Bhahuti Singh v. Balcar Husain,* a dispute as to sir and under- 
proprietary rights was settled by a compromise recorded (ly the court 
by which the occupant was to hold some land as a tenant under section 
5, Oudh Rent Act, at a certain rental It was hold that this compromise 
bound the parties and there was nothing in section 33 or seciion 34, 
of that Act, in b.ir of such an agreement, and therefore enhancement could 
not take place under the section. The reason assigned is that the Board 
considered the fixition of the rent as an essential part of the compromise. 

In Muhammad Husain, v. Umrao,^ Civil Court rents were held 
enhanceable, where the compromise decree merely declared the occupier 
to be a tenant with rights of occupancy without decliring the rent, 
although the rent previously payable and rasntioned in the plaint 
continued to be paid afterwards. 

Where a tenant held sir land under a heritable but non-transferable 
lease, his rent could not bo enhanced under section 33, Oudh Rent Act, 
but could be, at the next settlement, under section 79, L li Act.* The 
rent of a perpetual lessee holding under a decree of court could not be 
enhanced under section 33, Oudh Rent Act, but under section 79, L. R. 
Act, at settlement.* So whore land was held under a contract for an 
indefinite term.* 

The rent of a person, who was not a tenant with a right of occupancy 
under section 5 or section 6, Oudh Rent Act, but held at a rent fixed by 
a judicial decision, cannot bo enhanced under section 33.* 

* Baldeo Baksh Stngh v. Sa/iib-un-niisa, B. B 11 of 1912. 

* B B. 23 of 1892. 

* Bam Dayal v. Bishnath Singh, U. D. Vol. L, p. 398. 

* B. B. 21 of 1892. 

S B. R. 9 of 1893. 

* Indardawan Singh v. Jugdatl Singh, I U. D. 196=-29 I. 0- 571. 

7 Dost Muhammad Khan v. Rahman Khan, II U D. 624=>2 0. L. J. 716“33 
I. 0. 180 ; Raghuraj Singh v. Ram Lotan, II U. D. 624=>33 I. C. 33, 186*=2 0. L. J. 
769. 

8 Chedi V. Shah Hayat, II U D. 618 =-33 I. 0. 157. 

» LutfAli V Ram Lai, II U. D. 645-=3 0. L. J. 12=-33 I. 0. 786 ; Jai f’aW®'' 
Singh v. Ram Batan Singh, 1 0. L. J. 124. 
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The rent of a person, entered as an occupancy tenant under a decision 
of the settlement court holding him to have a heritable and not 
transferable right, could be adjusted under section 79, L. R. Act, but 
not under section 33, Oudh Rent Act, 

Section 79, Land Revenue Act, applies only to holders of heritable 
but non-transferable leases held under judicial decisions, and not by 
contract. Hence the rents of tenants holding at favourable rates of rent 
can be enhanced under this section. 

Section 79 applies to all under-proprietors. Rule 18 of the rules 
framed under section 234 of that Act, to the effect that where no rent was 
reserved a superior proprietor could apply to resume the rent-free under- 
proprietary holding under Chapter VII-A of the Oudh Rent Act, was 
not justified by the provisions of section 234 or section 79 of the Land 
Revenue Act, and in so far as it excluded rent-free under-proprietors 
from the operation of section 79 was devoid of any legal authority.* 

Under-proprietary tenures paying no rent at all fall under chapter 
VIIA, Oudh Rent Act ; those paying rent must be dealt with under section 
79, U. P. Land Revenue Act.® In fact the rules framed under section 
234, D. P. Land lievenue Act, to which reference is made under section 
79 of the same, do not contemplate the assessment, by settlement officers, 
to rent of land hold rent-free, and such officers are not competent to 
assess such land to rent, the proper remedy being under the Resumption 
Chapter of the Rent Act.* 

192 . ( 1 ) Subject to the provisions oE section 191 a landlord 
Declaration that 0^ » grantee OP a tenant of a grantee may 
grantee ia proprietor or Site for a declaration that land held rent-free 

nnder-proprietor. gj. jj favourable rate of rent — 

(a) in Agra is held in proprietary right, and for the 

fixation of revenue thereon, or 

ip) in Oudh is held in under-proprietary right and for 

the fixation of rent thereon. 

(2) No suit shall lie under the provisions of sub-section (7) 
unless such land — 

(a) is held under a grant made in perpetuity and in 

consideration of the loss or surrender of a right 
previously vested in the grantee, or 

(b) is held under a grant made in perpetuity by a written 

instrument for valuable consideration, or 

* Sukhpal Singh v. Brtj Kiihore, 40 1. 0. 63=4 0. L, J. 166=3 Bev. and Or. 
L J. 196=IH U. D. 612. 

* Shankar Sahai v. Gajadar Prasad, 20 0. 0 171. 

* Lachman Singh v. lladho Prasad, I U. D. 349. 

* Bam Dull v. Court of Wards, B. B. 5 of 1914. 




622 


D. P. Tenancy Act— Rent-free etc. grants [Chap. IX 

(c) not being held for the performance of some service, 
religious or secular, or conditionally, or for a term, 
has been held in Agra rent-free for fifty years 
immediately before the seventh day of September, 
1926 or in Oudh rent-free or at a favourable 
rate of rent for fifty years. 

(3) When rent or revenue is fixed on such land under the 
provisions of this section, any tenant of the grantee shall 
become a hereditary tenant of his holding. 

1. Sub-section (1) of this section and sub-section (1) of section 193 
correspond to and reproduce in effect most of section 186 of the Act of 
1926, and sub-section (2) corresponds to section 107H of the Oudh 
Act. 

The important -words “ and by two successors in interest to the 
original grantee, or, where there was more than one such grantee, to 
any one of such grantees ” occurring in section 186 of the Agra Act have 
been omitted and so also the explanation to that section. 

The words “ subjact to the provisions or section 191 ” have been 
added to emphasize that where resumption, or fixation or enhancement of 
rent can be had proprietary right cannot bo declared, 

Sub-section (3) is new aud indicates another case where hereditary 
tenancy arises 

2. The persons who can sue under section 192 are the landlord, 
the grantee, and a tenant of such grantee. The relief to be sought is 
in respect of land hold rent-free or at a favourable rate of rent. If 
such character of land or the status of the plaintiff as landlord, grantee 
or grantee’s tenant is denied, plaintiff must prove that he is entitled to 
sue under the section and that the land is held rent-free or at a 
favourable rate of rent. When ho has established this, he will be entitled 
to the relief mentioned in the section, snbject however to the con- 
ditiions of sub-section (2), viz. (a) in Agra, that the land is held in pro- 
prietary right with a prayer for fixation of revenue, (6) in Oudh, that 
the land is held at a favourable rate of rent, with a prayer for fixation 
of rent. 

The proprietary or under-propriotary right will arise from the date 
of the declaration and not from before.^ 

3. Sub-section (2)— The cases contemplated by this sub-section 
are 

(a) land which was acquired in perpetuity in consideration of the 
loss or surrender of a right previously vested in the grantee ; 

I Gur Prasad v. Dudh Nath, B. R. 11 of 1926=4 0. W N. 447'=8 L. R. Rev. 
137=1927 R. C. 141 ; Earn Ghulam v. Ram Bhajan, 1939 A L. J. 157=1939 B. 
D. 107 ; Partab Bahadur Singh v. Bajrang Bali Singh, 11 0 0. 187 i Kushar Das 
V. Balbhaddar Singh, 4 0. W. N. 1269=10 L. R. Rev. 2, but eee Bala Pin v. 
Ajodhia, VI U. D. (H. 0.) 310=5 U R. Rev. (Oudh) 196. 
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(see Tiloi Estate v. Bindeshri Prasad} Saifuran v. 
Najaf Khan} for some cases) ; 

{h) land which was acquired in perpctuitj by a written instrument 
and for a valuable consideration. 

(e) land which not being held (i) for the performance of some 
service, religious or secular, or (it) cooditionally or (Hi) for 
a term has been held for 6fty years, in Agra, rent-free 
or in Oudh, rent-free or at a favourable rate of rent. 

This ezclud^'s lands held for the psiformance of service or for a 
term or ccnditionally from the benefit of s declaration under the section.® 

In either of these cases where the l.tnd is not held as specified 
above in (c) the grantee holds the land in proprietary or under-pro- 
prietary right and is liable to pay (he revenue or rent thereon.* Where 
the holder of a rent-free grove was lejorded as tenant, a:iri on the land 
ceasing to be grove, reveune was assessed on it and an engagement to pay 
the same was taken from the zainindar, it was held that the mere fact 
that the tenint paid the revenue did not constitute him the proprietor, 
and that he was only a tenant * 

This renders useless the cases for and against service grant falling 
under the chapter as being for consideration.® 

Land granted not absolutely but by way of maintenance is not 
within the section,^ unless the grant was in consideration of the loss or 
surrender of a valid right in the grantee. 

Where a land recorded as Haqiyat Mutfarriqa free of revenue 
has never been called Nanfcar, Shankalap or the like, the presump- 
tion is against its having been granted and therefore this section will 
not apply.® 

4. In perpetuity — There is no presumption that a lease is 
perpetual and hereditary unless it says so clearly and definitely.® 

A compromise by which the landlord granted some land to i4 at a 
fixed rate wiih liberty to raise the rent after A's death is not in 
perpetuity.*® 

» 1 U. D. 165 ; 

* II D. D. 219. 

® See Baij Nath Bai v Suhtrna, 1934 A. L. J. G55=‘1934 A, I. B. All. 654“XV 
U. D (H. C) 118. 

* Lachman Singh v. Raghunath Stngh, II U D, 2.30. 

* Giricar Sahai v. Janhi Prasad, B. R. 3 of 1885. 

^ E. g Chhedi Lai v Deputy Commissioner, (Ondli) Sel. 0«. No. 244 ; Bhagmtn 
Das V. Deputy Commissioner, Sel Ca No. 288 j Chandtka Piasad v. Shankar Dayal, 
Sel. Ca. No. 163 ; Sal. Cases 36 aud 37 ; Gajadhar Singh v. Subhan, Sel. Oa. No. 100. 

7 Narpat Sahai v. Gur Bakihf 1 0. L J. 589=26 I. C. 686=1 D. D. 234 { 
Bhagwan Singh v. Biehrshar Nath, 20 0. C. 37=38 I. 0. 677. 

* Kumuda Prasad v. Deo Nandan Singh, V U. D. 111=1922 B. C. 39=3 L. R. 
Bov. 418=6 R. D. 395. 

® Jangi v. Muhammad Nasim, I C. D 350=2 0. L. J. 395=28 1. C. 471. 

1® Jangi v. Muhammad Nasim, I C. D. 359. 
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Clause (6) of sub-section (2) does not require that the laud should have 
been granted in perpetuity at a favourable rate of rent, provided that 
the rate of rent is favourable now, i. e., it requires simply that the 
original acquisition ought to have been in perpetuity.^ 

A grant for life terminates on the death of the grantee. His heir 
does not continue the original grant.* A grant in which no specific 
period is fixed, is generally one for life only.* 

A grant for maintenance is for life only, though the words hamesha 
he liye are added.* 

5. Valuable consideration. — Dihdari land connotes payment 
of valuable consideration*. 

If the manager of an estate merges his own private property in the 
estate and contents himself with certain rent-free hinds, he acquires this 
land for a valuable consideration.® Lending money at a rate of interest 
lower than the market rate is valuable consideration.’ 

The valuable consideration must be to the proprietor and the written 
instrument must have been executed by the proprietor and not by a rent- 
free grantee from him. 

6. For fifty years — The expression “ immediately before the 
7th day of September, 1926 ” to be found after the words “ fifty years” 
puts an end to grants which are not in perpetuity and for consideration, 
i.e , to grants which do nob fall under clause (o) or (6) of section 192 
The fifty years must have expired before 7th September 1926, and if the 
expression is taken literally, expired immediately before such date ; i. e , 
the land must have been held rent-free from 7th September 1876 to 7th 
September 1926. Land held rent-free say from first January 1860 to 
the present time is outside the scope of clause {c). That the legislature 
meant to produce this seemingly absurd result is doubtful. 

The words immediately before occurred in the definition of /ir in 
section 4 (12) of the Land Revenue Act, 1901, as originally passed 
(the word immediately being repealed at a later date), and it was held 
that cultivation fur any 12 years prior to 31st December 1901 did not 
make the land tir, but that the cultivation must have been continued for 

1 Jangt v Muhammad Nasim, I U. D. 350. 

* 3 0. C. 43. 

* Sel Ca. No. 193, approved of in Sol. Ca. No. 209. 

* Sel. Ca 209, Bunyad Husain v. Hazirumsaa, 35 I. C. 7G4=3 0. L J. 354. 

* Ratipal Singh v. Udaibhan Pariah Singh, It U D. 472 ; Gaya Dm v. Abilakh 
Singh, II U. D. 422. 

* Mahipal Singh v. Nare.ndra Shamsher Jang, II U. D. 477. 

7 Bamethuiar v. Gauri Shankar, II U. D 542 ; Baldeo v. Jawahir, II U. D. 
143. 

* Lehaeunnissa v Dadhich Singh, 4 0. L J 162=40 I C. 60=3 Bev. and 
Cr. L. J. 169=111 U D. 606 (dissenting from Ghulam Saruiar v. Muhammad 
Ambar Alt Khan, 1 \J. D. 3i2=2b I. G 594, wh.cb bad bald to tbe contrary); 
Ganeah Praaad v. Madho Shankar, II U. D. 519. 
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12 years* ending with 3 Ist December 1901. The two contrary rulings 
cited in the footnote proceeded on the basis that sir rights had been 
acqnired before of the Act 1901 had come into force and could not be 
destroyed by that Act. Considering that section 6, D. P. General 
Clauses Act, keeps intact all rights and privileges before an Act comes 
into force, and in view of the rulings cited above, the intention of the 
legislature may be taken to bo that all rent-free grants which had 
existed for 50 years or more prior to 7th September 1926 come 
within cl. (c). 

It had been hold in Oudh that there was nothing in the law which 
justified the conclusion that a person to claim under-proprietary rights 
had to be in possession for 50 years either as holding rent-free all 
the time or at favourable rates all the time. He might bo a muafi 
holder part of the time and holding at a favourable rate for the rest ; 
if the combined occupation is for 50 years or more under-proprietary 
rights can be claimed.* 

7. It is a moot question whether a rent-free grantee is liable to be 
assessed with revenue in all mahals, whether revenue-free or assessed 
with revenue or only in the latter. The section as it stands does not 
differentiate between the two classes of cases. 

There is a difference bel wean a mahal the revenue of which has been 
assigned and a mihal which is a revenue-free mahal, the revenue of 
which has been remitted.® 

It has been held that in a mahal the revenue of which has been 
remitted (».«., a revenue-free mahal), a land which has been held rent-free 
for 50 years becomes under cl. (c) proprietary land of the holder, who 
becomes under sub-section (2) liable for the revenue, but since the 
mahal is revenue-free the land will also remain revenue-free ♦ 

Section 192 will apply only if there is revenue payable by the 
proprietor on the land, and therefore if a muafi. area is not included 
within a A/iafa khewat on which alone revenue is assessed, a suit under 
this section will not lie ;® and only the proprietor of a khewat can sue 

- ^ Ram Bharossy v. Sampat Rai, II U. D. 38‘^2 B. nod Cr. L. J. 23 ; Shea 
Ghvtlam v. Parmeshar Lai, (B. R.) 1 of 1920=111 U. D. 711=6 E. and Or. L. J. 
99=2 U. P L. B. (B. R ) 10=3 L. B. Kev. 304=1 L. R. Rev. 159=56 I. 0. 646 ; 
A/tynu V. Bhahuti, V U. D. 300=1922 B. 0, 436=4 L. B. Rev. 31=9 B. and 
Cr. L. J. 86=7 B. D. 319=7 B. D 179, Contra, Sukhnandan Stngh v. Bhagvoan, 
II U- D. 180, Baiju v. Laohminia, II U. D. 385. 

^ Hunter v. Ram Bakhsh, XII U. D. 38, relying on Lachman Singh v. Raghu 
Nath Singh, 11 U. D. 230 ; Shea Nath v. Ganesh Bux Singh, VI U. D. 66. 

® Sri Ballahh Lalji v. Sri Gordhan Lalji, XII U. D. 6. 

♦ Sri Ballahh Lalji v. Sri Gordhan Lalji, XII D. D. 6. 

® Sri Bam Chandra Naih Kalya v. Satya Narain, XI U. D. (H. 0.) 246=11 L. 
B. Rev. 198. 

T. A.— 79 
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in respect of land which is entered in the khatajtni as appertaining to 
the khevoat khata of the plaintiff.^ 

8. Where land granled rent-free is suhsequenily ])lantcd with a 
grove and (hen the grove ceases lo exist, (he period during which the 
grove existed is counted towards tho 50 years,* hut not if the original 
grant was for planting a grove.® If a grant to plant a grove was made 
after the 6th of Septeniber, 1926 in Agra or tho LOtli of February, 11)22, 
in Ondh, the period during which the grove relaiiii iis character will 
not count towards (ho 50 years. A mua/itlar in order to establish 
his proprietary rights produced a settlement khaiira 47 years old showing 
that his grandfather was then occupying the land as muaji. It may 
be fairly presumed that the muaji was 50 vear.s old.* Statements of 
witnesses that they had hoard from their fathers and grandfathers 
that certain land had bion hold for 50 years are admissible, as the above 
facts would be matters of common knowledge in the village.® 

Admissions or statements by a proprietor’s agent ihat an ancestor 
of the defendant had held the land as muaji at the first regular settlement 
in Oudh were held admissible in I U. D. 246. It was also held 
that oral evidence, tho only kind of evidence favourable, that the land 
was held mua/l prior to the first regulir sellleinout by t.lie defendant’s 
grandfather (in order to show that it hid been held for 50 year'' 
and morej should not be disbelieved on general grounds not allocting (he 
credit of any particular witness.® Where the status of a peison was 
in 1870 declared by a decree to be an occupancy tenant'.s. but later, as a 
result of a decree in an analogous suit, ho was treated by the zamindar 
and later settlement officers as an under-proprietor for nearly 50 yoais 
and he was also recorded as such in the yearly settlement records, he 
should be treated as an under-proprietor.’ 

9. Suit ; Jurisdiction. — A suit for a declaration under sections 190, 
192 falls in Group B (No. 20) of th** Fourth Schedule, and fell under 
section 108 (5 A) of the Oudh Rent Act. A suit for determining whether 
a grant falls within cl. (e) lies in a revenue court.® A suit for a declara- 
tion that muaji rights have ripened into proprietary rights does not lie 

1 Jdid. 

2 Afuh. ha Khan v. ifu7i. Khan, 40 At). 60, Muh. Baahid Uddm Vi Mantk 
Pratad, IV U. D. 112 ; Abu Jafar v. Sat Narain, I U. D. 246 

® Abu Jafar v. Sat Narain, I U. D. 246 (obiter). 

♦ Laahman Prasad v. Ram Tirath Da», 1 U. D. 269=24 I 0. 781 , Gaya Fraud 
V. Abbas Bandi, A. L. J. (1914) Sapplemeot 21=B. B. 9 of 1914=1 U. D. 68“1 
0. L. J. 383—25 I. C. 560. 

6 Rudra Partab v. Ram Baran, I U D. 274—24 I. 0. 790—1 0. L. J. 248. 

• Gaya Prasad v. Abhasi Bandi, I U. D. 68. 

1 Bipen Chandra Chalterjee v. Dawan Singh, VII U. D. (H. C.) 29—7 L. B, Bev- 
26—9 B. D. 2—1926 E 0. 31. 

8 Baij Nath Rai v. Suberna Koer, 1934 A, L. J. 655— XV D. D. (H. 0.) H®- 
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in a revenue court.* A Civil Court cannot grant a declaration that 
a person who has failed to prove his title as proprietor is entitled 
to hold it rent-free.* There is no limitation for such a suit. A, an 
inferior proprietor of miscellaneous property and liable to pay a sum of 
money, Rs. X, to the superior proprietor for revenue and Malikana 
sold part of it to B and reserve d the rest for himself, and sued B for 
distribution of the liability for Rs. X between the two. If the suit 
could be construed to be for distribution of revenue, the proceedings 
should bo under section 103, Land Revenue Act, but hero Rs. X payable 
to the superior proprietor is of the nature of rent, and as a suit for the 
distribution of rant is not provided for by the Tenancy Act, the proper 
forum is the Civil Court.* 

A person on whom under-proprietary rent has been fixed under 
section 79 Land Revenue Act cannot sue for a declaration that the 
proprietors are liable to pay the rent.* 

The setting up by a person of the under-proprietary right such as can 
be created under sub-section (2) (ft) of this section in a proceeding for 
ejectment, does not give the landlord a cause of action to sue for a 
declaration that tlie per, son has no such right, for he is not setting up 
any proprietary rights, and his assertion of such under-proprietary rights 
is not improper.® 

Proceedings under this chapter are not confined to the lifetime 
of the grant ee hut may bo against or by his heirs and successors 
holding on The section implies this.® 

The propriety of an order of a revenue court as to whether the 
conditions laid down in this section have been satisfied cannot be 
challenged in a civil court. But if under-propiietary rights have existed 
from before, either under a settlement decree or under a grant the 
Civil Court is not debarred from granting a declaration in respect 
thereof in spite of an order of the revenue court assessing him to rent 
under section 194 ^ 

In a suit for resumption on the allegation that the land was held 
under a resumable the defendant claimed proprietary rights there- 

in bnt the court dechirod him to be an under-proprietor only under 

1 Sham Da$ v. Bahudur Singh, 43 A, 325*=19 A. L. 'J. 89=1921 A. I. B, All. 
195=IV U. D. 701=2 L. B. Rev. 52=7 B. and Or. L J. 78=6 B. D. 296 ; 
Gohind Rai v. Banwari Lai, 42 All. 412=18 A. L. J. 388=IV U. D. 767=6 
R. and Or. L. J. 133=58 I. C. 594=2 0. P. L. R. 93=6 B. D 368, Contra, 
Nannhu v. Thalcurji Maharaj, 41 All. 37=16 A. L. J. 881=46 I. 0. 764=4 Bev. 
and Or. L. J. 230. 

* Mull. Abdul Ghafur v. Barber, 12 A. L. J. 303=26 I. 0. 206. 

* Sri Bam Lahehman Janki v. Ram Charitter Oir, XV D. D. 338. 

4 Ma'Moor Bueain v. Datear Alt, XVI D, D. 252. 

5 Uma Nath Bdkth Singh v. Ram Bakih, XI U. D. (H. 0.) 113. 

9 Bajrang Singh v. Mahpal Singh, XVII D. D. 218=1936 B. D. 288. 

* Shankar Sahai v. Gajadhar Prasad, 20 0. 0. 171 ; Nadir Singh v, Jndtr 
Sen Singh, 5 0. L. J. 426=5 B. and Or. L. J. 76=47 I. 0. 652. 




628 


U. P. Tenancy Act. — Rent-free etc. grants [Chap, IX 


section 107-H of the Oudh Act. The defendant was held entitled to 
sue in a civil court for a declaration that he was the proprietor of the 
land.* If on the defence plea in snch a suit that defendant was 
an under-proprietor, the court deoroed resumption, the civil courts could 
not reopen the question and grant a declaration of under-proprietary 
rights.® 

As “ tenant ” does not include an under-proprietor with transferable 
rights, a suit for proprietary possession against a person entered as such 
under-proprietor on the ground that he is not so lies only in a civil 
court ® 

A declaration in a revenue suit under the section that certain 
persons are under-proprietors as against the propriel.or operates as 
resjudicafa in a subsequent suit between the declared under-proprietors 
interse in which one of them claims to be the sole under-proprietor.* 

No suit lies under the section for assessment to revenue of land 
reserved l)y the vendor to be held rent-free within Exp. I to section 188, 
where the defendant’s proprietary title is not disputed.® 

Under-proprietary right, i.e., a heritable and transferable right 
in land liable to pay rent. A muafidai', however long his possession, 
docs not become an under-proprietor without a declaration under this 
section.® 

lievenue Courts alone have jurisdiction to grant a declaration of th> 
Oudh Act of under-proprietary rights.^ A obtained such a declaration but 
being threatened by his opponent with a civil suit, gave up his rights and 
accepted a kahuliat as a compromise. The compromise is invalid, as the 
threatened suit was prohibited by section 108 (5 A) and A remained 
an uuder-proprietor.® 

Where a tenant suing to cancel a notice of enhancement established 
that he was a tenant holding at a favourable rate of rent, his suit had 
to be decreed leaving the landlord to proceed under this chapter and 
then such tenant will bo entitled to claim under-proprietary rights ® 

1 Matai Singh v. AJudkia Singh, 17 0. 0. 86. 

* Eup Narain v. Badri Pratad, 12 0. 0. 225, see also Jai Indar Bahadur Smgh 
V. Bachan Singh, 5 L. R. Rev. (Oudti) 129. 

* Sital Singh v. Lachman Kuar, 3 0. C. 105. 

< Abhaa Huiain Khan v. Ghulam Hutain, XI D. D. (H. 0.) 66*=11 L. R. Rev. 22. 

6 Kunj Behari Singh v. Shea Dan Singh, XV U. D. 141-=16 L. R. Rev. 4.32. 

® Uurli v. Oajraj Singh, 21 0. 0. 124. 

7 Biahnath Saran v. Umadat, VI D. D. (H. 0.) 265-=6 L. R. Rev. (0.) 140=113 
0 L. J. 229=94 I. 0. 343 { Uma Nath Bahsh Singh v. Janki Bakah Singh, 12 0. L. 
J. 226=VI U. D. (H. C ) 367=86 I. 0. 864. 

8 Mahmuda v. Shankar Bakah Singh, 6 0 L. J. 404=53 I. 0. 104. 

8 Dtputy Commiaaioner v. Janhi, XVII U. D. 207=1986 R, D. 269. 
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The rent assessed under this section becomes payable only from the 
date of declaration made in the suit.* 

Bent on under-proprietary rights whether acquired under this section 
or otherwise can be assessed only under this section, there being no 
other section for the purpose.* 

This section does not exhaust the methods in which under- 
proprietary rights can be acquired and pre-existing under-proprietary 
rights governed by section 79, Land Revenne Act, are not affected 
by it.® 

193. If under the provisions of this Chapter revenue or 

Rent or revenue how determined such revenue or 

determined. rent shall be determined in accordance with 

the following provisions, namely. 

(<i) the rent of a hereditary tenant shall be determined 
in accordance with the sanctioned rent-rates applic- 
able to hereditary tenants, 

(6) in fixing revenue, the court shall calculate the rent 
in accordance with the provisions of clause (a) and 
shall assess the revenue thereon in accordance 
with the provisions of Chapter V of the United 
Provinces Land Revenue Act, 1901, 

(c) in fixing the rent of an under-proprietor, the court 
shall calculate the revenue in accordance with the 
provisions of clause {b) and shall add thereto a 
percentage which shall not be less than ten or 
greater than fifty. 

The section is new in effect. The measure of rent or revenue and 
the mode of assessing them should be noted. 

An assessment of revenue under this section is not a re-assessment, 
but distribution of the revenue assessed on the mahal. The percentage 
of revenue to the assets of the particular mahal and not of the settlement 
officer’s circle should be taken into consideration,* 

The revenue cannot be ordered to be paid direct to Grovernment.® 

Where an under-proprietor has for a long time been paying rent for 
land occupied by him, but it was not known how the rent was assessed, 
the rent must be taken to bo under-proprietary rent.® 

1 Partap Bahadur Singh v. Bajrang Bali Singh, 11 0. C. 187. 

* Jagat Narain v. Seshman Prasad, XU D. D. 39=12 L. B. Rev. 26. 

^Shankar Sahai v. Oajadhar Prasad, 20 0. C. 171=4 0. L. J. 409 ; 

Narain v. Ssshman Prasad, XII U. D. 30. 

* Sangam Lai v. Shgam Sunderlal, II D. D. 251=3 R. and Cr. L. J. 129. See 
aleoRAer Bahadur Singh v. Partab Bahadur Singh, IV D. D. 129. 

* Kesho Prasad Singh v. Ganga, IV U. D. 386. 

* Bhagwan Bahsh Singh v. Bhagwati Din, VI U. D. (H, 0.) 542=6 L. R, Rev. (0.) 
99=1925 R. D. 172. 
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194. Subject to the provisions of sections 191 and 192, rent 
Liability of grant to be fixed on all rent-free grants and the 

fixation of rent o rto rent of all grants held at a favourable rate 
enhanctmeut. of rent may be enhanced. 

1. The section corresponds to section 187 of the Agra Act of 1926 
and to section 107-Gr (1) of the Ondh Act. 

Section 187 of the Act of 1926 ooresoondel to section 156 of Aot ii 
of 1901. 

2. If a suit for resumption can bo brought under this chapter, .a 
civil suit will not lie.^ 

Assessment of rent under the section does not take away the 
jurisdiction of a civil court to grant a declaration of under-proprietary 
rights where they existed before the date of the suit to resume or to have 
rent assessed but not where no such nnder-proprielary rights existed before 
such date.* 

The dismissal of a suit for resumption, there being no alternative 
prayer for enhancement of rent, did not bar a subsequenf suit for 
enhancement of rent under the resumption chapter * 

In Oudh, it was hold tint assessment of rent could be made on an 
under-proprietary tenure. 

The dismissal of a suit for resumption does not bar a suit under 
section 194.5 A suit under section 194 will lie only if plaintiff is 
propvio'or of a kheioi' the kkif/iiiv of which oinprivjs ihe hnd in 
raspojt of which the suit is brought, and not whore fho defendant’s muaii 
ha-, nothing to do with plaintiff's mihal or portion of the mahal 5 

A suit for assessment to rent by some of the co-shaiers iu a joint 
holding, is not to bo oncourigod.^ A deity rent-free grantee cannot be 
sued for fixation of rent, as ic can never be a tenant. The peison put in 
jiossession to cultivate by the manager of the deity is therefore a 
tenant -in-chief aud not a sub-tenant.® 

Under the Oudh Act, it was held that a thekadar holding at a 
favourable rate of rent could have his rent enhanced under the section.® 

3. Suit.— The suit under section 194 f.ills in Group B No. 21 of 
the Fourth Schedule. Court-foe is payable on the annual letting value of the 

1 7tha V. Ehudayar, 7 All 191 ; Puran Mai v. Tika, 2 All. 732 

* Shankar Sahai v. Oajadhar Prasad, 20 0. C. 171“4 0 L. J 409=40 I. C, 200. 

* 6f«Zaaran V. CAowd'r iftan Sinjft, 3 R. aatl Ct. L. J. 20; C'lurj of Wards v. 
Badri Prasad, 5 L. B Eev. (0.) 101. 

* Kedar Nath v. Suraj Narain, IV U D. 357. 

S Udai Ram v. Court of Wards, I U. D. 408=»29 I. 0. 678. 

f Sri Ram Chander NaiJe Kalya 7. Satya Narain, 11 L B. Bev 198=XI U. D 
(H. 0.) 246. 

1 Muhammad Baqar v Sheo Mohan Singh, I U. D. 338=2 0. L. J. 88=72 1. 0. 
974. 

8 Khachera v. Sri Thakur Radht Nrit Behariji, XIII U, D. 199 =14 L. R. Bev- 
386. 

* Pariah v. Dtputy Cfmmissionor, 41 All. 541=5 0. L. J. 433. 
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land as estimated by the plaintiff. There is no limitation. The suit is 
triable by an Assistant Collector o£ the first class with a right o£ appeal 
as in Chapter X of the Land Revenue Act. 

It corresponds to a suit provided £or by section 108 (5A) o£ the 
Oudh Rent Act, 

195. Except in a case in which the grantee becomes a 
Ejectment of grantee. If opnetor or an under-proprietor under 
the provisions of section 192, a grantee may 
be ejected from his grant in all cases in which rent may be fixed 
thereon or the rent thereof enhanced if, by the terms of the 
grant or by local custom, it is held— 

(a) at the pleasure of the grantor ; or 
(i) for the purpose of some specific service, religious or 
secular, which the latidlord no longer requires ; or 

(c) conditionally or for a term, when the condition has 
been broken or the term has expired. 

1. The section corresponds in effect to section 188(1) and (2) of the 
Agra Act o£ 1926 and conesponds to section 107-B of the Oudh Act, 
omitting the last paragraph. 

Section 188, sulj-section (1) of the Act of 1026 reproduced section 154 
(1) of the Act of 1901. 

2. If, etc., etc, —The conditions under whioh resumption is allowed 
are confined by the throe clauses mentioned in this section.* A local 
custom must be proved by reliable evidence, generally the wajib ul-arz. 

A perpetiiiil r^'iit free giant with )ut or with con’iJeration, to which 
no service or condition is attached, cannot be resumed though it m ly 
be liable to pay revenue or rent Dedication of land rent-free to a 
temple or other religious instil alien will not exempt the land from 
resumption, if the terms of the soolion are complied with.* 

3. Clause (a) At the pleasure of the grantor.— Whether a 
grant is resumahlo at the pleasure of the grantor depends on its terms. 
Since land for which no rent is p.iyable is presumed to be held under 
a rent-free grant, to which sections 191 to 194 might apply, the onui of 
proving that it was held at his pleasure lies on the grantor or his 
successor in interest.* The terms of the grant, must be proved by 
evidence, documentary or oral. The uiajib-ul-are is often the only piece 
of reliable evidence. An entry in it is not conolusive evidence, and its 
value as evidence of the truth of the entries contained therein varies. 

1 Lachtnan Singh v. Raghunath Singh, II U. D. 230. 

^ Janki Praiad V. Chunni Lai, 111 V D. ISO^II U, D. 164=3 B. D. 57=4 
B. D. 32. 

® Janki Prasad v. Chunni Lai, III D. D. 186 ; Ala Bux v. Radhe Lai, I U. D. 
36 ; Narain Das V. Mir Khan, I D. D. 321=29 1. 0. 61. 
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If it was prepared strictly in accordance with the rules prevalent at the 
time, it is evidence of the highest value ; but if an entry is merely the 
statement of the sole proprietor or proprietors, the other side aifeoted 
thereby being no parties, its value varies according to circumstances. If 
it records a contemporanoous fact, and has been repeated in substantially 
the same terms in subsequent wa}ib-ul-arzes, one would not go wrong in 
relying on it : but if the various toajib-ul-arxes differ in substance, or the 
entry does not record a fact which camo into existence at or about that 
time, one may safely ask for some corroborative evidence as to the truth 
of the fact stated in an entry. 

Where the settlement officer in 1872 did not ascertain a village 
custom as to resnmability, as he was under the rules bound to do before 
entering it, but merely recorded the statement of the mukhtar of the 
zainindar or of the zarnindar that the latter had power to lake away all 
muafi at his pleasure, the statement is not sufficient to prove the custom, 
although there is no evidence that the muaji had been granted before 
1872.1 So if such statement was not signed b}’ the inuaMar} Where 
a nwafi existed before 1833 and the statement of the zarnindar recorded 
in the wajib-ul-arz of that year was to the effect that he could not resume 
it during the term of the settlement, and at the next settlement of 1872, 
the zarnindar had it recorded that when he wanted to resume he would 
apply for assessment of rant to the Collector, the custom of resumability 
at pleasure is not sufficiently proved.® This is much more so, when 
there is documentary evidence of a date anterior to the earliest wajib-ul- 
arz entry that it was not rosumablo.* 

The following expressions used in connection with rent-free grants or 
lands do not show that a grant was resumable at the pleasure of the 
grantor : —muafi khairafi ba razamandi malikaa ;® Shankalap? 

1 Ala Bux V Radhey Lai, I U, D. 36=30 I C 80.5 ; Niiatul Rahman v. Tikam 
Das, I U. D. 223=26 I. 0. 860=1 0. L. J. 680 ; Dalth Ilaran v. Ptrlhi Pal, 3 Bev. 
L J. 103 ; 5Aairon v. SAoniar Sahat, I U. D. 283=30 I. C. 208 ; ^aratn jDat v. 
Mir Khan, I U. D. 321=29 I. C. 61 ; Ganesh Pratad y. Shea Dayal, II U. D. 
642=2 0. L J 370=30 I C. 392 ; Wasi Ah v. Sahebunnisa, II U. D. 541 ; Bar 
Prasad v. Ram Partab Singh, II U D 436 ; but see Oopal v. Collector, 1927 A. I. B. 
All. 232=VII U. D. (H. G.) 207=7 L. B. Rev. 340=1926 R. 0. 409=92 I. C. 134 
=10 R. D. 320. 

2 Ganesh Prasad v. Sheo Dayal, II D. D. 642=2 0. L. J. 370=30 I. 0. 392 ; 
Gopal V. Collector, VII U. D. (H. 0.) 207=7 L. R. Bev. 340=10 B. D. 320, where 
the judge difEered as to whether an entry in a voajih-ul-ar* was an entry of cnetom. 

* Janki Prasad y. Lokender Shah, I U. D. 25=31 I. 0. 898. 

4 Roushan Zamon y. Rama Nand, I U. D. 287. 

5 Nisarul Rahman y. Tikam Das, I U. D. 228 j Jatdci Prasad y. Lohendar 
Shah, I U. D. 25=31 I. C. 898. 

• Dtvarlca y. Banke Behan Lai, II D. D. 399. 

T Bar Prasad y. Ram Partab Singh, U D. D. 436 i 
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4 Clause (b). ^Service grants. The onus of proving that n 
grant was for service, is on the proprietors,! specially if the muafi is of 
old standing and there is no evidence that any service was over 
periormed.* 

The service which is contemplated by clause (b) is some service for 
the benefit ot the grantor* and which he has the right to dispense with, 
ror instance a grant rent-free to a priest for performing religious services 
in a temple IS not such service A grant to a temple or idol is not 
usually a service grant as no specific religious service which the grantor 
requires and may dispense with is attached to it* but the terms may 
impose such service,® in which case clause (6) will apply. 

Where the rent of a person’s holding was remitted in virtue of his 
service to a dargak enshrining a footstep of the Prophet, the land was 
said to have been held rent-free for the performance of a religious 
service.® 

Where the terms of a grant were that the grantee was to hold a 
certain area of land rent-free for the purpose of the performance of 
worship of an idol, and to remain in possession so long as he performed 
snch worship, and that if ha failed to perform it, the grantee was at 
liberty to hand over the land to some one else, so that the worship may 
be performed, it is not a grant to be held at the pleasure of the grantor, 
for he^ could never have contemplated resumption, nor for performance 
of services which the grantor could dispense with, for he contemplated 
perpetual performance of worship, but is a grant held conditionally, viz,, 
so long as the grantee performed the worship.^ 

If a grant is for the benefit of a temple but without any dedication 
of the land or its income to the deity, it must have been to some sentient 
person, and sections 195 and 193 apply and (under the old Act) if there 
have been two or more successors to the original Mahant extending over a 
period of 50 years, proprietary rights have been acquired by the Mahant.® 

A grant muafi khairati is not resumable.® A Dohli or punarth 
tenure muafi is a charitable not a service muafi}-^ 

1 Janki Prasad v Ghunni Lai, III 0. D. 186. 

* Sheo Sampat Singh v. Oaya Prasad, 1926 B. 0. 43*=’7 L. H. Bev. 96=»12 B. 
and Or. L. J. 98=iVII U. D. 76=-10 R. D. 435 

* Nilmonsy Singh v. Governmtnt, 18 W. B. 321 ; Puranmal v. Padma, 2 All. 732. 

* Pam Phul Singh v Janhibar Saran Singh, 2 0. C. 295 ; Shso Raj Singh v. 
Nathtt Singh, B. R. 3 of 1911. 

® Ram Partab v Dhagwali Prasad, II D. D. 277. 

* Mamur Ali Shah v. Babu Ram, XVII U. D. 67. 

7 Sukhrampuri v. Huh. Ashfag, 1931) A. I. B. All. 291»19.30 A. L. J. 641'»186 
I. C, 229*=14 B, D. 274, reversing in L. P A. the decision in 1927 A. I. B. All. 779 
•=VIII U. D. (H. 0.) 166=103 I. C. 424=8 L. B Bev. 167=1927 B 0. 38. 

* Bharat Das v. Nandrani, 39 All 689=15 A. L. J. 769=42 I. 0. 818. 

* Janki Prasad v. Lokender, I D. D. 25=31 I. 0. 898 ; Nisarul Rahman v. 
Tikam Das, 1 0. D. 228. 

!® Sarju V. Tola, II U. D. 166 ; Janki Prasad v. Ghunni Lai, 111 U. D. 186. 

T. A.-80 
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Charitable grants are irres^mable,* unless a custom is proved. Such 
a grant in favour of a deity is probably in the same position.* If the 
plaintiff alleges a grant to be charitable, but the defendant says it is 
a service grant, the latter is bound by his pleading and the tenure is 
resumable.* 

A declaration in 1869 that land was liable to have rent assessed, 
not followed by assessment of rent, does not bar a suit for resumption of 
a service tenure.^ 

The specific service must be alleged in the plaint.® 

And in the plaint the specific service, no longer required, should be 
mentioned.® 

Filing of a suit is now sufficient notice for clause (6), but absence 
of notice affects costs. 

The mere fact that the grantee is a Sari whose traditional occupation 
is furnishing of loaves does not prove that the grant was for some specific 
service.* 

Where the holder of land held rent-free is a barber and the holding 
is entered as haqulkhidmat, it may be resumed under clause (6).® 

Whore 13 years were allowed to pass after an order of resumption 
without resumption, that order cannot be given effect to.® 

A grant of a hagli hila lagani does not mean a resnmable grant on 
the cesser of the grove.*® 

Once a service grant has been allowed by the zamindar to be 
transferred, it cannot be resumed.** 

* Ib. ; Janhi Prasad v. Chunni Lai, III U. D 186=11 D D. 164. 

* Khacheru v. Sri Thakur Radhe Nrit Behariji, Xlll U. I?. 199. 

• Yasin Ali Khan v. Shubrati, II U. D. 280. 

♦ Earn Charan v. Bismilla. I U D. 35=29 I. C 5 ; i'rfai Bam v. Court of Wards, 
29 I. C 078. 

® Murlt T. Baja Bam, 29 I C. 554=1 U. D. 194=1 Rev. and Cr. L. J. 26 ; Muh, 
Ali JUuh. Khan V. Shavkat Ali, ll U. D. 604=34 I C 713=3 0 L. J. 231=111 
U. D. 33 ; Janki Prasad v. Chunni Lai, III U. D 186 ; Sarju v. Tota, II D. D. 
166=3 R. D. 46, and proved or a suit for reanmption will fail, Inayatvllah v. Kedar 
Nath, XIV U, D 84=14 L. R Rev 313 

^ See Bhttjju y, Gopal Singh, L C. 772=1 U. D. 368=1 Rev. and Cr. L. J. 
92 ; Maharaja of Balrampur y. Pirthipal, I U L) 396=1 Rer. and Or. L. J. 28 j 
Sarju V. Tota, II U. D 166 ; Iqtidarullah Khan v. Baldeo, III U. D. 264. 

1 Bangt y. Court of Wards, III U. D 416=2 U. P. L. U (B. R.) 157=4 R. D. 
230. 

8 Midai v. Kalyan, V D D. 409=1922 R. 0 581. 

® Parmatma v. Lachman, I D. D 160. Contra, Dattu v. Kuar Bahadur, II 
U. D. 276. 

1® Court of Wards v. Kesho Prasad Singh, I U. D. 98. 

** Qanssh Prasad y. Bambharose, 2 Rev. and Cr. t. J. 43=11 D. D- 624. 
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Ordinarily a service grant is intransferable/ unless by its terms it 
is otherwise.* 

A suit based on clause (6) may bo decreed for the reason in clause (e) 
that a condition of the grant has been broken.* 

5. Clause (c).— Land granted rent-free on a condition is not resnm- 
able under this section unless and until the condition is broken, vide 
section 196 (o). A sale to a Hindu of a grant made for the upkeep of au 
imamSara, is violation of the condition of the grant.* 

See SuMram Puri v. Muhammad Ashfaq,^ cited in note 4 at p. 633 
supra. 

A grant for the term of the life of the grantee terminates on his 
death, and continuance in possession of his heirs will not be under the 
original grantee’s title,® but if this continuance goes on for two or three 
generations of his, section 192 was held to apply 

Where land was granted for building purposes, and the houses fell 
down and the site was brought under cultivation, it became resnmable.® 

Where hnd was granted rent-free to plant a grove if the grantee 
started au ahaili and sunk a well and he did the last two but planted a 
grove in a sketchy and dilatory m inner and also began cultivation in 
the grove and encroached on land not included in the grant and the last 
two were made the grounds for a suit for resumption, it was held that 
neither constituted a breach of the condition of the grant.® 

6. Transfer. — Section 33 not being applicable, land held rent-free 
is transferable,^® but this chapter, outside the cases falling under section 
192, makes tho position of the transferee precarious, as the grant may 
be resumed or the holder may be declared to be a tenant. A transferee, 
not being one with the consent of tho proprietor, has no indefeasible title,'* 
It was also held that in a suit for resumption tho transferee is not a 
necessary party,** This is much moie so when the grant is by its terms 
intransferable, though it may be hereditary,*® as in the case of a grant in 

1 Girdhar Oopal v. Gaya Prasad, 2 Bsv and Or. L J. 187=11 0. D. 626 ; 
disa^ntiog from 25 1. C. 694. 

* Budhu V. Maharaja of Benares, II U D 383. 

• Jiva San v. Uoonga Ram, XX U D. 215=1939 B. D. 242. 

♦ Jaidei V. .Ifttft. AU, It 0. D- 516. 

6 1930 A. L J 641. 

6 Fazal Husain v. Ashraf Husain, 3 0. C. 43. 

7 Wasi AU V. Sahib an nissa, II U. D. 541. 

lAfiinna Lai v. Ilahi Bux, 11 D. D. 16. 

9 Jagan Nath v. Dep. Com., II 0. D. 17. 

10 Bismilla v. Sher AU Khan, 14 L, B Bev. 722—XIV U. D. 383. 

11 6 0. 0. Ill ; Kushar Das v. Balbhaddar Singh, 4 0. W. N. 1269 ; Dasrath v. 
SandaZo, 13 0. L. J. 499=93 I C. 910 ; Contra, Bhairon v. Balak, 9 0. L. J. 331= 
68 I. C. 558. 

1* 6 0. 0. Ill 

1* Manta Din v. Thakur Prasad, 2 0. L. J. 10=27 I. C. 585. 
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lieu oli service.* In Suraj Baksh Siugh v. Baldeo Beliari^ it was ruled 
that Muafidar could not transfer his muafi,. This is going too far. A 
transferee of a rent-free grant land, which is not expressly intransferahle, 
is not a trespasser liablo to action under section 180.® This view is 
opposed to that in the following case. 

Before clause 5-A had been added on the first of January, 1902 to 
section 108 of the Oudh Act, A had obtained a Civil Court declaration 
that land held rent-free by B was liable to resumption. A suit for 
possession l)y A after the first of January, 1902, of the land held rent-free 
is one for resumption.^ 

In another case® an ancient grant from before 1840 was held on the 
evidence to bo a service grant and hence to fall under sections 188 and 
190 of the Act of 1926. A mortgage had been made by the grantee 
in 1893 It was hold that the mortgage was invalid and the mortgagee 
or his transferee was a person amenable to section 180. 

A suit by the proprietor of a mahal tor a declaration that a transfer 
of muafi rights in a plot is not binding on him and for possession of the 
land is in effect a suit for resumption.® 

7. Where a tenant holds at a favourable rate of lent, but not under 
a special agreement or decree of court, and there is nothing in his patta 
to exclude him from the provisions of this chapter, the proper procedure 
to eject him Is to sue for resumption and not for ejectment * 

The revenue court hearing a case for resumption has jurisdiction 
to try an issue which it would be necessary for it to decide in order to 
take cognisance of it, e. g., whether or not the subject-matter of resump- 
tion retained the character of a grove, and its finding thereon will not 
be open to challenge in a civil court.® 

8. The section does away with the force of the ruling in Husain 
Baksh V. Zainah Bibi,^ which had ruled that an order for ejectment 
formed no part of the order under section 30 of Act XII of 1881 (corres- 
ponding to the present section). 

9 Suit.— A suit for resumption comes under Group B (No. 22) of 
the Bourth Schedule. It is cognisable by an Assistant Uollector of the 
first class, with a right of appeal as provided by Chapter X of the Land 
Revenue Act. The Court-fee is assessed on the annual letting value of 

1 Gtrdhar Gopal v Gaya Prasad, 3 0 L. J. 325=*34 I 0. 672, dissentiDg from 
Ghulam Sarwar v. Muh. Amhar Ali Khan, 1 0. L. J. 325=25 I. 0. 595=1 U. D. 
382. 

» I U. P. L. B. (J. 0.) 83=-53 I. 0. 459=22 0. C. 186. 

® Bitmilla v. 8her Ali Khan, 14 L. B. Rev. 722=«XIV 13. U. 383. 

* Dwarka Prasad v. Chunder Kosr, 6 0. C. 383. 

® Baij Nath Rai v. Suherna Kusr, 1934 A. L. J. 655=XV U. D. (H. C.) 118. 

* Gopi Charan v. Durga Prasad, 8 0. L. J. 472=65 I. 0. 702. 

7 Udit Narain Singh v. Raghubar, VIII U. U. 77=1927 B. 0. 354 

8 Shea Sagar v. Lachhman, 1929 A. 1. R. Ondli 60=4 Lnkh. 234=X 0- 0. 
(H. 0.) 194, 304«=10 L. B. Eev 220=12 R. D. 742=6 0. W. N. 1085—116 I. 0. 756. 

« B. B. 19 of 1893—14 A. W. N. 92. 
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the land as estimated by the plaintiff. Limitation is 12 years from 
one of the dates mentioned in section 196. 

It is cognisable by Revenue Courts exclusively. The Court can decide 
whether the land is muaji or not.* 

Parties. —A mortgagee of the grantee is not a necessary party 
and is bound by the decision if the suit was fairly conducted* ; but if not 
so conducted and the mortgagor impleads him he has a right to bo heard® 
and to appeal.* 

10. Without resumption under this chapter, a proprietor cannot 
take possession of a rent-free grant land, e. g.^ forcibly.® Section 183, 
which has been made applicable to rent-free grantees by section 198, 
provides the remedy for wrongful dispossession. 

196. (i) The liability to fixation or enhancement of rent 

Date from which section 194 and to ejectment under 

liability to fixation or section 195 arises — 
enhancement of rent 
or to ejectment arises. 

(a) where tlie land is held under a written instrument by 
which the grantor has expressly agreed that it shall 
not be resumed on the death of the original grantor, 
or on the expiration of the settlement in force at 
the date of the grant, or on the expiry of a period 
of thirty years from the date of the grant which- 
ever event first occurs } 

(i) where the land i.s held for the purpose of some specific 
service, religious or secular, when the service is no 
longer required ; 

(c) where the land is held conditionally or for a term, 

when the condition has been broken or the term 
expires, or on the expiry of eleven years from the 
date of the grant, whichever event first occurs ; 

(d) in any other case, on the expiry of five years from 

the date of the grant 

{ 2 ) In the case of a grant falling under clause (5) of sub- 
section (2) the filing of a suit for fixation or enhancement of 
rent or for ejectment shall be deemed sufficient notice that the 
service is no longer required ; but where no previous notice in 
writing has been given to the grantee, the court may, in its 
discretion, award cost to the defendant. 

Tyjfca Ram v. Ehudayar Khan, 7 All 191=4 A. W. N. 331. See AyciIAia 
Pratad v Sheodini 6 All. 403=4 A. W. N. 75. 

* Gaya Praiad v. Tatadduh ffusain, 6 0. 0. 110. 

* Madari Lai v Pahalwan Singh, 2 O L J. 161=28 I. C. I U. D. 285. 

* Raj Dttlare v. Durga Prasad, III U D. 232. 

S jlmiika Prasad v. Jag Praiad, 36 I. 0. 958 (A), 3 Bev. and Cr. L. J. 35. 
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1. Sub-section (1) of this sectiou reproduces in effect section 189 
and sub-section (2) section 188 (2) of the Act of 1926. In snb-section 
(1; eleven has been substituted for seven and five for one. 

Clause (a' reproduced in effect the proviso to section 151 and 
clauses (■' ) and ,c; reproduced in effect sub-section ^2) of section 154 oi 
Act II of 1901. 

2. Where the zamindar holds himself liable for revenue of land held 
by another, it becomes resumable as under clause (a) * 

Under clause (d) limitation will begin from the date the landlord 
notifies that the service is no longer required.* 

3 Expiration of the settlement in force.— Where the number of 
years, say 40, for which a settlement is made, has expired and the next 
settlement comes into operation, say, 5 years later, is Iho old settlement 
in force u« to the coining into ojieration of the new settlomeut ? Or is 
the interval a period of interregnum ? The Land lleveiiue Act, except 
for the limited purpose indicated in section 95, does not throw any light. 
In a case from Oudh section 107-B, proviso, which is similar to section 
196 (1) (a) of this Act, it was held that the old settlement rem lined in 
force until the coming into operation of the new settlement, and if it was 
intended to aet up ihit the old settlement eeas^d to be in force at the 
end of its term of, say, 40 years, the point should bo set out in the 
pleadings.* 

197- If} under the provisions of this Chapter, rent is fixed 
Deterniination of class » rent-free grant, or the rent of a grant 
of tenure and of amount held at a favourable rate of rent is enhanced 
of rent payable Under the provisions of section 194, the 

grantee shall become a hereditary tenant from the date of the 
decree fixing or enhancing the rent. 

The section corresponds in some respects to section 190 of the Agra 
Act of 1926 and section 107-G(2) of the Oudh Act. instead of a sla- 
tutory or occupancy tenant, the grantee will become a hereditary tenant. 

198. The provisions of section 65, section 68, section 70, 
Application of certain sections 72 to 80, section 1.57, section 159, 
sectious to grantees. section 160, section 162, sections 181 to 183 
and sections 185 and 186 shall «apply to rent-free grantees and 
to grantees holding at a favourable rate of rent as they apply to 
hereditary tenants. 

The section corresponds to section 191 of the Agra Act of 1926 
which corresponded to section 155 of the Act of 1901. Section 183 
refers to remedies for wrongful ejectment ; section 185 to joinder of 
defendants and sections 65, 68, 70, 72 to 80 deal with the right to 
make improvement and to claim compensation for it and the measure 

1 Sujan V. Jagrani, 7 L. R. Rev. 207=-vn U. D. 25—1926 R. 0 256—10 B. V. 

21 . 

* Alopi Datta v. Radhey Shyam, 1940 B. D 134. 

S Baha Ram Da* v. Special Manager, Court of Warde, B. R. 5 of 1931—13 L. B. 
Rev. 134. 
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of such compensation. Sections 157, 159 refei' to conditions for 
ejectment. Sections 181 and 182 refer to enforcement of ejectment 
and 160 to the right to crops on ejectment. Section 180 does not 
^PP^y> section 183 does, so that if wrongfully dispossessed a suit for 
recoyery of possession under the section may be brought. Section 186 
refers to reinstalment of tenant wrongfully dispossessed. Section 185 
shows what persons may bo joined as defendants in such suit. Section 
162 protects from ejectment from residential houses. 

199. The provisions of section 69 and of Chapter VII and 

Application of certain °Ja"ses (fl), (b), (d), and (e) of section 

sectioua to granteca hold- 236 and of sections 237 to 240 shall apply 

® £*voarii)la rata to grantees holding at a favourable rate of 
” ■ rent as they apply to tenants, except that 

the provisions of section 148 shall apply only in so far as they 
refer to recovery of an arrear of rent by suit. 

This section is new and shows which of the sections relating to tenants 
apply to grantees holding at favouratde rates of venl. Section 69 relates to 
the payment of full rent l>y a tenant making an improvement or erecting 
a building or itnildings or planting trees. Chapter VII relates to the 
payment and recovery of lent and Chapter XIII (which contains sections 
235 to 240 to compensation and penalties in certain cases. Section 148 
applies only so far as the remedy to recover arrear of rent by suit is 
concerned. 

200. The interest of a rent-free grantee or a grantee 
Extinction of rent-free holding at a favourable rate of rent shall be 

grantees’ iotereete. extinguished — 

(a) when he dies, leaving no heir entitled to succeed 
him, 

{b) when, in accordance with the provisions of this Chapter, 
lie becomes a proprietor, an under-proprietor or 
a hereditary tenant, or when he is ejected, 

(c) when his holding is acquired under the provisions of 
the Land Acquisition Act, 1894, 

{d) by merger, 

(e) when he lias lost possession of his holding and the 
right to recover possession is barred by limitation, 
(/) when lie surrenders his holding under the provisions 
of section 82, which shall mutatis mutandis apply 
to him, as if he were a tenant. 

This section is new and is similar to section 45, 01. (at) is obvious. Clause 
(b) extinguishes the smaller interest of a rent-free grantee or a grantee 
holding at a favouraltle rate of rent on the acquisition of the higher 
rights of proprietor, under-proprietor or hereditary tenants (as under 
section 197). Ejectment is provided for by section 195 and also 
ends such interest. Clause («) is the same us clause (d) of 
section 45, and clause (d) shows that merger also ends such interest 
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and is similar to clause (e) of section 45. Clause («) is the same as clause 
(/) of .section 45. The rule of surrender as enunciated in section 82 
also applies and ends such interest. 

201 . Suits under this Chapter shall, when the local area 
Ptocednre when die- which the land is situated is under settle- 

trict is under settle- ment, be instituted in the court of the settle- 
ment officer or assistant settlement officer, 
who shall have powers to hear and dispose of cases under this 
Chapter . 

The section reproduces in effect section 193 of the Act of 1926 and 
corresponds to section 107-C of the Ondh Act 

202 . Appeals from decrees or orders passed under the 

provisions of sections 198 and 199 shall be 
governed by the provisions of Chapter XIV 
and appeals from other decrees or orders passed under this Chapter 
shall, notwithstanding anything in Chapter XIV, be governed 
by the provisions of Chapter X of the United Provinces Land 
Revenue Act, 1901. 

The section reproduces in effect seciioii 195 of the Act of 1926 and 
corresponds to section 107-K of the Oudh Act. The exception made as to 
suits under sections 198 and 199 should be noted. 


No appeal lies to the civil courts.* 

The latter part of the sectiou iudicates the court of appeal but not the 
procedure. Section 201 L R. Act does not regulate cases under this 
chapter and an appeal lies from an exparte decree * 


203 . Nothing in this Chapter shall affect the right of the 
Saviog of tbe right of Provincial Government to assess revenue on 
Provincial Government any land in accordance with section 58 or 
to asscBs revenue. section 103 of the United Provinces Land 

Revenue Act, III of 1901. 

This section is new and saves the right of Government to assess 
revenue. 

Where in a suit under section 144 of the Act of 1926 the plaintiff 
applied for proceedings to be taken under the Resumption Chapter and 
the trial court agreed and decided that the land was liable to have rent 
fixed on it but only by a fresh suit an appeal was held to lie to the 
Collector under section 195 of the Aot of 1926 and not to the 
Commissioner.® 


* Overridiug Mahahal Rat v. Damodar Das, 15 A. L. J. 200 aud nainerons 
court other cai^ea 

® Sheo Narain v. Dngbijai Singh, 111 U* D. 333. 

* Bar Prasad v. Sada Band, XVI U. D. 534. 
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CHAPTER X 

Gbovb-holdbhs 

204. In this Chapter the word “ Jamllord ” includes an 

Application of thia under-proprietor, a permanent lessee and a 
Chapter to nnder-proprie- permanent tenure-holder, 
tore. 

This is new. In section 196 of the Act of 1926 a permanent tenure- 
holder conid grant permission to plant a grove. Now, a permanent 
lessee as defined in section 3(15) and an under-proprietor are added to 
persons who may grant such permission and to whom the chapter applies. 

Definition of grove-holder. 205. A person who bas planted a grove — 
(a) on land which was let or granted to him by a landlord, 
for the purpose of planting a grove ; 

(d) with the written permission of the landlord, or in 
accordance with local custom entitling him to do so, 
on land which he held as a tenant other than as a 
sub-tenant, a permanent tenure-holder, or a fixed- 
rate tenant, or a tenant holding on special terras 
in Oudh or an occupancy tenant in Oudh ; 
shall be the grove -holder of such grove : 

Provided that where the permission was granted in Agra 
before the 7th day of September, 1926, and in Oudh prior to the 
commencement of this Act, the permission need not have been 
in writing and may have been either express or implied. 

1. This reproduces in effect section 196 of the Act of 1926 with 
such changes in language as to make it applicable to Oudh also. The 
words “ not being a grantee to whom the provisions of section 185 or 
section 186 apply ” have been dropped. Sections 185 and 186 are now 
sections 191, 192 and indicate cases in which a suit under the Chapter is 
barred and in which the rent-free grantee is deemed to hold in 
proprietary right. 

See section 3 (6) for definition of grove. The chapter relates to 
what are called tenants’ or ryots’ groves, and not to groves belonging to 
landlords or proprietors which remain subject to the ordinary law. 

2. Note that the only persons who can grant or let land for plant- 
ing a grove are landlords, under-proprietors, permanent lessees and per- 
manent tenure-holders. If a grove was planted by a zamindar, the 
person who occupies it under him is not a groveholder, but a tenant of 
the grove, and if ho cultivates the land under the trees he does so as a 
tenant.' A grove on the zamindar’s khudkasht land is in the absence 
of positive evidence of having been planted by its tenants, presumed to 
be the zamindar’s grove.® 

1 Guhari Lai v. Katihai, II IT. D. 14. 

i Mohan Malik v. Muhammad Ihtanullah Khan, XVllI U. D. 202. 

T. A.-81 
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A grove planted by the tenant, A, of a sir plot and of which the 
zaoiindur took poasesaion on the death of the tenant was held to he a 
zainindar’s grove, although another person B was recorded as in posses- 
sion of the sir in a suit brought by a temple to which B had gifted the 
property against C who had been recorded as grove-holder \)y the Com- 
missioner, C’s father having been recorded as shikmi after B} 

3. The section contemplates three cases, viz. (a) a tenant who has 
planted a grove in accordance with a local custom entitling him to do 
so, (6) a tenant who has planted a grove with the written permission of 
the landlord or the permanent lessee, or the uuder-proprielor or the per- 
manent tenure-holder, and (c) a person to whom land has l)een granted 
or let hy a landlord or under-proprietor or permanent lessee or permanent 
tenure-holder for the purpose of planting a grove. In cases {a) and [h), 
the tenant who has planted a grove must not have been a permanent 
tenure-holder or a fixed-rate tenant or a suh-tenaul, and in Oudh an 
occupancy tenant or a holding on special terms Persons allowed by 
the Mahant of a Math to plant trees are grove-holders.* 

Though a tenant of szr-land is called a sMIcmi like a suh-tonant, he 
is not a suh-tenant, but a nou-occupancy tenant. He may plant a grove 
on the sir-land held by him with tho consent of his landlord and be a 
grove-holder.® 

It was held that sir did not lose its character as such because the 
zamindar had planted a grove thereon,"* with the result that on sale of 
his proprietary rights he beoamo the oxproprietary tenant of the land ® 

On a sale of proprietary rights the groves also pass to the purchaser 
unless specifically excluded and the vendor will have no light as a 
grove-holder.® 

When tho grove ceases to be grove, what will be the status of the 
exproprieior ? Will he be treated as a hereditary tenant under section 
20u a) ? Heading the definition, it will be apparent that as he planted the 
grove as proprie.or and not as tenant, he never was a grove-holder, and 
hence clauses (a) and (b) of section 206 do not affoct him. He can 
scarcely he said to have become a grove-holder to attract clause (p) of 
section 206, as a grove-holdor is a tenant who as such has planted a 

1 Ram Chandra v Thakut Gopal Lalji, 1938 A. L. J. (B. R.) 58. 

* Math Sri Gorakh Nath v. Svoami Nath Lai, XIX U. D. 212=1938 R. D. 623. 

S Ram Dthal Lai v. Dwga Prasad, 14 L. R. Rev. 89=X1V U, D 33. 

♦ Shiam Lai v. Anant Ram, 17 I. C. 302 ; Harhans v. Harbant, 1930 A. L. J. 248 
—1930 A. I. R. All. 655=XI U. D. (H. G ) 260=11 L. R. Rev. 236, affirming lO 
L. R. Rev. 262—X U. D. (H. 0.) 204—1 19 I. 0. 28G ; Bait Ram v. Khuda Baksh, IV 
U. D. 670=5 B. D. 75=3 L R. Rev. 121 ; Ilahi Khan v. Baij Nath, II U. D. 413 ; 
Lachmi Naram v. Jai Kishan, III U. U. 159=4 R. D. 8, but see Bhagwan Din v. 
Plan Lai, 42 All. 483=.18 A. L. J 570=58 I. G. 620—lV U. D. 775=6 B. D. 269. 

5 lb., Uafizan v. Chokhoo Lai, VIII U. D. (H. G.) 131=8 L. B. Rev. 132=1927 
R. C. 123=10 li C. 526=11 B. D. 627 ; Man Mohan Singh v. Mukat Manohar, XI 0. 
D. 214. See note 21 to section 26 ante at p. 167. 

4 Bahoran v. Bsd Ram, 1941 R. D, 4 ; Kamta Earn v, Alimullah, 1941 B. D. 259. 
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grove, and the exproprietor was the holder of a grove before he became a 
tenant. 

In Man Mohan Singh v. Mukat Manohar^ the Board acted on the 
assumption that the exproprietor had become a grove-holder, and held 
that though the leading quality of the land was groveland, the a’^sessment 
and payment of rent under section 29 was not an inconsistent liability 
and will not be superseded. That is, the land had to be assessed having 
regard to the kind of soil and its value as agricultural land ; and ihe 
land will then be subject to section 206 and the payment of rent. The 
only question that the Board hud to consider was whether the sir had 
lost its character by the plantation of a grove, and, if it had not, the 
measure of the rent. The rest is pure obiter. 

Let or granted — These words perhaps contemplate two different sets 
of circumstances, viz , leasing land as to a tenint on some rent fixed or 
to bo fixed, and granting land without the idea of any rent ever being 
claimed — the latter being the more common practice. The words em- 
phasise the idea that a letting or granting must be by A, a landlord or 
under-proprietor or jiermanent tenure-holder, to B. Hence, the words 
exclude a proprietor who has planted a grove on his own land from the 
conception of a grove-holder and the fact that after plantation of a grove 
the landlord, under-proprietor or permanent tenure-holder ceases to be so 
is immaterial. This fact, will not turn him into a grove-holder. See the 
cases cited under note 2 ante. 

Should J9 be a non-landlord or non-permanent tenure-holder, etc ? 
In other words, if the proprietors of a mihal or a permanent tenure-hold- 
ing let or grant to one of themselves a land to p' ant a grove, will he 
become a giove-holder ? Since, they cannot lei the land to one cf them- 
selves as a tenant, there is no reason why, he should not by such letting 
or grant, become a grove-holder 

Where an area was declared not to be a grove and the tenant was 
ordered to be ejected but held over, plantation of trees by him would not 
convert it into a grove ^ 

In class fa), if the custom is disputed, it should be put in issue.® 
Proof will be furni^hod by entries in wajib-ul-arzes or other administra- 
tion papers. In class (6), the written permission must be proved Such 
written permis-ion will not, as heretofore, be pie-umed from the fact that 
a grove has existed for a considerable period. If the grove existed at the 
date of the Act in Oudh, or on 7th September, 1926 in Agra, the per- 
mission need not have been in writing and may have been express or 
implied. 

A grove can be planted by a tenant only with the zaraindar's consent. 
A plea that the trees were the groves of the defend ini, involves a plea 
that the trees had been planied wiih the zaraindar’s consent.^ 

1 XI U. D 214. 

2 Salig Ram v. Srt Ram Singh, XX U. D 17= 1938 B. D. 771. 

3 JUegh Singh v. N"zar Fatma, B B. 4 of 1911. 

♦ Ajodhia v. Biihamhhar Nath, 12 L. B. Bev. 30=XII U. D. (H. 0.) 62. 
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The fact that a grove has not been planted on land granted for that 
purpose, will not entitle the grantor to eject, if it is still possible to plant 
one and an unreasonable time has not elapsed.* In 6 L. R. Rev. 98, the 
lease was permanent, and no time limit was placed for the planting of the 
orchard. The grantee was also empowered to cultivate the land beneath 
the fruit trees. A single judge seems to entertain a different opinion.® 
If only a part of the land granted for planting a grove is so utilised and 
the rest is not used for any inconsistent purpose the land remains a 
grove-land.® 

In case (c) the letting for the required purpose must be proved. The 
existence of a grove for a long period without any objection by the land- 
holder uill be strong evidence of the letting ^ The lease or grant of 
land for the purpose of planting a grove need not have been in writing 
although permission to an existing tenant to plant a grove on his holding 
should be in writing.® If there is a written permission and the grove has 
existed for five years without objection, permission is of course proved.® 

In Oudh, it was held that if a plot of land was given to plant 
a grove the landlord was not entitled to enter into possession, of 
portions of the grove which had become vacant, as the plot must be 
taken to have been granted as a whole and (he tenure must stand or fall 
as a whole, unless some custom or contract was shown to the contrary.® 

This role applied only when the entire area was held under one single 
grant, and not when separate groves were held under separate grants.® 

4. Merger. — Where a grove-holder purchases a share in the potti 
in which the grove is situate, there is no merger, so as to turn the grove 
into a co-sharor’s grove.® 

1 Chhote V Faquit, 6 L. B. Bev. 98=1925 E. C. 202=3 B D. 419 ; Babu Lai v. 
Laiq Smgh, XI U. D. 37=11 L B. Bev. 33=14 B D 111. 

2 Raghu Nath v. Muhammad AH Hasan Khan, 1928 A. I. B. All. 117=8 L. B. 
Bev. 292=VIII U. D. (H. C.) 201=1927 B. C. 327=11 B. D 289. 

3 Barmha v Ram Dulare, B B. 8 of 1925=VI U. D. (B. B.) 91=6 L. B. Bev. 
(Ondh) 89. 

* Badri Prasad v. Bhtm Sen, B. B. 2 of 1892 ; Makund Prasad v. Debi, B. B. 7 
of 1893 : Naieab Husain v. Laehman, 3 L. R. Bev. 4=5 B. D. 37 ; Dildar v. Gdkal 
Das, 12 Bev. and Cr. L. J 198=1926 B. C 217=VII U. D. 137=7 L. B. Bev. 189 
=10 B. D. 490 ; Rim Dihal Lai v. Durga Prasad, 14 L. R Bev. 89=XIV D. D. 33 
(coupled with mortgage of the land as grove to the landlord, leads to the inference of 
permission to plant). 

5 Jai Devi v. Toia Ram, XVII U. D. 70. 

6 Pullu V. Ram Chandra, XIV U. D. 115=14 L B Rev. 284. 

1 Lai Jagdish Bahadur Singh v. Ragho Bam, VII D D. (H. C) 186, relying on 
Jicala ffingh v. Saheb Din Singh, 9 0 C. 109 : Har Sahai v. Dhanpal Singh, 2 0 
L. J 589=32 I. 0. 368, so also in Malabhtk v. Kala Din, VIII U. D (H. C.) 153. 

8 Laehmi Narain v. Kamla Prasad, 1932 A. 1 B. Ondh 281=9 0. W. N. 677= 
16 R. D. 487=13 L R Bev 312=XIII U. D. (H. C ) 162 

8 Jamna Dube v. Mathura Rat, 1934 A. L. J 661=1934 A. I. B. All. 676=XV 
U. D. (H. C.) 79=16 L. R. Bev. 399=18 B D. 263 
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206. Notwithstanding anything in this Act, or any custom 
Bights and liabilities contract to the contrary 
of grove-hnlder. 

(a) the rights of a grove-holder shall, subject to the pro- 
visions of clauses (a) and (6) and clauses (d) to (/) 
of sub-section (1) of section 45, which shall apply 
to grove-holders as they apply to tenants, subsist 
so long as grove-land retains its character as such. 
On the land ceasing to be grove-land the holder 
shall become a hereditary tenant of such land : 

(d) a grove-holder may replant trees as they are cut or die 
and any person who is recorded as a grove-holder 
of any land on the 1st day of July, 1937, and is 
in possession thereof at the commencement of this 
Act, may replant trees thereon within three years 
of the commencement of this Act ; 

(c) the interest of a grove-holder shall be transferable by 

voluntary transfer or in execution of a decree of a 
civil or revenue court or otherwise ; 

(d) the interest of a grove-holder shall devolve according 

to the personal law applicable to him ; 

(e) while the land continues to be grove-land, a grove- 

holder shall be liable to ejectment on one of the 
grounds mentioned in section 172, and the provi- 
sions of section 157, section 159, section 160, sec- 
tion 162, section 173, section 174, sections 181 to 
183, section 185 and section 186 shall apply to him 
as if he were a tenant ; 

(/) the provisions of sections 59 to 64 and of Chapter VII 
and of clauses (a), (5), (d) and (e) of section 236 
and of sections 237 to 240 shall apply to grove- 
holders as they apply to tenants, except that the 
provisions of section 148 shall ai)ply only to the 
extent to which they refer to the recovery of rent 
by suit ; 

(g) where a person becomes a grove-holder in respect of 
land of which he is a tenant, he shall hold such land 
as grove-holder in supersession of all subsisting 
rights and liabilities so far as they are inconsistent 
therewith. 

1. The section reproduces with slight alterations section 197 of the 
Act of 192ii. Clause (a) has been substituted for clause (a) of section 
197, clause (b) is new, clause (c) is clause (6) of section 197, clause (d) 
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is in effect clause (c) of the same, clauses (e), if) and {g) are in effect, 
clauses (e\ (f) and (7i) of the same, and clause (g) of section 197 
has been omitted. 

3, Notwithstanding any custom or contract to the con- 
trary — The section is now absolute in its terms and will not be governed 
by a custom or contract to the contrary. 

3. Clause (a). On the land ceasing to be grove-land, a grove-holder 
will become a hereditary tenant and his rights as grove-holder shall cease. 
This was also the gist of clause (a) of section 197 ^ There the presumption 
was that a grove-holder held as a non-occupancy tenant on a lease the 
term of which could expire when the land ceased to he grove-land.^ 

Tf the grove stood on a Government estate, the holder became an 
occupancy tenant on its disappearance, under section 16 of the Act of 
1926 ® 

All which a grove-holder may do under clause {h) etc., of the section 
is limited by the words in clause fa) “ so long as grove-land retains its 
character as such.” Once this chance is lost he ceases to be a grove- 
holder in a position to take advantage of clauses (6) etc. 

Subject to the provisions of “ clauses (a) and (b\., section 45 .”— 

It means that when a grove-holder dies wi'hout heirs, or has been ejected 
in execution of a decree or order, or the grove has been acquired under the 
Land Acquisition Act, or the grove-holder’s rights have been extin- 
guished by adverse possession his interest as a grove-holder shall cease 
even though the laud does not cease to be grove-land. 

Which shall apply etc — Section 45 (1) clauses (a), (5), and (d) to 
f/) apply to grove-holders whoso interest will be extinguished on the 
happ<ning of any of the events mentioned in iho'o dances 

The holder will not be liable to ejectment so long as the grove lasts.' 

A grove at the time of ejectment consisted of ( 1) three big mango tiees 
and (2) a number of jauiMu, nim, babul and kliajoor trees, and (3) 24 
small newly planted mango trees. The Irors in no (2) must, be taken to 
be self-sown. As to trees in no. (3) unless it is shown that their number 
was at the date of plantation sufficient to constitute tha land a grove, 
and that they were ordinary renewal, they cannot be taken into consi- 
deration and three mango trees in an area of one and a half acres do 
not make a grove. Hence the grove has ceased to be one.® 

So long as groveland retains its character as such — This neces- 
sarily indefinite phraseology fixes the term of a grove-holding. And one 
must therefore enquire when a grove-land ceases to be grove-land In iman 

1 Banwari Lai v. Abid Hunnin. XIX 0. D. 80=iy38 K. D. 120 ; Ram Sahai 
V. Bet Singh, B. R. 5 of 1937=XIX U. D. 58=1938 R D. 108 

2 Bahadur v. Parhhu Narnin Singh, 53 All 636=XII U. D. (H. C ) 104. 

2 Halloo V. Raja Ram, XVMI U. I). 165. 

* Huh. Bashir v Suhh Nandan, V U. D. 58=3 L. R Rev 126=7 R. D. 140. 

5 Kailash Behari Led v. Hulela Prasad, XVIII U. D. 136=1937 R. D. 699. 
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Das V. Parshotam Singh,^ a rule similar to that in clause (a) was laid 
down. Disappearance of trees generally brings about this result unless 
there is a right to replant trees. 

Where all or so many of the trees have disappeared without 
replacement, so that at a given moment, the character of grove cannot, 
according to the definition, bo said to exist, the holder will have no 
right to replant the grove. If a grove-holder who has sold his grove 
retakes forcible possession of the site after the trees have been cut 
down by the purchaser, he is a trespasser and not a tenant.* 

Grove-land ceases to be such when the number of trees thereon has 
so far diminished as to take away the character of the plantation as 
grove. No replantation is permissible. 

When the trees in a grove disappear in such number that the grove 
becomes fit for cultivation or other uses than that of a grove, and the 
grove-holder has no right to plant new trees or replace fallen ones, the 
grove loses its character as such.* 

The test is not the number of trees but whether the position of the 
trees etc. prevents the land from being put to uses of cultivation etc.^ 

Where after cutting down the trees the holder abandons the land 
which thereupon reverts to the landlord, he or his heirs cannot, ten or 
twelve years after, plant trees without the landlord’s consent, and then 
claim the status of grove-holder, because at the da'e of the suit, the land 
has the appearance of a grove.® What the learned judges omitted to 
consider was whether consent or acquiescence of the landlord to the 
replanting could not be inferred from the absence of an objection to the 
replanting, or of any action for 6 years. 

The rule that on such disappearance the groveholder becomes a 
tenant renders obsolete the rulings in the footnote® to the effect that he 

1 B. K. 14 of 1912. 

2 Guhart Lai v, Azmatullali, 14 L. R. Rev. 597=XIV U. D. 303 ; Hori Lai v. 
Bang Lai, XIII U. D. 188=-14 L. R. Rev. 78 ; Durga Narain Singh v. Manna Led, 
14 L. R Rev. 840=XIV U. D. 500 ; Muh. Qazmi v. Abadunnma, XIII U. D. 32=«13. 
L. tt. Rev. 195. 

2 Surag Bikram Singh v. Din Bandhu, XX U. D. 275. 

♦ Manohar Das v. Kasim Husain, XX D. D. 280. 

5 Hazari Lai v Nimar, 45 All. 386=21 A. L. J. 277=1923 A. I. R. All. 295= 
V U. D. (H. 0.) 165=4 L. R Rev. 147=9 R. and Or. L. J. 119=1923 R. 0. 104= 
79 I. 0. 1038=7 R. D 206. 

6 Bamandas v. Parshotam Das, B. R. 14 of 1912 ; Ganga Sahai v. Makund Bam, 
III U. D. 441 ; Bisundhari Rai v. Sagar Bai, IV U. D. 637=2 L. R. Rev. 36 ; 
Muh, Asghar Husain v. Bharat Singh, X D. D. l2=10 L. R. Rev. 253=13 R. D. 
158 ; Ram Das v. Muh. Abdul Bag, I U. D. 325 ; Mathura v. Abdul Rahman, 
I U. D. 377 ; Shto Piareg Lai v. Jasoda, IV U. D. 131, 243=6 B. D. 237 ; Kishori 
Laly,Rameswar,lV B.D 171=2 U. P. L. R (B. R.) 67=56 I. 0. 980=6 R. D, 
268 J Mata Baksh v. Murli Dhar, B. R 8 of 1912 ; Sri Govind v. Kanhai, VII U, 
D. (H. 0.) 7=9 R. D. 220. 
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became a person retaining possession without consent and amenable to 
section 34 of Act II of 1901 (now s. 180). 

Before the Act of 1926 the teat usually applied was the density of 
the trees left on the land, i. e., how many trees on a grove are suflSoient 
to constitute a grove See note “ grove-land ” at page 22 ante. 
As indicated above this is no longer the true test, though it may be 
some evidence of intention. Even before it was laid down in several 
cases that though the number of trees left may not bo large, If there are 
indications that the holder was preparing to plant more, the groveland 
retained its character.^ 

Whether a grove ceases to be a grove depends very much on the 
circumstances of each grove, and not so much on the number of trees 
left, or on the rulings in previous cases as to that. A good deal depends 
on the size of the trees, the use made of the land and the right or 
otherwise of replantation * 

A finding that so may trees exist is not a finding of fact that these 
trees do or do not constitute a grove.® 

In deciding whether a grove has disappeared, the fact that the land 
has become devoid of trees is one fact, and that the landlord has not 
objected to the replanting of trees is another,^ to be considered. When 
only a part has become devoid of trees, the character of the grove is 
not changed.® 

W'here a grove on half a grove-land has ceased to exist, it cannot 
be divided up into grove-land and banjai', but the whole remains grove- 
land, although the revenue authorities have assessed revenue on the 
banjar portion,® 

If the portion that has ceased to be grove passed on partition to the 
kura of another mahal, the groveholder becomes a hereditary tenant in 
respect of it although the other portion remains a grove.^ 

A holding which was grove-land of A was split up into two in about 
1924, but without fixing any line of demarcation. The patwari gave 
effect to this division in his papers without any objection. Ostensibly 
the zamindar did not know of this division. One part remained 
covered with trees and the other became bereft of them. The 


t Manki v. Suraj Man, II U. D. 395. 

2 Babu Lai v. Laiq Singh, XI U. D. 37. 

3 Babu Lai v. Laik Singh, XI U. D. 37. 

♦ Babu Lai v. Laiq Singh, XI U. D. 37=11 L. B. Bev. 33. 

B Har Sahai v. Dhanpal Singh, 2 0. L. J. 589=32 I. 0. 368 ; Mahbub Ali Khan 
V. Chhidu, 24 A. L. J. 599=7 U. D. (H. C.) 167 ; Jwala Singh v. Saheb Din Singh, 9 
0. 0. 109 ; Lodai Khan v. Sukhdeo, VI 0. D. (H. 0.) 470=6 L. R. Bev. 147=11 B. 

and Cr. L. J. 178 ; Lai Jagdiah Bahadur Singh v. Ragho Ram, VII U. D. (H. 0.) 128. 

6 Prem Shankar v Shri Rarain, XVII U. D. 145=1936 B. D. 348 ; Raghubir 
Singh V. Ghulam Qadir Khan, XVIII U. D. 140=1937 B. D. 166. 

T Allah Jalie Shahnu y. Raj Bahadur, XVlll \J. D. 19—1937 B, D. 43; Aaad 
Ali Khan v. Laehmi Narain, 1938 A. L. J. (B, B.) 76. . sr 
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holder sold the first to B and kept the second for himself. On zamindar’s 
snit to eject it was held that the nnitarj character of the grove was 
lost and B could be ejected. The case of Prem Shankar v. Shri Narayan 
was distinguished on ihe ground that the area which became denuded 
of trees was separated from the other.^ 

So long as the character of a grove is maintained the holder is 
entitled to keep it, although he cultivates it.* When a grove of fruit- 
trees has disappeared and the trees found thereon are of the self-sown 
varietj, such as babul, shisha‘n, aud are not contained within an 
^enclosure, and the land has been recorded as tenancy for a considerable 
time, it has ceased to be a grove.* 

Before the Act it was held that cultivation of the land so long as 
the size of the newly planted trees permitted did not cause loss of the 
character of a grove, for the use of the land was not primarily for 
cultivation purposes.^ 

But if the land, vacated by fallen trees, the number left being so 
small as not to constitute a grove, has been used for agriculture and 
the conduct shows no intention of replacing them, the grove ceases to 
be grove.® 

Where the number of trees in a giove have been considerably 
reduced, the facts that the vacant spaces have not been cultivated, that 
the holder did plant new trees, though belatedly, and that the landlord 
took no steps to eject the holder but new trees were being actually 
planted, constitute strong evidence that the grove is still a grove.® 8o 
long as any considerable portion of a plot granted for a grove has 
a sufficient number of trees to prevent the portion from being cultivated, 
assuming the trees to have reached their full size, the whole plot granted 
will retain its character as a grove, otherwise not. Existence of four 
trees in a holding of 3 bighas is not sufficient to prove the retention of - 
the character of a grove.’ 

The test is not when a grove has ceased to be a grove, for in spite 
of the event, the land on which it stood may still be groveland. The 
test is supplied by the definition of groveland in section 3 v,6) e. g., 
whether the trees are in such nnmtiers that when full grown they will 
preclude the land or any considerable portion thereof being used primarily 
for any other purpose. Where most of the trees have disappeared, and 
the land has been used for cultivation, the question will be whether 

1 Badri Narayan v. Sugrtv Singh, XX U. D. 133=1939 R. D. 36. 

* Uehdi Ali Khan v. Ourdin, 2 0. C. 73 ; Birbal v, Bhagwan Sahai, V D. D. 609 
=4 L. R. Rev 396=10 R. and Cr. L. J. 18. 

* Oanga Sahai v. Sardar, 1 0 R, and Cr. L. J. 264=V U. D. 147, 

* Mahadeo Singh v. Kesho Dat, II U. D. 339 ; Jagan Nath T. Dep. Com,, II D. 
D. 17. 

® Lachmi Narain v. Sardar, I U. D. 123. 

3 Babtt Lai v. Laiq Singh, XI U. D. 37. 

^ Daropadi y. Btannu Lai, 1924 A. I. R. AH. 657 =X U. D. (H. 0.) 21 6=10 L. 
B. Rev. 272=13 R. D. 644. 

T. A.— 82 
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the idea of keeping it as a grove has been abandoned, or whether the I 
vacancy of the land is only temporary, the holder retaining the intention I 
to leplant, piovided he has the right to do so. Hence, three things have ■* 
to be ascpi'taincd, viz., (i) the duration during which a considerable area 
of tho land has been denuded of trees and used for cultivation, (it) the 
conduct, of tho holder and of the proprietor during tho period, and 
{in) whether by law, agreement or custom the holder has the right to 
replant. 

In tho absence of proof of any such custom or contract, the matter 
will depend upon consent. Where after cultivating the land for some 
time, the holder replanted the grove and there was no objection for ^ 
15 years, consent was presumed, and the planter was not allowed to be 
ejected as yearly tenant. ^ 

4. Clause (b) — Section 206 (a) and section 206 (6) are not easily 
reconciled for the purposes of section 206 (f>) the question whether the 
plot is still a grove or not does not arise All that is required is that on Ist 
July 1937 the plot must have been held as a grove and on 1st January 
1940 it must have been till in the possession of the defendant.^ 

So long as a grove retains its character as such, the holder had 
and has inherent right to replace with fresh trees those decayed, 
fallen down or cut in the course of good husbandary or management’ ; 
provided that there is no inordinate delay in replacing and the 
character of the land as groveland is not lost, though the land is 

being cultivated so long as the size of the new trees permits* The 

existence of the right was strengthened by the record of a custom to that 
effect in tho wajib-ul-arz.^ Now the replanting must take place as 
the trees are cut or die out, i. e , within a reasonable time of such 

event. A person recorded as grove-holder at the commencement of this 
Act lias throe years to replant the trees. Except as to the last, the old 
law ftands good. 

The general law was that a groveholder was entitled to keep up 

the character of a grove by planting now trees in place of old ones 

before the grove had lost its character as such and the proprietor’s 
right of re-entry under the law, agreement or custom has accrued 
unless (he wajih-ul-arz in distinct terms negatived it.® In this 

case, a large number of trees had disappeared and a large number had 
from time to time been planted. The grove was held to retain its 

chiiacler and the terms of tho wJjib-ul-arz were held not to cut down 

^ Gujudhar \. Lai Bahadur, I U. D. 125“»33 I. C 322, see also 7?am Siwp^ 

V. IJun>.u, 1923 B. C. 24=7 B D. 349=4 L R. Rev. 352=1923 R. 0. 259=V 
U D. 561 (iQ spite of an intermediate agreement to pay rent). 

2 iladan Gopal v. Sankatha Prasad, 1941 R. D. 526. 

^ Bon Lai v Bang Lai, XIII U. D. 138=14 L. R. Rev. 78 ; Row ▼• 
Pahladi Lai, IV U. D. 452=2 L. R. Rev. 78=4 U. P L. R. (B R.) 6=7 B. and Cr. 

L J. 170=5 R. D 2S2 ; Indra Knar v. Gyan Sin97j=VI U. D. 239=5 L. B. Bar- 
299=1924 B 0. 418=8 R. D. 26 ; Bamxd Ilnsam v 2’uI«a=XX U. D. 52=1939 
B. D. 886. 

4 Bahadeo Stngh v Kesko Das, II U. D 339. 

5 Ahmad Busnin v. Jumna, V U. U. 423=4 L. R. Rev. 180=1923 B. C. 138=9 
R. and Cr. L. J. 176=7 B. D. 235. 

® Chokhey Lai v, Behari Lai 18 A. L. J. 820=IV U. p. 789=2 U. P. L. B. 

(H. C.) 292=60 1. 0 116=6 R D. 372. 
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the rights under the general law.' The fact that the holder had out 
down most o£ the trees before replanting the grove may not be very 
material.^ 

Where a grove-holder his been replacing trees as they disappeared 
not perhaps immediately but after some interval, suffioient number of 
trees existing at any time to keep up the character of a grove, no 
question of the disappearance of the grove and its replanting arises, for 
a grant for purposes of planting a grove implies a right to replice fallen 
trees. His action in replacing fallen trees under such circumstances 
shows his intention to keep the grove alive. 

An akrarnama or a clause of the wajih-ul-arz of a village setting 
forth that no tenant was entitled to plant new trees without the 
landlords permission is the statement of a custom relating to groves.® 

It fixes the terms entered as incidents of a grove-holder’s tenure and 
applies to all grove-holders therein.* 

A case® arose after the passing of the Tenancy Act of 1926. There, 
a grove-holder had replaced certain fallen and used up trees and the 
landlord sued for their removal and for an injunction to restrain future 
plantations of new trees The argument on his behalf was that section 
197 of the Act of 1926 does not mention the right to replace trees as 
one of the rights of a grove-holder, and hence, though he had before 
the Act a customary right to do so, fhit right must be taken to have 
been ahrogitod by the Act. The Bench repelled this contention on the 
ground Ihit such a valuable right cannot be deemed to be taken away 
by implication. This view is now embodied in clause (ft). Another 
argument was that since a grove-holder w’as under the Act a tenant and 
a non-occupancy tenant, he had no right to make an improvement in 
respect of his holding, i. r., plant the grove, without the consent of the 
landlord, and that planting of trees w.as under the definition contained 
in section 3 (11) of the Act of 1926 an imptovomenl. The Bench ruled 
that improvement in section 3(11) referred to the doing of something 
now and not to the replacing or renewing of something which already 
existed or exists on (he land, i e , the miinlenance of the character of 
a grove was not an improvement. The definition in section 3 (11) 
did not say that in every case the doing of one of the things mentioned 
therein was necessarily an improvement ; it may or may not be so when 
considered with reforenco to a particular holding. It may be detri- 
mental to a holding ; or it may bo neither. Replacing in a grove 

1 See alaa Bhog Chand v. Rukmin, II U. D. 730 ; Bankrg Lai v. Kehar, II 
D. D 729 ; Ram Sahat v. Agar Singh, 2 A W. N. 10 ; Azmatulla Khan v. Mangoo 
Ram, 6 A. W. N. 138. 

* Natraiyar Khan v. Brij Lai, IX 0. D (H. 0.) 6=9 L. B. Bev. 12=1927 B. 0. 
448=12 B.D 161. 

s Raghtthar v. Suraj BaTtzh, 14 B. end Or. L. J. 192. 

* Krithna Pal Singh, v. Chhahraj, 1931 A. I. E. Oadh 11=XI U. D. (0. C ) 303. 

5 Amha Sahai v. Nalha, 55 All. 73=1932 A. Li. J. 1026=1933 A. I. B. All. 60= 

14 L. R. Rev. 4=16 R. D. 591=XIV D. D. (S. 0.) 9. 



652 U. P. Tenancy Act— G^^or 0 -holde ^8 [Chap. X 

used up trees is no more an improvement than so'wing o{ {resh crops 
on an ordinary agricultural plot. 

On the loss of character of grove-land, the grove-holder becomes a 
hereditary tenant ;* The cases noted below are no longer law.® 

A grove-holder transferred his rights as such to A. He had already 
admitted B to be its tenant. A then purchased a share in the zamindari. 
This of course did not merge his grove rights. B cannot deny A's 
right to be his landholder. A may, when the grove ceased to be a 
grove, ejpct fl.® 

When a grove ceases to be such, the trees remaining are the pro- 
perty of the tenant and not of the landholder.^ 

A right to replant implies a right to dig a trench for draining and 
protecting the grove.® 

A custom that grove-holders become liable to pay rent on dis- 
appearance of their groves was not inconsistent with cl. (a), which 
tWefore applies to such cases.® 

Certain land was grove-land in the year of settlement, 1305 
F. and continued so. No rent was assessed on it, but in the khalaunii 
of 1339 F. onwards, entries of certain rent were found. This 
does not justify a court in passing a decree for arrears of rent as 
entered in the khalaunU.^ 

Groveland liable to pay rent which had become included within 
a Municipal area, and was purchased by A more than 40 years ago, and 
A constructed houses etc., on it and has not paid any rent has become 
A’s by adverse possession ; and he is not liable to pay rent.® 

Act XII of 1881 did not make illegal a mortgage by a subtenant 
of a grove. On the death heirless of the mortgagor, his rights reverted 
to his landholder who could redeem the mortgage.® 

1 Fttkhruddin Butain v. Abdul Wahid, 1938 A. L. J. 208=XIX U. D. (H. C.) 
49-=B D. 367 ; Dtcarka Praiad v. Suraj Narain, XIX U. D. 31 -=1938 B. D. 39 i 
Jai Khhen Lnl v. Ganqa Singh, XX U. D. 165=1939 B. D. 130. 

* Girwar Sahai v, Janlti, B. B 3 of 1883 ; Ro6kmi»ee v Bakshi, 6 N W. P, 
158 ;Xis5oriSor(inv itaJ?j«»Aar, IV U. D. 171=56 I. C 890=2 U. P. L. B. (B. 
B.) 67=6 B. D. 268 ; Prag Narain v. £r«Ia»i, IV U. D, 266—2 U. P. L. B. (B. B.) 
72=6 B and Or. L. J. 233=6 B. D. 467. 

3 Natir Uddin v Piroo, XIX U. D. 100=1938 B. D. 183. 

♦ Ram Chandra Singh v. Chhabile Singh, 14 L. B. Bev. 210=XIV U. D. 100. 

6 Dianat v. Sam Chunder, 5 0 L. J. 741. 

® Ajayvarma v. Durga Bahfh, XIV D. D. 193=14 L. B. Bev. 448 ; Huh. Abbat 
Khan v. Ham Ralan Singh, IX D. D. 6=7 L. B. Rev. 9=1921 R. 0. 427=12 B. D. 
68 ;Jalpa Singh v. Thakur Prasad, IV U D. 498=7 R and Cr. L J. 164—2 L. B 
Bev. 65=5 B. D. 277 ; Sri Gobind v. Kanhaiya Lai, VII U. D. (H. C.) 7=9 B D. 
220 . 

7 Muh. Said Khan v. Mahadeo, XVIII U. D. 179=1937 B. D. 267. 

3 Subhadra Kuar v. Ram Seteak, 14 L. R. Rev. 869. 

B Arjun Singh V. Hahesha Nand, 1932 A. L. J. 474=11 L. B. Rev. 837— 

D. D. (H 0.) 170. 
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5. Clause («). — ^The right to transfer is recognised as absolnte. 
Some such right was recognised before the Act.^ 

In Ouih it was held in several cases that when the cnstom of a 
village is against sale of groves, either absolutely or without permission, 
a sale was an illegal transfer which entitled the landlord to resume 
possession^ ; and there was no general custom in Oudh against transfers 
of groves.® 

When a grove is inalienable by cnstom, it is not liable to 
attachment and sale in execution of a decree against the grove -holder.* 

A mortgage contrary to a custom against transfers was considered 
to be an abandonment of the holding so as to give the landlord a right 
of re-entry,® 

It was held that where a grove could according to custom be sold 
only with the consent of the landlord and a joint Hindu family was 
the landlord, the consent of its manager was enough.® 

Where A purchases a grove with its site, he cannot be legally 
deprived of his right of possession by B who has subsequently purchased 
the zamindari in which the grove is situate.^ 


1 Baidar AN v. Panita, 26 A. W. N. 204 j Paji Muhammad Imail Shan v. 
MithanLtthU A. L. J 491-=]7 I. 0. 556 ; Muh. Ta$in v. Bahi Ba&»h, 34 All, 
545-=’ 1 6 f. 0. 455 \Pohap Singh v Shto Govind, B. B. 1 of 1913 ; Baij Nath v. 
Chondrapal, 47 All 55—21 A. L. J. 457—1923 A. 1. R. All. 553-=73 I. 0. 529— 
1923 R C. 345—10 R. and Or. L. J. 301— VI U. D. (H C.) 196—8 R. D. 93 ; Ram 
Ralan v. Dwarka Praiad, V. U. D. 568—10 R and Cr. L. J. 33 ; Bhaiya Lai v. 
Shea Govind, VII U D. 2—1926 B. 0. 263—4 L. B. Bev. 361—1923 R, 0. 445—7 
B. D. 858 ; Mathura Praiad v. Shiam Nath, VIII U. D. 114—8 L. R. Rev, 345— 
1927 R. C. 393—11 R D. 565 ; Muhammad Umar v. Ram Peart, XX U. D. 60—1938 
R. D, 916. 

^ Jag Mohan v. Deputy Commiiaionerf 1921 A. I. R. Oudh. 13—61 1,0. 945 ; Ali 
Muhammad Khan v. Chedan, 15 I. C, 385—15 0. C. 91 ; Ram Din v. Balbhaddar 
Singh, 1939 A. I. R. Oudh 210—1939 0 W. N. 373—1939 B. D. 260 ; Mahalir 
Prasad v. Uma Shankar, 28 0. 0. 133— VI U- D- (H. C) 366—6 L. B. Bev. (0) 
39—9 B. D. 565 i Harpal Singh v. Jagvmt Singh, 8 I. C. 1092—13 0. 0. 366. 

S Muh, Ali Muhamad Khan v. Madari Sah, IX U. D. (H. C.) 67—9 L. R, Bev. 77 
—1927 R C. 5l8 ; Gadahar Prasad v. Sumer Singh, X 0. D. (H. 0.) 239 ; OantsK 
V. Suraj Baksh Singh, 1926 A. I. R. Oudh 139— VI D. D. (H. 0.) 598—5 L. B. Rev. 
(0) 119—9 B. D. 90. 

♦ Kandhai Lai v. Sheo Nath, XVII U. D. (H. 0.) 77—1936 R. D. 113. 

5 Ram Raj Singh v. Tsj Singh, VIII U D. (H. 0.) 18—8 L. R. Rev. 26—1926 
B, 0. 580 (bid law now). 

® Anrudh Rai v. Sant Praiad Rat, 1935 A. I. R. All. 746— XVI U. D. 216— 
1935 B. D. 182-155 1. 0.589. 

^ /filar Dal v. C'hironji Lai, 1928 A. I. B. All. 169— IX 0. D. (H. C.) 22—9 
L. B. Bev. 41—1927 R. 0. 483—118 I. 0. 370—12 R. D. 90. 
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Where a tenant planted trees on his holding, he could not convert 
it into a grove with a right of transfer.’ 

The right to plant trees is only for grove-holders. If a tenant 
who does not hold hi^ tenancy plots as a grove-holder bnt as a tenant 
paying rant, plants trees on the plots, he cannot mortgage or sell them 
iiU'l will luve no right of possession over the trees after ejectment. 

Vh liero a grant for planting a grove was made on the condition that 
it would not be used for any other purpose, that the grantee could 
have no right to transfer the grove when planted, and that it would 
revert to the hndlord on the grantee’s death without heirs, and on such 
death a trespasser entered into possession and made alienations, the 
grantor was held entitled to recover possession within 12 years of the 
alienations though more thin 12 years from the date of the trespasser 
taking possession, as the trespasser acquired by prescription the same 
right as the grantee and no more and the act of making use of the subject 
of the grant contrary to the terms of it gave the landlord a right 
of re-entry ^ 

The .'ection applies only to trees on grove-land, but not to trees 
planted on non-grove-land r on ordinary tenancy land,* or on land 
which hid ceased to be grove-land,® with the result that on ejectment 
the whilom grove-holder loses all interest in the trees, but before 
ejectment he is entitled to keep the trees as an ordinary non-occupancy 
tenant.® 

There was no specific evidence of custom against right to transfer 
trees on tenancy land, but there was evidence of sale-deeds that such 
transfers had taken place and unsuccessfully challenged, and of witnesses 
in favour of the right to transfer. Two out of three judges holding in 
favour of the custom of transfer ruled that occupancy tenants who 
planted groves according to custom could do so without the permission 
of the landholder and acquired tran.sferable rights in the grove, and 
their transferees could not bo deprived of the benefit of those rights. 

Where a grove is on occupancy land, the landlord, though he 
ejects the occupancy tenant fiom the land for arrears of rent, cannot 
affect the right of a previous transferee of the grove, as such a tranifer 

1 Munna Lai v Mahlab, 1926 A. I. B. All. 38'1=9 L. B. Kev. 164=IX V. D. 
(H C) 170=116 I. 0. 284=12 B. D. 274. 

2 GauTt Shankar v Niiam Uddin Khan, 1928 A. I. R. Ofldh 19=X D. D. (H. C,) 
4 relying on Chandi Singh v. Arjumand Ah, 2 O. C. 280. 

3 Deputy Commitaioner v. Bhagwan Dei, 1930 A. I. B. Oodh 75=XI U. D. 
(H. C ) 95. 

« Mahadiya v. Dakhini Din, IV U. D. 32=1 L. R. Rev. 86=6 B. D. 124, distin- 
guishing Gajadhar v. Teja, II U D 416 

5 Nanhu v. Girdhari Lai, VI U. D. 121=5 L. R Rev. 148—10 R. and Or. L. J. 
178=1924 E. C. 153=9 R. D. 519. 

6 Bam Dae v. Muh. Abdul Ilaq, 1 U. D. 325. 

t Mubarak Huaain v. Sagar Mai, 1938 All. 396=1938 A. L. J 400=1938 A. !■ 
B. All 321=XIX U. D. (H. 0 ) 66. 
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is by clause (c) binding on him.^ A grove planted on an exproprietary 
holding is transferable.* 

The rights of a grove-holder may be made the subject of a waqf 
under the Mahomedan Law.* 

6. Clause (d) — The right of succession is absolute. Succession 
is governed by the personal law * This was also the view before 
the Act.* 

Where a greater part of the land had ceased to have trees, which 
become confined to a strip of the land along the edge, and had been 
cultivated by the holder, on his death without heirs entitled to succeed 
under section 35 the landholder may eject his daughter, who has got 
into occupation, from the cultivated portion, she retaining under the 
Hindu law the trees and the land* occupied by them. 

7. Clause (el —The liability to ejectment is now not subject to a 
custom or contract to the contrary.’ The grounds of ejectment are 
limited to those in section 172 t, e., act detrimental to the holding or 
inconsistent with the purposes for which it was let, and breach of a 
condition entailing forfeiture. 

As to causes which may entitle a landlord to sue for ejectment under 
section 172 one may mention construction of buildings in such a way 
that its character as grove disappears.* Cutting down trees in order to 
bring the land under cultivation may also give rise to a suit under 
section 172. So if the grantee does not plant a grove according to the 
terms of the giant hut uses the land for cultivation or other purposes, 
section 172 may apply. 

While the land continues to be grove-land, as in clause (a). — On 
the land ceasing to be grove-land the restriction on the right to 
eject, say under section 171, will be removed As a grove-holder will 
then become a hereditary tenant he will not be liable to ejectment as a 
non-occupancy tenant under section 175, but only in circnmstances as 


t Mukarram Huiain v. Abdul Shakur, XII U. D 175-=15 R D. 527. 

* Panehaiti Alehara v. Naur Oddin. 1931 A. I. B. All 752—“1931 A. L. J. 694 
-=12 L. R. Rov. 276=XII U. D. (H. 0.) 135=15 S D. 263 

* Amtr Ahmad v. Muh Ejaz Husain, 58 All. 464=1936 A. 1. B. All. 15=1935 
A. L. J 1317=XVI U. D. 657=1935 B. D. 515 

* Hela V. Ramji Lol, 11 L. R B«v, 252=XI U. D. 134=14 B. 11 471. 
^Httbibullahy Kalian D .s, 12 A, L. J. 1080=25 1.0.169. See also II D. 

D. 416. 

® Gajadhar v. 2'eja, II II. D. 416. 

’ This nullifies Jwjar Nath v. Maharaja of B drampur, II O. D. 508. 

® See Bahadur v. Parhhu Narain Singh, 53 All 186=1931 A, L. J, 408=1931 

A. 1. R. All 553=XII U. D (H. C.) 104=12 L. B. Rev. 249 ; Man Singh v. Jagat 
Narain, XIV U. D, (H. 0.) 139'=1934 A. L. J. 443=1934 A I, B. All. 312=17 

B. D. 1090. 
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would justify the ejectment of hereditary tenants, e. g, for arrears of 
rent or a decree therefor. 

. Tho provisions of section 157 will apply, that a grove-holder is not 
liable to bo ejected except as provided by the Act, i. e., section 172. 
Sections 173, 174: will apply, that is, ejectment may be conBned to a 
part, and a decree for his ejectment may direct that if he pays compensa- 
tion or repairs within the time mentioned in section 173, the decree will 
not be executed. The landlord can sue as in section 174. Section 159 
deals with the right to compensation for improvement and section 160 
with the right to trees and crops or ejectment. Section 162 protects from 
ejectment from residential house. Sections 181 and 182 will apply in 
the matter of execution of a decree for ejectment, and a grove-holder 
wrongfully Jispoasessed will have the remedy of section 183. 

If a grove is still a grove, although a number of trees have been oat 
down, tho fact that the holder has sublet portions of the vacant land for 
cultivation and is planting new trees, will not entitle the landlord to sue 
for ejectment or for an injunction restraining the holder from planting 
or cultivating the land.' 

Whei e a grove and certain sub-plots separated from it by a canal are 
parts of one plot and let under one agreement, it is not permissible to 
separate the sub-plots.* 

There is difference between a case where land is let for planting a 
grove, and a case where an established grove is let. In the former case, 
the landlord cannot eject the holder so long as the grove stands ; in the 
latter case he can by proceeding in ejectment under the Act.* 

And a grove-holder who has sublet the grove may eject the sub-lessee 
by ejectment proceedings under tho Act.* 

Under Act II of 1901, it was held that a groveholder turned out of 
possession by the landlord after disappearance of the grove could not sue 
under section 79 of that Act* (corresponding to present section 183)- 

In Oudh it was held that where the custom provided for escheat of 
groves to the landlord in case of the tenant of a grove leaving the 
village and (he tenant was a family, departure of some members of (be 
family from the village did cause escheat.® 

1 Ganga Ram v. Basant Singh, 1930 A. L. J. 1089=124 I. 0. 763=14 B. D 583. 

2 Hari Shanhar v. Ibrahim, XII U. D. 65=15 R. D, 65. 

2 Kathi Nath v. Data Din, V U. D. 344=4 L. R. Rev. 71 =9 R. and Or. L. J. llO 
=1922 R. G. 667=7 R. D. 657. 

* Partab Chand v. Saraiwati, IH U. D, 474—4 R. D. 284 ; Ram Sundar v. Jogi, 
B. R. 1 of 1908. 

5 Sheo Nandan Singh v. Lachman Rai, I U. D. 190=29 I. C. 447 ; Ketho Praiad 
Singh v. Sheo Pragash, 19 A. L. J. 749, in P. G., 46 AH. 831=23 A. L. J. 168—1924 
A. I. R. (P. C.) 247=82 I. C. 962=6 L. R Rev. 1=1925 R. G. 179. 

4 Zalim Singh v. Sheo Mangal Singh, XII XJ. D. 333=12 L. R. Rev. 293. 
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The remedy of section 183 is open to grove-holder. After disap- 
pearance of the grove, he becomes a hereditary tenant and shonld be 
ejected only in due course of law or he will have this remedy, as was the 
case before.* 

A co-sharer leases a grove standing on his sir, for 5 years, 1337 — 
1341 Fasli, to A, who is also given the right to enjoy the grove up to 
the end of 1336, i. e., prior to the commencement of the lease The 
lease is zar-i-peshgi, the whole of the rent for the period of the lease 
being paid in advance. The co-sharer before the end of 1336 Fasli sold 
his share to B and surrendered his sir rights. B took possession of the 
grove wrongfully. It was hold that it could not bo inferred that A 
took the lease in bad faith and he was entitled to remain in possession 
for the term of his lease, and could sue B under section 183.* 

Cutting down a tree in a grove is not dispossession from the grove 
which under the section would bar (he civil court’s jurisdiction for damages 
therefor ; and moreover if the defendant is a member of a joint Hindu 
family, the family and not he is (he landholder.* 

Forum of suit. Since a groveholdor is a hereditary tenant, a 
proceeding for his ejectment on any of the grounds mentioned in section 
172 lies exclusively in a revenue court.* 

This even (hough the lease under which it was let was before 1926, 
and expired before that year and the fact that the defendant denied 
plaintiff’s title to it does not give jurisdiction to Civil Court.* 

Before the Act of 1926 abandonment by a grove-holder did not per se 
give the landloid a right of i e-entry.® It will not do so now. 

The chapter on resumption was held not to be applicable to grove- 
holders, before the Act of 1926.’ 

8. Clause (/,. Sections 59 to 64 will apply and the right of suit 
conferred by sections 59, 61, will apply and temporary injunctions may be 
granted. Section 236 clauses (a), (b],[d)a.nd (e) and sections 237 to 
240 of the chapter relating (o compensation and penalties will also apply. 

1 See Mam Chandra Singh v. Chhabile Singh, 14 L. R Eev 210. 

2 Mania Baksh v. Ibrahim Khan, XIII U D 117=13 L. B. Rev. 77. 

3 Kali Charan v. Hari Shanicar Si^gh, 1937 A L. J. 1313=-1938 A. I. R. All. 
146—1938 R. D. 36. 

4 Sri Kishan Lai v. Bijai Singh, 54 All. 998=1932 A. L. J. 857—XIII U. D. 
(H. 0.) 155—13 L. R Rev. 357. 

5 Radha Mohan v. Riaz Fatma, 1933 A. L. J. 1184—1934 A. I. R. All. 37—146 
I. 0. 791—17 R. D. 925— XIV U. D. (B. 0.) 908—14 L. R. Rev. 721. 

B Muh. Abdul Hafiz Khan v. Ramratan Lil, 29 I. 0. 20 j Ibadunnisea v. 
Dalganjan, I U D. 47=32 I. 0 395. See Megk Singh v Nazar Fatma, B. R. 4 of 
1911. Bat see Mahabir Prasad v. Ram Kumar, VI U. D. (H. 0.) 308—1925 R. C. 
137—5 L. R. Rev. (Oadh) 177—9 B. D. 462. 

^ Hadi Husain Khan v. Pali Ram, 11 A. L .J. 936 *, Kesho Das v. Hanuman, 
45 All, 640 ; Gaun Shankar v. Abn Muhammad, II U. D. 160—2 0. L. J. 772—33 
I. 0. 147. 

T. A.— 88 
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A suit for declaration as to the grove-land and the trees on it is 
under section 59, and cognisable by a revenue court. Even a suit for the 
trees in a grove lies in a revenue court as compensation in respect of 
them can be granted under section 183.^ 

A suit for a declaration that certain groves belong to plaintiff, who 
claims no interest other than that of a grove-holder, is cognisable only 
by a revenue court.® 

If the plaintiff is not and does not claim to be a grove-holder although 
he planted the trees on a plot of land, the civil court is the proper forum 
for a suit for declaration and possession.® 

Suit for declaration by grove-holder.— A qIOvo holdoL could .ue 
in a civil court for a declaration as to possession of trees in a grove on 
the allegation that he was the owner of the grove,'* or for a declaration as 
to the value of the crops cut and sold which bad been grown by the 
plaintiff on the tenancy land of the defendant.® 

A civil court could declare that the plaintiff was the owner of the 
trees in a grove,® or that he was a grove-holder and wrongly di'.possessed 
by the zamindar.’ 

In Oudh, it was held that a grove-holder could not be considered a 
tenant under the Rent Act if he did not pay reni or was not liable 
to pay rent to the landlord® and could not be ejected by the levonne court, 
and if he was, ha could sue in a Civil Court for recovery of pos'Os.sion as 
having been wrongfully dispossessed,® or if ho recovered po.ssession or 
refused to deliver possession after a revenue court decree foi ejectment, 
he could resist a civil suit on the ground that he was a giove-holder.” 
If he paid rent he was a tenant, and if he did not set up his rights as 

1 Nauiat v. Jangli, 1935 A. I R. All 966=XVI D. D 481=1935 R. D. 308. 

S Hdbihullah Khan v. Bhahuti. 1934 A. I R. All 551=XV U. D (H. 0 ) 45=15 
L. R. Rev. 258=148 I. 0. 175=-18 R. D. 209 see also Bhaggan v, Eaghu, 1936 A. I. 
R All. Stl^XVI U. D 267=.193 d R. D. 22. 

S Bhagwan Din v. Bakridi, 1931 A 1. R All 8 '4=-XV U. D. 109=18 B. D. 92. 

4 Ram Prasad v. Sumer Nath, 45 All 191=1923 A. I, R. All. 134=«9 Rev and 
Cr. L. J. 13=21 A. L J. 33=V U. D. (H. C.; 116=1922 R C. 554=3 L. B. Bev. 
630=76 I. 0. 12=7 K. D 25. 

5 Mir Khan v. Malkhan, 45 All. 404=9 Rev. and Cr. L. J. 165=1923 R. C. 126 
=V D. D (H. 0.) 144 

6 Lalta Pratad v. Ram Bahadur, 21 A. L. J. 434=1923 A. I. B. AH. 540=1923 
R. C. 187=V C. D. (H. C.) 160=4 L. B. Rev. 169=7 R. D. 207. 

7 Ithar Dai v. Chironji Lai, IX U. D. (H. 0.) 22. 

8 Seeretary of Stele v. Sar Charan, VH U. D. (H.C.) 88 ; Durga Pratad v. Rom 
Charan, 6 0. L. J. 639 ; Lai Jagdith Bahadur Singh v. Ragho Ram, VII U. R* 
(H. 0.) 128. 

8 Lai Jagdith Bahadur Singh v. Ragho Ram, VII U. D. (H. C.) 128 ; Guldb Singh 
V. Jli Btgam, 1928 A I. B. Oadh 230=X U. D. (H. C ) 41=5 0. W. N. 190=10 
L. B. Rev. 24=12 B, D. 28. 

10 Ih. 
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a grove-holder in ejectment proceeding, the revenue court proceedings 
for ejectment were not ultra vires} 

Now he must resort to a revenue court for a declaration that he is the 
grove-holder of a certain grove.* 

9, Clause (g). — This is absolute. The clause was held to have re- 
trospective effect so that if a grove planted on occupancy land lost its 
character before 1926, the tenant did not resume the status of an occu- 
pancy tenant.® All ordinary tenancy or other’ rights and liabilities 
inconsistent with i.hose of a grove-holder disappear. IS- g , if before be- 
coming a grove-holder, he was an occupancy tenant, the holder, as grove- 
holder, is free from the restraints imposed on tenants by the Act.^ The 
planting of a grove on a plot comprised in a holding with the consent of 
the zamindar changes the character of the land, and the grove can be 
mortgaged and sold in execution of a decree on the mortgage.® 

Part of an exproprietary holding land converted into a grove becomes 
capable of being transferred, e. g , by mortgage, on a decree on which it 
may be sold.® 

Is a liability to have rent enhanced included in this ? Before 1926, 
it was held that enhancement could not take place under the enhancement 
section.’ And if the holder is a rent-free grantee can rent be assessed ? 

Rent-free land on which a grove has been planted becomes grove-land, 
and when the grove ceases to exist, it becomes hereditary land under 
clause (a) and does not reclothe itself with the character of rent-free land 
so as to attract section 194 or 195.® _____ 

1 Gulah Singh v. AU Begam, 1928 A. I. B, Oudh 230=-X U. D. (H. 0.) 41=^5 0. 
W. N. 190«=-10 L. S. Kov. 24. 

2 Habibiillah Khan v. Bhahuti, XV U D. H. C 45=15 L. B. Eev. 250=.1934 A. 
L. B. 549=1934 A, I B. All. 551=148 1. 0. 1175=18 B. D. 209 ; Jangali Ttmri 
V. Nauhat, 1934 A. I. K. All. 680=18 B. D. 250=XV U. D. (S- 0,) 76=15 L. B. 
Rev. 397. 


2 Asad All Khan v. Laahmi Narain Das, XX D. D. 68=1938 B. D, 777. 

♦ So before the Act, Paryag v Bijainand, I U. D. 110=29 I. 0. 560 ; Bsni Rat' 
Ram Prasad, I U. D. 108=34 I. 0. 84 -, Pargan Singh v. Umrao, 34 All. 545=111 
D. D 253=17 I. 0. 650 ; Jalesar v. Raj Mangal, 43 All. 606=19 A. L. J. 616=1921 
A. I. B. All. 68=63 I 0. 437=V U. D. 726=6 B. D. 324 ; Baghn Rath Singh v. 
Mahabir Prasad, 23 A. L. J. 401=1925 A. I. B. All. 439=6 L B. Bev. 126=11 B. 
and Or. L. J 148=87 I. 0. 558=1925 B 0. 137=8 B. D. 427 ; Bisheshar Singh v. 
Shankar, V U. D 403 ; nrtgpali v. Hajira, III D. D. 236 ; Munshi v. Muhammad 
Ahmad Said Khan, XIV U. D. 147=14 L. B Bev. 310 ; Raghubar Dayal v. Darga 


Prasad, B. B 2 of 1924=VI U. D (B. B) 34=5 L B Rev. (Oadh) 185. 

S Bam Chandar v. Hub Lai, 1935 A. I B. All. 635=1935 A L. J. 605=Xn U. 
D. 219=1935 B. D. 196=155 I. 0. 358 ; Raghubar Dayal v. Ourga Prasad, B. K. 


2 of 1924=1924 B. C, 505. 

6 Kuntaar Bahadur v. Gulsher Khan, 1937 A. L J. 275=1937 A. I. B. All. 287 


=XVII1 U. D. (H. C.) 10=1937 B. D. 59. 


1 Bismillah Begam r. Chedda Singh, III U. D. 526. 

8 Jagan Nnih v. Bhikam Singh, 1935 A. I. B. All. 1047=1935 A. L. J. 1233= 
1935 B. D. 516=1935 A. W. B. 1275=XVI U. D. 659. 
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I£ the land was occupancy and held on rent, the grove-holdor will on I 
its ceasing to be grove-land, become a hereditary tenant, not liablo lo i 
ejectment.* ■? 

Where a grove was planted on sir, and the proprietary rights in 
the land were sold, the grove-land became exproprietary land ; and i£ the 
tenant elected to be treated as an exproprietary tenant, liis heiivs cannot 
claim grove-holder’s rights.^ 

On transfer of proprietary right in sir land on which a grove stands, 
the right to the possession of the trees and their fruit reinains with the 
transferor, unless he relinquishes this portion or the whole of his ox-pro- 
prietary rights.® 

A plot of land, which was entered as occupancy tenancy land but was 
never cultivated, was converted into a grove. The grove disappeared and 
the tenant did not assert his rights as occupancy tenant, but acquiesced 
in the land being given to contractors for l.'-i .‘k-kiln purposes. It was 
held that in the absence of a custom as to the rights of groveholders and 
in the circumstances of the case, the tenant could not reassert his 
occupancy rights.^ 

Where the rights of the holder of a grove planted on occupancy land 
have been extinguished by transfer in execution of a decree, ho cannot » 
hope to remain on in the position of a dormant occupancy tenant in the 
expectation that his rights would revive should the grove at some remote 
future date be out down.® On disappearance of the grove, clause (a) 
applies.® He cannot prescribe for title even though he pays no rent.* 

This seams to be the right view, more so if no proof has been tendered 
that the planter had acquired occupancy rights before the planting of 
the grove.® 

If the trees planted as a grove on ordinary tenancy land aie young 
and of recent origin, and there are no circumstances to indicate the land- 
holder’s acquiescence or consent, the presumption will not arise and the 
holder will continue a tenant.® Seem if the trees are of long standing 


1 Bhagvoant v. GauH Gantsh, XX U. D. 147=1939 R. D. 57. 

2 Hanuman Prasad Narain Singh v. Nakehed Singh, 12 L. R. Rev 101==XII U. 
D. 97=15 R. D 300. 

3 Fitrat Husain v. Liaqat AH, 1939 A. L. J. 281 (F. B.)=1939 R. D. 189. 

♦ Bhagwaii Prasad v Ahid All Khan, 12 L U. Rev. 97=XIH U D. 126. 

5 Oovind Ram v. Makhan Lai, 14 L. B. Rev. 27=XIV U D. 13. 

® Risal V. Qhasita,XS D. D. 233=15 L. R. Rev. 283 ; Barhat-ullah v. Bilato, 
XV D. D. 470=16 L. B. Rev. 711. 

2 Fahhruddin Husain v Ahdul Wahid, XIX U. D. (H. C.) 49. 

8 Tota Ram v. Earish Mukhi, XIV U. D. 419=14 L. R. Rev. 100. 

8 Baldeo v. Hamandan, II D. D. 123=2 R. and Cr. L. J, 266 and be entitled to 
enjoy the trees but not to cat them ; Ahdul Asia v. Bhajan, 1927 A. I. E. All. 176=8 
I I.Iix 7r=]{i7I. C. :r=lllll.D. 1B.C.)7C=98 1. C. 1(68-=11E.D. 13. 
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and must have taken years to grow and there is not objection on the 
landholder’s part.' 

207 . A grove-holder may make any improvement ■which a 
hereditary tenant may make and the provi- 
Bight of grove-holder gioiis of section 65, sections 68 to 70, sections 

to make improvenieat r?o.r.niii 5 i* -pi 

72 to / 9, shall apply to him as u he were a 

hereditary tenant. 

This is new. 


208 - The provisions of Chapter XIV shall apply to orders 
. , and decrees passed under this Chapter in 

Appeals r _ f 

respect of appeals, review and revision as it 
the grove-holder w ere a tenant. 

This is new and makes clear the jurisdictions of revenue and civil 
courts in respect of grove-land. 


CHAPTER XI 

Thekadaes 

209 . The farm or lease of a thekadar is called a “ theka ” 

the person who grants it, the “ lessor ” and 
^Definition of thekadar, ■which it relates, the “ theka 

area 

This reproduces sub-section (2) of section 199 of the Act of 1920. 

210. A theka may be made only by a written instrument 

executed by the lessor and shall be deemed 
theka**^'*'^ granting jjg jg^gg fgp agricultural purposes within 

the meaning of section 117 of the Transfer 
of Property Act, 1882. 

1. This reproduces section 200 of the Act of 1926, substituting 

“ lessor ’’ for “ landlord,” and adding “and shall he deemed... Act, 1882,” 
which is reproduction of section 219 (2) of that Act. The substitution 
does not mean that rights other than proprietary can be the subject of a 
theka, for that would militate against the definition contained in section 3 
(24). Section 3 (10) of the Oudh Act included a amongst tenants 

for certain purposes. 

2. A kabuUat is not a tliekanama executed by the landlord * If the 
person who passed the kahvhat enters upon culiivatory occupation of 

t Balix Partai Singh y. Khemt, V D. D. 479=9 R. and Or. L J 258=4 L. B. Bov. 
252=1923 R. C 30=7 B. D 279 ; Jaletar v. Jiaj ilangal, 43 All. 606=19 A. L. J. 
6l6=IV U D. 726 ; Ghakauri v. Sat Narain Pal Singh, IV U D. 449 ; Dularey v. 
Bhima, IV U. D. 590=2 L R. Rev. 67=5 B. D. 353 ; Pariah Singh v. Bam Charan, 
12 B. and Cr. L. J 204=1926 K C 134=VI U. D. 300=7 L. B. Bev. 170 ; Dildar 
V. GoJcul Das, 12 R and Cr. L J 198—1926 R. 0. 217. 

2 Badhey Mohan Lai v. Muhammad Usman Khan, XVII U. D. 102=1936 B. D. 
133. 
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certain plots and allows his son to cultivate other plots, the landlord 
should sue both under section 180 after the termination of the kabuliat 
period.* 


Without ejecting an existing thekadar, theka cannot be given to 
another.* Since a theka comes under section 117, T. P. A., it would be 
governed by that section and the provisions of the Transfer of Property 
Act will not apply to it. 


211. {!) Except ns otherwise provided by the terms of his 

theka a thekadar may exercise during the 

which period and to the extent of his theka all the 
thexadar may exercise. • , , p i i j.i • a j. 

rights of the lessor under this Act, except — 
(a) the right to sue for enhancement of rent ; 

(p) the right to sue a rent-free grantee or a grantee Iiokl- 
ing at a fovourable rate of rent under the provisioas 
of Chapter IX. 

(2) 'f he rights mentioned in clauses (a) and (pi) of sub-section 
(i) may he exercised by the thekadar only if they are conferred 
expressly by the terms of the theka. 

(d) Hights wliich may be exercised by a thekadar under the 
foregoing sub-sections shall not be exercised by the lessor during 
the period of the theka. 


1. This section reproduces some of the parts of section 201 of the 
Agra Act of 1926, dropping clauses (Z>), (c)and (d) thereof, and the words 
“ under section 53 ” in clause (<i). Sub-section (2) is a positive form of 
the assertion in sub-section (2) of section 201 of the Act of 1920. 


2. The interest of a thekadar is a holding, see section 3 (7), and he 
is the landholder of the actual cultivators, see note 24 (XIII) to section 3 
at p. 51 ante. 


A thekadar may settle tenants on the land in the ordinary course 
of management and the tenant so settled will become a tenant of the 
proprietor.® 

A thekadar or assignee of rents and profits may collect rents from sit- 
ting tenants who have executed leases in his favour admitting themselves 
to be tenants, but if the tenants have been induced to execute leases at 
increased rents, the agreement is not binding in respect of the rent, and 
they are only liable for arrears at the rate at which the rent stood at the 
date of the theka * 


If a thekadar, who has presumably all rights of letting land, admits 
during the period of his theka a person as tenan even at an inadequate 

1 Jb 

2 Muhammad Amir Alt Khan v. A»a Ram, XV D. D. 73=15 L. B. Bev. 449. 

3 Lachman Pratad v. Ram Sahai, XVI U. D. 238. 

* Ram Adhar v. Shri Eaitumanji, XVIl U. D. 818. 
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rent because of relationship to the thekadar, the contract of tenant is in 
the absence of fraud binding on the zamindar.^ 

This view has not been accepted in a later case where a lessee from a 
thekadar at an uneconomic rate of rent, the lessee being a friend or rela- 
tion, was held liable to be treated as a trespasser by the zamindar.^ 

A thekadar could not grant in Agra, a lease to tenant for a term ex- 
ceeding seven years, or exceeding the unexpired portion of his theka, 
all these restrictions will disappear now. 

In Oudh it was held that a lease granted by a thekadar of land in 
his theka expired with the theka and thereafter the lessee became a tres- 
passer vis a vis the zamindar.^ 

If the thekadar had full powers of the owner and in the exeicise of 
those powers did certain acts in the ordinary course of zamindari manage- 
ment and those acta resulted in the courts deciding on their own initia- 
tive that a tenant had acquired occupancy rights (which rights he could 
not in the ordinsry way confer), the decision was held to be binding on 
the zamindar.'^ 

A thekadar has all the powers of his lessor, except those mentioned in 
clauses (ai and (6) as modified by sub-section (2). Powers mentioned in 
clauses (a) and (6) may however, be conferred by the theka on a theka- 
Otar. The lessor cannot during the continuance of the theka exercise any 
of his powers, except those mentioned in clauses ,a) and (h) and not even 
any of these if the thekadar is authorised to exercise them. He can- 
not acquire any right which an owner cannot. He may cultivate land 
hut cannot acquire tenancy rights over it, see under note 24 to section 3, 
ante. 

A thekadar may let in or acmit a tenant.® Where, after the death 
heirless of an occupancy tenant, thekadar granted receipt for rents in 
respect of the occupancy holding to the daughter by the deceased and to 
her minor son (who could not have shared with the latter in cultivation), 
the court may properly infer an admission to the tenancy by thekadar.^ 

The power to admit tenants expires with the term of the theka 
although the thekadar may not have been forinally ejected ’’ 

1 Mdhadeo Singh v. Kulieanta, XVII D. D. 162, 179—1936 B. D. l87. See how- 
ever, Manmohan Das v, Dwarka Nath, XVI U. D 472. 

2 Natihoo Singh v. Manmohan Das, XV HI U D 236—1937 B. D. 33. 

3 Krishna Kumari Devi v. Trihhuwan Dat, 1929 A. I, B. Oudh 12— IX U. D. 
(H. 0.) 269— X U. D. (H C.) 189—10 L. B Bev. 216—5 0. W. N. 706—12 B. D. 
380 ; Jagatjit Singh v. Rapal Murat Bent Act Baliog No. 52 ; Chattar Pal Singh v. 
Bhadeshwar Prasad, XI U. D. (H. 0 ) 61. Contra Gursaran v. Jagan Nath, 1929 A. 
I. B. Onah 240—5 0. W. N 42— X U. D (H. 0.) 37—10 L. B. Rev. 19 ; Lai v. Udey 
Purtab Udeya Singh, B, B. 9 cf 1892. 

♦ Nias Muhammad Khan v. Sri Tliakurji Maharaj, X U. D. 107—10 L. B. Bev. 
166—13 B. D. 354. 

5 Bee noder note 24 to s. 3 ante, and nnder note 10 to e. 29 ante 

6 Parbhu Narain Singh v. Ganeshi, 12 L B Bev. 357— XIH U. D 94. 

t Bam Pyare v. Bam Bharose, XVII U. D. 66. 
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In some cases it was laid down that the power to eject was in the 
thekadar unless it was not reserved to the lessor or the latter’s consent 
had to 1)0 obtained.* The latter part is not true now. 

If a thekadar could not issue a notice of ejectment without the consent 
of the le'^sor he had to get the consent before issuing a valid notice under 
section 175,^ and the lessor could not issue such a notice without the 
thekadar's signatures.® 

If the thekadar had no power to eject, ^ or such powers were withheld 
from him,® the proprietor could eject.® This is no longer law. 

A thekadar has no power to sue for enhancement of rent unless he 
is expressly empowered by the theka. Hence as the proprietor does not 
derive title from his thekadar, a. decision between the latter and a tenant 
does not bind the proprietor.^ 

Where a thekadar has before the expiration of the term of his theka 
surrendered it with the consent of his lessor, the latter may sue for arrears 
of rent falling due after the data of the surrender.® 

3. Sub-section (2) — Any of the powers mentioned in sub-section 
(1) can bo exercised by a thekadar if the terms of the >heka authorise 
him to. 

4 Sub-section (3J. — For instance the lessor cannot ' ject a tenant. 
Before the Act, the rule was that a lessor could not sue to eject during 
the continuance of the theka, unless the power was specially reserved to 
him and denied to the thekadar.^ 

212. (7) A lessor may notwithst mdiiig the theka, make 
any improvement ’,u or affecting the theka 
Improvement in the jjg would otherwise be entitled 

e a area y eeeor make as landholder under the provisions 

of section 71. 


1 So held in Khudai Khan v. Jagat Narain, 1 U. P. L It. (B. R.) 42=6 Eev. and 
Cr. L J 16=54 I. 0. 569=111 U D. 551=4 R. D. 350 , Ram Din v. Eaj»,2 U. 
P. L K. (B. R) 37=6 Rev. and Cr. L. J. 142 ; Babu Ram v. Munna Lai, IV U D. 
249. 

2 Parmeshar Dat v. Bisheshar, 4 0 L. J. 156=40 I. C 146=111 0. D. 604=3 
R. and Cr. L. J. 189=4 R. D 396. 

3 Bhagwati Prasad Singh V. Baldeo, IV U. D. 268=1 L R. Rev 137=6 R. D 
455 ; Bh'jgwati Prasad Singh v. Suraj Bali, 1 0. L. J. 579=26 I. 0. 463=1 U- D. 
221. 

* Bhagwati Prasad v. Ajodhia Estate, II U. D. 393. 

S Jagan Nath v. Maharaja of Balrampur, II U. D. 608 
8 Jagan Nath v. Maharaja of Balrampur, II U. D 508. 

7 Partah v. Ajudhia Estate, 1 L. R Rev. 26=111 U. D. 654=6 R. and Cr L. J. 
59=7 0 L, J. 611=58 I. C. 990=4 R. D. 443. 

8 Surja Pal Singh v. Bunde Ali Khan, 1938 A. L. J. 93=XIX U. D. (H. C.) 26, 

2 Hashim Ah Khan v. Mordhaj, III U. U, 278 ; Bhagwati Prasad Singh v Baldso, 
IV U D. 258 ; Chet Ram v. Kashi Prasad, V U. D 382=9 Rov. and Cr L. J. 181 = 
4 L B. Rev. 163=1923 R. 0. 63=3 R. D. 44 ; Balinakund v. Ibrahim, 9 L. R. R^v 
144=VIII U. D. 47=11 B. D. 211. 
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(2) A thekadar shall not without the written consent of 
the lessor make or grant permission for the making of any 
improvement. ' 

Section 7 1 imposes the condition of written consent of the lessee 
tenant, except when the improvement contemplated is a well. The first 
proviso to section 71 (1) will hold good. Incase of refusal to* consent 
by the thekadar, section 71 (2) will come in. 

Snb-soction (2) of this section limits a thekadar's power to make im- 
provements or grant permission to tenant to make improvements by 
making the lessor’s consent necessary. 

213. (i) The interest of a thekadar — 

Besfrictions on ti.e ip) shall uot be transferable in execution 

transfer of, and on of a decree of a civil or revenue 

bQCCOSbi od IjOj tliok&s* coupt * 

(b) except as provided by the terms of the theka, shall not 
be otherwise transferable or be heritable. 

( 2 ) Where a thekadar’s interest is heritable, it shall devolve 
according to the personal law applicable to him. 

1. Tins section reproduces in effect section 203 of the Agra Act of 
1926, but makes a thekadar's interest absolutely unsaleable in execution 
of a decree and intransferable or uninharitable except as otherwise 
provided by the terms of the theka Clause (6) of section 203 is omitted. 

2 The terms of a theka may however provide otherwise and give a 
power of transfer or make the interest heritable. ‘ Since a permanent 
lessee of proprietary rights is a thekadar, his interest is not transferable.* 

See notes to section 33 as to meaning of transfers and intransferable.* 

Since the interest of a thekadar is intransferable, the trees on the land 
within the thka area are also intransferable,* and so is the right to 
collect rent,* 

The interest of a thekadar being intransferable, he cannot grant a snb- 
theka of any portion of the land under the theka. But he may let speci- 
fied plots of land, on which a question may arise whether this is not a 
transfer by a sub-£/ieia. It is a question of interpretation of the lease in 
each case, to which the use of the word theka gives little help. If it is 
a lease of the ordinary description, it will be construed as au ordinary 

t As in Ajodhia Kalwar v. Balkiran, 1935 A. L. J. 1=1936 A. I. B. All. 93= 
1934 A. L. J 1075=XV D. D. (H. C.) 306=162 I. C. 925=16 L. B. Bev. 89. 

2 See Ballalh Das v. Mwat Narain, 48 All. 385=24 A. L. J. 489=11 Bev. and 
Cr. L. J. 193=12 Bev. and Cr. L. J. 123=1926 B. C. 226. 

2 Cl. (a) overrides Lurkhur v. Ram Baran, IV U. D. 824=6 R. D. 405. 

* This overrides Kirtkarathgir v. Raghwiandan, 1 L. B. Bev. 129=2 D. P. L. B. 
(H. C.) 283=57 I. C. 198. 

* Stkhar Chand v. Shibba, X U. D. 218. 

T. A.— 84 
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agricnitural lease and not as a sub-iXeAa.^ He cannot bequeath his 
interest by will.* 

Sub-«ection (2) gives effect to the law as it si ood before the Act. 
Personal law governs the succession to thekadars, where they possess herit- 
able interests. On failure of heirs according to the personal law, theka 
will not escheat to the crown but will revert to the lessor. 

214. (i) A thekadar shall be liable to ejectment on one or 

more of the following grounds, namely : 

Grouuds of ejtctmeot. •' 

(a) on the ground that a decree against him for arrears of 

rent remains unsatisfied ; 

(b) on the ground of any act or omission prejudicial to the 

rights of the lessor or inconsistent with the purpose 
of the theka ; 

(c) on the ground that he, or auy sub-thekadar under him, 

has broken a condition on breach of which he is by 
the term.s of his theka liable to be ejected ; 

{(i) on the ground that the term of the theka has expired 
or will expire at or before the end of the current 
agricultural year ; 

{e) in the case of a theka from year to year, on the expiry 
of a notice to determine the theka, provided that 
not less than six months’ notice ending on any date 
in the last year of the thekadar’s tenure shall be 
given ; 

(/) except in the case of thekas granted before the com- 
mencement of this Act, on the ground that a period 
of ten years has elapsed since the theka began, or on 
the ground that the period of the settlement of the 
local area in which the theka area is situated has 
come to an end. 

(2) Notwithstanding anything in clauses (5) and (c) of sub- 
section (1) no thekadar shall be ejected for non-payment of rent 
otherwise than in accordance with clause (a) of that sub-section. 

1, This reproduces to a large extent section 205 of the Agra Act of 
1926. Clauses (o), (fi), (c) and (e) and sub-section (2) are the same as 
those of section 205. Clause (d) is the fiist part of clause (d) of section 
205. Clause (/) is the remaining part of clause (d) of section 205, substitut- 
ing “ ten years ” for “ thirty years ” and “ began ” for “ was granted ’’ 
and adding “or on the ground that the period como to an end,’' which 


1 Mukammad Bakth v. Pahilra Pandain, 12 L. H. Bev. 65. 

2 Param Hans Singh v. Kalka Singh, XX 0. D. 268=1939 R. D. 306. 
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mikes a tlieka lerminate 'wUh the end of the period of the 'settlement 
current a I, the dite of the tlieka (or perheps at the date of the Act also).- 
In Oudh section 64 stood in place of clause (d\ 

Olaus 0 « (a) to (e) are similar to clauses (a) to (c) of section 57 of Act 
II of 1901 and to section 79 and clauses (a) and (A) of section 84 of the 
Act of 1926, Clause (d) 6rst part is similar to section 58 (6) of Act TI 
of 1901 and part of section 175 of the present Act. See notes thereto. 

Clause (6) corresponds to section 172(a), clause (cl to section 172(6); 
clauses (d) and (e) to section 175. 

The life of a theka granted after the Act is 10 years from the date of 
the grant, or the balance of the period of the current settlement. 

2. Clause (e) is somewhat .similar to section 58 (a) of Act II of 1901 
and part of section 175 of this Act. Sis months’ notice should he given 
for the termination of a theka from year to year. This provision is simi- 
lar to the one contained in section 106 of the Transfer of Property Act. 
The six month'*' notice may end on any date in the last year of the theka- 
dar's tenure. A notice to quit on a dite previous to the end of the year 
is not suffijient ’ 

Year does not necessarily mean an agricultural year If a theka 
commenced in the middle of an agricultural year, say on the first 
of February, the year will expire on the Slst of January, and the notice 
must be given before the 30th of June preceding. Nor does it necessarily 
mean a year according to the Gregorian Calendar It may be a year 
according to the Hindu or Mahoramedan Calendar, as agreed upon ; and 
in such case the six months must be according to such calendar.* 

Whether a theka is from year to year depends on its terms ; a lease 
for an indefinite term at a yearly rent is one from year to year.® Where 
on the same day, a mortgage is executed in favour of A and a theka 
in favour of her son, and the son is not ejected on the expiration of the 
theka, the two from one transaction, i. e. a morlg.igo with possession, 
and the son cannot ho ejected until the mortgage is paid up.* A 
thekadar holding over after the expiration of his term is a tenant by 
sufferance but the conduct of the landlord may constitute him a thekadar 
from year to year. 

The notice must be in writing and signed by the lessor or someone 
authorised by him.® In a case of several lessors, all should sign or have 
it signed on their behalf ; when they are members of a joint Hindu 
family all must join.® A notice signed by some of several landlords is 
not invalid so far as the thekadar is concerned ; he may act upon it 

* Hemanginee v. Sri Gobinda, 26 Cal. 203 ; see also Seoti v. Jagan Nath Pratad, 
10 A. L. J. 854. 

* Bari Das v. Upindra Narain, 16 C. L. J. 74=»16 I. C. 937 ; Raj Beharg V. 
Kailash Nath, 22 C. L. J. 78=30 I. C. 887 

® Chandi Charan v. Ashutoih, 63 Cal. 95. 

“ Muneshar v. Ureha, XX U. D 122=1938 R. D. 852. 

S Jiahendra v. Bithuia Nath, 29 Cal p. 235. 

® Balaji v. Gopal, 3 Bo'n. 23 ; Reaiat v. Ohaioar, 7 Cal. 470. 
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and vacate^ but the landlords cannot sne to eject on the basis of such a 
notice.* 

A notice must be tendered or delivered at his residence, to the lessee 
personally, if practicable ; by affixing it to a conspicuous part of his 
house ; or by sending it by registered post.® 

The notice must convey sufficient information to the lessee that he 
must vacate by the end of the year.^ It need not be accurate or consis- 
tent. It must convoy to the lessee the intention of the lessor to 
terminate the contract of theka at the end of the year.® 

3. A suit to eject a thekadar under this section may be brought 
in any month of the year and not necessarily in July, August and 
September.® 

A thekadar and a tenant admitted by him cannot be ejected by one 
and the same suit, as a thekadar has the right to admit tenants on the 
estate.* 

Collateral relations put in possession by a thekadar can on the 
expiry of the theka be ejected as trespassers.® 

4. Sub-section ( 2 ) expresses the law as it stood before the Act.® 
A condition of re-entry in a theka is void.*® 

In Oudh, a theka could expire otherwise than by efflux of time, e. p, 
breach of condition with a condition of re-entry thereon ** 


1 Doe V. Chaplin, 3 Taant 10. 

2 Bhikaree v. Dhaleihwar, 26 Gal. 807 ; Subodini v. Durga Charan, 28 Cal. 
218. 

3 See Earihar v. Earn Saehi, 46 Cal. 458, (P. C.) ; Subodini v. Durga Charon, 
28 Cal. 218. 

* Earihar v. Earn Sathi, 46 Cal. 458, (P. C.) 

S Bradley v. Atkinson, 7 All. 899 (P. B.) 
s Earn Kishan v. Peare Lai, XI TJ D. 211—15 K. D. 49. 

^ Lachman Prasad v. Ramsahai, XVI U. D. 238. 

« Masuda v. Aeimulla, 1938 A. L. J. (B. B.) 102— XIX U. D. 209—1938 B. D. 
621. 

« Tara Singh v. Rhushal, 3 A. L. J. 319 ; Riiber Das v. Ram Din, 45 All. 5- 
20 A. L. J. 769—1923 A. L. J. All. 14—77 I. C. 927—1922 H. C. 335— V 0 D. 
(H. C ) 85—3 B. and Cr. L. J. 269—7 B. D. 185 ; tiohra v. Baldeo, B. B. 5 of 
1891. 

*® Ghurey ▼. ^eiea Ram, VI U. D. 99—5 L. B. Bev. 125—1924 B. C. 127-9 
B. D. 613. 

** Baldeo Prasad v. Muh Ishaq, XII U. D. 292—12 L. E. Bev. 339—15 B. D. 
528 ; Deo Dat v. Baleshar Singh, B. B. 1 of 1934— XV D. D. (B. B.) 7—16 L. B. 
Bev. 160. 
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215 . (l) When a lessor desires to eject a thekadar on the 
ground specified in clause (a) of sub-section 
Procedure of ejectment (1) of section 214 he shall apply for execution 
of the decree in accordance with the pro- 
visions of section 170. 


for non-payment 
decreed arrears. 


of 


C 2) When a lessor desires to eject a thekadar on any other 
ground specified in sub-section (1) of section 214 he shall proceed 
by suit. 

(3) The provisions of section 174 shall apply to a thekadar 
who is liable to ejectment under the provisions of clause (6) or 
clause (c) of sub-section (1) of section 214 as they apply to a 
tenant and if a decree for ejectment is passed under the provisions 
of either of these clauses the provisions of sub-section (2) of 
section 173 shall apply to such decree as they apply to a decree 
against a tenant. 

1. It reproduees and consolidate' in effect sections 206, 207 and 
209 of the Agra Act of 1926. 

Sub-saction ('3) corresponds to section 209 of the Act of 1926. 

2. Suit is the only remedy for ejectment under sub-section (2).’ 

A theka for ten years of a Muslin xoaqf property was voidable after 
3 years, on the expiration of which the thekadar could not be said to 
hold without consent within the moaning of section 180.* 

3. Section 174 which confers an alternative right to sue for com- 
pensation, injunotion or repair of damage applies to a thekadar who 
is liable to ejectment for committing an’, act mentioned in sab-section (1) 
(6) of section 214 or a breach of condition which confers a right of 
re-entry. See notes to section 174. Should the lessor elect to sue for 
ejectment and not for compensation etc. and obtain a decree for eject- 
ment, section 173 will apply. See notes to that section. 

216 . In a suit for the ejectment of a thekadar any sub- 
thekadar may be joined as a party to the 
Joinder of eab-thekadar and shall be SO joined where the suit 

ae defendant. ground of any act or omission 

of such sub-thekadar or to which such sub thekadar was a 
party. 

It reproduces section 208 of the Agra Act of 1926, and is similar to 
section 123 (2) of this Act. 


1 Laehman Prasad v. Bam Sahai, XVI U. D. 238 ; Huh. Amir Khau v. Asa 
Ram, XV U. D, 273=15 L. E. Bev. 449. The contrary view in Gauri Shankar 
Singh v. Ashraf Khan, XII D. D. 33=15 B. D. 230 is bad law. 

2 Gauri Shankar Singh v. Ashraf Khan, XII U. D. 33. 
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217. (1) A thekadar who has been wrongfully ejected from 
the whole or any part of the theka area, or 
Bern“diea£or wrongfol wrongfully prevented from exercising any 
■ of his rights as thekadar, by the lessor or 

any person claiming under or as agent of the lessor may sue for 
any or all of the following remedies : 

(a) recovery of possession ; 

(i) an injunction ; 

(c) compensation for such wrongful dispossession or unlaw- 
ful interference ; 

(d) compensation for an improvement lawfully made by 

him. 

(2) The provisions of sub-sections (2), (5) and (4) of section 
183 and of sections 184 to 186 shall apply to a thekadar in the 
same way and to the same extent as they apply to a tenant. 

1, This reproduces in effect, section 212 of the Act of 192G, and has 
an effect similar to section 183 of this Act, q. e. 

2. Not only dispossession but disturbance of the rights of a thekadar 
gives a right of suit. The remedies are the same as under section 183 
and injunction. The fact tint the mutation court refused to recognize 
the position of the plaintiff as thekadar does not take a suit by the 
thekadar to recover possession from the landlord out of section 217 t. «. 
out of the exclusive jurisdiction of Revenue Courts.* 

Where on failure to obtain possession under a lease passed for 
money paid down, the lessee sues for recovery of the consideration and 
not for possession, the suit is not obnoxious to section 242 and lies in 
a Civil Court. 2 

218. A thekadar may at any time 
Surreoder. with the consent of the lessor surrender bis 

interest in the theka. 


It reproduces section 21.3 of the Act of 1926 and is similar to 
section 80 of this Act, q. v. 

219. The provisions of sections 73 to 75, section 79, sections 
90 and 9l, sections 123 to 125, section 129, 
Application to theka- sub-section.s (l) and (2) of section 130, 
sections 131 to 133, sections 137 to 140, 
sections 146 and 147, .section 149, section 
150, section 154, section 157, section 159, section 181 , sections 
236 to 238 and section 240 shall apply to a thekadar in the 


to theka- 
daiB of certain aections 
reldting to tenanta. 


1 Jiamji Mai v. Deva Prasad, 55 All. 148=.1933 A. I. R. All 43=1933 A. L. J. 
10=XIV D. D. (H. C.) 22. 

2 Muh Ams V. Iqbal Busatn, 1937 A. L. J. 1202=1938 A. 1. B. All. 29=1938 
B. D. 88. 
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same way and to the same extent as they apply to a hereditary 
tenant and the provisions of section L48 shall apply to an 
arrear of rent due by a thekadar only in so far as they refer to 
the recovery of rent by suit. 

1. This corresponds to section 21(5 and section 219 of the Agra Act 
of 1926. 

2. Sections 73 to 75 refer to compensatioa for improvements. 

Section 79 refers to settlement of di.apuies about improvements 

Sections 90 and 91 relate to premiums and cesses. 

Section 129 relates to presumption as to payments being towards 
rent. 

Section 130 sub sections (Ij and (2) declare that payments towards 
rent should not be appropriated towards time-barred instalments and 
that appropriation by payer should stand 

Sections 131, 132, relate to the mode of making payments and 
admissibility in evidence of postal receipts of payment. 

Section 133 (IJ oonfois a right on tenant to demand wiiiteu 
receipt for payment. 

Sections 137 to 140 relate to deposit of rent iu court. 

Section 146 describes when rent is in arrear and provides for 
payment of interest on such arrear. 

Section 147 prevents urresi under rent decrees 

Section 150 shows what claims may be joined in arrears suits. 

Section 154 refers to cases whore there is a general refusal to 
pay rent. 

Section 157 confines the reasons for ejectment to those mentioned 
in the Act 

Section 159 relates to payment of compensation for improvement 
on ejectment. 

Section 181 relates to ihe mode of execution of ejectmtnt decrees. 

Sections 236 to 238 and 240 relate to compensation and penalties. 

As section 153 is not mentioned, it cannot bo used against a 
thekadar.^ 

3. The word *' all ” which occurred before ihtkadar in section 219 
of the Act of 1926, has been replaced by '* a ’, but the change is not 
material. The section applies to thekadars, whether past, present or 
future as in the case cited in ihe foot-note.* 

1 Ham Nath Singh v. Secretary of State, XX U. D. 80=1938 B. D. 796. 

2 Amina Khatun v. Beni Bam, 1939 A. L J 73=1939 A. I. R. All. 209=1939 

R. D.43. 
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220. The provisions oE sections 245 and 246 governing 

the exercise by two or more co-sharers of 
245 ^ 80^246 their rights against a common tenant shall 

be applicable also to the exercise of such 
riffht against a common thekadar. 

r> o 

This reproduces in effect section 217 of the Act of 1926. 

In the case of two thekadars, one of whom collects, the other 
can get his share of I he actual collection only unless he estabJishes 
misconduct or negligence.^ 

221. If a thekadar remidns in possession after the expiry 

of his theka, and the lessor accepts rent from 
Provision for holding qj. otherwise assents to his continuing 

in possession, the theka shall, in the absence 
of an agreement to the contrary, be deemed to have been 
renewed from year to year, 

1 This rejiroduces section 218 of the Act of 1926. 

2. There must be acceptance of rent to oonstiiuto a fresh tenancy. 

If no new tenancy has been agreed upon, hut the thekadar after the 
expiry of his thoka con'inuas to occupy some of tho land coin pr/sed in 
his theka either by himself or through relations, has the landholder to 
proceed under section 180* or under soolion 215 (2) read with section 214 
(d)? In an Oudh case, section 127 of the Rent Act, corro^pon ling to 
section 180 of this Act, was hold to provide tho adequate remedy ’ 
But the Oudh Rent Act has no provuious corrosponding to this chapter, 
and the principle of the ruling does not noces-arily apply. It is sub- 
mitted it does not ; and section 215 ^2) provides the remedy. Tho case 
is no different from one where a lessee of an area lefuses r,o give up 
possession of a part of it after the termination of his lease, in which 
case section 175 would provide the remedy. 

The Oudh view was adopted in Baldeo v. Shambhu, Nath* 

222. Every suit or application brought by a thekadar 

agaiust the lessor, or against a thekadar by 
Application of the ^.jjg lessor, under the provisions of this 
Lhapter, which is ot the same nature as 
any suit or application specified in the Fourth Schedule, whijh 
may be brought by a tenant against a landholder or by a 
landholder against a tenant, shall be deemed to be included ia 
that Schedule under the same serial number as such similar suit or 
application. 

t Ram Padarath v. Ganga Prasad, 1927 A. I. K Oadli 9U“=V111 U. U. (U.C) 
22=8 L I{.Eev 31-1920 R. C. W. N. 271 (supp)=lO K. D. 37 

2 Uasnda v. Astmulla, 1938 V. L. J. (B R.) 102='X1X U. U. 2('9 

3 Deuan Suigh v. Bishtshar, 4 0. L. J. 448=3 R end Cr L. J. 276=42 1. 0 41 

♦ 14 L. B. Blv. 223=XIV U. D. 97. 
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1. This reproduces section 220 of the Act of 1926. 

Schedule IV applies to suits to or applications by or against thekadars. 
Does it include a suit under section 59 ? It was held before 1926 
that it did.i Under this Act, the matter is not clear. A thekadar is 
a tenant only for certain purposes and remedies under sections 59, 61 
are not mentioned in this chapter. 

2. Where on the expiration of a theka the parties affree that the 
thekad^ar should continue in possession for one year as mortgagee of pro- 
prietary rights, a suit to eject him afier the end of the year is not as 
against a thekadar hut as against a mortgagee, and lies in a Civil Oourt.^ 


CHAPTER XII. 

Aureabs of Revenue, Profits, etc. 

223. The word “ co-shai’er ” shall for the purposes of 

Extent to which the ^^113 Cliapter, include a thekadar who is in 

term '■ co-sharer ” ap- possossion o£ the property leased to him. 

plies to thekadar. 

This is now and renders useless the rulings noted below which held 
that a thekadar was oi was not in the position of a co-sharer, or his 
assign for the purposes of this chapter® Now he will be if he is in 
pOffSosdoii of ilie property leased to him. It bad been held in Vdit 
A'urain v Mubarak Ali* that a thekadar was a co-sharer. 

224- A lambardar may sue a co-sharer for arrears of 

Sait for arrears of revenue Or rent payable through such lam- 
revenue, etc., by lumbar- bardar by such co-sharer and for village 
expenses and other dues for which such co- 
sharer may be liable to the lambardar. 

1. This reproduces iu effect section 221 of the Act of 1926, which 
reproduced section 159 of the Act of 1901 and corresponded to section 
93 (p) of the Acts of 1673 and 1881. and section 1 a) of Act XIV of 
1863. In Oudb, there was no corresponding piovision, but section 108 
(16j of the Oudh Rent Act related to a suit for the purposes of this 
section and corre.^ponded to items Nos. 9 and 10 of Group A of the 
Fourth Schedule. 

2. Lambardar also includes his heirs, legal i-epvesentatives, execu- 
tors, administrators and assigns A purchaser of the lambardar’s interest 
to whom the right to locover revenue already paid has been assigned 
may sue to recover in the Revenue Court, and not in a Civil Court. 

1 Chitey Lai v. Dhan Dei, III 0. D. 285=4 B. D. 111=5 B and Or. L J. 46. 

^ Uakund Svearup y . Khhan Ghand Singh, 1935 A. I. B. All 382=XVI D. D, 
132=1935 R D 111. 

3 Kanhaiyn Lai v. Panna Lai, II U. D. 721 (not), Puran v. Khiali Ram, 1925 
A. I R. All 701=tV U D (II G ) 270-=5 L. R. Kev. 284=1924 R C. 247, 328= 
86 I. C. 400=9 B U. 329 (not), De6i Soron Lai y. Debt Saran, B. B 3 of 1883 
(yes), Shinn Bai N. Javen v. Qaisar Jehan, 8. A. 173 of 1929 decided on 
16 2-1932. 

♦ 51 All. 359 (P C.)=1929 A. I. B. P. 0. 75=10 L. B. Bev. 236. 


rn A 
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Suppose a co-sharer, who is lanabardar, pays revenue on account of the 
other co-shareis, and then ceases to be a lambardar. In a very early 
case it was held that he could sue the other co-sharors for contribution 
in the Civil and not in (ho itovenue Courts.* The policy of the Act seems 
to be against this view," In the converse case where a co-sbarer paid 
revi’iiue before he bocaino the limbardar, his suit for contribution from 
another co-sharer aftor he became a lambardar did not fall under 
-ection lOt? IG) of the Oudh Aft.^ A lambardar who has sold all his 
iiiieio-t is no longer a lambardar, bat because bis name is not removed 
ftom the record ho has to pay revenue, he can recover it from the co- 
sharers only by a suit in ii Civil Court Lambardar means a lambardar 
appointed under the Land Revenue Act and rules® although since the 
institution of the suit the order of appointment has been cancelled.® 
A thekidar appointed as lambiirdar has the rights and liabilities of one.’ 
A lambardar who has paid® revenue or rent for his co-shiirers may sue for 
re-imbursement. 

Lambardar in an under-proprietary or pukhtadari mahal includes an 
under-projjrielor who i.s the lambardar of nnder-propvielois and that word 
is not confined to supetior proprietor.® 

3. Co-sharer.— A co-sharer is a person recorded as a co-sharer for 
the peiiod in suit and a proprietor out of possession cannot ho a co-sharer 
under this section*® The holder of a muifi asse-ssed to G-overnment 
Revenue is a co-sharer ** Where a plot pur. baser is by the sale-deed 
made by (he vendor immune from the laud revenue demand he cannot 

t AU Ahmad v Baldeo, 1 A. \V N. 46. 

2 See Shtb Singh v. Sita Ham, 3 A. W. N. 8 ; Bhagioan Das v. Bhagvoan Daii 
B. K. 1 of 1892 ; Kundan Lai v Ranteahar Prasad, 14 L. B. Bev. 503=XIV U. 
U. D. 481. 

3 Uma Bakah v Ram Sahai, 4 0. 0. 261. 

+ Pokh Pal V. Lai Hadhn Ram, 51 All. 897=-1930 A I. B. All. 302=1929 A. L. 
J. 1081=117 I. C. 107=11 L B Rev 39=XI U. D. (11. C.) 85=14 B D. 36. 

S Pitthi Singh v. Ahmad Husain, 5 0, C. 392. 

® Baldeo Singh v Eimmat Singh, 3 0. C. 308. 

? £o/ V. CAomeli, 1935 A. I. B. All. 777=XV D. D. (H. 0) 139=15 L. 

B Rev. 391=155 I. C. 800. 

8 Bhora Hazari Hal v Bhora Nauranga Lai, 1930 A. L. J. 1103=1939 A. I. B- 
All. 5 17=14 R. D. 423. 

8 Burlans Lai v. Dhiraja Kuari, 1936 A. 1. R Oudh 371=XVII U. D. (H. 0.) 
167=1936 0. W N. 599=1936 B. D. 29=165 I. 0. 42. The suit waa for arrears 
of rent in such a village payable through the plaintiff by the defendant, a olaea of eaita 
which came within the phraseology of section 108 (16) Ondh Bent Act. 

18 Brij Chandra Sharma v. Ram Narain, 1937 A L. J. 707=1937 A. I. K. All. 
018=1937 B. D. 385=XVni U D (H C.) 143. 

11 Hurlidhar v. Baku Ram, 42 All. 311=18 A. L. J. 121=2 U. P. L. B. (H. 0.) 
41=65 I. C. 74=1V D. D. 754=6 B. and Or. L. J. 27—6 B D. 335. 
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be sued under this section, but a remedy may exist under the Resump- 
tion Chipter.^ So a plot proprietor separately assessed to revenue.* 

A person recorded as a sharer in a patti who only has a grove in it 
in lieu of hi.s shaie of profits is a co-sharer liable to pay his share .V; 
revenue.® 

Assignees of Grovemment revenue are not co-sharers with the zamin- 
dars and hence the latter cannot sue the former for their percentage of 
zamindari dues.^ Nor is a ganwadhdar a co-sharer.® 

The word means a person who i.s jointly and severally liable with 
other co-sharers for payment of the revenue® and includes his heirs, 
legal represenfativos, e.xeeutors, administrators and assigns. Khem 
Karan v. Than Singh.’’ which held that the lambardar could not recover 
from an auction-porchaser of the interests of a co-sharer the quota of 
revenue paid prior to the confirmation of sale is no longer law, A 
morigagee or losste of a eo-shaiar is a co sharer.® 

A co->harer who has .sold hi.s entire interest with all the rights 
appurtenant theielo, reserving to himself certain plots to be held hila 
lagan, is no longer a full proprietor liable to be sued under this section 
for aiiears of revenue although hi.s position may be that of an 
underproprietor ® 

Where no diatribuciou of revenue is made amongst the co-sharer*, 
although the extent of interest of each is defined, the lambardar may 
sue all of them jointly for the revenue be has paid on the joint account.®® 
A suit against a person who was a co aharer at the date of payment by 
the lambardar, but who is not so at the date of institution, seems to be 
outside this section ; he ceases to be a co-sliarer From the date of the 
sale, and not from that of confirmation of the sale if that was t'y court, 
auction®® and the auction purchaser imeomes a co-sharer from that date 
although his name i.s not recorded until some time after.®* 

t Rajendra Prasad v. Kailua, XVIII U. D. 8=1937 E. D. 10. 

® Umrai Kunwar v. Bijoy Rahadui, IV U. D. 358=5 R. D. 112 ; Rkure v, 
Rai/liur Rahman, 1031 C 3')5=VIII U. U (Q. C ) 222=8 L. R. Rev. 246—1927 
R. 0. 270, see also Gulzart Lai v I/unra, I U. 1). 115. 

3 Siia Ram v. Kamar-ud-dm, XV 0. D. (H. C.) 146=15 L. R Rev. 430. 

* Bhagwan Das V Kazi Imdad B R 9 of 1891 

S Ram Lalchan Singh v Ram Naresh, 1937 K. 1). 337. 

® Murlidhar v. Buibu Ram, 18 A. L J 12l=-IV U. D. 754 

7 8 A W. N. 278 

8 Bachman Singh v. Ghasi, 15 All. 137=13 A W. N 63 ; Ram Kishan v. Tonda, 
B. B. 6 of 1888 ; Bachman v. Tirhrni. 1924 A 1. R All. 719=22 A. L. J. 518— 
79 I. 0 533—VI 11 n. (H 0.) 179=.'> L. R Her. 174=1924 R. 0. 210=9 R D. 
899 , Aztzunnissa v Muhammad Saeed Khan, 2 0. C. 64 ; Bachmi Knar v Beni 
Prasad, II U D. 413; Gajadbar v. Bar Prasad, 94 I 0. 693 ; Sr* v. 
Najmunnissa, 9 0. L. J 92=66 I. 0. Ill ; Contra, Bhaicanigir v. Dalmardan, 3 
All. 114. 

9 Suroj Prasad v. Shanher Dayal. 1936 A. 1. R. Oadh 79—XVI U. D 664—1935 
O. W. N. 1209=1935 E. D 519. 

10 Bunna Lai v Ktfayut-ulla, B. R. lO of 1884. 

11 Bhoup Rum V. Kedar Singh, XVII U. D. 23=1936 R. D 49. 

n Shyam Lai V. Sundar Lai, 1937 All. 706— 1937 A. L. J. 769—1937 A. I. B. 
All. 667— XVlIl D. D. (H. 0.) 147—1937 B. D. 387 
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The following have been held to be co- sharers assignee of the life 
interest of a Hindu widow recorded as a co-sharer* ; a Hindu lady to 
whom property has been assigned for maintenance without any power 
to transfer, whoso name has been recorded is a co-sharer’’' ; the mortgagee 
in possession of a co-sharer a mortgagor until his usufructuary 
mortgagee gets possession and has his name recorded,* unless he becime 
an exproprietary tenant on the execution c£ the mortgage, in which 
event he ceases to bo a co-sharer or liable to account to the mortgagee 
for profits of the sir mortgaged.® 

4. Arrears of Revenue or rent e g., under-proprietary rent.® — 
Interest on it may be awarded.^ 

But see Sidha Nath v Shfo Dayal^ where it was held that a suit 
for contribution by one of several under-proprietors who had paid the 
whole amount of a decree for arrears oi rent against all was not a 
suit under section 1080 6 ' Oudh Rent Act, but was a civil suit. That 
enactment provided for a suit for arrears of rent. 

5. Payable - not necessarily paid, or paid out of collection of rents. 
The lambardar has not to show whether he collected any rents® If a 
co-sharer pays his share of the revenue into the Government treasury 
after payment by the lam'nrdar and without informing the latter he is 
liable to pay it again to the lambardar.*® The section is confined to cases 
where the revenue payable by a co-sharer is payable through the 
lambardar. 

There was an arrangement between the parties that the lambardar 
would make collections from a certain portion of the ioint estate and 
recoup himself for the defendant’s share of the revenue. The lambardar 
had realised profi's of that portion. He could not recover the defend- 
ant s share of the arrears of revenue by a suit under the section, and 
It was not necessary for the defendant to sue under sect'on 2.10 for 
accounts of the receipt of such profit ** 

1 Thakur Prasad Stngh v Adya Prasad Singh, 24 0 0 399=60 1 0 2. 

2 Eishwa Nath v Bam Nath, 8 0 L. J. 339=63 I. 0. 187. 

3 fadifert V. .4t6ar 2 0. 0. 299 ; ^anuwon Dei v Ram Bisal, 14 I. C. 
260 . 


♦ Balkaran v. Ear Bilas, 4 0. W. N. 950=106 I. 0. 299=1927 A. I B. Oadh 
504=11 R. D. 456. 

5 Pahlad Singh v. Suraj Baksh Singh, 3 Luck, 436=X U. D. (H. 0.) 39=10 L. 
B Rev. 23=110 I. 0 304=12 R D. 58. 

6 Ganesh Prasad v Baehu, B. R. 7 of 1886. 

^EarhamLalii Dhiroja Kuari, 1936 A. I. R. Oadh 371—XVlI U. D. (H 0.) 
Ib7. 


V D- (f*- C ) 529=6 L R. Rev. (0.) 98-2 0. W. 

^ 0. L J 635=89 I 0. 360=1925 B 0 422 

/o 1929 A. L. J. 869=1929 A. I. B. All. 680=119 I. 0. 

y 0 1 o K , D. 566 

GAan,-, .5 L. R Rev .30)=84 I 0 916=VI D. D. (H. 0.) 286 
=1924 R 0 4.54=11 R and Or L. J 6=9 R D 337. 

n T « Umrat Singh, 1927 A. I. R. Ondli 468=IX U. D (H. 0.) 81“ 
9 L B. Rev. 105=1926 B. 0. 552=11 R D. 461—106 I. 0. 569=4 0. W. N. 933. 
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The talukdar of a iahikdari mahal was the sadar lambardar for the 
talukdari maha], 'which consisted of several chaks. The proprietor of one 
of the chaks was appointed its lambardar, in subordination to the talnk- 
dar the sadar lambardar, the revenue payable by him for the chak being 
paid to the talukdar who deposited it in the Government treasury. The 
talukdar niay sue the chak proprietor for the revenue payable by him 
for deposit in the Treasury also for the lambardari dues as the revenue 
is payable through him.* 

6. Village expenses.— Expenses on a scale agreed to and recorded 
in the wajih-ul-arz and disbursed by the lambardar in good faith 
may be allowed, although they appear to be excessive.* Such expenses 
are those of making collection etc, or of litigation for enhancement of 
rent of under-proprieLor * Necessary law expenses incurred in the 
course of management, e 9., in suing for rent or ejecting tenants will 
also come in under the.xe words, if such expenses were unavoidable.^ 
The expenses must be proved to h»ve been incurred ® 

7. Other dues, such as lambardar! fees® although they have 
remained in abeyance for some time * If no revenue is payable on 
a pat.ti or mahal, no lambardari dues are payable in this respect.® A 
lambardar may sun for such fees,® even though the defendant himself 
had paid tevonue,*® but cannot claim interest thereon,** or the lambardar 
is the assignee of the Government revenue ** These fees may be at a 
percent ige not exceeding five, ou tire Government revenue, fixed by 
the Local Government.*® In the absence of agreement that the 
lumbard.ir should not get any lambardari dues, he is entitled to 
5 p. 0.*^ The limbardari duos of 5 per cent, are in addition to the 

* ffiim Swarup v. Uma Nath Bakih Singh, VII U. D. (H, C ) 117. 

* Farzand Ali v. Wazir Ah. B. R. 5 of 1886 ; Knrey Singh v. Majidunnitta, 
XV D D, 272=15 L. R. Rev. 462. 

3 Subba Singh v, Bakhtaicar Singh, 5 0. C. 298. 

* Muh, Abdul Jahl Khan v. Huh. Ahdussalam Khan, 1932 A. L. J. 93=13 L. B. 
Bev. 29 

5 Sar Dei V. Ram Surup, XIX U. D. 86 ; Korey v. Majid-un-nisia, XV U. D. 
272 i UbaiduUa v. Nazir Suiain, 1 0. L. J. 184. 

6 Tulsi V. Bidhi Chand, 8 L. B. Rev. 30=1926 B. C 604. 

t Gondali v Devi Dae, B. R 23 of 1884 

3 Mangali Praead v. Beni Prasad, II U. D, 116. 

9 Bhojraj v. Srigapal, 7 I. 0. 647 ; Govind Ram v. Jugal Kishore, 1932 A. I B. 
All. l45l=-2 L. B. Rev. 128=XII U. D. (H C.l 137. 

*9 lb. Har Dei v. Ram Sarup, XIX D. D. 86=1938 B. D. 127 ; Ashraf v. 7’ara 
Singh-, 1938 A. L. J. (B. R ) 70 ; Tara Singh v. Hardto, XIX U. D 236-=1938 B. D. 
668 . 

11 Jb. 

*9 Collector of Muttra v, Chandrabhan, XIX U. D. 258=1938 E. D. 934. 

*9 JasJcaran Singh v. Maharaj Singh, 1 Cr. and Bev. L. J. 70=4 0. C. 143. 

*♦ Muh. All Husain Khan v. Ramsshmar Prasad, 10 L. B. Rev. 155=X D. D. 
(H. C.) 107—112 I. 0. 746=13 B. D. 442 
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village expenses.^ The mare fact thit, there no entry about 

lambanlari dues in the wajih-ul-arz does not override the provision 
of the Bjiird’s Circular requiring it-s payment ^ A lamliardar cannot 
recover his lambardiri foe from his usufructuary mortgagee who 
has to collect and pay government revenue® In a suit under 
section 230 against the lainbardar and other co-sharars, the lambardar 
is entitled to his lambardari dues, even though the co-sharais have been 
making collections ^ 

The fact that no l.imbardari does were payable at a previous settlement 
and a subsequent settlement does not repeat the entry, does not 
deprive the lamb.irdtr of his right to 5 p. c. according to the Circular 
of the Board.® 

U 2, r. 2 of the Civil Procedure Code applies, so that omission of 
a portion of the claim due at the date of the suit should be avoided,® but 
this only when the portion alleged to have been omitted in a prior suit 
could have been claimed therein.^ 

A lambardar may charge interest on the revenue paid by him ® 

8 Accountability for receipt. — It seems that if the defendant 
objects that the plaintiff has realised rents and profits which he ought 
to account for before being entitled to a decree, it is for the plaintilf 
to prove what he has colleoteii and that he exorcised duo diligence in 
the collection of rtn'..® Thi.s ruling is not applicable where the suit relates 
to payment of revenue after a perfect partition between plaintilf and 
defendant.'® 

A lambardar who has collected more profits than the revenue which 
he had to pay cannot succeed in a suit under this section " 

This is not in accord with later rulings A lambardar suing under 
this section has to prove that his realisations are not sufficient to pay 
the revenue.*® 

1 Pdlehnr Sinqh v Guhih Kun nar, 28 A W N. 2 ; Uhnidnllah Khun v iVostr 

Huscnn KhaWf 24 I. 0 15=1 0 L. J 184 ; Khwaja Muh Jthaq v Jafari, 1929 

A. I. B All. 155=10 L. B. Bev. 159=1161. C 742=IX U. D. (U. C) 116=13 

B. D. 293, Sadiq Htttain Khm v. Ha/izal Ruhrann, 6 0. C 89 (cost of colleotiou). 

2 Mangli Prasad v. Bsni Prasad, II U. D. 116. 

3 Banwari Lai v. Reoti, II U. D, 583=3 B. sudCr. L. J. 281. 

♦ Govind Ram v Jugal Kishors, 1932 A I B. All. 245=15 B. D. 333. 

S Shea Charan v. Punna Lai, 45 All. 84=20 A. L. J. 795=1923 A. I. B. All. 
41=8 Bev au.! Cr L. J. 2=70 I C 917=1922 B. C 37i]=V D. D. (H. C.) 98=3 
L. R. Bev. 468=8 R. D. 548 

3 Sukh Lai v. Ganga Ram, B. B. 20 of 1884. 

7 Wazir Muhammad v Amanat Khan, 3 A. W. N. l72. 

^ Arjun Singh v. Rudra Partap Singh, 14 0. C. 164. 

® Dharampal v Madnn Mohan, 12 A W. N. 72. 

10 Ishri Singh v. Tejbir, 27 A. L. J. 869=1929 A. I. B. All 689. 

11 Chandra Mohan Lai v. Mathura, 1935 A. I. B. All. 912=XVI 0. D- 509=16 
I. C. 474 

12 Baba Ram v. Chaturbhuj XVIII, U. D. 344=1937 B. D. 562. 
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9. Chargee --The section does not create a charge in favour 
of the latnbanlar. His right is a mere per.sonal one against his 
co-sharer in default ' 

10 Suit. — A suit under section 224 falls in Group A (No. 9) 
of the Fourth Schedule. The suit is cogniz'ihle by an Assistant Collector 
of the first clais with a right of appeal, if any, to the Civil Court. The 
limitation is three years from the date when the arrears become due, and 
not when they are actually paid ^ 

It was held that a .snit by a pattidar for arrears of revenue payable 
through him by the co-sharers whom he represented was governed by the 
three years’ limitation of section 132 and not by the one year’s limitation 
of section 129 of the Oudh Act,® and also th. it a claim for arrears of 
lanibardari dues was governed by section 129.^ The limitation in both 
cases will now be three years. 

The court-foe i.s payaldeai ralorem on the amount claimed. The 
suit is within (he exclusive oogai/aiioe of Revenue Courts. 

One suit against a large nuinbei of co-sharers for diff- rent amounts 
due fioin them is not [lormissitile ® 

A suit by a lambardar against his oo-shaiers tor revenue paid by 
him on their behalf is in order,® but, being in the nature of a suit for 
contribution, the decree ought to specify the liability of each co- 
sharer soparatelj 

A claim for haq lamliaidari and collection charges can he made 
by a lambardar for the first, time in second appeal in a suit under 
section 230.® 

A lambadar may join a claim for a share of profits as co-sharer with 
a claim for arrears of revenue.® 

225 A lambardar who has paid arrears of revenue or 
rent on account of a joint lambardar who 

Suit against a loiiit defaults mav sue such joint lambardar for the 
lambardar. . . , 

amount so paid. 

This is new so far as Agra is concerned, and gives effect quod hoe 
to Rajendra Bahadur Singh v. Pariah Bahadur Singh The part of the 

1 BriJ Chamira Sharma v. Ram Narain, 1937 All 740=1937 A. L. J. 707=1937 
A. 1 K All. 618=1937 K U. 385=XVUI D. U (11 C) U3. 

2 Clitiarmal v Kundan, 2 A W. N. 114 

3 Nilkantha v. Suraj Prasad, XII 0 D (H C.) 20=11 L. E Rev 397. 

* Ram Sarup v. L’ina Naili Bahsh Singh, 1936 AIR Oudh 263=XVI1 U. D. 
(H. C ) 117=1936 0. W. N 452, R D. 199=162 I. C 319. 

5 Tirbeni Prasad v. Narain Dass, IVU. D. 142=1 L R Rev 86=6 B and Cr. 
L. J 200=6 E. D. 248. 

6 Munna Lai v. Kifayat Ullah, B R. 10 of 1884. 

^ Arjun Singh v Rudra Pariab Stngh, 14 0. C. 164 

® Yudhisthir Singh v Angan Lai, 1935 A I. R. All 976=1935 R. D. 326. 

® Itheem Shankar Dat v Kedar Nath, 22 0. 0. 183=63 I 0 456 

‘0 1938 A. I. R. Oudh 260=1938 R D. 737=177 I. C. 191. 
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deusion as to the period oE lltnilatioa Ear such sull; is not good liw under 
the Act, under which the suit is in item 10, (jiroup A, oE the Fouith 
Schedule, with a period oE limitation of throe yeirs Eroin the date when 
the rent or revenue was paid. 


A suit Eor coinpensah'on against a joint lamhardar for revenue or 
rent paid on his account is also in Group A, No 10, and is cognisable 
as the suit mentioned in No 9. The limitation is throe years from 
when the rent or revenue was paid The court-fee is calculated accord- 
ing to the Court-Fees Act. 


226 . 


Sait for arrears of 
revenae by a co-sharer. 


A co-sharer who has paiti arrears of revenue or 
rent on account of a himbanlar or another 
co-sharer who defaults may sue such lambar- 
diir or co-sharer for the amount so paid. 


1. Reproduces section 222 of the Act of L92(). substituting luia paid 
for pai/s, thu-i making it cleir that it is the actual payment that brings a 
case under the section and adding “ or rent ” to mike the section appli- 
cable 1o under-propriolol'S and corresponds to section 108(16) of the 
Oudli Act, liy which a pitlidar could »ue for arrears of revenue or rout 
payable through him by the co-sharers whom he represented. 

Section 222 of the Act of 1926 reproduced seciion 160 of the Act of 
1901. 

2. A co-sharer and lumbardar cannot bring one suit under sections 
224, 226 1 

Where a p ison thinks that ho is paying the revenue assessable ou 
property of which he is not the owner he sliould apply under seciion 103 
Land Revenue Act for the revenue to be determined on it, and then sue 
under seciion 224 or section 226.* 


3, Co-sharer has the same meaning as in seclloa 224. Ho need 
not be a recorde I co-sliarer. As a co-sharer includes liis assigns, the 
amount can be recovered from the purchaser at auction of the share of 
the defaulting co-sharer * An auction-purchaser’s title is complete only 
on confirmation of the sale and the issue of ilio sale-cerlificate but relates 
back to the date of the sale. This renJors obsolete the ruling noted 
below."^ 

The defaulting co-sharer must have been in possession at ihe date of 
default ; if he was out of possession the an ears of revenue cannot be 
recovered from him ® 


Where a mortgagor O' cepts frtra the mortgage by conditional sale 
certain lands, e g., sir, grove and muafi, and nothing is said about (he 

1 Dwarka Prasad v. Gulzari Lai, V U. D. (H. 0 ) 48«=3 L. K Rev. l90=8 B- 
sod Or L. J. 172—1922 R. 0 87=7 R. D. 181. 

2 Kunj Behari Singh v Shea Dan Singh, XV U. D 141=15 L U Rev 432 

3 This will override ibdnl Rihman v Bhamaii Dm, B. R. 7 of 1881, 'sb'ob 
caucelled iltidan JUuhan v. Dharam Lai, 2 Lee. Reic. 63 

+ Khem Karan v. Than Singh, 8 A W. N. 48. 

S Ballab Das v. Sita Ram, 14 1. C. 578. 
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payment of rent of such lands, he continues to bo the proprietor of such 
lands, in spite of foreclosure of the mortgage. He is therefore a co-sharer 
and not an undei'-proprietor, for the purposes of the section.^ 

If an owner on sale of his zamindari had reserved some sir-land to 
himsolf at a rental to be paid to the vendee and this had been acted 
upon for some years until the Settlement Officer formed the reserved 
land into a suh-patti bearing a certain sum a.s revenue, which sum was 
greater than the rent fixed by the sale-deed, the vendee cannot recieve 
more than the rent mentioned in the sale-deed, as the Settlement Officer’s 
action did not amount to a determination of rent bnt to a distribu- 
tion of revenue, and could not affect the agreement made between the 
parties and acted upon.^ 

4. Who has paid.— A co-sharer can sue another only when he has 
paid something due from another co-sharer, whereas a lambardar may sue 
without having made such payment. Such payment should be out of 
the payor’s own money and not out of collections in excess of his share.® 
Payment to a lambardar, who han misappropriated the money, will be 
no defence to a suit by a oo- sharer who has paid to Government.* Where 
a co-sharer’s interest has been sold by auction, the purchaser becomes 
a co-sharer. If revenue due from another co-sharer before his purchase 
is realised from him he can sue for reimbursement under sections 69, 70 
Contract Act.® 

Where after partition, revenue due from A after partition is realised 
from 13, no longer a co-sharer, B may sue A in a Civil Court for 
refund ® 

The fact (.hat the plaintiff has collected profits does not deprive 
him of the statutory right given by this section to recover the amount ho 
has paid for another co-sharer ’’ 

But it has also been ruled that it cannot be laid down as a broad 
proposition that a plaintiff suing the defendant for the latter’s share of 
revenue paid by the former should establish that he had paid it out of his 
own pocket.® 

A suit lies only against a co-sharer who has defaulted. If by private 
arrangement each co-sharer has his own tenants from whom he collects 

1 Kedar Nath v. Laohmin Kotr, 3 0. C. 310. 

2 Kedar Nath v. Lachmin Kuar, 2 0. C. 273. 

2 Jugmohan Lai v. Ganga Prasad, 1931 A. L. J. 60*=XI D. D. (H. 0.) 809“»ll 
L. B. Rev. 267=14 B. D. 597. 

4 Fazal Ah v. Jumna Das, 1 Agra 229. 

5 Ram Raian Lai v. Gaura, 1930 A L. J. 1419=XI TJ. D. (H. 0) 152“L. B. 
Bev. 97=122 I. 0. 765=14 B. D. 297. 

6 Achal Singh v. Jageshar, II U. D 688 

7 Slot! Lai V. Isri Lai, XV U. D. (H. 0.) 25 ; Contra, Durga Narain Singh 
V. Shanl-ar Singh, 1934 A. I B. All. 813=XV U. D. 27-15 L. R Rev. 209-18 
B D. 178 

8 Sri Ram v. Jai Kishan Lai, 1938 All, 79—1937 A. L. J 1237—1938 A. I. B. 
All 37=.1 PSR R. D. 66 
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rents, and B realises from A's tenants a sum in excess oil the land 
revenue due trom A, the latter cannot sue B under this section.* 

5. An arrear of revenue, in section 133, Oudh Act, was held to 
mean an arrear not from the point of view of Government, but of the 
person who ought to have paid it, and that a suit under section 108 (16) 
by a pattidar for arrears of revenue payable through him by the co-sharers 
whom he represented was governed by section 133 and not section 129 
of that Act.* 

6. Suit. — The suit falls in Group A (No. 11) of the Fourth Schedule. 
The remarks made in respect of a suit in section 224 apply. 

The suit is within the exclusive cognizance of Revenue Courts. * 

Joint lessees, thekadars or farmers are not co-sharers, and hence one 
of them cannot sue the others in a Revenue Oourt.^ One suit cannot be 
brought against several co-sharers.® 

If money is paid by a co-sharer on account of the amount due from 
other co-sharers who have paid the amount to the lambardar and the 
latter has defaulted, a suit by the co-sharer against the lambardar would 
not fall under this section, because the claim is not for the recovery of 
arrears of revenue on account of the Jefenciant's share, nor under 
section 224, because this amount was not payable by the co-.sharer to the 
lambardar.® 

A suit by a co-sharer for a declaration that another co-sharer is liable 
for the payment of arrears of revenue to the extent of his .share does not 
lie in a Civil Court.* 

The legal representative of a vendor who reserved a certain plot 
rent-free from a sale cannot sue in a Civil Court the vendee’s legal 
representatives for a declaration that he is not liable to pay any revenue 
on the land reserved (a decree for arrears of revenue had been passed 
against him by the revenue court), and for damages for breach of contract 
to let the vendor hold rent-free.® 

Suit for atreaiB of 227. A muafidar or assignee of revenue 
teveoae by a muafidar may sue for arrears of revenue due to him 
or aaaignee. g^g SUCh. 

1. This reproduces section 223 of the Act of 1926 and corresponds 
to section 108(18) of the Oudh Act. 

1 Badha Gobind v. Kanhaya, XVIII 0. D. 66=.1937 R. D. 67. 

2 NOkantha v. Suraj Pratad, 1931 A. I. R. Oudh 32=-XII U. 1) (0. 0 ) 20=11 
L. R. Rav. 397—7 0. W. N. 1089. 

3 But see Data Ram v. SuJeh Ram, 1 A. W. N. 59. 

* Mahipat v. Radhu, 1 Leg. Rem. 2 (H. C.) 

5 Tirhtni Prasad v. Narain Das, 1 L. R. Rev. 86— IV U. D. 142. 

6 Bharta v. Chet Ram, 56 All. 821—1934 A. I. R. All. 427=1934 A. L. J. 286= 
18 B. D. 121—15 L. B. Rev. 305. 

2 Bhan Partab v. Bisheshar Das, 9 0. 0. 232. 

3 Sri Thttkur Ranaii Maharai v. Ram Ratan, 3 Rev. and Or. L. J. 142. 
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Section 223 of i.he Act of 1926 reproduced section 161 of the Act of 
1901, and corresponded to section 93 (i) of the Rent Acts, and clause of 
section 1 of Act XIV of 1863. 

2. It has been held that the words of this section are wide enough 
to include a suit by a muajidar to recover from another muajidar who 
was appointed as a lambardar to collect the assigned revenue payable by 
the zamindars to the muafidars the plaintiff’s share of such assigned re- 
venue.^ The Board had taken a different view® on the ground that 
section 93(i) referred to suits by muajidars against the persons who are 
liable to pay revenue to the assignee thereof, and did not cover a suit 
which really amounted to a claim for profits. 

A and others were the zamindars entitled to remain in occupation 
and to collect the assets. By the terms of a Moghal grant, the zamindars 
were to pay the revenue not into the Government treasury but to B, to 
whom the revenue was assigned. The transaction was entered in the 
revenue papers as mua/i. The last successor of B assigned the revenue 
to C, who sold his rights to D. <7 continued to receive the revenue, A 
suit by I) against C is not under this section and within the cognizance 
of a Revenue Court, as the suit contemplated by the section is one against 
the zamindars who are primarily liable for the payment of revenue, which 
C admittedly was not ® 

A suit for arrears of revenue by a person to whom a sanad of remis- 
sion of land revenue has been granted lies under this section and not 
under section 224.* 

The section applies also to assignees from the original assignee of 
Government revenue.® 

Interest should not be allowed.® 

In Oudh it has been held in that a suit by the assignee of land re- 
venue against the lambardar, he may claim interest on the amount due to 
him and the court may award it to him.’ 

Where the revenue has been remitted by order of Government, a suit 
under this section will not lie for the portion that has been remitted.® 

The decree does not create a charge ® 

1 Sheodaraan v. Ahaan Ali^ 26 All. 570=24 A. W. N. 129. 

2 Ahdul Karim v. Fusil Aziin, B, K. 4 of 1893=13 A. W. N. 102. 

3 Bhonpal Rat v Sham Sundar Lai, 1929 A. L. J. 243=1229 A. I. R All. 781= 
XI U. D. (U. 0 ) 134=11 L R. Rev. 65=142 I. C. 534=13 B D. 542. 

4 Chaman Singh v Data Ram, XIV U D. 174=14 L. R. Rev. 411. 

5 Kvlsumun-niasa v. Noor Muhammad, 1936 A. L. J. 1281“=1936 A. I. B. All. 
66=1936 R. D. 300. 

8 Ghandi Prasad v. Mohandtal Singh, 23 All. 5=20 A W. N. 187 ; Maharaj 
Singh v Suryapal Stngh, 9 L B. Bev. 306=IX U. D. (H. 0.) 276=12 B. D. 678, 
Contra, Ambika Dutt Ram v. Shams Ara, 1939 A. I. B. Oudh 63=1939 0. W. N. 
108. 

t Shams Ara v. Ambika Dutt Ram, XV U. D. (H. C.) 150. 

8 Beni Madho v. Bhagwan Prasad, 8 A. L. J. 534. 

9 Bitfial Dns v. TTarnhul. 6 All. 503=4 A. W. N. 176. 
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In a suit for arrears of revenue by an assignee thereof, <hp docroe 
ought to be a joint one against all the co-sharers and the separate liability t 
of the various defendants should not bo apportioned.^ I 

Where a claimant sued not as assignee but as muaMar and it was 
found that he was not a proprietor, the Civil Court was held (o be the 
proper forum.* 

An assignee of revenue is entitled to sue and to a joinl-decroe for 
arrears of revenue against all the co*sharers and not against the lambar- 
dar alone.® 

In fact he must sue all the co-sharers in a body.'* 

But if through mistake the plaintiff consider.s the lambardar alone 
liable, and the latter does not object to the suit being decreed to the ex- 
tent of his personal share, a decree may he passed against the lambardar 
only to such extent.® 

Where at the previous settlement it was laid down that the jama for 
certain under-proprietary holding was included in (he revenue payable by 
the superior proprietors, and this was repeated at the sub.secjuent settlement, 
but the under-proprietary revenue was calculated and assessed, that it 
continued to be paid by the superior proprietor, the latter cannot sne 
the under-proprietor under this section bnl must seek hi.s remedy under 
the Eesumption Chapter.® 

Where a co-sharer sued under section 230 pleads that he is a malik 
farotar and that the revenue is payable by the malik mahal, Ihe court 
ought to enquire whether the parties occupy positions similar to those in 
the cases mentioned above.’ 

3. Suit. — The suit falls under Group A ("No 12) of the Fourth 
Schedule. The remarks made in respect of suits under section 224 apply, 
with the exception that the limitation of three years runs from the time 
when the arrears of revenue become due. 


Suit by a superior 
proprietor for arrears 
of revenue or tent. 


228. A superior proprietor mav sue 
for arrears of revenue or rent due to him 
as such. 


1. This reproduces in effect section 224 of the Act of 1926 dropping 
the opening words “ taluqadar or other.” 


1 Alehrzia v, Guhar Singh, 1935 A L J. 517=19.35 A. I K All 553=XV1 U. D 
318=1935 K. D 236 ; Imam Bakth v. Laigunniiia, XVII U. D 27. 

2 Btni Madho v. K. E., Vll U. D. 38=7 L. K. Eev. 47=1926 R. 0. 29=10 B. 
D 128. 

3 Naipal Singh v. James Skinner, 1936 A. I. E. All. 127=1936 A. L. J. 436= 
1935 E. D. 701. 

* Imam Bakeh v. Laiqunnisea, XVII U. D. 27. 

^ Bohreij Lekhraj V. Special Manager, XVinH.D .348=1937 15 D 56.3 
8 Jugulkishore v. Sonpol, XVIII U. D. 42=1937 E. D. 23, relying on Pijare Lai v- 
Bibi Amna, XVII U. D. 290=1936 E. D. 404. 

1 Bhawani v. Beoti Bam, XIX D. D. 72=1938 E. D. 17, 
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Section 221: oJ the Act of 1926 reproduced section 162 of the Act of 
1901 and corresponded to section 93 (j) of the Bent Acts, and the 4th 
clause of section 1 of Act XIV of 1863. 

2. A malikana iillovvauoe fixed by the Settlement Officer as payable 
by an infei-ior to his superior proprietor is rent and a civil suit does not 
lie for it ^ Rent payable by a sub-proprietor as defined in the Land 
Revenue Act is suable under this section but not under section 148.* 

Under a compromise three villages were deemed to be the property 
of A, but B was to enjoy possession and to pay to A the yearly 
Grovernment demands. A suit by A against B to recover these demands 
is not one by a superior proprietor against an inferior proprietor for 
arrears of revenue due to him.® 

3. Suit —The suit falls in Group A (No. 13) of the Fourth Schedule. 
The remarks made in respect of suits under section 224 apply except 
that the limitation of three years runs from the date when the arrears 
of rent of revenue become due. 


229. (i) III tlie absence of the determination of the date 

Profits when divisible settlement officer, or of an express 

agreement among the co-sharers, profits shall 
be divisible on such dates as the Pi'ovincial Government may, by 
rules made under this Act, prescribe. 

{ 2 ) Revenue, rent or profits not paid on tbe day on which 
they fall due become on the following day arrears, and the lambar- 
dar, co-sharer, muafidar, assignee of revenue or superior pro- 
prietor, as the case may be, shall be entitled to claim interest on 
such arrears at the rate of one anna in the rupee per annum 
simple interest. 


1. This reproduces in effect section 225 of the Act of 1926, 
substituting “ the determination ” for any determination ” and " at one 
anna per rupee per annum ” for ‘‘ one per cent, per mensem ”, adding 
“ rent ” between “ levenue or profits ”, " simple ” before “ interest ” and 
dropping “ or talnqadar Section 225 of the Act of 1926 reproduced 
secion 163 of the Act of 1901. 

2. The Local Government made the following rules for division of 
profits while the Act of 1926 was in force. 

Rule 155, Revenue Court Manual. — The dates for division of profits 
are : — 

(a) if the dates have been agreed upon by the persons concerned 
—the dates so agreed upon. 


1 Bhagwan Singh v Imrat Singh, 1938 All. 858=1938 A. L. J. 936=1935 
A I. R Ail 615=1938 R. D. 790. Contra, Manohar Lai v Ka$hi Earn, 1908 A. 

W. N 209. 

2 Gataaran Hfnruin v. Ram Singh, XIX U. D 186=1938 R. D. 565. 

3 Sarabjit Pratab Bahadur Sahi v. Jnderjit Pratab Bahadur Sahi, 1933 A. I. B, 
All. 751=XIV U. D. (H. 0.) 95=14 L. K. Rev. 413=17 R. D. 571. 
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(6) if the dates have been determined and recorded by a Settlement 
Officer— the dates so determined and recorded ; 

(c) in other cases, profits are divided with the crops, the first o£ 
February and the first o£ August (the sugarcane kist where 
there is one being included with the rabi) ; where profits are 
divded annually, the first of August. 

Dates mentioned in the dasturdehi of .a village should be accepted 
under (6) above.^ From the dates agreed or fixed as above, it is open 
to co-sharers to claim their shares of profits.® 

Under the present Act Rule 15 of ihe Rules framed by the Provincial 
Government, known as the United Provinces Tenancy (Government) 
Rules 1940® gives effect to the provisions of this section and is as 
follows ; — 

Rules to give effect to the provisions of section 229 
of the Act. 

IS- In the absence of determination of the date by the settlement 
. _ , officer, or of an express agreement among the 
of profits'*^ division co-sharers, profits shall be divisible on the 
following dates : 

(a) Where profits are divided at each harvest, 

(the sugarcane instalment, where there 

is one, being included in the rabi) ... 1st Februaiy and 

Ist August. 

(b) Where profits are divided annually ... Ist August. 

3. The section gives the starting points of limitation for suits under 
section 230 and section 231, and overrides rulings to the contrary.^ 

The part of the decision in Nasir-ud-din v. Aohohi,^ that the fact 
that collections were made subsequent to the dates mentioned in the 
section has been hold to be bad law in Sheo Ghulam v. Sahik Ram,^ 
which decided that limitatio.n runs from the date of distribution 
following the realisation. The Full Bench rule does not apply where 
the arrears of a previous year have not been realised in a subsequent 
year but only formed part of the demand for that year. Limitation in 
such a case runs from the first of August immediately following the year 
to which the arrears relate.® The profits accrue from day to day and 
vest in the co-sharers, although the time for distribution is postponed 
to the first of August.® 

1 Ibrahim Khan v. Abdul Ahad Khan, 1931 A. I. B. All 405=131 I. C. 137. 

2 Peare Lai v. Jhahhar Lai, 1929 A. L. J. 1098=XI U. D. (H. C.) 42=10 L. B. 
Rev. 361=13 B. D. 687 

2 See the U. P. Gazette dated 13th April, 1940. 

♦ Such as Nazir-ud-din v. Achai, 20 A. L. J. 95=.V U. D. (H. 0.) 79 ; 16 All. 
28 ; 16 All. 333. 

5 20 A. L. J. 96. 

6 46 All. 791 (F. B )=22 A. L. J. 610=1924 A. I. R. All. 481=10 Bev. and Cr. 
L. J. 218=VI U. D. (H. C.) 201=5 L. B. Bev. 184=1924 B. 0. 276=84 I. 0 158= 
9 B. D. 310. 

7 Ra/i B’uar V Aaomoni Bam, 9 L. B. Bev. 288=1X U. D. (H. 0.) 212=1928 
A. I. B All. 762=116 I. G. 746=12 B. D. 671. 

2 Miih. Abdul Jalil Khan v. Muh, Abdul Salam Khan, 1932 A. I. B. AIL 178= 
1932 A. L. J. 93=13 L. B. Bev. 29=16 B. D. 110. 
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4. Interest at one anna in the rupee per annum on arrears is now 
made expressly payable. 

In Oudh, it was held that interest on profits against the lambardar 
could not ordinarily bo awarded, except in cases of breach of duty 
or negligence,^ and much more so when profits were awarded on the 
basis of gross rental* and it was also held that the court could reduce 
the rate of interest to 6 per cent, if the plaintiff refused to receive 
oven a short tender.® Now decisions of this type no longer express the 
law. 

In a suit under section 231 against other co-sharers and the lambardar, 
interest is claimable on the excess collections prior to the institution 
of the suit ; interest pendente Ike is at the discretion of the court, 
under section 84, G. P. C.^ In another case, a Bench, of which the learned 
judge who decided the last case was a member, held that the principle 
of section 229 (2) should ordinarily bo applied in awarding interest after 
the institution of the suit so that the plaintiff should got interest at 
one per cent, right up to the date of realisation of his decree.® 

Interest should be awarded on the amount found due,® and up to the 
date of realisation^ and should always be awarded, unless the lambardar 
(in a suit under s. 230) shows special circumstances ® 

230. ( 1 ) A co-sharer may sue the lambardar for settlement 
Sait for settlement of 0^ accounte and for his share of the profits 
accounts and profits of a mahal or of any part thereof, 
against lambardar. 

{ 2 ) In any such suit the court may award to the plaintiff a 
share not only of the amounts actually collected but also of such 
sums as have remained uncollected owing to the negligence or 
misconduct of the lambardar. 

1. This reproduces section 226 of the Act of 1926, dropping sub- 
section ^3) and corresponds to section 108 (15) of the Oudh Act. 

1 Kamta Singh v. Mala Bahsk Singh, 1922 A. I. B Oudb 107=8 0. L. J. 630™ 
65 I. G. 373=8 B. and Gr. B. L. J. 171 ; Adya Prasad v. Ghotsy Lai, 1924 A. I, B. 
Oudh 319= VI D. D. (H. G.) 169*=8 L. B.Bev. (0) 99=1924 K G- 7=11 0. L. J. 606 
=78 I. G. 85=8 B. D. 67 ; Jqbal Narain v. Kailash Naratn, 1 Luck. 498=1927 A. 
I. B. Oudb 478=IX 0. D (H 0.) 86=9 L. B. Bev. 110=105 I. G. 665 ; Shiva 
Dayal Singh v. Ram Naratn, IX D D. (H. G ) 99=9 L, E. Bev. 92=1927 R. C. 537; 
Sadiq Husain Khan v. Bafizul Rahman, 6 0. G. 89. 

2 Amina Bihi v.lf/nme Asia, 1931 A. I. R Oudb 318=XII U D. (H. G.) 70. 

3 Ahdul Qhani v. Ah Begam, 1930 A. I. B. Oudb 208=XI U. D. (H. G.) 197= 
7 0. W. N. 338. 

♦ Govind Ram v. Jugal Kishore, 1932 A. I. B. All. 245 ; Lallu Singh v. 
ChanderSen, 1935 All. 657=XVI U. D. 326. 

® Muh. Abdul Jalil Khan v. Muh, Abdus Samad Khan, 1932 A. L. J- 93“*1932 

A. 1 B. All. 178=XHI U D. (H G.) 23=13 L. B. Bev. 29. 

6 Tota Ram v. Shea Singh, 1 All. 261, from tbe time when the profits accrued 
to the date of suit, Lallu Singh v. Ghander Ssn, 1935 All 557=XVI U. D 326. 

* Shea Sahar v. Qanga Sahai, 1935 A. I. B. All. 469=XV1 D. D. 208=1936 

B. D. 181. 

® Abdul Ghani v. Abdul Majid, 13 I. C. 116. 
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Section 226 o£ the Act o£ 192t» reproduced section 164 of Act 
II o£ 1901, and corresponded to section 93 (6) of the Rents Act and the 
2nd clause of section 1 of Act XIV of 1863. Sub-section (2) corresponded 
to section 209 of the Rant Acts. 

2. Co-sharer ha's the same meaning as in section 224.* A person 
who is merely in cultivatory occupation of some khuikatlit land in a 
mahal, is not a co-sharer entitled to sue for profits under this section ^ 

Pendency of partition proceedings is no bar to a suit for profits ^ 

Where a person under an instrument in the nature of a family 
settlement has the right to have and enjoy the profits of the property 
without having the right of possession, partition or transfer, which 
are the incidents of ownership, he is not a co-sharer within the meaning 
of the Act ; ho can therefore sue for the profits under the terms of the 
instrument in the civil court and have six years for limitation under 
Article 120, Limitation Act.'* 

Whore there is a setlement providing for distribution of profit^ 
different from that to which co-sharers are entitled under the Tenancy 
Act, a suit for profits according to the agreemont lies in a Oivil Court.® 

Co-sharer includes an assignee of a co-sharer’s share of profits for 
a particular year,*’ and the transferee of a co-sharer’s share,’ 

On transfer in a bhaya chara mahal of a part of I he transferor’s 
share in the shape of a specific area the transferee becomes a co-sharer.® 

A member of a joint Hindu family, which owns a zamindari, though 
his name be recorded as owner of a specified share in that zamindari, 
cannot sue the collecting or other members for his share of the profits, 
because as a member of the joint family he in law has no definite share 
in it, and if he so sues it can be shown that he is a member of a joint 
family with the defendants.® Rulings under Act II of 1901 which 
turned upon section 201 (3; thereof are of no use now. 

A person entitled to a share of the profits of a mahal is a co-sharer 
and includes a usufructuary mortgagee ; and if there are two such 
mortgagees under a mortgage-deed one of them may sue the other for 
profits *® 

* Ahmad-ud-dtn v. Majln Bai, 6 All. 28=438 ; Bhagwan Das v. Bhajju, 14 
A. W N. 140 ; Banks v. Dmrao, 8 0. C. 206 ; Shea Dayal v. Mathura Prasad, Rent 
Act Ruling No. 87, are no longer good law, 

2 Anardevi v Munshi Bam, 19 A. W. N 62. 

3 Muhammad Abdul Aziz v. Bafi'un-mssa, 10 A. L. J. 469=17 I C. 833 

* Lakhmi Chand -v. Anandi. 1932 A. L. J. 197=1932 A. I. B. All. 272=135 
I. 0.836=16 B D. 190=13 L B. Bev. 144=XIU U. D (H. 0)66. 

^ Asharfi Kuer v .Bam jPearey, 1939 All. 594=1939 A L. J. 428=1939 B. D. 
382 

e Lallu Singh v. Chander Sen, 56 All. 624=1934 A. L. J. 1=1934 A. I. B. All. 
155=XVU. D. (H. 0.) 156=15 L. R. Rev, 29=18 R. D. 32 

1 Tariff PrahladXVl D D. 313 

8 Barkesh v. Ghasi Bam, li B. 2 of 1935=XVI U D 418. 

Sri Bam Stngh v. Suraj Pal Singh, XVI 0. D. 294, but see Digambar Singh v. 
Birendra Nath, 52 All. 436=1930 A. L. J. 286=14 B. D. 164. 

10 Ganeshi Lai v. Bohre Shankar Lai, 1935 A. L. 3. 421=1935 A. I. B. All. 460 
=XVI U. D. 127. 
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In a case of several managers of a private trust, each manager is a 
co-sharer and may sue, if the trust instrument entitles him to do so, for 
the share of profits allotted to him.^ 

Jt is sufficient that the profits claimed are due to a co-sharer whether 
he is recorded or not.* 

A mortgagee who has not obtained possession under his morigage 
cannot recover profits from the mortgagor lambardar.* 

A mortgagor who has deposited the right amount under section 84, 
T. P. A. to discharge a usufructuary mortgage is entitled to possession 
and profits from the date of the deposit, although a decree for redemption 
is passed later,^ 

When a co-sharer entitled to profits has become insolvent, his estate 
vests in the Receiver : he cannot assign the profits. Hence, an assignee 
cannot sue for profits.® 

The vendee of a property which has been pre-empted away from him 
may sue for profits which have not been transferred by the pre-emption 
decree.® 

No suit for profits against the lambardar lies at the instance of an 
owner who has been dispos.^essed by other people whose names are re- 
corded in the revenue papers. Ho must first obtain possession by means 
of a Civil Court decree against the trespassers before he can maintain the 
suit and the lambardar is bound to pay him profits from the date when 
he obtains possession in execution of the Civil Court decree, as the 1am- 
bardar’s liability to pay profits is to the persons in possession whose names 
are recorded in the revenue-papers.’ 

3. Adverse possession against co-sharer. — A person ceases to 
be a co-sharer if ho allows his proprietary right to become barred by 

* Manohar Saran v. Shambhu Nath, 1933 A. I R. All. 622=14 L. R. Rev. 261 = 
XIV U. D. (H. C.) 42=17 B D. 320 ; Muh. Qamar Shah Khan v. Huh. Salam Alt 
Khan, 55 All. 512=1933 A. L. J. 685=1933 A. I. R All. 407=XIV U. D. (H. 0 ) 
77=14 L B Rev. 450. 

2 Overriding Ghisa v Saadat Alt, B. R. 5 of 1884 ; Bhagvoan Das v. Bhagaan 
Das, B R I of 1892=10 A W. N 140 ; Shib Singh v. SUa Bam, 3 A. W. N. 
3 j Shankar Lai v. Banarsi Das, 7 All. 891=5 A. W. N. 287 ; Ajudhia Prasad v. 
Nand Kuhore. 16 A W. N. 87. 

3 Hanumandsi v. Ram Btsal, 14 I. C 260. 

♦ Ram Bah Singh v. Ali Ahmad, IX D. D. (H. C.) 15=9 L. B. Rev. 39=1927 
R 0. 475=12 B. D. 179. 

4 Oovind Ram v. Kunj Behari Lai, 46 All 398=1924 A. I. B. All. 341=22 

A. L. J. 217=5 L. R Rev. 165=1923 B. C. 620=83 I. 0. 403=VI D. D. (H. 0.) 
89=9 B. D. 348. 

^ Abhai Nandan V. Bhagwan Datl, 1925 A. I R. All 765=VI U. D. (H. C.) 
633=1925 R. 0. 334=6 L. B. Rev. 402=11 B and Or. L. J. 267=88 I. C. 298=9 

B. D. 100. 

1 Muhammad Abdul Jalil Khan v. Muhammad Ubaid Ullah Khan, 1931 A. L. J. 
1076=1932 A. I. B. All. 169=16 B. D. 26=XIII U D. (H. C.) 23. 

T. A.— 87 
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adverse possession or by limitation. This m.iy happen in two ways, viz., by 
the lamt'ardar or other co-sharers asserting an adverse title and maintain- 
ing the a'sertion for 12 years, or, by the co-sharer, while in possession, 
being dispossessed (by the lambardar or other co-sharers), or discontinuing 
his possession. In the first case Art 144 of the Limitation Act applies, 
and the 12 years run from the date when the possession of the defendant 
becomes adverse to the plaintiff. In the second, Art. 142 of the same 
Act governs the case, and the period of 12 years runs from the date of the 
dispossession or discontinuance. One must bear in mind that this section 
deals with the case of undivided mahals'in which the right of each co- 
sharer usually consists in getting his share of the profits. That is, the 
possession of a co-sharer consists in or is indicated by his share. He 
ceases to be in possession as soon as payment of his share of profits is 
stopped. Whether such stoppage of payment amounts to assertion 
of adverse possession or dispossession or discontinuance of possession 
depends on the circumstance of the case. It is not of itself equivalent to 
assertion of adverse possession. ‘ It must be accompanied by some other 
circumstance, foi it is quite conceivalde that non-payment may lie due 
to want of distributable fund«. The stoppage must be accompanied with 
something which amounts to assertion of adverse right, e. g , refusal to 
pay or denial of the co-sharer’s right to receive payment.* Again non pay- 
ment of profits is not dispossessing the co-shuier unless it is with that 
intention. Nor can non-receipt of profits be a necessary equivalent of dis- 
continuance of possession by the persons entitled to leceive them,* unless 
his title has been denied for more than 12 years. 

So in an undivided mahal, receipt of the share of the rents and profits 
thereof is sufficient to preserve the title to the profits of the sir-land which 
has been in the possession of the defendants, co-sharers or lambardar, even 
though the profits of such «r-land have never been paid ^ 


t Dmdayul v. Bati, II U. D. 689 ; Sitla Bukth v. Umed, 1 0. 0 145 ; Bubinul- 
mtia V. All Hutain, 1929 A. I. B. Ondh 402=-6 0- W. N. 652=119 I. C. 866=-13 
R. D. 586 : Ganga Sahai v. Nihal Singh, 1927 A. I. R. All. 846=8 L. B. Bov. 254 
=V1II U. D. 234=1927R. C. 285=105 I. G. 628—11 R. D. 329. In this case A 
though entitled to a large share rase in poaeeesion of ooly a email share, the difEereooe 
being in possession of bis co-sbarer. The letter’s posseBsion over this was held not to 
be adverse to the other who had not realised anything from him for over 12 years. 

2 Uehin Lai v. Badri Pratad, 2? All. 436=25 A. W. N 36=2 A. L. J. 170 ; 
Laehman v. Tribtni, 1924 A. I B. All. 719=22 A. L. J. 518= VI U. D. (H. C.) 119 
—6 L. B. Rev. 174—1924 R. C. 210=79 I. 0. 538—9 B. D. 399; Ram Bali v. Parat 
Ram, X D. D. (H. 0.) 75=10 L. R. Rev. 95=110 I. C. 56=12 R. D 171. The earlier 
ruling in Muhammad v. Badri Praiad, 17 All. 423=15 A. W. N. 88, was explained. 
See also Mamraj v. Murki, 9 L. R. Rev. 175=IX U. D. (H. 0.) 177=114 I. G 914— 
12 B. D. 961. 

3 Mamraj v. Mwki, 9 L. R. Rev. 175=IX 0. D. (H. G.) 177; SUla Bakth v. Um»d, 

1 0. C. 143. 

♦ Raj Bahadur v. Bharat Singh, 27 AU. 848=26 A. W. N. 16. 
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4 Lambardar has the same meaning as in section 224. His heirs 
may now be sued for profits received by him.» The person who is sued 
for profits must be eithor the lambardar or his heir, etc. 

A decree for profits passed against a Hindu widow as lambardar is not 
binding on the reversioners.* 

A mere co-sharer cannot Iw sued under this section but he may be 
sued for settlement of accounts and for share of profits under section 231. 
In a suit ^ against the lambardar under this section a decree cannot be 
passed against the collecting co-sharer unless the plaint is amended and 
the other co-aharers are impleaded.* A suit against the lambardar and an 
outsider who has actually collected the rents will not come under this 
section.^ Where a mahal has two joint lambardars, both may be sued 
together, although they may have divided the mahal between them for 
purposes of collection * 

Section 2.30 or 231 does not apply to a suit against a person who is 
neither the lambardar nor a co-sharer * 

5. Negligence or misconduct.— ^nb-secthn (2) enacts what had 
been the law before, vis., a lambardar is liable only to the extent of what 
ho collects unless it was due to his neglect or misconduct that a portion 
remained uncollected. 

A lambardar has the right to collect as lambardar the rents fallen due 
daring his tenure of office, although he subsequently ceases to be so, and 
he holds the rents so realised to be distributed among the persons entitled 
in law to receive them.* 

In Oudh, three judges held that if the lambardar is proved to have 
been negligent or to have misconducted himself, the court could decree 
to a co-sharer not only the share of the profits actually collected, but also 
the share of profits which has remained uncollected with interest thereon, 
and that he ought to keep accounts and that omission to keep proper ac- 
counts may amount to proof of such misconduct.* 

1 Tliis overrides Ahmad-ud-din v. Mttjlii Rai, 6 All. 438*s3 A. W. N. 69, tnd is 
in accordance with Kifayat-id'lah v. Alt Began, 13 A. W. N. 102->-B. R. 6 of 1893. 

2 Randhir Narain v. Jagan Nath, 10 L. B. Rev. 96=»X D. D. (H. 0.) 77“"118 I. 
0. 699—13 B. D. 461 ; Dal Chand v. Ram Lai, II D. D. 430. 

* Babu Ram v. Kundan Stngh, 1939 A. L. J. (B. B.) 63— XX U. D. 223—1939 
R. D. 240. 

* Dwrgia v. Udai Ram, 7 A. W. N. 297 ; Sree Krithen v. lehree, 2 Agfa 299 ; 
Bhajjumal v. Bhagwan Dae, 16 A. W. N. 31. 

* Kamta Singh v. Mukta JPraiad, 29 All. 487. 

* Girtcar Singh v. Ram Sarup, 1936 A. L. J. 1117— XVI U. D. 507. 

^ Pathraj Koer v. Jadu Nath Baleeh Singh, 1927 A. I. R. Ondh 517— IX D. D. 
(H. C.) 79—1927 R. C. 550—9 L R. Rev. 103—105 I C 161—11 B. D. 652—4 
0. W. N. 1012. 

* Chiiarket Singh v. Kanhaya Baksh Singh, IX D. D. (H. C.) 16—9 L. B. Rev. 
100—1927 R a. 611—1 0. W. N. 726—105 1. 0. 285—11 B. D. 372. 
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The plaintiff mast allege and prove the neglect or misconduct,* and 
what has remained uncollected on account thereof, and the court must 
record a finding to that effect* iiefore it can act under this clause. It is a 
question of law what sort of evidence is admi^siblo to prove negligence and 
what sort of evidence is admissible to disprove a presumption of 
negligence * 

The rule is that unless the collections are so low that the court can 
draw an inference of negligence the decree should be on the basis of 
actual collections/ 

A lambarJar may ho liatile for his act of negligence but he cannot 
be made liaiile where the question of interpretation of a provision of liw 
is involved, e. p., he is not liable for not interpreting a provision as 
imposing a liability on the under-proprietors in respect of the rural 
police rate and not realising such rate from them.® 

The necligence or misconduct must be that of the lamhardar 
Negligence or misconduct being esfablish^'d, the defendant is liable for 
what niuiy be proved to have remained uncollected owing lo such conduct 
and not for what miglu have been collected except for such negligonco 
or inisconduct,® M- re produotiou of the rent roll will not justify a decree 
on the ba>is of the amount realisable as shown by it. It nimt be proved 
how much of it was not realised for want of duo diligence. Where in a 
suit, it is found that a portion of the rent has nol been collected and such 
portion is excluded from the decree, a suit may bo brought for it vhon 
collected.’ When a mortgage iu favour of the lumbardar is redeemed 
profits due prior to the date of redemption, though collected ufterwaids, 
cannot be sued for.® 

If the lambardar was the defendant and on his death his heirs are 
brought on the record as his legal representatives, they are liable for 
non-collacrions due lo the negligence of the deceased ® This is opposed, 

1 Muhammad Inayal H->saia y. Muhammad Karamal-uJ-lah, 12 All. 301 = 10 A. W. 
N 131 ; Dhandk v. Chain Sakh, 8 All 61=6 A. W N. 1 ; Bharat Singh v Ganga, 
1928 A. I. B. All 707=116 I, C. 744=IX U. D. (H. 0) 273=9 L. B. Rev 303=12 
B D. 649 ; Shuja Uddin Khan v. Mthdi Raza, 1929 A. I. R. All. 873=118 I. G 230. 

2 Mangal Khan v. Mumlaz, 2 All. 239 ; Qanga Prasad v. Bachu Lai, VI D. D. 
(H. 0.) 1 38=5 L B Eev. (OaOhl 5. 

3 Bhagwati Saran v. Deo Saran, IX D, D. (H. 0.) 9=9 L. R. Rev. 23=107 I. C. 
702=1927 R. C. 458=12 R. D. 53. 

* Muh. Abdul Jaltl Khan y. Muh. Abdus Salam Khan, 1932 A. L. J 93=XIII D. 
D. (11. C.) 23. 

5 Nut Ahmad v. Muh. Abbas Khan, 1930 A. I. R. Oadh 319=X[ U. D. (H. 0.) 
J82=l 1 L. R. Rev. 146=7 0. W. N. 338=122 I. C. 609=14 R. D. 173. 

8 See, however, Gajadhar Singh v. Brahma Dat, 1 Lack. 27=102 I. 0. 268=1927 
A. I. B. Oadh 533=11 B. D. 138. 

* Ramdtal v. Janki, II D. D. 690. 

8 Gajadhar y. Bar Prasad, II U. D. 692 ; Jagrani y. Iqbal Narain, 1924 A. I. B. 
Ondh 347=5 L. B. Rev. (Ondh) 82=1923 B. 0. 213=80 1. C. 441=8 R. D 472. 

9 Bharat Singh v. Tej Singh, 40 A. 246—16 A. L. J. 193—4 Rev. and Or. L. J. 
42=43 I. G. 636. 
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to Muradunissa v Glmlam Sajjad,^ a case under Act XII of 1881 
section 209, which specially referred to the negligence of the “ lambar- 
dar.” Under the present section, 20 All. 73, is good law.* The decree 
will be against the estate of the deceased in the hands of the defendants 
and not personally against them.* 

Since a co-sharer on transfer of his share becomes an exproprietary 
tenant of the whole proprietary body and not of the vendee alone the 
lambardar should collect rent from him, and his omission lo do so is 
negligence.^ 

The duty to have rents fixed on such tenant is on all the co-sharers 
and not on ihe lambardar alone, and hence he cannot be charged with 
negligence if rent has not been fixed.® 

Where a large percentage of rents remained nccollecled and the 
tenants are solvent and the lambardar admitted that he had kept no 
accounts and had not entered collections in the patwari’s pipers, it was 
held that it was for him to explain why the collection was not made.® 

Omission to produce account-books and to have rent realisations 
entered in the sit/iha and to sue or distrain for arrears, though tenants 
are solvent, is proof of gross negligence.* 

The mere fact that a large sum remained uncollected does not prove 
negligence,® ncr the fact that some of the decrees have not been 
realised.® 

TioTiTTi 

2 Haiciri Begam v, Thakur Lakahmi Narainji Uaharaj, 60 All. 101=25 A. L, J. 
825=V1II U. D. (U 0) 169=8 L R. Rev. 172=103 I. 0. 77=.1927 R. 0. 185*, 
Bhagioali Sarati v. Deo Saran, IX U. D. (H 0) 9=5 L. R Rev. 23=107 I. C. 702 
=1927 R G. 458=12 R D. 558. 

S Haidri Begam v. Thakur Lakahmi Narainji Maharaj, 50 All. 101=26 A. L. J. 
825=1927 A. I. R. All. 636=103 I. 0. 77=1927 B. 0. 185=Vni U. D. (H. 0) 
169=9 L. R. Rev. 172=11 B. D. 273 ; Suraj Praaad v. Debt Dayal, 8 0. L. J. 485 
=65 I. 0. 739. 

+ Kiahorilal v. Tod'ir Singh, 9 A. L. J. 244=13 I. C. 535, but see Chhote Lai 
T. Ram Adhin, 13 0. 0. 70=5 I. C. 945. 

5 Munir Ahmad v, Amina, XIX U. U. (H. C) 44 ; Kunj Behan Lai v. Abdul 
Hadi, V U. D (H, 0 ) 62. 

6 Mithanlal v. Mieajilal, 10 A. L. J. 529=17 1. C. 914 ; Shiva Ghander 
Singh V. Ram Chunder Singh, 37 All. 595=13 A. L. J 851 ; Chhammi Lai v. 
SuMrani, 1923 A. I. B. All. 537=VI U. D. (H. G.) 37=74 I. 0. 19 (A)=1923B. 0. 
601—6 L. R Rev. 24=10 Rev. and Or. L. J 75=8 L. R. Rov. 358 

1 Mithu Lai V. Chameli, XV D D. (H. 0 ) 139=15 L. R Rev. 391. 

8 Jodhi Ram v. Kaunailla, 1922 A. I. R All. 41=20 A. L, J 313=1922 R. 0. 118 
— V U. D. (H. G ) 77=3 L. B. Rev. 205=67 I. C. 521=4 O. P L. B. 160=7 
B. B. 165 I Bhagmati Saran v. Deo Saran, IX U. D (H 0.) 9=1927 R. 0. 458. 

8 Ram Chandra Stearup v. Kripa Devi, 1923 A. I. R. All. 216=VI U. D. (H. C) 
472, 224=8 Rev. and Or. L. J. 174=65 I. C 648=1923 R. C. 228=5 L. B Bev. 
218=10 Bev. and Or. L. J 269=86 I. 0. 297=4 D. P. L. B. 33=8 B. D. 71. 
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6 Practice —In Ou'lh, the question has been debated as to the 
effect of non-production of account-books by a lambardar. In one case 
mere non-production of account-books was held not neoesarily to render 
him liable on the basis of the gross demand,^ but in another case he was 
held so liable.^ The latter is now the correct law. (See section 232 infra.) 

The accounts are or should be with the lambardar who is the account- 
ing party. He should prove the accounts, and, when he does so, the 
plaintiff may show that there are uncollected items which would not 
have remained uncollected if the lambardar had been diligent.® 

A decree against a deceased lambardar for assests collected or not 
collected through his negligence may bo executed under section 53. 
Civil Procedure Code, .against the family property in the hands of his 
son.* 

The proper procedure is to ask the lambardar to file his accounts 
and books with a list of tenants showing the rent payable by each, and 
the amounts realised and left unrealised from each, with the reasons 
for not realising. The other party will then examine the accounts, etc., 
and show where the misconduct or negligence comes in.® 

Since the duty of proving the extent of the collections lay or was cast 
on the lambardar, he had to prove it by sufficient and reliable evidence. 
The patwari’s siyaha, which is generally dictated by the person collecting 
may or may not be such evidence according to circumstances. When 
the lambardar has filed his accounts and sworn them to be correct and 
full or the patwari has sworn to the accounts produced by him to be 
correct and full, the plaintiff must prove that more has been or 
would, but for the gross negligence or misconduct of the defendant, 
have been collected.® The percentage of the collections to the nikasx 
or rent roll and the evidence of the patwari, if belived may add to 
or detract from the evidentiary value of the siyalia. The book of 
counterpart of receipts is also helpful. The lambardar’s account-book 
of collections is also good evidence. From these documents the 
extent of the receipts may be proved. If they show an unreasonably 
low percentage, negligence or misconduct may be inferred, unless the 
lambardar can convincingly explain the reason therefor, e. g., poor 
production, stubbornness of tenants, political causes, futility of his 
efforts in realising through court, etc. etc. In inferring negligence 

1 Fateh Narain Dae v. Abdul Rahman, 1926 A. I. B. Ondh 693=V1II D. D. 
(H. 0.) 26—1927 R. C. 590—99 I. 0. 217=3 0 W. |N. 775=12 R. D. 473; 
Kamydb Khan v. Saran, 102 I. G. 478. 

2 Jag Ram v. Iqbal Narain, 1924 A. I. R. Oudh 347—5 L. B. Rev. (0) 82=19^ 
R. 0. 213—80 I. 0. 441=8 R. D. 472. See CMtarlcet Singh v. Kanhaya Baith 
Singh, IX U. D. (H. 0.) 76. 

3 Raghubar Charan v. Kriahen Baldto, 26 I. 0. 515 (A). See also Ubaidulhi 
Khan v. Naatr Huaain, 1 0. L. J. 184=24 I. C. 15. 

♦ Sri Kiahan v. Jai Kiahun Lai, 12 L. R. Rev. 363—XIII 0. D. (H. C.) 160. 

5 Shiva Chandar v. Ram Chmder Singh, 37 All. 595. 

3 Arjun Singh v. Q-anga Bakah, 4 0. C. 1. 



^Eo. 230] Suit £or seitlemetit o£ accouilts and promts 095 

or otherwise from the state of collections, it must be borne in mind 
. that cent, per cent, collection is a rarity and a margin must be 
allowed for that — the width thereof depending upon the past history 
of collections — and that it is not reasonable to expset that with the 
arrears of past years the realisations during a year would exceed the 
amount of the rent-roll minus the margin. Hence, no negligence should 
be inferred where 57 per cent, of the rent-roll for a particular year is 
collected, as also some of the arrears of past years, which brings up the 
total to 90 per cent, of the rent-roll.*^ Seventy-five per cent, of the 
rent-roll is proof of good and not negligent collection, but if less than 
that, negligence may be inferred.^ 

The fact that in a particular year the lambardar, according to his 
admission, collected a particular percentage, less than 100, is not any 
evidence that he collected or could have collected more than what he 
, admits to have collected for another year ^ 

A lambardar who desires to get some allowance for shortage in 
collections should give some evidence showing that the collections 
wore not up to the gross rental and what would be a fair percentage 
for the allowance. This ho can do by producing his books showing truly 
the actual ccllections. If his books do not show this and are unreliable 
and misleading, percentage for short collections should not be allowed to 
him by mere guess work.'* 

The question of negligence or misconduct is a mixed question of law 
and fact, and the finding of the lower appellate court on such a question 
is not a finding of fact.^ 

7. Accounting. — The lambardar cannot claim a set-off for food and 
* clothing supplied to the plaintiff® or on account of funeral expenses incurred 
for him.^ Under the Act of 1926 according to the Second Schedule, 
list II item No. 10 no set-off was allowed except a sum due on an unsatis- 
fied decree That item has now been removed and a set-off can be claimed 
in view of 0. VIIl, R. 6 C. P. C A lambardar cannot claim set-off for an 
amount paid on account of plaintiff's share of a civil court decree against 
the assets of the deceased son of the defendant and the husband of the 

t Shujauddin v. ilthdi Baza, 118 1. C. 234. 

2 Huh. Abdul Jabl Khan v. Huh. Ahdut Salam Khan, 1932 A L. J. 93—1932 
A. 1. B. All. 178—13 L. K. Bev. 9— XIII U. D. (H. C.) 23. 

3 Arjun Singh v. Ganga Bakih, 4 0- I- 

♦ Ganpatji v. Hanuman Singh, 54 All. 125=1932 A L. J 1=1S L. B. Bev. 

^ 79— 162=X11I D. D. (H. 0) 31, 69. 

^Chhabrajiv Gan^a Sinf A, 43 All. 29=18 A. L. J. 863=1921 A. I. B. All. 
314=60 1. 0 64.1=2 U. V. L. B. 273— 6B. and Or. L. J. 280=6 B. D. 377— IV 
■ U. D. 794 ; Jodhi Bam v. Kaunsilla, 20 A. L. J. 313—V U. D. (H. C.) 77 ; Kuty 
' Behari Lai v. Abdul Badi, 1924 A I. B. All. 613=V D. D. (H. 0.) 62=4 D. P. 
L. B. (A.) 200— 76 I. 0., 2=8 Bev. and Or. L. J. 289=1922 B. C. 313=7 B. D. 
167, A$ad Alt v. Faiyaz Ali, 1922 E. 0. 615=V D. D. (H. 0.) 162=7 B. D. 210, 

B Tejni v. Jiea Singh, B. B. 1 of 1887. 

7 Mula V. Ul/at, 6 A. W. N. 172. 


t 
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plaintifE.' Where a suit is in respect oE two or throe y('ar8 it should 
be treated as one for settlement of accounts, assets in one year being 
allowed to be set off against deficits in another, and a decree be given 
for the balance.^ In a suit for settlement of accounts under this section 
if it appears that in one year the plaintilf has realised more than his 
share and in a subsequent year less than his share, the accounts of all 
the years in suit should lie taken together^ Arrears of previous years 
realised during the years in suit should be included.'* 

In a suit for profits by co-sharers against the managing co-sharer 
the latter may state wliit ho paid on behalf of the co-sharers and 
this is not a claim of set-off.® 

The High Court lia.s now definitely held that a suit for profits on the 
basis of gross rental may also include a claim for a shaie of the 
profits of years prior to those in suit which have boon realised daring 
the years in suit ® This overrules or rendeis obsolete the earlier rulings.* 
Sums cnllucled for the years in suit in the succeeding yeais cannot be 
decreed.® 

Whei.s ii l.iinbanlar is appointed afior the rents of a particular period 
have fallen due, ha is liable to account for whatever part of the arrears 
he realises after his appomtinont.® or if ho merely recovers decrees 
for the same, for the amount realised under the decrees or for the 
ascertained value of the decrees.*® 

Weighment dues are part of the profits.** No deduction can be 
made because a relation of the lambardar has held .some land at an 
inadequate rent from before the coinraencomom of his office 

1 Amma Bibi v. Ommt Asia. 1931 A. I K Oadh 318=XI U. D. (H C ) 70-=12 
L. R. Rev. 156 

2 Bahadvr Singh v. Thakui Singh, B. R. 5 of 188.1. 

3 Dhian Singh v. Uma Butt XV U. D. 276=15 L. R Rev. 438 

+ Nand Ktshore v. Ram Ratan, 7 A W. N 250 ; Ram Dial v Janki Piatad, 
II U D 690 J Shambhu Ratan v Badri Naratn, XIV I'. D. (H C ) 1 = 13 L. R. Bev. 
392. 

5 3iuh. Mumlaz Ah Khan v Huh Saadal Ah Khan, 1930 A. I. R Oadh 140=7 
0. W N 147. 

6 Shea Ghulam v Sahk Ram, 46 All 791=22 A. L. J 610=5 L R. Rev. 189= 
10 Rev and Cr. L J. 218 

1 Chhabraji v. fSanga Singh, 43 All 29 ; Jodhi Ram v Kaunailla, 20 A. L. J. 
313 ; Asad Ali v. Fatyaz Ali, V U. D. (d C ) 162=1932 R 0 615 ; Durga Prasad 
T. Ganga Saran, 1922 A. I. R. All 601=V U. (U. 0) 101=192'2 R. C 358=70 I. C 
763=3 L R Bev. 471=9 R. and Cr. L J 35=7 B. D. 1 ; Chhammi Lai v Sukhrani, 
74 I. 0. 19-1923 H. 0. 501. 

8 Parbati Devi v. Banwari Lai, 1934 A. I. B. All. 311— XV U. D. (H. C.) 7=16 
L. R. Rev. 105—18 R. D. 91. 

8 Mojiz Falma v. Ali Akbar, 18 A. L. J. 435. 

*0 Bharat Indu v. Muh. Mustafa Khan, 41 All 316—17 A. L. J. 167—52 I. C 
836. 

n Baldeo Singh v. Beni Singh, 19 A. W. N. 75 ; but aee Kollu v. Choiey, 
B. R. 6 of 1887. 

*8 Beharilal v. Suraj, II U. D. 693, , > 
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The word profits does not inulude the earning of a co-sharer, even of 
a lambardar, from investments made by him in a piece of land in the 
village, subject to the payment of rent therefor. Such an investment 
is not presumed to be for the benefit of all the co-sharers, e. g., if a co- 
sharer or lambardar starts a cattle market in the common land and derives 
profits, he is not compellable to share those profits with his co-sharers.^ 

A lambardar cannot charge the whole revenue paid by him to the 
share of any particular co-sharer.* 

A lambardar cannot claim that a deficit in one year may be deducted 
from the profits of the succeeding year * This was so decided because the 
learned Judge was of opinion that making the deduction would amount 
to allowing a set-off which was oppo.sed to List TI of the 2nd Schedule 
(item No. 10). The reasoning is hardly sound. 

Village expenses at 10 per cent, on gross rent are allowable,* and 
have to be proved.^ 

Where lambardar gives no evidence of the amount of actual expenses 
of collection, the rate of 5 per cent, on the total amount of the collections 
made by the lambardar (and not on the amount of the net profits) was 
considered reasonable in Oudh.® 

Payments forming no part of the expenses of collection cannot be 
allowed as a set-off in a revenue suit for profits.’ 

A co-sharer suing under the section cannot claim to recover share of 
the profits of land held by other co-sharers in excess of their proper shares,® 
for he is not entitled as such to sue a co-sharer for the share of the profits 
of a part of an estate due to himself and other co-sharers in the estate.® 

The lambardar was the mortgagee of a co-sharer, who obtained a pre- 
liminary decree for redemption in March, 1911, and deposited the re- 
demption money in court in August, 1911. Proceedings for a final deciee 
for redemption wore taken later and the co-^harer obtained possession in 

I Ch attar Singh v. Ajudhia Praiad, 57 All 707=1936 AIR. All 324. 

* Ramaarup v. Wajahuddin, 58 I C. 546. 

® Murlidhar v. SUa Ram, 14 I 0. 121. 

* Milhu Lai V. Chamah, 1935 A. I R All 771’^XV U D. (H. C ) 139=15 L R 
Rev. 331=155 I. C. 800 ; Amina BiU v. Umme Asia, XII U. D (U C ) 70, bat see 
Qhani Ahmad v, Asia Begam, VI U. 11 (H. C.) 521=6 L R. Rev. lOuilli) 93 

® Dbaidullah Khan v Nazir Husain, I O. L J, 184 ; Bardei v Ravi Sarup, XIX 
U, D. 86 ; Kurey v. Hlajid-unnissa, XV U. D 272=18 B. D. 341. 

^ Abdul Ghani v. Ah Begam, 1930 A. I R. Ondli 208=XI U. D. (H. 0.) 197=7 
0. W. N. 338 ; Gham Ahmad v. Aziz Begam, VI U. D. (U. C ) 521=6 L. B Rev 
(0.) 93. 

t Muhammad Abdul Jalil Khan V. Ubaidullah Khan, 1931 A. L. J, 1076=1932 

A. I. R. All. 169=16 B. D 26. 

8 Khurshed Ali v. Naiaab Ali, 1 0. 0 152, followiog Rent Act Baling, No. 67 ; 
Munir Ahmad v. Amina, XIX U. D. (H 0.) 44=1938 B. D 263. 

9 See Biahambhar Naih v. Bhola, 34 All. 98 cited in note 2 to next section on page 
702 infra, 

T. A.=88 
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November, i. e., after the date when, according to the rules of the Board 
for distribution of profits, the profits for the Uiarif of that year became 
duo to co-sharers from the lamiiardar. The preliminary decree tor redemp- j 
tion did not provide for the aocoun'ing of this hist. It was hold that 
the co-sharer was entitled to profits of that This, it is submitted, 

is bad law, as all accounts up to the date of final redemption must be ad- 
justed before the final decree is drawn up, and any account unsettled can- 
not be the subject of a separate suit.^ 

The plaintiff can insist that the profits of sir and klmdkasht lands in 
the possession of other co-sharers should be taken into account,^ specially 
when the extent of .‘uch land is in excess of the share of the occupying 
co-sharer.^ If the lambardar makes a usufructuary mortgage of his sir 
and khudkaslit and becomes the exproprietary tenant thereof, he must 
account for 75 (now 87i) per cent, of the no.'mal rent to the other co- 
sharers, in spite of the fixation of a lower rent in a proceeding between 
him and the mcu’tgagee.^ Where sir and khudkasht has become the sub- [ 
ject of exproprietary tenure on a purchase by the plaintiffs and defendants, 
the rents cannot be taken into acconnt until they have been assessed.^ 

The purchaser of an undivided share is entitled to claim profits in 
respect of the sir and khudkasht lauds bought by him from the whole 
estate, although he did not have expropriotary rent fixed on such lands.’ 

Necessarily, an estimate of sayar income, such as cKari, is soraowhat 
vague. A settlement oflficer’a report as to the estimate is admissible in 
evidence under section 35, Evidence Act, and the report of a commis- 
sioner appointed by the Court for the purpose, though somewhat vague, ns 
it must be, affords a workable estimate.^ 

The profits of usar land brought into cultivation by a lambardar should 
bo divided in the absence of evidence to the contrary.® 

1 Ham Karan v. Achul iiingh, i) U. Li J. 271=35 1 O’. 799. 

2 Kashi Prasad v Bajrang, 30 All. 36 ; Ram Dm v Bhup Singh, 30 All. 225, 
Umrai v. Gulzari Lai, 12 0. 0 152=2 I C. 831 ; Shea Nath v. Gaya Prasad, 8 0. 

C. 302 ; Satyabadi v Ilakbai, 34 Cal. 223 ; Rakmin Bai v. Vankata, 31 Bom. 527. 

® Ganga Singh v. Ram Sarup, 38 All. 223=14 A. L. J, 252=2 B. and Or. L. J. 
73=33 I. C. 119. 

♦ Sohan Pal Singh v. Special Manager, 1936 A. L. J. 1318=1937 A. I. B All. 
113=19.36 R. D 578 

5 Baldeo Stngh v. Chail Behari, 18 A. L J. 944=IV U. D. 809=59 I. C. 688-6 
R. D. 391 

8 Kunj Behari Lai v. Abdul Hadi, 1924 A. I. R. All. 613=V U. D. (H. 0.) 62= 

1922 R. C. 313=3 L. R. Rev. 260=8 R. and Or. L. J. 289=77 I. 0. 1032=4 U. P. 

R. 200=7 R. D. 167 ; Jfuair Ahmed v. Amina, XIX U. D. (H. C) 44=1938 R. D. 

263. Contra, Collector v. Rani Kirat Rai, 14 L R Rev. 30=X1V U. D. 16. 

"i Collector V. Ram Kirat Rai, XIV U. D. 16=14 L. R Rev. 30. 

8 Ganpatji V Eanuman Stngh, 54 All. 125=1932 A. L. J. 1=13 L. R. Rev. 7, 162 
—XIII D D. (H. 0.) 13, 69. 

8 Ghatu Ahmad v. Aza Begam, VI U. D. (H. 0.) 521=6 L. R. Rev. (0.) 93. 
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Profits mean the balance o£ gross receipts after payment of Govern- 
ment revenue, cesses and expenses. The expenses are in addition to the 
lambardari dues.* Expenses of cultivating sir held jointly with plaintifE 
cannot be deducted.^ 

8. Suit. — A suit under section 230 falls in Group A (No. 14) of 
the Fourth Schedule, and was provided for by section 108 (15) Oudh 
Rent Act. It is cognizable by an Assistant Collector of the first 
class. The limitation is three years from the date when the share of pro- 
fits becomes payable (see section 229). The court-fee is leviable on the 
amount claimed. The suit is within the exclusive cognizance of Revenue 
Courts. 

A suit for a declaration that the plaintifE is entitled to a share 
in a sum in deposit in court to the credit of the defendants as the 
plaintiff's share of the profits recoverable from the defendants who are 
the heirs of the deceased lambardar is one for profits and does not lie in 
a civil court.^ A suit for a share of the Income of land occupied by 
houses or their appurtenances is cognizable by a Civil Court * 

Where co-sharers, being members of a family, agree among themselves 
that the entire income of the joint property should in the first instance, 
go to one of them, whether or not a lamliardar, who should distribute it 
among them in certain proportions, the agreement is binding on their 
heirs so long as it is not terminated, and a suit under sections 230 or 231 
can not be brought.® 

When A and £are said to have obtained joint possession of zamindari, 
A’i suit against B for possession and mesne profits is not maintainable in 
a Civil Court, for without alleging dispossession he has no cause of action 
for a suit for possession, and the relief for mesne-profits can be claimed 
as profits under section 230 or section 231.® 

A mortgaged his share to B with possession, and remained in culti- 
vatory possession of certain portions of the mortgaged land as tenant. 
Then be sold his share, and left a portion of the consideration with the 
vendee to pay the arrears of rent due by A to the mortgagee in respect 
of such land and to the lambardar in respect of some other land. The 
vendee paid this money to the lambardar. A suit by B to recover his 
share of the money lies against the lambardar alone in a rent court. ^ 


> XJbaii ullah v. Nazir Husain, 10 L. J. 184=21 I, C. 15. 

2 Mulehand v. Bhikari, 5 A W. N 129. 

3 Mubarak Bano v. AU Raza, 1928 A. I, B. All. 556=IX U. D. (H. 0.) 132«=15 
I. 0. 769*=9 L. B. Rev. 192=12 B. D. 430. 

♦ Drigbijai Singh v. Eira Devi, 38 All. 322=14 A. L. J. 419=2 B. and Cr. L. 3. 
169=34 I. 0. 276. 

5 Hasina Begam v, Abdul Hafiz, 1934 A. I. B. All. 139=14 L. R. Bev. 717=XIV 
U. D. (H. C.) 109=17 R. D. 901=146 I. C. 554. 

® Bageshar v. Mahabir, 1935 A L. J. 546=1935 A. I B. All. 526=XVI U. D. 
279=1935 B D 251. 

3 Beni liadho v. Asghar Sasain, 3 0. Ii. J. 615=37 I. 0. 66. 
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Where a share in a village together with profits due to date was sold 
the purchaser was not held entitled to sue in a revenue court for such 
profits, as he was not a co-sharer during the period.* 

The basis of a suit for mesne profit against certain persons, one of 
whom is the lainbardar, who have wrongfully kept the plaintiff out of 
possession, is different from that of a suit for profits against the lambar- 
dar, because in the latter case he is authorised to collect rents on behalf 
of the plaintiff whereas in the former case he is not.^ A lambardar mort- 
gaged his share usufructnarily and then took a lease of the share fiom 
the mortgagee. After the expiration of the lease he continued to make 
collections. Held that the mortgagee’s remedy was one for possession and 
mesne profits.® 

A lambardar cannot sue on behalf of the co-sharers for profits.^ 0. 2, 
r. 2, C. P. C. applies.® Where two suits under the section are brought by a 
co-sharer in one of which the plaintiff sues for profits from the weighment 
dues in a bazaar in one patti and in the other he sues for other such dues 
and sir plots in three pattis of the same mahal, one patti being the same 
in both suits, the second suit was held to be barred.® 

Where a plaintiff omitted to include the profits of hharif under the 
mistaken belief that they were not payable until the following August 
0. 2, r. 2, C. P. C. was held not to bar his claim for it in a subsequent 
suit.* 

9. The claim against a lambardar is personal Hence a decree passed 
against a widow lambardar cannot be executed against her husband’s 
property in the hands of reversioners.® 

Soil for settlement of 231. {1) A co-sharer may sue another 

accounts end profits co-sharer for a settlement of accounts and 
against a eo sharer. fgj, share of the prohts of a mahal or of 

any part thereof. 

(2) In a suit under this section, the plaintiff shall make the 
lambardar and all co-sharers interested in the division of profits 
parties to the suit. 

1 Naieal Ali Khan v. Suraj Bab, 4 Luck. 535=19.30 A. I. K. Ondli 193=7 0. W. 
N. 202=XI U. D. (H. C ) 92=121 I. C. 896=14 B. D. 69. 

2 Sheobaran Singh v. Bhagwan Sahay, 41 All. 286=17 A. L J. 313=6 R and Cr. 
L. J 157=50 I. C. 9', 3. 

3 Tirheni Sahai v. Lachhmi, 1923 A. I. R All. 346=VI U. D. (II. C) 190=1923 
R. C. 391. 

* Udai Ham v. Ghulam Husain, 3 Leg. Rem. 10 (H. C ). 

s Girdhan Lai v Khars Prasad, 1925 A. I. R. All 795=V[I U. D. (H. 0.) 28= 
11 Rev. and Cr. L. J. 193=7 L R, Rev. 22=88 I. C. 530=1925 R. C. 566=10 B. 
D. 87. 

6 Ram Charan liaaat v Ahmad Ali, XVIII U. D. 77=1937 B. D 86. 

1 Nihal Stngh v. Najulan, VI U. D. (II. C.) 171=1923 B C 227=8 B. D. 70. 

* Dal Chand v. Ram Lai, II U. D. 430 ; Bandhir Narain v. Jagan Nath, X U. D. 
(H. C.; 77. 
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1. Sub-section (1) reproduces sub-section (1) of section 227 of the 
Act of 1926. 

Sub-section (1) of section 227 of the Act of 1926 reproduced sub- 
section (1) of section 165 of Act II of 1901, and corressponded to 
section 93 (2) of the Rent Acts, of 1882 and 1873 and clause (2) of 
section 1 of Act XIV of 1863. 

It corresponds to section 108(15) of the Oudh Act. 

Sub-section (2) is now. 

Sub-section (2) makes it imperative to implead the lambardar and 
all co-sharers interested in the division of profits. A suit will not be 
dismissed for absence of all interested parties. They may be impleaded 
under Order 1, rale 10 of the Civil Procedure Code.^ 

2. A suit wrongly described as one under section 230 may bo 
amended into one under this section.^ 

In Oudh, it was held that the plaintiff need not have been a recorded 
co-sharer during the whole of the period to which the suit related and 
that it was sufficient if his name was recorded at the time of the 
institution of the suit.^ 

A co-sharer included an under-proprietor so that a suit for profits 
between under-proprietors fell under this section.^ 

In Oudh it was held that in spite of giving a theka of his share, 
a co-sharer could sue for his share of profits, as a thekadar was a tenant 
and not a co-sharer or the representative or assignee of the co-sharer.® 
Now this is bad law in view of section 223. 

A Ganwadhdar (in the Ballia District), although ho may be a 
sub-proprietor under the definition of that word in the Land Revenue 
Act pays rent to his superior proprietor and has nothing to do with the 
- payment of revenue, and is therefore not a co-sharer in the mahal 
which means a local area held under a separate engagement for 
the payment of land revenue. He cannot therefore sue under this 
section.® 

An aucticn purchaser of a share in a village was held entitled to 
claim profits from the date of the sale (vide section 65, Code of Civil 

1 Jlam £harose v. Sunder Lai, XX U. D. B. D. 826. 

« Chander Sen v. Mohan Singh, 11 Rev. and Cr. L. J. 20-=VI D. D. (B. 0.) 507=-6 
L. B Bev. 335=*1924 B. C. 482. 

3 Balgovind v. Gajadhar, 12 0. 0. 13. 

+ ilaharaji v. Daryai, 13 0 C. 251 

5 Rameehar v. Aehhatbar Singh, XII U. D. (H. G.) 166«=12 L. B. Bev. 373. 

« Ram Lakhan Singh v. iZam Nareth Singh, XVIII U. D. 238=>1937 B. 0. 337, 
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Procedure) and not from the date when after the confirmation of the 
sale he obtained mutation of names in his favour.^ 

Shares of profits of a bazar for the sale of cattle held on the land of 
the mahal may be included,^ and so the share of the amount decreed for 
rent, in favour of a co-sharer defendant.® 

A lambardar may as a co-sharer sue other co-sharers for his share of 
the profits,^ and if he is the only person to whom the excess in the hands 
of the or a defendant should go, he should get a decree, the court adding 
any necessary parties under Order 1, rule 10, Oivil Procedure Code ® 
He can sue only for himself and not also on behalf of other co-sharers 
as well,® although he has paid such others their shares of the profit.’ A 
lambardar cannot as laraltardar sue his ro-sharers for any sum due 
from them by reason of their holding sir or khudkasht land in excess of 
their shares.® 

Where a co-sharer cultivates more khudkasht land than his share 
entitles him to cultivate, he is liable for the amount of excess cultivation 
at a fair rate of rent, which is usually non-occupancy rate of rent of 
similar land, unless there is no difficulty in ascertaining the fair rate of 
rent.® 

Where the defendant having failed to file accounts the plaintiff 
obtained an order for the appointment of a commissioner to ex'’,mme 
the patwari’s siahas and to prepare an account, and the court subsequent- 
ly dismissed the suit as the plaintiff did not file copies of the siahas as 
they could uot be easily obtained, the case was remanded for trial.’® 

3. Interest may be allowed on profits decreed to a lambardar against 
another co-sharer who his made collection in defimee of the lambardar.” 

1 Hash nut Aliy. Court of Wards, 5 0. L. J. 31-«45 I. 0 248=4 Rev. and 
Cr. L. J. 160 

2 Ahmad Husain v BahmatuUah, 3 Rev. and Cr. L J. 23="I[ U. D. 205. 

3 Bhagirathi v. Khet Pal, VIII D. D. (H. C ) 174. 

♦ Banks Behari v. Charm, 29 I. C. 473, (A) ; Gangi. Singh v. Ram Sarup, 38 All. 
223 ; Bansidhar v. Mata Din, 4 0. W. N 205=101 I. C. 196=IX U. D (H. C.) 52 
=9 L. R Bsv. 73=1927 R. C 492 

h Gajraj Stngh y. Tej Singh, 1938 AW. 143=1937 A. L. J. 1277-=1938 A. 1. 
B. All. 55*=1938 B, D. 10. 

» Btshamhhar Nath y. Bhola, 34 All. 98=8 A. L. J. 1245=12 I. C. 920. 

7 Eoka y. Chunni, 60 All. 342=25 A. L. J. 1057=1927 A. I. R All. 623=V1II 
U. D. (H. C) 276=8 L. R. Rev. 333=1927 R 0.357=105 I. C. 745=11 B- 
284. 

8 Koka V. Chunni, 50 All. 342=25 A. L. J. 1057= V 11 U. D. (B. C.) 276- 
8 L. B Rev. 333=1927 R C 357. 

9 Din Dayal v. Tarak Nath, 1932 A. I. B All. 241=16 R. D. 369. 

10 Muhammad Abdul Aziz y, Muhammad Abdul Jalil, 4 Rev. and Cr. L J. 34— 
5 I. C. 371. 

11 Bansidhar v. Uata Din, 4 0. W. N. 205—101 L 0. 196=IX U. D. (H. C.) 62. 
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4. Res Judicata.— As profits against co-sharers are calculated on 
the actual figures o£ each year, there can be no res judicata as to the 
rents for sir and khudkashl, because in a previous suit for other years, 
thoy were fixed at a certain figure.^ 

5. Suit. — The suit falls in Group A, No. 15, of the Fourth Schedule, 
and was in section 108(15) Oudh Rent Act. The remarks made in 
respect of suits under section 230 apply. 

Where sir is recorded as sir of a co-sharer and he claims to be an 
exproprietary tenant liable for rent and not for profits, he should get the 
rent determined in a proper proceeding but cannot resist the profits suit 
on that account.^ 

Exproprietary rights arise in the grove-land, but not in the grove 
itself, which passes to the transferee of the proprietary rights. A suit 
hy the transferee of a share in the patti in which the grove-land is 
situate against another co-sharer of that patti for a share in the sale-price 
of the fruits of the grove is cognisable by a Civil Court.® 

Where a co-sharer holds lands of which he is the exproprietary tenant 
he is liable to account for the rent of the same only at the rate fixed by 
law, and not at the reduced rate fixed by section 26 * 

In a suit for rendition of accounts the court of first instance decreed 
the claim for one year only. The appellate court reduced the amount 
due for one year, but ordered that profits for three years should be taken 
into consideration, although the plaintiff had not appealed about the 
disallowance of his claim for two years. The Board ruled that the 
appellate court could support the decree on grounds not taken before it 
and that the order was a proper one if the profits due for the other two 
years did not exceed the deductions made by it.® 

On the partition of a joint Hindu family a village was alloted to A, 
B and C, half to A and half to B and C, The agreement at the time 
of partition was that the member or members to whom a village should 
be assigned would be entitled to the arrears of rent due on the date of 
partition. A became lambardar of the village and in that capaciiy took 
bonds from the tenants for those arrears. The village was then perfectly 
partitioned between A, B and the son of C, who had died by then. 
Thereafter B and C's son sued A for a half share of the money which A 
had realised in respect of the bonds and for a declaration that they were 
entitled to a half share of the money remaining due thereunder. The 
suit was held not to fall under this enactment as the arrears for which the 

t Baldeo Baksh v. Pahlad Singh, 5 0. L. J. 67=“45 I. 0. 218. 

* Batan Lai v. Bala Prasad, XVII U. D. 376=1936 R. D. 530. 

® Yakub AH v. Tajammtil Husain Khan, 1932 A. 1. R. All. 653=13 L. B. Rev. 
383*=XIII U. D. (H 0.) 180. 

* Chandrika Singh v. Jnder Kuar, X U. D. (H. 0.) 161=117 I. 0. 449==’13 B. D. 
13, 68=10 L. B. Rev. 194. 

6 Earn Prasad Bass v. S><a Bam, II U, D, 575. 
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bonds taken were not the profits of the estate of A, B and C, but weie 
moneys to which they were entitled under a partition.^ 

The uniform period of limitation prescribed for suits under both 
sections 230 and 231 does away with the force of the rulings noted in 
the footnote.^ As joint lessees are not co-sharers, one of them cannot 
sue the others in a Revenue Court.® But when the status of the plaintiff 
as co-lessee is denied by the defendant who calls himself the sole lessee, 
the Civil Court will have no jurisdiction, as the plaintiff must get a 
declaration of his tenancy under section 59.* 

In such a suit all the co-sharers should be represented “ The mort- 
gagee from a co-sharer who is also in possession with the mortgagor may 
also be impleaded.® In a suit for profits of shamlat lands all the co- 
sharers must be impleaded.’ Sub-section (2) now ensures this. A 
ruling chief cannot bo sued without (he previous consent of the 
Governor-General in Council as required by section 86, Civil Procedure 
Code.® 

In a suit for profits all the co-sharers should bo impleaded within 
limitation, but if some are not, the entire suit will not fail.® 

A suit under this section is not based on the same cause of action 
as one under section 230 so as to lot in Order 2, rule 2, C. P. C.’° Sed 
qu, whether this is true now, in view of the widened scope of section 2-30, 
where the defendant is the lambardar. 

Several co-sharers may join in one suit to claim their respective 
shares of profits.’’ 

1 Balmdkund v. Chandiha Praihad, Sel. Ca. No. 246. 

2 Rohan v. Jwala, 16 All. 333=^14 A. W. N 118 ; Indo v. Indo, 16 All. 28'=13 
A. W. N. 214. 

3 Mahipat v. Radhu, 1 Leg. Uem 12 (H. 0.) ; Gangasahai y. Banti, 42 All. 64=« 
17 A. L. J. 993 ; Jbmno Z»oa V. 4/iari 57 All. 852=1935 A. L. J. 112-1935 

A. I. B. All. 271=1935 B. D 40=iXV D. D. 67. 

* Ram Bah v. Kamta Pratda, 1934 A I B. All 404=XV U. D. (H. 0.) 32-18 

B. D. 102 ; Thakur Baksh v. Bhagwan Din, IOC. 215. 

5 Udai Ran v. Ghulam Hutain, 2 Leg Bern 19 (H. C.) ; Bent Act Buliog No 67, 
Contra Balli v. Jagdeo Singh, XVII U. O. 267=1936 B. D. 259. 

3 Thakur Bakth v. Bhagwan DiUf 9 O. C. 142. 

7 Mahrand Singh v. Mathoo Lai, 8 I. C. 742 

^ Kanhaiya Lai y. Maharajah of Benaret, 46 All 355=22 A. L. J. 317=1924 
A. I. B. All. 422—10 Bev. and Cr. L. J. 159=6 L. B. Rev. 129—1924 R. 0. 77*- VI 
D. D. (H. 0.) 78=78 I. 0, 669=9 R. D. 376. 

9 Ajaipal Singh v. Eindpal Singh, 1936 A. I. R. Oodh 193—XVI D. D. 226= 
1936 0. W. N. 398. 

19 Ckunnalal v. Parbhudial, 7 A. L. J. 626=6 I. C 809. 

II Pearey Lai v. Jhabba Lai, 61 All. 994=1924 A. L. J. 1098—XI U. D. (H. 0.) 
42=10 L. B. Bev. 361. 
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Arrears of rent which might liave been recovered for previous years 
by defendant cannot be charged to him.* 

A suit was rejected as not including claims in respect of other 
khewats in common,^ or in respect of rent.® 

A suit by a principal against his agent for profits of villages taken 
in usufructuary mortgage by the agent with the principal’s money lies 
in a Civil Court 

A purchaser of khudkaslU plots cannot sue his vendor and other co- 
sharors for profits, but only for rent after having it fixed under section 
36, L. R. Aot.s 

Similarly, the purchaser of a co-sharer’s share in a mahal cannot sue 
him for the profits of the sir land in the co-sharer’s possession. His 
remedy is to get the rent fixed and then sue for rent. The rent can be 
fixed in the profits suit and a decree for it given.® 

The court has inherent jurisdiction to stay a suit under this section 
if a question of title as to the estate is being fought out in appeal to 
the Privy Council ^ 

Pending the decision of a civil suit in the Punjab, a suit for profits 
in Oudh cannot be stayed as the civil court of either province is not 
competent to entertain a suit for profits ® 

232. I£ in a suit under the provisions of section 230 or 
section 231 it is claimed that either party 
Liability to produce ao- collections, such party shall be 

hound to produce his accounts, including 
books of the counterfoils of receipts issued by him, and i 'n 
does not do so the court may make such presumption against iV 
and pass such orders as to costs as it thinks fit. I 

1. This ia new in form. Cf. sub-section (3) of section 226 
sub-section (2) of section 227 of the Agia Act of 1926, 

2. This section applies to suits for settlement of accounts am P 
share of profits. Jt will come into operation only when one pi, Wy, 
plaintiff or defendant, alleges or is alleged to have made collections If 
a plaintiff or defendant admits having made some collections (and the 

* Durga Prasad v. Ganga Saran, 9 Kev. aod Cr L. J. 35=V U. U. (H. C ) 101= 
1922 B C. 353=70 I. C. 763. 

2 Ghiranji v Gopi, II U. D. 749. 

3 Kkemkaran Das v Boldci Singh, 1926 A 1. R. All 282=12 Rev and Cr. L J. 
81—1926 B 0 88=Vlt U. U (tl. 0.) 75=7 L. K. Bev. 63=92 I. C 1046= 
10 K. D. 98. 

4 Ghansh'iin Das v. Kalyan Das, 2 L. B. Bev. 19=2 U. P. L R. (A) 422=7 
Bev. and Cr. L. J 125=62 I 0. 82 

6 Kishori Lai v Parshadi, 1922 A. I. B. All. 319=V U. D. (H C) 124=1922 B. 
0. 428=77 I. 0. 382—7 B. D. 9 

^ Shea Prasad Singh V. Ram Raj Singh, 1928 A. I R. All 7G3=IX U. D. 
(Q. C) 279=9 L. a. Kev. 309=12 R. D. 63=112 I. C 617. 

^ Bisheshar Bakth Singh v. Dulhin Jadu Nath Kuer, XI U. D. (H. 0) 175. 

B Channan Kuer v, Sahdeo Singh, XI 0. D. (B. G.) 20. 

T. A.— 89 
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extent oE it is challenged, it is to be presumed), he is placed under an 
obligation to produce his accounts and books o£ counterfoils oE receipts, 
or the court will make reasonable presumptions against him as to the 
extent of the collection, e. g., that he collected gross rental.^ 

The duty to produce account books will not bo discharged by mere 
production of the siaha} 

233 . ( 2 ) In a suit for settlement of accounts under section 
Valuation of sir and 230 or sectiou 231 the Collections made by 
hhudkashi in profits a co-sharer shall, in the absence of any cus- 
cases. Qr contract to the contrary, be treated 

as having been made on behalf of all the co-sharers. 

(2) In any such suit, the valuation of sir which is not let and 
of khudkashi which has been cultivated continuously for three 
years at the date of the suit shall, for the purposes of calculating 
the amount divisible among the co-sharers as profits, be made at 
the rates applicable to ex-proprietary tenants ; provided that if 
such sir is let the rent payable by the tenant thereof shall be 
accepted as the fair valuation, unless the court, for reasons to be 
recorded, decides to make the valuation in some other manner, 

1. This is new in form and applies to suits for settlement of accounts 
and share of profits ( 1) between a co-sharer and the lambardar and (2) 
between two co-sharers. Sub-section (1) simplifies the difficulty that 
was experienced under the earlier Acts, by enacting that any collection 
made by a co-sharer shall be treated as made on behalf of all the 
co sharers unless a custom or contract to the contrary be established. 
This renders obsolete the rulings noted in the foot-note,® and favours 
the decisions noted in this foot-note.^ 

2. It was held that the usufructuary mortgagee of a share, who 
under a kabuliat executed by the exproprietary tenant collected the 
whole of the rent from the tenant, could retain only that part of it which 
corresponded to the share mortgaged to him and account for the rent to 
the other co-sharers.® 

1 Lalta Prasad v Harmm Singh, 1937 A. I. B. Oo.lh 152=XVII U. U (H. C.) 
196=1936 B. D. 433. 

2i7Wia»irt V. 1930 A. I. K. All. 640=XI D. D. (H. 0.) 274=11 L. 

R. Bev. 238'=125 I. C. 761=14 B. D. 520. 

2 Chater Sen v. Hitter Sen, XV U. D. (H. 0.) 1 ; Bhoop Ram v. Kedar Singh, XVI 
U. D. 23=1936 B. D. 49, Kanhaiya Lai v, Skinner, 54 All. 240=1932 A. L. J. 129“ 
XIII U. D. (a. C ) 42 ; Oovind Ram v. Jugal Kishore, 1932 A. I. B. All. 245=15 
B. D. 383. 

♦ Sewa Ram v. MotiRam, XV IJ. D. 127=15 L. R. Rev. 338, Madan Lai v. Bam 
Gopal, XIX U. D 140=1938 B. D. .373, Ram Chandra Swamp v. Sukhhane Lai, 
14 L. R. Bev. 324, Baij Nath Sdhat v. Han Singh, 1938 A. L. J. 698, in L. P. A. 
Han Singh v. Baij Nath Sakai, 1939 All. 694=1939 A. L. J. 830=1939 B. D. 513 j 
Gajrat Singh v. Kallu, 1940 R D. 207. 

® Gopal Sahai v, Nasir Uddm, 1935 All. 560=1935 B. D. 277. 
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3. Custom or contract to the contrary! — A castom may be 
difficult to prove but a contract may be interred from the course of 
practice followed for a long period or if a co-sharer collected under an 
arrangement with the lambardar.* 

Where in a paltidari village, co-sharers hold pattis, which are 
separately recorded in the revenue papers and pay their revenue separ- 
ately in respect of those pattis the inference is that the parties had by 
private arrangement each taken possession of a separate portion of the 
village and had agreed to appropriate to their own use the profits of 
those lands and were not accountable to each other with respect to such 
pattis, except with regard to the land held jointly.* 

The case of Ganga Rathi v. Ram Autar^ is not intelligently reported . 
There, the owner of a la. 9p. share sold first his 9 pie share, surrendering 
6 bighas of sir to the purchaser, and subsequently sold his one anna 
share with the balance of his sir to A, and in a suit for rent by A 
against his vendor, it was held that as the vendor had become the 
tenant of the entire body of co«sharers, he could not get a decree for the 
entire rent of the exproprietary holding, but only for his fractional 
share in it. A then sued the cosharers under section 227 of the Act 
of 1926 (new s. 231) for his share of the profits. It was held that he 
could, reliance being placed on Harkesh v. Ghasi Ram.^ It is not clear 
whether the objection was as to his right to sue, and it could not be 
that, or that the co-sharers had to pay profits in respect of the holding 
not on the basis of the statutory rates but on lower rates. 

If each co-sharer in a mahal collected his own share of the profits 
which included the assumed rent of the sir land in his cultivation, the 
principle to bo followed in a suit under the section was not to ascertain 
the collections made by the defendants and the plaintiff and to test 
whether these collections were more or less than their legitimate shares 
by dividing the total collections in accordance with their respective shares 
with mahal. 

If the defendants’ collections were less than their legitimate share 
of the gross rental, they could not be called upon to account, in the 
absence of evidence to show that there was nothing except the less 
diligence displaced by the defendants in making collections that prevented 
them from collecting as large a share of the profits of their own shares 
as the plaintiffs succeeded in collecting out of the profits of their 
shares.^ 

1 ITauiab Alt Khan V. Basant Lai, 1936 A. I. B. OndU 117“XVI U, D. 424— 
1935 0 W. N. 689=1935 K D. 336=158 I. 0. 95. 

* Maltrand Singh v. Mithoo Lai, 8 I. 0. 742, Sobhani v. Jagdeo Singh, 6 0. L. J. 
468=53 I. C. 776. 

8 XIX U. D. 117=1938 B. D. 398. 

♦ B. B. 2 of 1935-XVI U. D. 418. 

8 Sripal Singh v. Nagesher Singh, 1933 A. I. B. Oadh 280—XIV U. D. (H. 0.) 

141 . 
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This was a single judge decision. On appeal two judges upset it 
and held that the amount collected by each co-sharer should be taken 
into consideration and the account settled as a whole, and that if any 
cosharer is found to have collected less than his own share out of the 
total collections, and the other co-sharers to have collected more than 
their own shares, the latter should be made liable to account for the 
same.^ 

As to inference from practice, let us examine the matter closely. 

In the case of a normal mahal, there would be sir and khudkasht land in 
the possession of co-sharers, and tenants paying rents. (Sir and khudkasht 
have to be valued on the best material availalde, e. (/., on rent paid liy 
the shikmis of the iir and khudkasht.^ If by some private agreement or 
arrangement each co-sharer is in po.«session of some sir and khudkasht 
land and is entitled to realise his share of the rent from certain tenants, 
or from all tenants, there cannot be the least doubt that A, who by his 
diligence and better management has realised the whole of his .share of 
the rents and profits, cannot be made to hand over any part thereof to 
any of his less diligent or lass fortunate co-sharers ® 

What usually happens is that each co-isharer by tacit acquiescence of 
the others takes possession of a certain quantity of oulturable iir and 
khudkasht land and begins to realise rents from certain tenants. In 
such a case it is hard to say that there is no private arrangement or agree- 
ment authorising such possession and collection and that a court would be 
justified in every such case in finding for such arrangement or agreement, 
and then the issues are (i) whether considering the area, situation and 
quality of the land, and the circumstances attending the fields of and 
the financial position of tlie tenants from whom he realises rents, he 
receives more assets of the entire mahal than he would be entitled to on 
a fair division, and (tij whether the possession of, and realisation by, 
each co-sharer is on an express or implied understanding that the 
receipts of each co-sharer would be thrown into hotchpotch and divided 
rateably. 

As regards (t"), it assumes that every co-.'harer cultivates some sir 
and khudkasht and realises some rents. If one does not or some do 
not, there is a further issue as to why he does not or they do not. 
Unexplained, that fact would negative the view that the possession of, 
and realisations by, some of the co-sharers were in virtue of some 
private arrangement or agreement. It may be that he or they had 
equal opportunity with the others, but failed to avail themselves of it, 
and the land and tenants pertaining to his or their lot or lots remain 

^ Nageshar Singh V. Sri Pal Singh, 9 Lack 665=1934 A I. B. Ondh 189=XlV 
U D. (H. C) 1935=14 L. B. Bev. 408=-l7 B L). 646; Rulcmangad Singh v. 
Balbh.dui Prasad, VIII U. D (H C.) 28B-=IX D D. (H. C ) 310=9 L. B. Bev. 332. 

a Bhugirathiv. KhetPal,\'J27 A.l-Jl. A\i. 791=VIII U. D. (H. C.) 174=8 
L. B. Bev. 177=1927 B. C, 70=102 I. C. 139=11 B. D 498 

3 Angad Singh v. Zorawar Siugh, 16 A. L. J, 146”=4 Rev. end Cr. L. J. 89‘=44 
I. C. 542. 
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antouched ; in which case no court should help him or them to share 
in the fruits of the labours of the others. Or it may be that the other 
co-sharers finding him or them weak or absentees have encroached on 
his or their land and tenants, in which case the encroaching co-sharers 
are accountable to him or them. Or again, it may be, that there is 
some arrangement by which he gets or they get his or their legitimate 
share of the profits. 

Bhagwant v. Arjun^ was a case of the last description. There, all 
the co-sharers, except two, were in possession of specific plots of land 
representing their share of the profits and the two realised rents from 
tenants in lieu of their share. 

Where every co-sharer cultivates some sir or kliudhasTit or both, and 
realises some rent, and this has gone on for some years, a private 
arrangement or agreement authorising such acts may legitimately be, 
and should bo, inferred. As regards sir and khudkasht, the following 
cases are conceivable 

(а) The whole of the culturable sir and non-tenancy land is cultivated 
by the co-sharers, each being and having been for some years in 
occupation of distinct portions of it. If no annual accounting between 
the co-sharers has taken place for a fairly large number of years, and 
each co-sharer has without challenge or objection kept in his pocket the 
entire profits from such land, it would be a legitimate inference that the 
land in possession of each corresponded to his proportionate share, 
neither more nor less, or that such profits together with the rents realised 
by him from tenants and also not accounted for annually to the other 
co-sharers, represent his fair proportionate share of the assets of the 
village or mahal. 

Where each co-sharer is in possession of his share of sir and 
kTvudkashff he alone must bear any loss or deficiency and cannot call 
upon the other co-sharers to contribute to it.* 

There, each co-sharer was in possession of specific plots of sir and 
khudkasht of more than 12 years’ standing, and khudkasht of less than 12 
years’ standing as representing bis share in the assets of the mahal. A, 
one of the co-sharers so in possession, sold his rights and interests to B. 
B got rent assessed on the sir, but not on the khudkasht of more than 
12 years' standing. A remained in possession of the sir and both kinds 
of khudkasht land. B was not allowed to claim from the other co- 
sharers a deficiency in his share of the profits arising from this state of 
things. 

(б) The whole of the culturable sir and non-tenancy land is not culti- 
.vateJ, but some co-sharers are in possession of so much of it as represents 
their respective shares, while the others are in possession of less, the 
rest of the land remaining uncultivated. In the absence of any annual 
accounting between the co-sharers, and of any obstacle preventing the 
other co-sharers from taking possession of their legitimate shares of 

1 14 A. L. J. 209=2 Rev. aod Cr. L. J. 69. 

2 Bhagwant v. Arjwif 14 A. L. J. 209=2 B. and Cr. L. J. 69=32 1. G. 617. 
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such lands, it would be a fair inference that the co-sharers in possession 
of their full shares were in such possession under some private agree- 
ment or arrangement with the others, and they would not bo accountable 
to such others for their receipts. 

(c) The whole of the culturable sir and non-tonancy land is cultivated 
by co-sharers, but the land in the cultivation of each does not correspond 
to his share, some having more, some having less, than their shares. If 
there has been no accounting for a large number of years and during 
this period those in possession of more land than their shares have 
without challenge or objection pocketed the entire profits of the land in 
their possession, it would be a fair inference that they realise less 
than their share of the rents from tenants, and the two represent their 
respective shares of the assets of the mahal In such a case they are 
not accountable to the rest. It would, however, bo open to the rest 
to displace this inference by showing th it there are no rent-paying 
tenants in the mahal, or that the rent-paying tenants have been assigned 
to one or more of the other co-sharers in lieu of the whole or part of 
their shares of the assets of the mahal, or that the co-sharers in posses- 
sion of more land have also realised their full respective shares of the 
rents from tenants. In such a case, snch co-shirers are clearly accountable 
for the excess land to such of the other co-sharers as have not been 
in a position to receive the whole of their respective shares of the 
assets of the mahal. 

(d) The whole of the culturable and non-tenancy land is not culti- 
vated by the oo-sharers, but some are in possession of more than their 
respective shares of such land. In the absence of any obstacles placed 
in the way of the others in cultivating the rest of the culturable lands, 
considerations similar to those in (c) apply. 

(e) The whole of the culturable sir and non-tenancy land is not 
cultivated and each co-sharer is in cultivation of less than his proper 
share of such lands, the rest remaining uncultivated. In such a 
case the court may infer a mutual arrangement or it may not ; and it it 
does not, the qae.’<tion is whether a co-sharer called to account is in 
possession of more than his share of the actually cultivated land ; and 
if he is, he is accountable to the others. At least, such is the effect of the 
decision in Angad Singh v. Zorawar Singh} In Bhirug Rai v. Hazan 
Rai,^ he was not held accountable The position is open to grave 
doubts and cannot be accepted as unhesitatingly true in all cases. The 
terms of the tcajib-ul-arz may throw some light on the matter. 

If a co-sharer has planted trees on a sir, he is bound to account 
for the profits in the same way as if he had planted wheat.® 

Abadi land occupied by a co-sharer and turned into cultivation 
has to be taken into account.^ 

1 16 A. L. J. 146=*4 Bev and Cr L. J, 89. 

2 TV U. D. 825=6 B. D. 406. 

3 Pearey Lai v Nathu Singh, XV 0. D. (II C) 24=15 L B. Bev. 181. 

♦ Beni Kuan v. Muh. Ahsanullah Khan, 1935 A. I. B. All. 161— XV D. D. 
(B. 0.) 11—15 L. B. Bev. 107—3 A. W. B. 316—18 B. D. 94. 
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As regard collections o£ rents, the wajib-ul-arz should show the 
practice in collecting rents. If each co-sharer was entitled to collect 
his share of the rents, he was entitled to keep what he had collected 
to the extent of his share and as he was not an agent for the others, 
ho was not aocountable to those who through bad luck or want of duo 
diligence had not been able to collect their proper shares.^ 

Under section 245 (1'^ a lambardar is, in the absence of a contract or 
usage to the contrary, entitled to collect the rents. 

Where by arrangement between themselves, co-sharers make 
collections, no question of negligence of the lambardar sued as a co- 
sharer under section 23 L arises if the total amount of rents is not 
collected.* 

If the defendant had made collections not only on his own account 
but on behalf of the plaintiff as well, e. g., as karta of a joint Hindu 
family, the plaintiff was entitled to his share of the collections, even 
though the collections were not in excess of the defendant’s share.* 

As to (h) t. an agreement about accounting for receipts, the 
practice of a large number of years will be the best guide. If there 
has been no accounting among the co-sharers for a long period, the 
inference is irresistible that there was no agreement about accounting. 
The profits of land cultivated by each co-sharer will be taken into 
account. 

A co-sharer is entitled to no more than what is due on his actual 
share. If ha is recorded as owner of one-third but a competent civil 
court has held him to be theo.vner of a fourth share only, although 
after the decision of the revenue court under appeal, the appellate 
court will award him profits on the fourth share only.'^ 

Where a co-sharer has usufructuarily mortgaged his share or a 
part of it, or sold a plot out of it, he and his mortgagee or vendee must 
be looked upon as one unit, and if they together are in receipt of more 
profits or are in possession of more sir and khudkasht lands, than the 
combined share (taking the net annual rent into account) entitles them 
to, he must account for the excess profits to a co-sharer who receives 
less than what he is entitled to.* 

1 Kalka Stngh v. Jwala Prasad, 3 Kev. sod Cr. L J. 105=19 0. C 326=38 1. C. 
89. 

* Oovind Ram v. Jugal Ktshore, 1932 A. I. B. All. 245=XII U. D. (H. C ) l37 
=136 I. C. 76. 

* Digambar Stngh v. Birendra Nath, 52 All. 436 = 1930 A. I. R. All. 313=1930 
A. L. J. 286=127 I. C. 518=14 B. D. 164. 

* Digambar Singh v. Birendra Nath, 52 All. 436=14 R D. 164. 

® Jadu Nath Singh v. Banuman Singh, 53 All. 794=1931 A. I. B. All. 668= 
1931 A. L. J. 589=12 L. B. Rev. 280=133 1 0. 47G=XII U. D. (H. C.) 168= 
15 R. D 554, Sheo Murat Singh v. Dip Narain Singh, 1937 A. L. J. 1351=1938 R. 
D. 139 ; Bisheshar Stngh v, Oaya Baksh Singh, 1938 A. I. B. Oudb 227=1938 0. W. 
N. 878=1938 R. D. 755. 
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FlaintiEE and defendants were in exclnsive possession of the cultivated 
portion and in joint possession of the uncultivated portion of a village, 
The custom as to the latter was that if a co-sharer should cultivate 
waste land newly broken ho would pay rent like a tenant. A co-sharer 
did break up waste land and cultivated it. Held, ho had to pay rent 
as a tenant to the other co-sharers in proportion to the shaves held by 
themA For, rent payable by a co-sharer for land cultivated by him as 
tenant cannot bo taken into account as profits of the other co-sharers 
in his hands.* A co-sharer has to account for nazranas received by 
him.* 

Where a co-sharer cultivating land avers that he does so as tenant 
and not as co-sharer, the first thing to see is whether he was a tenant 
before ho became a co-sharer ; if not, his possession, though he is 
recorded as tenant, may be regarded as that of co-sharer, unless of 
course^ a definite contract of tenancy after his becoming a co-sharer 
is proved. 

4. Only actual collections made by each co-sharor will, subject to 
section 232 be taken into account ® A pre-emptor cannot sue the vendee 
for profits between the dates of the sale and of mutation of names, which 
have been collected by the lambardar but not paid over.® 

234. In any suit under section 224, section 226, section 
Provision for joinder 227, Section 228 Or Section 231 the plaintifE 

of parties and form of may sue any number of co-shiirers collec- 

decree in certain suits. tively, but in such case the decree shall 

specify the extent to which each of the defendants is affected 

thereby. 

This reproduces in effect section 228 of the Act of 1926. 

See uoles to the sections specified. 


CHAPTER XIII. 

Compensation and Penalties. 

235- In this Chapter “ tenant ” shall include an under- 
Application of this proprietor and a permanent lessee. 

Chapter to nnder- 
proprietors, etc. 

1 Huhlal V. Bam Charan, 3 A. L, J. 472. 

2 Kalyan Singh v. Rtija, III U. D 345=>4 B. D. 150. 

3 Narotam Das v. Narain Das, 6 R and Cr. L. J. 49=22 0. C. 264=54 I. 0. 
232. 

* Din Dayal v. Tarak Nath, 1932 A. 1. R. All. 241=16 R D. 369. 

5 Ram Lai v. Tasvduh Ali, 2 I. C. 260 ; Abdul Rashid v. Abdul Latif, 28 A. W. 
N. 68. See also Balioant Singh v. Gokaran, 9 All. 519=7 A. W N. 135 ; Jhargad 
Mai v. Durgadat, I U D. 372=1 Rev. and (Jr. L. J 100 ; Nilkanth v. Rup Singh, XI 
U. D. (H. C.) 274=11 L. R. Rev. 230. 

6 Srikishen Lai v. Almaram, 19 All. 261*= 17 A. W. N. 46. 
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This is new and makes the provisions of this chapter applicable to 
under-proprietors and permanent lessees as they are applicable to tenants. 

For the meaning of “ under-proprietor ” see section 3 (3) and note 
No. 27 to section 3 supra and for that of “ permanent lessee ” see section 
3 (15) supra. 

236. If any person— 

Tenant entitled to («) knowingly collects any sum or 

oompenaation for illegal produce in excess of the amount due as an 
exactions. arrear of rent or sayar ; 

(d) charges interest on an arrear of rent at a rate exceeding 
that allowed by this Act ; 

(c) infringes the provisions of section 90 or collects any 

sum which is irrecoverable under the provisions of 
section 91 ; 

(d) collects any rent of which payment has been remitted 

in accordance with the provisions of this Act, or, 
before tlie expiry of the period of su=»pensioii, 
collects any rent of which payment has been sus- 
pended in accordance with the provisions of this 
Act j 

(e) without reasonable cause, credits a payment made 

towards rent or sayar otherwise than to rent or 
sayar or otherwise than in accordance with the 
provisions of section 130 ; 

the tenant or lessee or licensee of sayar, as the case may be, shall 
be entitled to recover from such person such co npeus.itiou not 
exceeding two hundred rupees as the court having regird to the 
circumstances of the case, may decree, in addition to any amount 
or value of any produce which may have been so collected, 
charged or credited. 

1. Clause (a; Corresponds so .section 48 of the Agra Act of 1926 
and sections 17 and 108 (.9) (.«) of the Oudh Act. Section 48 of the Act 
of 1926 reproduced section 36 of the Act of 1901. 

The excess collection must have been knowingly, i. e., with knowledge 
that excess was being colloctel. In a case of dispnie as to the amount 
or quantity, will the laudholdar escape the penalty by saying that 
he did not act knowingly, but aocording to his knowledge or belief. 

The head lessor is not the landholder of a sub-tenant of his lessee.* 
Collects implies a collection to have been made privately and not by 
means of a suit,* and means collected after demand.^ Where the 
defendant sublet to the plaintiff for the purpose of raising crops to be 

* See Ganga v. Makhan, 4 A. W. N. 6bb. 

* Bam Prasad v. Bam Tahal, Marsh, 656 ; Chandramam v. Dsvendra, th., 420. 

3 Marsh, 656. 
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shared between them, and the defendant misappropriated the whole 
crop, the plaintiff’s suit for a share thereof was held not to full under 
section 48 of the Act of 1926 * A suit by a grove-holder for the value ) 
of fruits appropriated by his landholder was not under the section’ 
because there was no exaction as required by the old Act. Now this 
is no longer good law. 

If more rent than what is payable is knowingly collected he has right 
to sue under section 236 (aj.® 

If the rent realised is what has been previously paid, though more 
thin wh>i Aus the rent payable, ex iction had to be proved^ under the 
Aci of 1926. Now however the word “ exact ” has been replaced by the 
words “ knowingly collects.” 

Where by iniaiake or some confusion the right amount of the rent 
of a tenant is collected twice over by two different co-sharers, no , 
quesiion of wrongful collection under section 236 (a) arises, and a snit ", 
for the excess amount realised lies in a civil coort, e.p., a small cause 
court.® 


An amicable recovery of revenue will bring the case under the 
section.® 


Suit.— .4 suit under section 236 (a) is item No. 16 of Group A 
of I he E'ourth Schedule ; it is triable by an Assistant Collector of the 
first class, irrespective of value with a right of appeal to the civil court, 
The limitation is three months from the date of ihe collection and court- 
fee payable is eight annas. 

2. Clause (,6) is new— Excess interest charge is now penalised. The 
remarks made as to suits uuder clause (a) apply. 

Exaction of interest not due or more than what is due is under the j 
section.^ I 


This clause gives a right of suit for excess of interest realised. The 
suit is No. 16 ot Group A of the Fourth Schedule. The limitation is 
three months from the date of the charoing. The court-fee is 8 annas. 
Other remarks made as to suits under clause (a) apply. 

3. Clause (c) The infringement spoken of hoie is the taking of a 
premium for adiniiting a tenant to tenancy or imposing a condition of 
service, grai uitous or paid on such tenancy or levying an illegal cess. 
A suit undrr the clause is in No. 16 of Group A of the 4th Schedule. 
The remaiks made in respect of .suits under clause (a) apply. 


-XIV 


1 Ghiiribullah Piamamk v F.ilctr Mahomed, 10 VV. It 2)3 
^ Rabi Partab Hingh v. Ham Pratad, 45 All 725—21 A. L. J. 6^6“V U. U. 
(a. U.) 284=10 Kbv. and Gr L. 14=4 L. K. Bev. 331 = 1922 R. C. 467. 

3 Ganpat V. Ham Gopal Singh, 1933 A. I. B. All 954=14 L. B. Bev. 679= 

U. D. G.) 123 

4 Ijanpat V Ham Gopal Singh, 1933 A. 1. B. All. 954= 

R. U 798=XIV U. U (H. G } 123 

5 Audul Juld Khan v Gulab Singh, 1933 A. I. R All 392=14 B. Bev. 

XIV U. U tH G.) 39. , 0, 

e Mohan Lai v Ham liatan, VI U- D. (U. G.) 486=6 L. B Bev. (OndhJ »i' 
0. W N. s39 = 12 0. L, J. 56=83 I. G. 538. 

8 Stje Tafazzui Munain v. Badle^ 11 U. D. 113"»3 B. and Gr. L. J< 100* 


=14 L. B. Bev. 679=17 
262= 




\ 
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4. Clause (d) A suit for the recovery of any remitted or suspended 
rent is prohibited. This clause provides a suit for compensa ion for 
collection of a remitted rent or a suspended rent before the expiry of the 
period of suspension In the earlier Acts there was no specific provision 
for the recovery of such compensation. Section 73 and section 74(2) 
of the Agra Act of 1926 and section 19-A of the Oudh Act were the 
nearest approach to it. It was heli that a voluntary payment of a 
suspended rent was not prohibited.^ 

Suit,— A suit under the clause is in Schedule TV, Group A, No, 16. 
The limitation is six months, the other remarks made in respect of suits 
under clause (a) apply. 

5. Clause ie) This clause gives a right to sue for compensation for 
non-compliance with section 130 In the Act of 1926 section 142 
provided for a suit for compensation for the reasons stated in this 

^ clause. 

Suit — The suit is in No. 16 of Group A of ihe 4ih Schedule and the 
remarks made as lo clause (d) apply. Limiialion of six munths runs fiom 
the date when the payment was wrongly credited. 

6. The tenant shall be entitled, etc — The maximum amount 
recoverable as compensation is Rs. 200 and not double the amount of the 
rent as under section 48 of the Act of 1926. 


I 






237. When in any suit for arrears of rent the court 6nds 

thiit the landholder has without reasonable 
penaatTon in cause refused or neglected to deliver to the 

tenant a receipt, or neglected to prepare and 
retain a counterfoil of the receipt in the manner prescribed by 
section 1.S3, in respect of any year to which such suit relates, it 
may award to the tenant such compensation, not exceeding 
double the amount or value of the rent paid, as it may decree. 

This reproduces in effect section 143 of the Act of 1926. 

The section impose.s upon the landholder a duly to give a piopor receipt 
for rent paid and retain a counterfoil theieif, failure in any one of whii h 
respects exposes him to the penalty mentioned in the section sh mill a 
question of such payment ari.se in a suit between the landholder and she 
tenant. Dues any suit include a sail in a Civil Couit ? 

238. If a landholder collects any rent of which the jiayment 

Penalty for collection been remitted in accordance with the 

reot remitted or bus- provisions of this Act, or, bclore the expir- 
pended. ation of the period of suspension, collects any 

rent of which the payment has been suspended in accordance 
with the provisions of this Act, the whole of the revenue or rent, 
,aB the case mav be, remitted or suspended in his favour shall 
become immediately payable by him. 


This reproduces the effect of section 76 of ihe Agra Act of 1926. 
t Emperor v. Bam Sarup, 13 A. L. J. 619=1 Bev. and Cr. L. J. 23=30 I. C. 722. 
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239. IE any person habitually refuses, or neglects, to give 
Penalty for habitaal receipts in accordance with the provisions of 
rpfnsai or neglect to section 133, he shall, 'on conviction by a 
give receipts. criminal court, be liable for a first offence to 

a fine not exceeding one hundred rupees and for a sftcond or 
subsequent offence to imprisonment for a term not exceeding 
three months or to fine not exceeding five hundred rupees or 
to both. 

This section is new and provides for punishment for hahitnal refusal 
or neglect to give receipts in accordance with the provisions of section 
133. 

240- (i) Any person against whom a decree or order of 
ejectment from a holding or any portion 
Penalty for illegal thereof has been executed under the provi- 
en ry on a o ing. Pions oE this Act, or Under the Agra Tenancy 

Act of 1926 or tlie Oudh Kent Act, 1886, and who, so 
long as such decree or order remains in force, re-enters or 
attempts to re-enter, into occupation of such holding without 
the written consent of the person entitled to admit him as tenant, 
shall be presumed to have done so with intent to intinaidate or 
annoy the person in possession, within the meaning of section 
441 of the Indian Penal Code. 

(3) IE a landholder enters or attempts to enter upon a holding 
in the possession of a tenant with the object of dispossessing him 
of such holding, otherwise than under the provisions of this Act, 
such landholder shall be presumed to have done so with intent 
to intimidate or annoy such tenant within the meaning of section 
441 of the Indian Penal Code. 

(5) Where a person is convicted of aii offence of criminal 
trespass in the circumstances stated in sub-section {!) or sub- 
section (3), and it appears to the court convicting liim that any 
person has, by reason of anything done in the course of the 
committing of the offence, been dispossessed of any land, the 
court may, if it thinks fit, order the dispossessed person to be 
restored to the possession of such land. 

1. Subsection (1) correspond.s to .'ubsection (li of section 95 of the 
Agra Act of 1926. Sub.section (2) is new. Subsection (3) corresponds 
to subsection (2) of section 95 of the Agrji Act of 1926 

2. Written consent of the person entitled to admit as tenant is neces- 
sary. Oral evidence of re-admission is not, admissible * Mere acceptance 
of rent docs not necessarily prove readmission to tenancy.* 

1 Badri N'lram v. Suiaj Ham, 1938 K. D. G52 ; TFaii Mohammad v. Btni Chatdi 
B. B. 9 of 1934-=XV 0. D. (8. D.) 28. 

2 Radhey Mohan Lai v. Sachhpal Singh, 1938 li. D. 788. 
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CHAPTER XIV 

Phoceddbe and Jurisdictions op Courts 

General provisions 

241- In section 246, sub-section (2) of section 247, section 
Meaning of “ proprie- ^86 und section 287, the words “ proprie- 
tary right ” in ceitain tary right ” shall include the right of an 
under-proprietor. 

This is new but. not a departure from established law. 

242. Subject to the provisions of section 286 all suits and 
Saits and applications applications of the nature specified in the 
cognizable by revenue Fourtli Schedule shall be heard and deter- 
contts only. mined by a revenue court, and no court 

other than a revenue court, shall, except by way of appeal or 
revision as provided in this Act, take cognizance of any such 
suit or application, or of any suit or application based on a cause 
of action in respect of which relief could be obtained by means 
of any such suit or application. 

Explanation.— \t the cause of action is one in respect of 
which relief might be granted by the revenue court, it is im- 
material that the relief asked for from the civil court may not be 
identical with that which tlie revenue court could have granted. 

o 

1. This reproduces in effect section 230 of (he Agra Act of 1926 and 
corresponds to the first paragiaph of section 108 of the Oudh Act, and 
section 167 of the Act of 1901. 

Section 230 of the Act of 1926 also corre 'ponded to the opening words 
of sections 93 and 95 of the Rent Aet.«, section 23 of Act X, ai.d section 1 
of Act XIV of 1863. Section 93 of the Rent Acts related to suits and 
section 95 to applications. The Tenancy Act of 1901 reduced almost all 
the matters comprised in the clauses of section 95 to suits. 

2. The word adequa'c ” has now been removed from before “ relief,” 
with the result that Civil Court’s jurisdiction in matters under the Act 
will be further restricted. If the Revenue Court can grant relief, though 
not an adequate one, according to the plaint allog ition, the Civil Court’s 
jurisdiction will he barred. For instance, if the relief a-ked for is a dec- 
laration as to plaintiff's title, say as adopted son, or as widow or daughter, 
or validity or invalidity of a document or lease, and the main purpose 
of the suit is to get one of the relief which the plaintiff can got under 
the Act, e. g., ejectment, or a relief under sections 59 or 61 or 63 the 
Civil Court will have no jurisdiction to try the suit. 

The test of jurisdiction is whether a Revenue Court can gr.snt relief 
in respect of the cause of action, and not whether the particular relief 
asked for in the plaint could have been so granted. This was also the 
approved view under the Act of 1901. -t 
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What the expression “ oE any suit or application based on a cause o£ 
action in respect of which relief could he obtained by means of any such 
suit or application ” means i^— -look at the allegations of fact in the 
plaint or application which constitute the plaintiff’s cause of action ; then 
determine whether on such allegations a Revenue Court constituted under 
the Tenancy Act could or can grant relief, such relief being one of those 
which it is competent to grant under the Fourth Schedule If your answer 
is in the affirmative, refer the plaintiff to a Revenue Court if he is not 
already there. 

If the plaintiff can, on the cause of action which is the foundation of 
his suit, get relief from the Revenne Court, he will not be perniitted to 
resort to a Civil Court, because the relief he asks for cannot in words be 
granted by a Revenne Court. ^ 

As under the Rent Acts, juri.«diction cannot be extended so as to 
give courts of special jnrisciction anthwity to de' ermine matters 
which are properly within the cognizance of Civil Courts® At the 
same time full effect must bo given to those special provisions, and 
jurisdiction will not be restored to the ordinary tril.unals merely by 
investing the suit or application with a different form any of those 
enumerated in the Groups : the Revenue Courts will have jurisdic- 
tion not merely in these suits or applications, but in all cases in 
which a suit or application might have been made,® based on a cause 
of action in respect of which relief could be obtained by means of such 
suit or application. 

Where a question of jurisdiction is raised the court must try and 
decide it * 

Defect of jurisdiction cannot be pleaded for the first time in execution 
of a Civil Court decree in a suit which was within the exclusive jurisdic- 
tion of a Revenue Conrt when sections 290, 291 wonld have been appli- 
cable to the suit.® 

PlnintifiE in a civil suit can not urge in Letters Patent Appeal that 
the Revenue Court was the proper forum.^ 


1 Dutji 7. Bala Kumear, 1932 A. L J. 521=1932 A. I. B. All. 460=16 B D. 
434=XII U. D. (H 0.) 143=13 L B Bev. 282 (unit for iovnlidatiDg a lease by a joint 
teoBot and for possessiou in reveone court) ; Ram Pargath v Ajodhya Dal Udai 
Pariah, 12 O. C. 90=2 I C 269. 

2 Mahadeo v. Baehu, 11 All. 224=9 A. W. N. 87 ; Shankar Sakai v. Dindial, 10 
AWN 145. 

3 Maheth v. Rat (Jhander Rai, 13 All. 17=10 A. W. N. 239. 

♦ Bhoga Singh v. Pokhar Singh, 8 O. C. 353. 

5 Cantonment Board v. Kiehan Lai, 57 All. 1 (F B.)=1934 A. L. J. 409=193* 

A. I. B. All. 609— XV U. D. (II C.) 105=18 L. B. Bev. 326=149 I. C. 636=3 A. W. 

B. 721=18 B D. 275. 

« Anrvdh Rai v. Sant Pratad Rai, 1 935 A. I. B. All. 746— XVI D. D. 216= 
1935 B. D. 183=155 I. 0. 589. 
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Where in execution of a rent court decree a house is sold and an appli- 
cation under Order 21, Rule 89, Civil Procedure Code is allowed up to the 
Board of Revenue, the auction purchaser can not sue in a Civil Court that 
the decision was ultra vires and the sale to him should be condroied.^ 

Section 242 does not bar the granting of an application for restitu- 
tion under section 144, Civil Procedure Code, to a party successful in the 
appeal from a decree under which he was dispossessed even as against a 
tenant let in by the person in whose favour the reversed decree was passed 
and who was put in possession under it.* 

Kunj Behari Lai v. Ghanshtatn Das^ should be noted. A purchased 
an 8 anna share in a mahal from C, the lambardar being B. B ptid out 
of court to A the profits due for two particular seasons after the sale C 
sued B for the profits of those seasons and obtained a decree and sati-fac- 
tion thereof. Then B sued ^4 in a Civil Court to recover what he had 
paid to A, interest, damages, and the costs of defending C’s suit. The 
arbitrators to whom the matter was referred awarded to 5 a lump sum, 
which came up to about 80 per cent, of the amount claimed, but gave no 
reasons, which they were not hound to. Now, A sued R in a Revenue 
Court for the profits of those very seasons. One of the defences was that 
the Civil Court which had exclusive jurisdiction in the suit, B vs. A, had 
decided the matter and theiefore the Revenue Court could not entertain 
the suit. The court did not decide the point, but proceeded to decree A's 
suit on the ground that it was impossible to say that the matter now in 
dispute was decided in the tonner suit, although the decree awarded 
therein must have included some at least of the amount claimed for pro- 
fits. The case is not an authority for anything in the nature of a rule 
of law, 

Two things are necessary to found special jurisdiction, vis., (1) the 
parties must fill the positions assigned to them in the Act ; and (2) 
the relief awardable must be such as a Revenue Court is competent to 
grant. 

3. Subject to the provisions of section 236 — That section en- 
joins the Revenue Court to refer to a Civil Court an issue as to proprie- 
tary title, and gives a right of appeal to the Civil Courts should the plea 
of proprietary title bo raised in the appeal. 

4. Suit not between the parties indicated. — The Tenancy Act, by 
referring to the sections which relate to various suits and applications 
mentioned in Schedule 4, indicates clearly the parties to these suits and 
applications. Suits which are not between the parties so indicated will 
not come under the Fourih Schedule, in considering whether a party to 
a suit is one of those contemplated by the section under which ihe suit 

1 Chhahaurt Khan v. Ftr Bakih, 31 All. 279=2 1 C 32. 

s Sukhan Stngh v. Urna Shankar^ 1934 A. L. J. 1229=™ 1935 A. I. B. All. 65^ 
XV U. D. (H C.) 294=16 L B. Bev 20=152 I. C. 663=1934 A. L. B. 1023=4 
A. W. B. 10U1=18 B U. 502. 

3 1922 A. 1. B. All, 397=8 Bev. aod Cr. L. J. 165=4 U. P. L. B. (A.) 3=65 I. 

a 630. f 
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is brought one must keep in mind the provisions of clause (1) of section 
3, that words and expressions used to denote the possessor of any right, 
title or interest in land, whether the same he proprietary or otherwise, are 
to include the predecessors and successors in right, title or interest of 
such peison. For instance, the heir of an occupancy tenant who suc- 
ceeds to and takes up the holding of the deceased is the occupancy tenant 
for all purposes ; and hence a suit for arrears of rent of the holding due 
from the deceased will lie against him. The office of a lamhardar is per- 
sonal, His heir cannot bo said to be his successor in the right, title or 
interest in the lamhardari. See note No 9 to section 230. Similarly, a 
suit under section 183 can he brought only by a tenant against his 
landholder. See notes to section 183. See also notes to section 59 and 
section 61. 

Sureties are not liable to be sued in a Bevenue fJourt.* A landholder 
may sue the principal or the suiety first, as he is advised. 

Suit between lanJkohiers and tenants — As a tenant can apply to a 
Revenue Court for declaration of his status, we find that section 288 
expressly provides that should the defendant in a civil suit set up a 
tenancy, an issue on the point should be referred to the Revenue Court, 
and the suit stayed until the final disposal thereof, and the decision 
should lie according to the final verdict of the R’*venu 0 Court. We have 
seen that where the status of the defendant as tenant is admitted, a suit 
for any of the reliefs mentioned in the Fourth Schedule must he brought 
in a Revenue Court. In most of these matters the landholder is the only 
person who can sue or a[)ply. 

A suit by a person for a declaration that he is a tenant lies in a 
Revenue Court. Any suit brought by a person, admitting himself to be 
a tenant of the defendant, must lie in a Revenue Court and if the 
defendant admits that the plaintiff is a tenant, the question as to the 
exact relation between the pirties and the incidents, nature, class, extent 
and terms of the tenure can be determined by a suit by either party 
under section 61. 

See note 7 to section 59, and note 17 to section 183 where the 
question of jurisdiction is discussed. 

When a mortgagee of an occupancy tenant forecloses, the landholder 
may sue to eject him, but this does not prevent him from getting a Civil 
Court declaration that the mortgage and decree are null and void so far 
as he is concerned.^ 

Part B of section 108, Oudb Rent Aot, which related to suits by 
under-proprietors or tenants against proprietors or landlords, was held 
not to include a suit by a tenant against a stranger who kept him out 
of possession.^ This will also be so now 

^ Muhtab V. Debi, 6 A. W N. 241, 

2 Lachmi Naratn v Kalka Prasad, 13 A L. J 49=-26 I. C. 419. 

3 Gaya Din v. Lodhi, 2 Luck 137=1927 A I. R. Oiidh 108=VIII U. D. 
(H 0) 144=8 L. R. Kbv. 14.5=1927 R C 145-=4 0 W N. 109=100 I. 0. 199=U 
B. D. 4 ; Baboo v. Lotan, 1927 A. I K. Oud.i 377—VllI 0. U. iH. 0.) 92«8 L. 
Bev. 97—1927 B. 0. 52—93 I. C. 57—10 B. D. 182. 
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In the first mentioned case the plaintiS alleged himselE to be the 
tenant o£ a land bat was never in actual possession of it, though he paid 
rent for it to the landlord who accepted It, and who was impleaded in 
the suit. He sued for possession. The suit was against a person who 
had cultivated it without a lease or contract from the landlord and kept 
the plaintiff out of possession. The snit was held outside the scope of 
section 108(101, becanse the plaintiff had never been in possession and 
his title had to be tried out and found in his favour before he could get 
a decree. The same held good in Agra, This was also the view in 
Muhammad Mehdi v. Ram Dei.^ 

In a suit by a landlord in relation to rent or for ejectment or by a 
tenant to establish his tenancy, the relation of landlord and tenant has 
to be admitted before section 242 will apply.^ 

Tenants in by a thekadar become tenants of the owner on the expira- 
tion of the theka. The owner’s suit for ejectment of any such tenant 
section 242 will apply 

A sued H in a civil court for rent and for possession in default in 
respect of a plot. B pleaded tenancy under a court decree. The civil 
court can look into the decree whether ^ is a tenant, and, if it finds that 
he is not, can dispose of the snit according to law.* 

Suit between eo-sharers. — See notes to sections 230y 231. When a 
person poses as lambardar, and his position as such is denied, section 233 
(e), Land Revenue Act, shows that he cannot go to a Civil Court to 
have his status declared ; and, if he has been appointed as a lambardar, 
the co-sharers cannot go to a Givi) Court to set aside the appointment. 
Where a person sues as lambardar for arrears of revenue, and the 
defendant denies his position, section 286 points out the procedure to be 
followed. 

The question whether a person lawfully in possession as mortgagee 
must give up possession to his mortgagor when the latter acquires 
exproprietary rights is not within the section and may be agitated in a 
Civil Court.® A suit for profits of land wrongfully received by a vendee 
is a Small Cause Court suit.® 

A co-sharer may sue in a Civil Court another who has dispossessed 
him from joint possession of a plot of land,’ or under section 180, q. «. 

A suit for mesne profits against persons, one of whom is the lambar- 
dar but who in law has no right to any share in the mahal, who have 
kept the plaintiff out of possession of his property in the mahal, is one 

» XII D. D. 69=12 L. R. Rev. 31. 

3 See Chandrika Balesh Singh v. Baghv Nath, 16 0 C. 105=18 I. G. 284. 

3 Gopal V. Jhau Lai, 22 0. 0. 52=6 0. L. J. 176=51 I. 0. 402. 

* Muhammad Ali Raxa Khan v, Menda, 6 0. G 341. 

3 Ohitalal v. Bam Autarlal, 9 A. L. J. 547=15 I. G. 488. 

3 Bhola Nath y. Ghure, 22 I G. 8l6. 

’ Baldeo v. Mohan, 1924 k. I. B. All. 866=10 Bey. and Or. L. J 149=1924 B. G. 
92=VI D. D. (H. 0.) 66=6 L. R. Rey. 113=84 I. G. 1000=9 R. D 366. 

T. A.— 91 
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against trespassers and therefore maintainable in a Civil Courl^,^ but a 
co-sharer (or his lessee) who has appropriated more than his share of 
the land or assets is not a trespasser and hence a suit for mesne profits 
cannot be brought against him in a Civil Court.® 

Chapter XII does not apply to co-sharers in a tenancy. lienee a suit 
for profits in respect of a holding,® or of a larger area occupied by one of 
the co-sharers lies in a Civil Court.* 

Suit between proprietor and rent-free grantee. — There is no provision 
in the Act under which a person can go to a Revenue Court for a declara- 
tion that A is or is not rent-free grantee ; and hence, apart from m 
judicata, a Civil Court is the proper forum for a suit for such a declara- 
tion.® Where a proprietor sues to resume or to have rent or revenue 
assessed on land held rent-free the defendant may plead — 

(1) that the land is not liable to resumption under .section 195 ; 

(2) that it is exempt altogether under section 191 ; 

(3) that it is not liable to have rents assessed, as (a) it was not 

held on a grant or (b) lie has acquired proprietary rights 
in it under section 192 of this Act, or section 93, Land 
Revenue Act ; 

(4) that he is not liable io have revenue assessed on it as he holds 

it revenue-free ; 

The defendant cannot apply or sue for any of the in.ilter.^ menlioned 
in (1), (2) and (3) in a Revenue Court ; and hence a suit for any such 
matter may be brought in a Civil Court. As regards (4), it appears 
that if the land was given revenue-free conditionally or for a term, and 
the Settlement Officer or the Collector has assessed that land to revenue, 
section 263 (j), Land Revenue Act, bars any enquiry by the Civil Court 
and if in the case of a land not recorded as revenue-free, the Settlement 
Officer assesses it to revenue under section 92 (3), Land Revenue Act, 
for failure of the holder to prove his title to hold revenue-free or reports 
the matter to the Government under sub-section (2) of the same, the 
order of the Government is final and cannot be challenged in a civil 
suit.® 

Conclusion.— It therefore appears that though the words “ in respect 
of which relief could be obtained by means of any such suit or applica- 
tion,” are general, they mean only “ brought or made by the plaintiff or 
applicant.” 

t Sheobaran Singh v. Bbagwan Sahai, 41 All. 286*=17 A. L. J. 313. 

* Amnulla v. Bajira, 3 A. L. J. 767—26 A. W. N. 232. 

s Data Bam v. Dhara, 1938 A. I. B. All. 376= 1938 A. L. J. 519=1938 B. D. 
725. 

* Oanga Sahai v. Banii, 42 All. 64=17 A. L. J. 993=1 U. P. L. B. (A.) 129 : 
Jamna Das v. Misri Lai, 57 All. 852=1935 A. L. J. 112=1935 A. I. B. All. 271- 
XVI U. D. 67. 

6 But see Muhammad Abdul Ghafur v. Barbar, 12 A. L. J. 303=25 1, C. 206. 

* See Zalim Singh v, Ujagar Singh, 3 All. 167. 
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5. Suits, etc., of the nature specified. — The Board, as has already 
been seen, has ruled that the suits mentioned, irrespective of the status 
of persons by or against ■whom they are brought, are meant to be 
included by these words, and therefore a suit by an assignee of arrears 
of rent is cognisable exclusively by Revenue Courts. Whatever may 
have been the correct view under the Rent Acts, the Tenancy Act, by 
indicating the sections clearly as the basis of the various suits, shows 
unmistakably the parties between whom such suits may be brought. 

6. Of the nature specified. — These words extend the exclusive 
jurisdiction of Revenue Courts to suits which are not mentioned in the 
Fourth Schedule, but are of the nature specified therein.* The Court 
before which a question of jurisdiction is raised has to consider whether, 
the facts alleged in the pUint being taken to be true, a Revenue Court 
can grant the plaintiff any of the reliefs contemplated in that schedule, 
and whether the real effect of granting the relief sought would bo to 
award one of such reliefs. The Court must therefore look to the 
substance of the plaint and not to its form only, and see what the 
plaintiff substantially and really wants. For instance A may go to a 
Civil Court to get a declaration that he is the adopted son or widow of 
B ; but if the real object of the suit is to get A declared as against the 
landholder, the successor to a holding of B deceased, the Civil Court 
will not help him, see note 7 to section 59.* 

As two learned judges observed in Moola v. Bhuriya* where from 
the plaint, as framed by the plaintiff, it is deduoible that the sole 
object is really to obtain declaration of his right to a tenancy, the suit 
is triable by a Revenue Court, though one of the reliefs asked for is 
such a relief as could, if that alone bad been asked for, be entertained 
by a Civil Court. The thing to consider is the eventual object of the 
plaintiff and if he can attain the object by a suit in a Revenue Court 
he must go there. But this does not mean that in very case, where two 
reliefs have been joined in the same plaint, one by itself cognisable by 
the civil and the other by the Revenue Court, it would not be proper 
to permit the plaintiff to strike out the reliefs properly cognisable by 
the Revenue Court and pursue the relief properly cognisable by the 
Civil Court. In this case, the entire estate of a deceased was an 
occupancy holding, as appeared from the body of the plaint. The 
plaintiff ashed for a declaration that he was the adopted son of the 
deceased and in possession of his estate, and that the defendant bo 
enjoined not to disturb the possession of the plaintiff. It was held that 
the essential object was to got a declaration as to the plaintiff’s right 
to the tenancy, although if he had asked for the declaration alone he 
could have gone to the Civil Court. 

* See itieri Lai v. Cfopif 51 All. 114=“1928 A. I It. All. 638*=*12 R. D. 562. 

* But aee Ramdhari v. Baba Lai, 3 U P. L. B. (A.) 21=62 I. C. 101. 

3 1929 A. I, R. All. 613=1929 A. L, J. 1026=118 I. C. 583=XI D. D. (H. 0.) 
85—10 L. R. Rev. 356=12 R. D, 670 ; Ram Paryaah v. Adttya Dal Udai Pariah, 12 
0. C. 90=2 I. C. 269. 
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Jurisdiction depends on the real nature of the suit and not on its 
form. Questions as regards tenancy rights are within the exclusive 
jurisdictjion of revenue courts. ‘ 

Where on the allegations in the plaint, the court has jurisdiction, 
but on the evidence and facts the plaint allegations are found to he 
untrue or false, the snit ought to be dismis.sed, and the plaint should 
not be returned for presentation to the proper court.^ 

A suit in a Civil Court under s. 9. Bpecido Relief Act, as to an 
occupancy holding, is not independent to the provisions of this Act, 
and where the allegations in the plaint show the suit to be cognizable 
by a Revenue Court, the Civil Court acts without jurisdiction in 
entertaining it.® If plaintiff does not admit defendant to be co-tenant 
with him as claimed by the defendant, and sues within limitation from his 
ouster, the suit in a civil court is not bad * > 

On the other hand, if A claims a holding and the landholder denies 
his status as a tenant, and A is not in possession, a snit by the land- 
holder for a declaration that A is not his tenant, though very similar 
to a suit under section 60 does not fall therein, for the relief that 
may be granted is that a person named is the tenant of a holding and 
not that he is not such tenant ® If, however, the landholder, demands 
a declaration that B and not A is his tenant, the Revenue Court would 
bo the proper forum. If A is in possession of the holding, a suit by tbs 
landholder for a declaration that A is not his tenant and for his 
ejectment would be framed as a suit against a ire.spassor, and though 
very similar a suit under section 58 of the Act of 1901 (present section j 
175) does not fall therein. If the landholder alleges that the commence- 
ment of oocupation was as tenant, but that for some reason, e, g., 
denial of title, he has become a trespasser, the real object of the suit 
is to get ejectment of a tenant and a Revenue Court is the proper forum. 
The single judge case of AH J'lfar v. Phulmati,^ seems to be opposed 
to, though it is distinguishable from ina.smuch as A claimed pro- 
prietary rights. The seeming opposiiion lies in the decision to tnu 
effect that though the landholder admitted the commencement of 4 « 
occupation to be as a tenant but alleged that somehow the tenancy had 
terminated (by denial of title and successfully setting up by A of 
proprietary title in himself at settlement), the landholder’s suit 
A was framed as against a trespasser and therefore lay in a Civil Court. 
But there was also an alternative prayer that if A was found to o 

Kwit V. Tej Pal Singh, 1933 A. L. J. 1286=-XIV U. D. (H. 0.) 87 : 
Jangali v. Naubat, 1934 A. I. B. All. 680— XV U. D. (H. 0.) 76—15 L. B. Bev. w 
— 18B. D. 250. 

* Durga Pratad v. Om Prakaih, 1938 A. I. B. All. 39— XIX D. D. (H. 0.) 22 
1933 B. D. 49. 

5 Khunhnud Husain v. Janki Prasad, 63 All. 532 ; Rajwanta Kuar v. Mahshf 
Rat, XII U. D. (H. C.) 63—12 L. E Bev. 47—15 B. D. 785. 

♦ Brijnarain Lai v. OoTeul Prasad, 1935 A. L. J. 813— XVI U. D. 485 

6 Narain Rao v. Kalita, II U. D. 187 ; Musaffar Ahmad v, iiurUaa Sv»m, 
XIV U. D. (H. 0.) 81. 

< 13 A. L. J. 843— 30 I. 0. 54$. 
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a tenant, a declaration to that effect be granted. The reason assigned 
by him is “ It is clear from the written statement put in by the defen- 
dants (A) in this case that any suit (i.e., a suit by the landholder- 
plaintiff for a declaration under section GO) would be resisted by the 
defendants on the allegation that they were in proprietary possession 
of the land in suit. The question whether there is or is not a tenancy 
in existence between the parties calls for determination in some court or 
other. Strictly speaking, on the pleadings as they stand in the case 
before me, the existence of a tenancy is denied by both parties. The 
plaintiff says that, whatever they may once have been, the defendants 
are now mere trespassers. The defendants say that they are now in 
possession as rightful owners. It is conceivable that the Court, after 
trying out the issues of fact, might come to the conclusion that the 
plaintiff’s allegations as to the determination of the tenancy were based 
upon an error of law and that, as a matter of fact, the defendants were 
in possession as tenants. If so I think the plaintiff is entitled to a 
deelaration. The case is not covered by section 95, clause (6) of the 
Tenancy Act (of 1901) which refers back to section 6 of the same Act 
in which the different classes of tenant are specified.” 

The learned judge relied on Zubeda v. Sheo Charanf Chauharja 
Singh v. SarabjHf and Raja Ram v. Moti Begam.^ In 22 All. 83, A 
purchased the mortgagor’s right in certain land, the subject of a 
usufructuary mortgage, and redeemed the mortgage, but did not obtain 
possession of four plots of land on which the mortgagee had planted 
trees. A served notice on the mortgagee under section 3G of Act XII of 
1881 in respect of those plots. The Revenue Court held that the 
relation of landlord and tenant did not exist between the parties and 
directed A to seek his remedy in a Civil Court. A sued to eject 
the mortgagee in a Civil Court. The only point argued was that on 
account of the notice under section 36, A was estopped from saying 
that the defendant was not his tenant, and therefore A should have 
proceeded in a Revenue Court. The Court having decided that the 
relation of landlord and tenant did not exist between the parties could 
grant no relief whatever. The case in 10 A, L. J. 85, was somewhat 
similar. The case in II U. D. 755, was similar to 13 A. L. J. 843 
and was also decided by a single judge, who on the findings of fact 
and against the wishes of the plaintiff granted a declaration that the 
defendants were tenants of the plaintiff and held that denial of title is 
no ground for ejectment of an agricultural tenant, for which he relied on 
Ram Sukh v. Gokulohand.* Neither of those cases is exactly in point 
or supports the view of the learned judge in 13 A. L. J. 843. 

As to suits between two persons claiming a tenancy as rivals see 
note 7 (Hi) to section 59 at p. 323 ante. 

As to validity of leases, see note 7 to section 59 at p. 318. 

1 22 All. 83. 

» 10 A. L. J. 85. 

3 II U. D. 756. 

4 21 All. 143. 
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The decisions establish the following positions, viz., (1) that the 
court has to consider the substance of a plaint and not merely the form 
of it, and the relief really asked for, (2) that if the real relief desired 
is one that can be granted by a Revenue Court in a suit mentioned in 
the Fourth Schedule, a Civil Court should not entertain the suit, and (3) 
that if a competent Revenue Court has, in deciding a suit, which is 
within its exclusive jurisdiction, considered and decided a matter the 
decision of which was necessary to enable it to pass the decree which 
it did, that matter cannot be re-agitated by a civil suit. We have 
already discussed the other cases on this point in note 7 to 
section 59 ante. 

In Oudh. another rule was recognised, viz., that the Revenue Court 
could not finally decide a question of proprietary or under-proprietary 
title arising in a suit within its exclusive jurisdiction. 

The question arose mostly in suits to contest notices of ejectment and 
in suits for recovery of possession bicauso of wrongful di.spossession as a 
tenant, where the Revenue Court did not give effect to the plea that the 
party ejected was not a tenant but had a proprietary or under-proprietary 
right. As was observed by their Lordships of the Privy Council in 
Muhammad Abul Hasan Khan v. Praq^ the Rent Act conferred exclusive 
jurisdiction on Revenue Courts to decide matters relating to tenancy, 
leaving to Civil Courts the decision of questions relating to proprietary or 
under-proprietary rights. The Act contained no provisions investing 
Revenue Courts with powers to deal with the latter. Hence all that the 
Revenue Courts were concerned with in these types of cases was to see 
whether prima facie the person alleged by the landlord to be a tenant had 
a status higher than that of a tenant, i. e., was something move than ten- 
ant.^ If the court found him to have a higher status the suit was decreed 
without finally determining the question of proprietary or under-proprie- 
tary title. Whereas if the court did not come to this conclusion, it pro- 
ceeded to determine whether the person was a tenant on whom the 
landlord was justified in issuing the notice of ejectment or whom the 
landlord was within his rights to dispossess and its decision thereon was 
that of a court of exclusive jurisdiction which Civil Courts had no power 
to reverse in a civil suit. 

In Raghuhar v. Ramphal Singh,^ two judges observed that '• It seems 
to be settled law in Oudh, (1) that, in a suit to contest the validity of a 
notice of ejectment, if the plaintiff plead.s that he is not a tenant but has 
a right in that land which is inconsistent with his being a tenant, the 
question, whether he has such a right or not, is one which the revenue 
courts are not empowered to decide finally, but is one of which the Civil 
Courts can take cognizance; (2) that if the plaintiff admits that he is 
a tenant but denies that he is one not holding on special terms, the 
Revenue Courts have exclusive jurisdiction to determine whether he is or 

1 20 0. C. 8 (P. C.)=-15 A. L. J. 113. 

2 Man Singh v. Muhammad Mumtaz AH Khan, B. R. 8 of 1892 ; Raghu Rath 
Kuar V. Court of Wards, I U. D, 2324 

8 3 0. 0. 365. 
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is not a tenant holding on special terms; and (3) that, in cases in which 
the plaintiff has denied that ho is a tenant, and has set up a right in the 
land inconsistent with his being a tenant and the Revenue Court decides 
that he is not a tenant, but has the prima facie title in the land which 
he sots up, the Civil Courts have no jurisdiction to grant the defendant a 
declaration that the plaintiff is a tenant not holding on special terms.” 

In this ease the tenant had contested a notice of ejectment on the 
ground that he was not a tenant at will but held under a marwat grant. 
The rent court decided in his favour. The landlord sued in a Civil Court 
for a declaration that he was a mere tenant. The suit was held to lie. 

But the court also held that where the Revenue Court has decided that 
the plaintiff is not a tenant, or has decided that the plaintiff is a tenant, 
it has no power to decide the question whether the plaintiff is or is 
not a tenant finally, and civil courts can therefore take cognizance of 
such question. 

Now, under sections 286 and 287, as under sections 199 and 200 of 
the Agra Act of 1901, and sections 271, 272 of the Act of 1926 before, a 
question of proprietaiy and under-proprietary rights is not excluded from 
the cognizance of iievenne Courts, and these rulings will not hold good 
any longer. 

As to Civil Courts’ exclusive power to decide questions of proprietary 
or under-proprietary title arising in Revenue Court proceedings see 
the cases cited in footnote.* A landlord was held entitled to sue for a 
declaration that the land held by a tenant was not his if the notice 
of ejectment was cancelled on that ground.® 

As to the Revenue Courts’ exclusive power to deal with tenancy 
matters, see the cases already cited under sections 59, 61 and under this 
section, e. g., Badri v. Khurshed Ali Khan^ JDharam Raj v. Bhondit 
Khanf Bhawani Bhik v. Rup Maheslt^ Chhab JSarain v. Sri Krishna 
Bishnath Saran Singh v. Sitla Bahsh Singhj’ Sheo Ratan v. Ram 
iVamin,® Jagan Nath Singh v. Drigbijay Singh f Khiali v- Bekari Lal,^^ 


1 Debt Bahsh v, Sam Dham, 19 0. 0. 68=-2 B. and Cr. L. J. 276. But see Janhi 
Prasad v. Salig Bam, 2 0. 0. 96 ; Muhammad Abut Hasan Khan v. Prag, 20 0. C. 
8 (P. C.)=«16 A. L. J. 113 j Amrit Lai v. Jang Bahadur Singh, 14 I. 0. 196 ; 
Muhammad Ewaz Ali Khan v. Maheshar Prasad, 5 I. 0 118=12 0. C. 64 ; Sheo 
Ratan v. Abbas Bandi, 4 0. 0. 175. See note 17 to seotion 183. 

® Bel. Ca. No. 51, Budra Partab Sahi v. Gur Saran Lai, Sel. Ca. No. 176, 

» 20 0. 0. 182. 

♦ 18 0. 0. 84. 

® 12 0. 0. 164. 

• 3 O. 0. 87. 

1 1924 A. I. R. Oadh 69=5 L. R. Rev. 57. 

* 66 I. 0. 119. 

9 21 0. C. 210. 

1“ III U. D. 327. ♦ 
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Vma Nath Bahsh Singh v. Janki Balcsh Singh, ^ Avoaz AH Khan v. 
Qudrat AH.^ 

A revenue court decision in an ejectment proceeding that A held the 
land as under-proprietor was not res judicata in a subsequent civil suit 
for a contrary declaration.® Now the decision will depend on whether 
sections 286, 287 apply. 

A zamindar’s notice of ejectment was cancelled on the ground that 
the tenant was more than a tenant at will, and a civil suit by the zamin- 
dar that the tenant had no proprietary or under-proprietary rights was 
decreed. This leaves the precise status of the tenant open for reconsider- 
ation and is not res judicata as to the matter on a subsequent notice of 
ejectment.* 

Where a Civil Court had decided that A was an under-proprietor, the 
landlord could not reopen the matter by issuing a notice of ejectment.® 

Where a plaintiff in a civil suit fails to establish that he is an under- 
proprietor, the decision does not establish that the tenant has not 
hereditary non-transfeiable rights.® 

Where a proceeding for acquisition of land by a zamindar (under sec- 
tion 30-A Oudh Act) failed on the court finding that the land was under- 
proprietary, the decision operated as res judicata in a subsequent 
proceeding consequent on the issue of a notice of ejectment.^ 

Where at the time of partition of a mahal a tenant was treated 
as an occupancy tenant and described as sakt-ul-milkiat kabzadar, the 
proceedings were held not to be res judicata.^ 

In this case there was a long series of litigation. A who had a zamin- 
dari with sir, mortgaged it ; on foreclosure, it was alleged by A that the 
land was given to him as khiuikasht of an under-proprietor. A notice of 
ejectment was issued to him in 1878 in respect of two of the plots of the 
land. A competent officer held that A was not an ordinary tenant, 
as he may have kabzadari rights. In 1886 another notice was issued to 
A in respect of the same two plots, which was cancelled on the ground 
that A was more than an ordinary tenant and the person who had issued 
the notice had no right to issue it. At a partition in 1907, A was treated 
as an occupancy tenant and A was described as sakt-ul-milkiat kabzadar, 
subsequently in 1912 the landlord obtained a Civil Court deolaiation that 
A had no proprietary or under-proprietary rights. It was held that the 
proceedings of 1886 were not res judicata, but those of 1878 were as to 
A having kabzadari or occupancy rights in the two plots then in suit, 
but not in respect of the other plots. 

I 29 0. C. 10. 

1 63 I. 0. 921. 

a Baaan v. JBaldeo, 100 1. C. 861. 

♦ Siriy Ahmad v. Gulabia, 1 0. D. 72. 

5 Saghu Nath Prasad Singh v. Basdeo, XIII D. D. 63=^13 L. E. Bev. 91. 

e Kalka Bahsh Singh v. Shea Satan, B. K. 18 of 1910. 

^ Gurdeo Bux Singh v. Qamar Johan, XI U. D. 132. 

* Oohul V. Shea Shankar Lai, 5 I* R. Bov. (0.)73— VI U. D. 90=1924 B. C. 61 
11 0. L. J. 395—8 B. D- 146. 
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If iu a suit under Ouapter IX for resura ption or assessment of rent, 
the revenue court declares the defendant to bo the proprietor,* or not to 
be the proprietor but liable to have his land resumed or rent assessed,* a 
civil suit does not lie to get a declaration to the contrary. The Single 
Judge decision in JBachclii Lai v. Muhammad Majib-ulla'i,^ to the contrary 
is bad law and has not been tollowed. The oases of Hmuman Das v. 
Chand Mai* Ajuahia Prasad v. Sheo Din^ under section 30 of Act 
XII of 188 1, are also bad law now, inasmuch as they held that in such 
a Civil Suit, the Court can enquire whether the land was hold rent-free 
within the meaning of the section, so as to give jurisdiction to revenue 
courts. Zalim Singh v. Vjagar Singh^^ was under section 241 (h) of 
the Land Revenue Act of 1873 and is of very little help. 

In fact, the Revenue Court defendant cannot sue to have the Revenue 
Court decree declared wrong or void, e. g , that a decree for arrears of 
rent is void on the ground that the proceedings of the Revenue Court 
were contrary to law,* or a decree for profits is null and void,® or that 
a decree for enhancement of rent,® or of ejectment, was wrong and to 
get an injunction against the execution of the same The vendee of plot 
entered as bila tasjia lagan, dispossessed by the Revenue Court under the 
Oudh Rent Act, could sue in the Civil Court fur possession.** 

The civil court has jurisdiction to entertain a suit for a declaration 
that a decree for rent obtained against the plaintiffs as heirs of the 
deceased from a Revenue Court is not binding on them because under a 
custom they were not the heirs of the deceased and their guardian acted 
with gross negligence in not taking up that plea.*® 

No civil suit lies for a declaration that the collector had not power 
to review his order vacating a decree and for recovery of the decretal 
amount. 

Where the Revenue Court defendant did not raise a plea which ho 
could have done with effect, the question whether be can base a civil 
suit on the subject-matter of such plea depends on whether he could 
have brought a suit or made an application of the nature specified in 
the T'onrth Schedule to give effect to it. if he could not have sued 
or applied in the Revenue Court under the Tenancy Act, his suit, it is 
submitted, will not be barred on the wording of the section, though on 
the general rule that a Civil Court is not a Court of review or appeal as 

* Slumer V. Chatto Lai, 9 1. C- 81 3. 

L ® Baldeo Singh v- Mardan Singh, 7 A. L. J. 818=^6 I. C. 425. 

' * 6 A. L. J. 607. 

* 6 A. W. N. 23. 

*6 All 403=4 A. W. N. 75. 

4 3 All. 367. 

7 Uman Shankar v. Bhagwandin, 7 A. L. J. 1064. 

* Chtranji Lai v Kheri Stngh, 7 A. L. J. 810. 

® Baldso V. Bhola, 2 A. W. N. 96. 

. *® Bahip Singh y. Chotu, 5 All. 245=3 A. W. N. 10 ; Inderjit v. Qur Prasad, 

!13A.W. N 73. 

*1 Seikh Barsati v. Sarju Prasad, 1939 A. I. B. Oudh 10=1938 B D. 855. 

** Kale Khan v. Masud Husain, l94l B. D. 459, relying on Siraj Fatima y. 
Utdimud All, 54 All. 646. 

T. A.— 92 
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regards Revenue Courts, the Civil Court would hesitate to nullify the 
Revenue Court decision, specially if the plea could have been dealt with 
by the Revenue Court as a matter within its jurisdiction. 

The fact that the Revenue Court refused to exercise jurisdiction will 
not confer jurisdiction on Civil Courts.* 

Fraud. — Words let fall by learned judges and some decisions leave 
an impression on tbe mind that once some specific allegation of fraud 
is made in a civil suit to get round u decree or order of a competent 
revenue court, the civil court becomes seized of the jurisdiction to 
revise or review the revenue court decree or order. Instances of such 
expression are to be found in Rai Krishna Chand v. Mahadeo Singh.^ 

This is not the right view. What the civil court has to see is 
whether assuming the existence of the fraud alleged, the revenue court 
can or could have granted relief though not the identical relief 
claimed in the civil suit, in respect of tbe cause of action alleged, and 
whether the real or substantial object of tbe suit could have been or can 
be attained by a suit or proceeding of the natnre in Schedule lY. Let 
us review the cases, in Rai Krishna Chand v. Mahadeo Singh, ^ there 
is an observation which leads to the inference that a civil suit may lie 
to get round a revenue court decision in an ejectment suit on the ground 
that it had been the result of a fraud. In Ram Nandan Singh v. 
Parbliu Karain Singh,'^ a single judge held that a civil court was com- 
petent to entertain a suit for a declaration that a compromise in an 
arrears of rent suit (followed presumably by a decree in tbe revenue 
court against the civil court plaintiff) in a revenue court had been 
brought about by fraud of the plaintiff’s grandfather who bad acted for 
him in the revenue court. It should be noticed that except perhaps by 
way of review, the civil court plaintiff could not have obtained any 
relief in the revenue court, and it is doubtful whether fraud is a ground 
for review. The decision is not satisfactory. In Nandan v. Muhammad 
Ali,^ another single judge, in a very short and almost unintelligible 
judgment, ruled that a civil suit lay to obtain a declaration that a 
decree for arrears of rent had been the result of a fraud. The marks 
made above apply. The learned judge based his decision on Mahadeo 
Prasad v. Takia Bibi,^ which is responsible for the view that a revenue 
court partition carried through by fraud practised upon outside parties, 
such as mortgagees, or upon the revenue court itself, may be declared 
void by a civil court, and interpreted the ruling as laying down a 
general exception to the well recognised rule that a civil court cannot set 
aside a revenue court decree. Under the Land Revenue Act only the 

1 Sunder Lai v. Kifayat Hutain Khan, V U, D. (H. C.) 22«“3 L. B. Bev. ISt-* 
8 Bev. and Cr. L. J. 126<»1922 B. C. 14-=>8 B D. 529. 

a 21 A. W. N. 49. 

3 21 A. W. N. 49. 

^ 19 1. G 666. 

S II U. 1). 722. 

• 22 A. W. N . 182 
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Board of Revenue has power of review, and the Act does not provide 
any method for getting over partitions made. In Jakandar Begam v. 
Chinta,^ another single judge ruled that a revenue court decree for 
arrears of rent followed by ejectment under section 59 of Act II of 1901 
could be set aside by a civil court decree on the ground that the land- 
holder had fraudulently described in the revenue court suit the plaintiff 
as an ordinary agricultural tenant to whom section 57 (a) of that Act 
would be applicable, whereas he was a groveholder to whom that 
enactment did not apply. This decision requires reconsideration as 
description of a groveholder as an ordinary agricultural tenant is not 
fraud, but may be a mistake of law, and it is an established rule that 
a revenue court decision cannot bo challenged in a civil suit because it 
is founded on a misake of law.* 

A two judge decision held that if the averments as to fraud amount 
to an allegation of specific fraud (e. g., that suit was against a person 
who had been dead or had not been heard of for more than 7 years, 
that such a person was sued as insane under the guardianship of 
his wife, and that the summonses had been served fictitiously and 
clandestinely) the civil court can declare void and invalid the 
decree of a competent revenue court for arrears of rent and ejectment 
thereon. No argument seems to have been advanced from the bar 
that the plaintiff in the civil court could have obtained adequate 
relief against his ejectment by a suit under section 99 or section 121 
of the Act of 1926. In Kundan Lai v. Parshad? A was ejected 
by a revenue court by an ea parte decision in a suit for eject- 
ment, as a non-occupancy tenant. (It may be mentioned that in 
most of the cases already cited the decrees or orders of ejectment were 
ex parte.') His attempts to get the ex parte decision set aside proved 
infructuous. Then he sued in a civil court alleging that the whole 
proceedings in the Revenue Court were tainted with fraud of the 
defendant landholder, inasmuch as he induced the peon to make untrue 
return of service, whereas no notice had actually been served on him. 
Ho prayed for cancellation of the revenue court decree and declaration 
that the land in dispute was a grove and ho the groveholder thereof. 
The fraud alleged was found not proved, and two judges ruled that ihe 
revenue court was competent to determine whether or not A was an 
agricultural tenant of the land (and consequently not a groveholder), 
and the decision being of a court of exclusive jurisdiction could not be 
touched by a civil court. In Ram Dihal Dube v. Gajraj,* the land- 
holder applied under section 81 of the Act of 1926 (section 169 of this 
Act) for an order on B, his tenant, to pay the arrears of rent or be 

1 1929 A. I. R. All. 232=-X U. D. (H. 0.) 202=-10 L. B. Rev. 261*=116 I. 0. 855 
—13 B. D. 336. 

•Jiwan Singh v. Reoti Singh, XI U. D. (H. C.) 165=11 L. R. Rev. 121—14 
D. 287. 

3 46 All. 570=22 A. L. J. 465=1924 A. I. R. All. 744=V1 U D. (H. 0) 105— 
5 L. R. Rev. 159=10 R. and Cr. L. J. 195— 79 1. 0. 960=1925 R. C. 173—9 
B. D. 387. 

* 1935 A. L. J. 470=1935 A. J B- AH. 499—1935 R. D. 143—XVI U. D. 204. 
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ejected. Usual notices were issued but were not personally served, 
though the court, acting on the report of the service peon, declared 
the service to be good. It passed an e.t •parte order for the arrears, and 
an order for ejectment in case the arrears were not paid within the 
time fixed or cause shown by the next date. This order was served 
on 5, but he did not appear on the date fixed to pay up or show cause, 
and an order for ejectment was passed. B thereafter sent money orders 
for the decretal amount but A refused to accept them. The third or last 
notice under section 93 of the Act of 1926 (now section 181) was issued 
on the application of A for delivery of possession and was personally 
served on B. He did not appear and possession was made over to A. 
B applied for review of the parte orders, alleging non-service of 
notices, false return of service as the result of collusion between A and 
the peon, and explaining the fact of personal service on him by the 
statement that the peon had misrepresented to him that the notice was 
in a matter of redemption and that the landholder had exaggerated his 
claim in the application under section 81 of the Act of 1926, and that 
he had sent money orders for the decretal amount which had been 
refused. The revenue courts held that the service of notices had been 
properly made and the allegarion as to the misrepresentation by the 
peon was untrue, and refused to interfere with the ejectment. B then 
filed a civil suit for a declaration that the revenue court orders 
were void as obtained by fraud. The partioiil.irs of the fraud alleged 
were the same as in the application for review The High Court ruled 
that the real object of B's suit was a declaration that in spite of bis 
ejectment ha was a tenant of the land, and possession. This he could 
get by a suit under section 183 or section 59, and the revenue court 
would in such a suit determine whether the service of notices was 
fraudulent or by misrepresentation, and, on the findings, would also 
determine whether B had been ejected otherwise than in accordance with 
the provisions of the law, and whether he was in law still a tenant. 

7. Competency to grant relief. — Under the Act, Revenue Courts 
can grant relief only in one of the matters mentioned in Schedule IV. 
Hence the relief claimable on the cause of action alleged in the plaint 
must be relief which will he granted by award of a relief men- 
tioned in that schedule. For instance, a Revenue Court cannot 
grant a declaration of title, rectify a lease, ^ etc. A Rovenue Court 
cannot grant a decree for mesne profits. Hence a Civil Court may 
award it in a decree for declaration of title to a part of a land.* The 
allegations in the plaint and the relief claimed or the practical effect 
thereof should ordinarily he looked into to ascertain whether a Revenue 
Court has jurisdiction. Section 288 shows that a landholder may sue 
a person in a Civil Court alleging or implying that the latter is not his 
tenant ; and if the defendant pleads that he is the plaintiff’s tenant, 
the Court will adopt the procedure of the section. Hence a suit for 
a declaration that the defendant is in possession as manager for the 
plaintiff on certain terms but liable to be ejected at will, is properly 


I nutain Shah v. Gopal, 2 All. 428. 

3 Ganga Sahai v. JBanii, 17 A, L, J. 993. 
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brought in a Civil Court.* A Civil Court may grant specific perform- 
ance of a lease,* or declare the validity of a covenant in a lease.* A 
suit by a person for a declaration that he is the tenant of a holding will, 
under section 59 or 60 lie in a Revenue Court. If relief can he 
granted by the Revenue Court, the fact that it is not identical with the 
relief which it could have granted, the suit is within its jurisdiction 
although injunction is also prayed for.* But a suit for compensation 
or injunction against a fixed-rate tenant who does some act inconsistent 
with the purpose for which the holding was let (in this case building a 
temple) lies not in the revenue court but in the civil court.® 

Under Act XII of 1881, a Revenue Court had no jarisdiction to 
entertain a suit for the removal of trees or buildings planted in contraven- 
tion of the terms of the lease, or the planting of which was inconsistent 
with the purposes for which the holding was lot.® Under the present 
Act, such a suit lies in a Revenue Court * If a tree is cut from a grove 
a suit lies in the Civil Court for damages.® 

A suit to eject a transferee of an exproprietary holding is provided 
for by section 171, and therefore no civil suit can lie for such a purpose.® 
So a suit for ejectment on the ground of auction sale of a grove.*® 

The revenue Court can decide in a suit for ejectment of a permanent 
lessee on the plea that the lessor had no authority to grant it whether 
he had such authority or not, and whether the lease was valid.** 

Jurisdiction therefore depends more on the nature of the suit than 
on the relief claimed.** 

Where a cause of action for a suit entitles the plaintiff to a relief 
or reliefs only part or some of which can be granted by a Revenue Court 
and the rest hy a Civil Court, the plaintiff has the option to split the 
relief or relief.s, and sue in a Revenue Court for what it can decree, 
and in a Civil Court for the rest, but he is not bound to split his reliefs. 
He may bring a single suit for all he is entitled to on the cause of 
action, and since a Revenue Court would not be able to grant all that ho 
can claim it would not be in a position to grant relief. Hence section 
242 does not oblige the plaintiff to sue in a Revenue Court, in fact he 

* Mnhnmmdd Abu J<tfar v Wuh Mabammrtd^ 3 All 81. 

* Dipchand v. Huh Khalil, 47 All 64=-2.3 A L J 605=1925 A. I. R. All. 
584=88 I. C. 162=1925 R C. 290, 33l=VI U D (B. C.) 479=6 L R Rev. 152= 
11 R. and Gr. L. J 160, 207=9 K D 161. See per Blair, J id Kathigir v. 
Jogindra Nath 27 All 135 ; Laljil v Umrao. 5 All. 103. 

* Kuan Thakuiam v. Ganga Narain Lai, 10 All 615=8 A. W N 237 

4 Shyam Lai v Hira Kath, 1934 A. L J 566=1934 A I. R. All. 685=XV D. 
D. (H C) 1.30=15 L R Rev 403=18 R. D. 306 

6 Atharfi Singh v. Rnjmnta Chnndrika Prasad Kuazi, 1940 A. L. J. 261=1940 
R D 175 (disaeiitiDir from Kathi Kahar v Asharfi Sinq'i, 1938 A. L. J 720.) 

* Prosanno Mai v Mansa, 6 A. W. N 248 ; Raj Bahadur v. Burmha, 3 All. 85 ; 
Amnilal v. Bntbir, 6 All. 68 ; Ganaadhar v Zahurta 8 All. 446. 

7 Jai Ktshen v. Ram Lai, 18 A. W N. 135 : Kanhaiya v. Buriyan, 21 A. W. 
N 164 

® Sri Narbride»hwar ilahndenji v. Bishambhar Rtm, 1940 R. D. 24. 

® Ramphal Smgh v. Ra madhin, II U D 697. 

1® Sri Kuhan Lai v. Bijai Smgh, 1932 A. L J. 857=XIII U. D. (H. 0.) 155 

** Raghtea Nandnn Madhuri Swami v Ram Nswas, 14 L. B. Rev. 591. 

** Jnayat Husain v. Muhammad Atkari, 11 A. L. J. 542, 
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OADDOt,^ For instance, if agricultural and non*agricultnral land are 
let by a single lease at a lump rent, without in any way apportioning the 
rent on the two kinds of land, a suit for rent in a proper Civil Court 
is not objectionable on the score of jurisdiction Even if the lease 
indicates that so much of the lump rent is for agricultural laud and so 
much for non-agricultural land the plaintiff’s right to sue for the lump 
rent in the proper Civil Court remains untouched.* 

But in such a case it is within the right of the plaintiff to sue in a 
Revenue Court for the rent indicated for the agricultural land.* The 
Revenue Court cannot however make a now contract for the parties and 
apportion the rent between agricultural and non-agricultural lands, 
so that it may have jurisdiction on so much of the claim as represented 
the rent of the agricultural land.^ 

What has been said about suits for rent applies equally to all suits 
where a part only of the relief or reliefs claimed can be granted by a 
Revenue Court. Part of a plot of land is mortgaged to A and 
is in his possession and the whole of it is leased to B who can- 
not got possession, B has a right to redeem the mortgaged portion 
by means of a civil .suit, and then be entitled to get possession and 
without being entitled to sue for possession he cannot resort to s. 183. 
Hence a suit for possession of the whole plot is properly brought in a 
Civil Court.® In this case, the plaint in the Civil Court was originallj 
for redemption of the whole plot, an<l it was discovered from the 
evidence that only part of it had been mortgaged. The plaintiff then 
asked to redeem the part mortgaged ami for possession of the part 
from which he was being wrongfully kept out of possession. 

So whore there was one lease pirtly for agricultural purposes and 
partly for building, and the lessor, without issuing a notice under 
s. 54 Oudh Rent Act, ejected the lessee on the expiration of tho lease, 
from tho whole land and the lessee sued nnder s. 108 (10) of the same 
(e. 183 of this Act), in respect of the whole land it was ruled that since 
relief could bo granted only by the Civil Court in respect of tho non- 
agricultural land, it was competant to try tho whole suit and the 
revenue court had no jurisdiction ® The Board of revenue observed 
in a case,* “ The suit brought by tho appellant in the Civil Court related 
not only to a holding but certain other property The suit so far as it 

1 Oo»man Khan v. Sheoraj Singh, .•> N W. P. (H. G ) 4‘2 ; Abiiul Azu v. Mukhdra 
Utma Badihah, 10 0 Bup. 1. See iloh. Umar v. Nasira, 1939 Tl D. 463. 

* Dau Dayal v Ram Praiad, 51 All. 949=1936 A. I B. All. 741=.1936 A. L. 
J. 109=936 B. D. 293=XVU U. D. (H. C.) 155. 

« Ram Sri v. Iglal Bahadur, 1933 A. L. J 946=1933 A. I. B. All 456 =XlV 
D. D. (H. C.) 71=84 L. B. Rev. 3.34=71 B. D. 435. 

4 Oosman Khan v. Sheoraj Singh, 5 N. W. P (H. C ) 42. 

5 Shea Saran Rai v. Jai Mangal, 1929 A, I. R. All. 61G=X U. D (H. 0.) 258 
10 L B. Bev. 246=13 R D. 673. 

* Umrao Bahadur v. Secretary of State, I D. D. 271. 

^ Bindhya Chal v. Sahdeo Rai, XV U, D. 322=15 L. B. Bov. 672. 
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related to the other property had to be brought iu the Oiril Court, It 
would obviously be excessive to require that a plaintiff is to file two suits 
in respect of different kinds of property belonging to the same person 
when the matter could be settled in one court. 

A similar observation was made by the High Court in a case. There 
the suit was for partition of the plaintiff's moiety of certain property 
and for a declaration of his right to a moiety share in tenancy land. 

It was held that the Civil Court was the proper forum for the suit, 
in spite of the relief sought as to the tenancy land. 

Where the suit is for arrears of rent due in respect of lands 
part of which is governed by the Tenmcy Act, and the rest is not, 
the suil in respect of whole cannot be brought under the Tenancy 
Act,‘ nor for any portion of it. 

This however, it is submitted, will not entitle a plaintiff to bring a 
suit in a Civil Court in respect of two different causes of action, the 
relief in which can bo granted by a iievenue Court.^ 

3. Res judicata. — The question of jurisdiction and res judieata 
should be kept apart. 

Section 242 confers exclusive jurisdiction, i. e., it says that Revenue 
Courts alone have jurisdiction and Civil Courts have no jurisdiction, 
much less concurrent jurisdiction. A plea of res judicata implies that 
the Court whose decision is set up as res judicata has concurrent 
jurisdiction in the matter with the Court in which such plea is taken. 
Hence to say in a civil suit that a Revenue Court decision operates as 
res judicata is absurd, unless the case comes within sections 286 to 288 
of the Act. What should be and is generally meant to be pleaded is 
that the decision of the Revenue Court being of a court of exclusive 
jnrisdiction cannot be touched by the Civil Court. We have seen 
in notes to section 59 ante, how good cases have been spoiled and lost by 
reason of a wrong plea of res judicata. See also Gomti Kuar v. Gudri^ 
and Mulchand v. Jlti/at Husain,* 

A decision by a 2nd class Assistant Collector in a rent suit is not 
res judicata in an ejectment or a rent^ suit before a first class Assistant 
Collector ® 

I Oosman Khan v. Sheoraj Stngh, 6 N. W. P. (H. C.) 42. 

» Sukhdeo v. Baideo, 57 All. 949—1935 A. L. J. 562—1935 A. I. B. AIL 594— 

1936 K. D. 229=XVI U. D 273. 

3 25 All. 1938 (cited at p. 321 supra). 

* XI U. D. (H. C.) 119. 

® Sri Naratn Singh v, Maharaja of Benares, XIX U. D. 163»1938 R. D. 420. 

® Mangal v. Soinpat, VI U. D . 112, 297^1923 R G 550^1924 (H D.) 592^5 
L. B Rev. 349=9 R. D 206 ; Ram Das v. Parmanandgir, 3 L. R. Rev. 156=7 
R. D. 184=8 Rev, and Or. L. J. 129, and 279=»V. U. D. (El C ) 87 ; Saroyit 
Mai V Ram Khelaman, 66 I. C 714 (A)=8 R. and Cr. L. J. 201=4 U. P. L. R. 90 ; 
Ram Sahas v Sardar, VIlI U. D. 45=9 L. R Rev. 145=11 R. D. 114 j Kachera v. 
Vidta, 9 L B Rev. 264=IX U. D 89=12 R D. 527 ; Pashupali Pratah Singh v. 
Shambhu Pratah Singh, 14 L. R Rev 248=XIV U. D. 89 ; Surja v. Kalloo Singh, 
XVII U. D. 1—1936 R. D 1 ; Kalyan Dae v. Sudarshan Lai, 1936 A. L. J. 1313= 

1937 A. I. B. All. 20=1936 B. D. 6 ; Bam Kumars v. Adit, 89 I. 0. 379. 
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A finding by a 2nd Class Assistant Collector in rent suit that ths 
defendant is not a tenant is not res judicata in a proceeding for removal 
of his name from the revenue papers.^ 

A court order varying a rent must be of a competent court which 
Tahsildar’s court is not Hence such an order is not res judicata even 
after the tenant has suffered decrees to be passed on the basis of it.^ 

Whore a question of proprietary title is decided in a suit for rent by 
an Assistant Collector of the 2nd class, and a suit for ejectment is 
subsequently brought in the court of an Assistant Collector of the first 
class, the first decision was held by a single judge to be res judicata, 
inasmuch as in both the suits a reference under ss. 199, 200 of Act II of 
1901 as to the question of proprietary title would have been to the 
Munsiff, the lowest grade of Civil Courts.® If this is so then the Board 
of Revenue decisions cited in the previous note are wrong. A contrary 
view was taken by another single judge.* 

The decision under section 199 of the Act 1901 fas to question of 
proprietary title) of an Assistant Collector second class in a suit for 
arrears of rent did not bar a suit under section 82 of the Act of 1926 
before a first class Assistant Collector.® 

Where a plaint is rejected under 0. 7, r. 1 1 (h), C. P. C., for non-pay- 
ment of proper court-foe, there is no bar to a fresh suit on the same cause 
of action®, because the dismissal was not on the merits bnt on a 
preliminary point. 

A finding in a previous suit that one of the parties thereto was a 
iJiankalapdar is res judicata in a subsequent suit.' 

A decree of a Settlement Court declaring the nature of a grant made 
by the Crown and the status of the grantee under Settlement Circular 
No. 20 of 1866 is not ultra vires and operates as res judicata in a 
civil suit.® 

Previous revenue court decisions as to the status of a tenant and 
the rate of annual rent are res judicata.^ 

1 Asharal Busatn v. Hasan Ali Khan, II U. D. 325. 

2 Raj Kumar Rai v. Ramlakhan, XIX U. D. 1C7»1938 B D. 169. 

i Aminuddin v. Ahdul Shakur, 1923 A. 1. B. All. 556— XI U. D. (H. C.) 38-10 
B. aud Or. L. J. 105—5 L. B. Bev. 26—1923 B. 0. 602—73 I. C. 460—8 B. 
D. 356 

* Sunder Lai v Bhup Singh, VI U. D. (H. C.) 73—5 L. B. Rev. 105—1924 
B. C. 43—10 B. and Cr. L. J. 134—9 B. D. 373 ; and by another single judge ia 
Ram Gohind v. Sri Thakurji JUahraj, 11 A. L. J. 231—19 1. C. 126. 

i Sheodarshan Lai v. Balmakund, 1938 All. 184—1937 A. L. J. 1339—1938 A. I. 
B. All 82—1938 B. D. 48— XIX U. D. (H. C.) 15. 

S Bhiki Khatik v. Hans Rani, Xlll U. D. 61. 

1 Baghunandan v. Dhaneshwar, XIV U. D. 528—14 L R. Rev 867. 

s Amjad Husain v Nawab Ali, XVII U. D. (B. C.) 9, 1936 R. D. 35. 

> Byai Bahadur Singh v. Bhagwan Bakeh Singh, XI U. D. (H. C.) 263. 
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A decision on a notice of ejectment that the tenant was not an 
occupancj tenant Imt an ordinary tenant is binding in a snbseqnent suit 
on the successors of the tenant,^ 

Where a notice of ejectment was cancelled on a finding that the 
plaintiff v/as a tiespasser, a civil suit to eject him as a trespasser was 
held to lie.^ 

Where on the basis of entries in revenue papers made after contest 
but in spile of a civil court judgment to the contrary, a suit for profits 
for 1934 was decreed over ruling defendant's objections, the decision is 
res judicata as to c'l suit for profits for a subsequent year bat not as to 
the rate of profits.^ 

The Court which tried the first suit must have been competent 
to do so.* 

Where the law lays down that rents of holdings of a particular type 
shall be determined by a settlement oiiicer, and a court though finding 
that the holding is of that particular type proceeds to say that the 
rent shall be determined in some other way, it is beyond its jurisdiction 
and not res judicata ^ 

In a suit under section 159 of Act II of 1901, (new s. 224) the 
Tahsildar, instead of confining himself to the question whether the land 
revenue for which the suit was brought was due from the defendant 
to the plaintiff, held that the land was a permanent muafi. This was 
ontside his powers, and hence the decision is not res judicata in a 
subsequent litigation.^ 

Where a civil suit by A claiming proprietary possession of a bolding 
has been dismissed his suit to eject the defendant as an ex-proprieiary 
tenant who has sublet contrary to law is barred.^ 

Where the Civil Court has decided about the privity or otherwise 
of a mortgage held by a party to a suit, the revenue court cannot go into 
that qnestion.^ 

A civil court is not competent to decide whether or not A is a tenant 
with a right of occupancy. Hence its decision that A has only a life 
interest as a tenant under a special agreement did not bar a suit by As 
son for a determination of his right of occupancy under section 108>6) 

1 Wajtti Khan v. Haghu Jndra Fraiub Sahi, XVI 1 U. U. 1S>6. 

* Khaki Singh v. Bishu Nath Lai, VI U. D, (H. C.) 370=»6 L. B. Kev, (0.) 51— 
9 R. D. 663. 

S Shiva Bans v. Bajman, 1938 A. L J. (B. B ) 84=1938 R. D. 441. 

* Radhe Lai v. Chiranji Lai, 6 L. B. Ray. 30=1924 B. 0< 47“= VI 0. D. 356=11 
B. anil Cr. L. J. 6fi=8 B. D. 261. 

® Huh. Ali Muh, Khan v. Bisheshar Singh, VII U. D 229=7 L. B. Rev. 384“= 
1926 R. C. 497=10 R D. 287. 

Jioala Prasad v. Raj Rani, XII U. D. 180=12 L. B. Bev. 321*=“15 B. D. 

616. 

^ Nanmt Prasad v. Ram Chandra Singh, XVIII U. D. 374“=1937 R. D. 691. 

* Barish Chandra Singh v. Nanak Bux Singh, XV U. D. 264=18 B. D. 330. 

T. A.— 93 
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of the Oudh Act or for recovery of possession of his holding as a tenant 
with right of occupancy from which ha had been dispossessed under a 
Civil Court decree as a trespasser,* (specially when the only point in 
di^pute in the civil suit iii which the decision as to A being a life tenant 
was given was whether A had a transferable right, the suit being to 
cancel an illegal transfer). 

Though civil court.s may decide a question of proprietary or under* 
proprietary rights involved in a civil suit, they cannot review a revenue 
couit decision on the point, and it was held to be doubtful whether a 
declaration that a Revenue Court order was uflrii vires could be granted 
apart from any question of proprietary right.* 

A Civil Court has no jurisdiction to decide whether A is the 
occupancy tenant of a holding ; and the Revenue Court may in a pro- 
ceeding under the l/and Revenue Act ignore it, and come to the con- 
clusion that- A is a trespasser This decision will be res judicata in a 
subsequent ejectment suit.* 

Where the plaintiff in a civil suit fails to esiatilish that he is an under- 
proprietor, tho Civil Court has no jurisdiction to decide as to the class of 
teua/icy he holds.* 

A Civil Court decision as to the status of A to be a tenant does not 
operate as res judicata in a Revenue Court suit by tho landholder for a 
declaration that A is not his tenant,® specially if the landholder was no 
party to the Civil Court litigation.® 

A Civil Coart decision that an unregistered lease granted by a mahant 
is not binding on his successor is res judicata in ihe Revenue Court in 
the successor’s suit to eject the lessee, but not a decision that such leases 
were permanent alienations.^ 

A Civil Court decision in a suit for conliibuiion does not operate as 
res judicata in a suit under s. 49 as the Civil Court was not competent 
to try the latter suit, and the issue in a contrilmtion suit does not directly 
raise tho question of (he extent of the shares, iiid the question in issue 
in a suit under s 49 is not directly and substantially in issue in a 
contribution snit.® 

A was ejected as a trespasser by the Revenue Court. On his 
resumption of possession, he was sued in a Civil Court for possession. 

I Jagal Rani v. Gokul Singh, II U. D. 66. 

* Uma Nath Baksh Singh v Janki Baksh Singh, VI U. D. (U. 0.) 361=6 b. B. 
Hev. (0.) 49"=1925 « C 261=*2I 0 0. 10=2 0. W N. 199=9 B. D. 307-86 
I. C. 864. 

* Khaderu v Sumatra, XV U. D. .339 

* Baldto Singh v. Bishambher Nath, B. B. 3 of 1903. 

S Sunder Koeri y. ilangat Rai, XVII U. D. 338=1936 R. D. 457. 

* Raghunandan v. Gur Char an Prasad, 14 L. K. Rev. 702=»XIV U. D. 372. 

^ Muth Srt Gorakh Nath Ji v. Sioami Nath Lai, XIX U. D. 212=1938 B. D- 623' 

» Uatai Shukla v. Jag Narain, XII U. D 352=13 L. R. Rev. 179. 
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He pleaded tenancy, and the Civil Court referred an issue under 
s. 273 of the Act of 1926 as to A’s status. It was hold that A was a 
tenant. This finding, though wrong and contrary to the previous 
decision of the Kevenue Court, was res judicata^ in a subsequent suit 
under s. 44 of the Act of 1926. 


A decision under s, 49 between the various branches of a family 
that a holding belongs to one of the branches only and not to the others 
is binding as between them. If the landholder was not a party he is 
not bound ; but if he is a party to a subsequent suit which is decided on 
the basis of the previous decision against him he ought to appeal. If he 
does not he becomes bound, as the tenants caanot appeal on his behalf ^ 

A decision under s. 49 between two branches of a family that certain 
holdings were the ancestral holdings of the parties is res judicata in a 
subsequent suit by the defeated party to the effect that they had been 
acquired exclusively by his branch of the family although he impleads 
the zamindar only as a dummy to present his view.® 

Where in parallel proceedings in Revenue Courts under s. 49 and s. 61, 
the latter is decided first, and then the other on the basis of this decision, 
an appeal in the suit under s 61 is not barred because no appeal has 
been filed in the suit under s. 49 * 

Two proceedings, one for correction ot jamabandi^ to which alone the 
landholder was a party, and the other under section 49 were brought 
among the members of a family in respect of a holding, and an issue 
common to both was decided in each. There was an appeal in the 
correction case but none in the other. The decision in the latter is 
res judicata in the appeal in the correction case as between the members 
of the family but not as against the landholder.® 

A Civil Court decision that the share oi two tenants in a holding 
was half and half does not operate as res judicata in a proceeding under 
s. 49 but the Revenue Court may follow that decision and no party (»n 
complain, as the ascertainment of shares is necessary before a partition 
proceeding can proceed.® 

A decision by a Court that it has no jurisdiction is not res 
judicata.'' 

A Civil Court is not bound by a decision on the question of 
jurisdiction of a Revenue Court which is contrary to the ru mgs o 
Civil Court of highest jurisdictio n, although it was inter partes, and 

1 Shyam Narain r. Prem Sarain, XV U. D. 305. ^ 

* SAiva Nath v. Uula, XII U. D. 304 ; Bam Suhh v. PuJori, 13 L, R. 


Rev. 15. 

* Jagdeo V. Sadho, 14 L. R. Rev. J41=“XIV 0. D. 438. 

♦ Ziifullah Khan v. Ahsanullah, XV U. D. 37=-15 L. R. Rev. 6. 

« Ram Raj Ual v. Tirlokmal, XIII U. D. 100. 

• Jiwan SinjA V. i/uraiflon SinjA, XIII Ut D. 106. 

1 Amir Singh v. Huh. Zahiruddin, 12 L. R. Rev. 28=Xn U. D. (H. 0.) 60-1. 
R. D. 160. 



740 D. P. Tenancy Act— Proced are and jnrisdiction [Chap. XIV 

a party may raise the question of jurisdiction of the Eevenno Court 
in the Civil Court, although the Revenue Court of final appeal ruled 
that the suit was not cognisable by the Revenue Court.* 

In this case the Board of Revenue had decided that a suit to 
eject a tenant of grazing land did not lie in a Revenue Court. Ou 
a subsequent suit in the Civil Court for eviction of the defendant, 
the Civil Court was not bound to follow the decision. It may also he 
mentioned that a Revenue Court is not bound by a decision of the Civil 
Court which it considers to be beyond the jurisdiction of Civil Courts, 
or which is against the decisions of the Board of Revenue. 

An order by an Assistant Record Officer declaring a tenant to be 
occupancy in the coarse of revision of records is not res judicata as it is 
passed withont jurisdiction and is a summary order. ^ 

In a former suit it was held that A was a statutory tenant and not a 
snh-tenant. This is not res judicata as to whether A was the heir of a 
statutory tenant.® 

A Tagne or indefinite finding, e. p., that the status of a tenant is 
something more than that of an ordinary tenant, is not res juiicata as 
to the exact status of the tenant.* 

In Ondh it was held that a finding in a suit to contest a notice of 
ejectment that A was the tenant of B, ignoring A’s plea of proprietor- 
ship of the land, A could sue in a Civil Court that be was the owner. 
This will hardly hold good now.* 

Where the Court decides an issue but evpressly says that the decision 
will not he res judicata, the rule of res judicata does not bar a subsequent 
trial of the same issue, but the principles of the law of estoppel may 
apply.® 

Pleas which might and ought to have been taken in a previous suit 
cannot be agitated in or by a sabsequent suit ’’ The matter of such pleas 

* Sathnn V. Harbans Singh, 1930 A. L. J. 35^=iyA0 A. 1. B. All. !i54=XI U. D. 
(H. C.) 103—11 L B. Rev. 42—14 B. D 115. 

* Uula V. Secretary of Stales, XVI U. D. 477. 

3 Sbkhdeo V Bahima, XU U. D. 116. 

« Udai Bhan Singh v. Gokul Prasad, XVI U. D. 596 ; Jafri v. Jaipal, VI D. D. 
31 ; Baldso Singh y. Kandhaga Lai, XIV D. D. 461 ; Dhaurwa Ettate v. Chuttan 
Singh, B. R. 17 of 1910 ; Afukhtar-ul Buda v. Bakhtawar Khan, B. B. 8 of 1918 ; 
Kesho Ram v. Abn Jafar, II 0. D. 225. 

* Jalpa Din v, Kalka Baksh Singh, 21 0. 0. 324—49 I. 0. 61—1 U. P. L. B. 
(J. C.) 59. 

* Akbar j^nn v. Haider, XIV U. D. 92. 

^ ifohan V. Bhamear, VI U. D. 84—10 Rev. and Or. L. J. 137—1934 B. 0. 
125—9 B. D. 583=5 L. R Bev, 119 ; Chalurs v. Rum Ch under, XVllI U. D. 2l4 ! 
Habib Ahmad v. Bhagioant, XX U. D. 183, eee ateo Lutif un-nissa v. Ganga Ram, 
6 L. R. Rev. 128—1925 R. 0. 126—8 B. D. 224, aadJugroop Singh T. Bat 
TVaraifi JUisra, 10 L. B. Bev. 326. 
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must be a matter connected with the cause of action and in issue between 
the parties at the time. Hence a suit for ejectment on the ground of 
il egal transfer does not bar a suit for ejectment as a non-occupancy 
tenant. An essential issue decided is res judicata but not if the issue 
was not tried.® 

Where in a previous ejectment suit, a defence plea is rejected and 
the suit decreed, but on execution being refused, a fresh suit is brought, 
the plea cannot be urged again.'* 

Where in a suit it has been decided that certain land in the occu- 
pation of a statutory tenant, who had purchased a small share in the 
xamindari, is his khudkashtf the matter cannot be opened again.® 

A decision of a most summary kind made without the parties 
^ aving been ^ summoned or given opportunity to present their cases 
IS not res judicata. But the mere fact that a formal issue on a point 
was not framed will not take aw.iy the effect of res judicata if the issue 
was perfectly clear, and the matter has, without any issue being 
framed, been exhaustively enquired into ® 

. decision in a previous suit under s. 183 by A claiming to bo the 
heir of the deceased tenant as being a co-tenant with him, that A 
was only the heir of the statutory tenent (deceased tenant) was binding 
on A in a suit by the zamindar to eject him as such heir on the 
expiration of 5 years.’ 

^ Where at the sub-settlement a claim to kahzadari dawami was 
rejected for want of proof, a claim to under-proprietary rights is barred 
as it could have been made at that time.® 

A decision in a previous ejectment suit under s. 62 of the Oudh Act 
as ^to under-proprietary rights operates as res judicata in a subsequent 
suit for^ recovery of possession in the Revenue Court until there was a 
final adjudication of the question in a Civil Court.® 

* Maekinnon v. Sampat Kunvoar, XIX U. D. 4-=>193S R. D. 4. 

* Coomhs v Sunder Singh, 11 Bev. and Cr. L. J. 21, e. g , that a auit caount be 
maintaioed fcir ejectraeat aa aome of the co-aharera had not joined in it, Tulwa v. 
Rafiuddin, 10 L. R. Bev. 62*=X U. D. 63 ; Gangadhar Bat v. Jai llangal Rat, X 
U. D. 163>=al0 L. B. Rev. 317 ; Alt ilusa Rasa v. Jakhi Singh, IV U. D. 240“=11 
Rev. and Cr. L. J. 4=1924 R 0.419=8 R. D. 214=5 L. R. Bev. 300 ; iin^hu 
Nath Prasad v. Basdeo, XIII U. D. 63. 

® Snpat Sakai v. Ram Aular, 10 B. and Cr. L. J. 79=VI U. D. 365=5 L. R. 
Bev. 3=1923 R 0. 644=8 R D. 63=6 L. B. Rev. 226=9 R. D. 67. 

* Abdul Rashid V. Lakhi Singh, IX U. D. 126=9 L. B. Bev. 234=12 R. D. 396. 

® Jai Jai Ram v Ram Samujh, XV U. D. 530=16 L. R. Bev. 108. 

® Tulti Rtm V. Rftghu Nandan, XII U. D. 211 = 15 B. D 634. 

’ Tulsi Teteari v. Jamuna, XVIII U. D. 210. 

* Court of Wards v. Sher Bahadur, 6 L. R. Bev. (0.) 137=VI U. D. 222. 

® ilthesh V. Rudra Pariah Singh, I U. D 3t ; Rameshuar Bax Singh 
r. Dallu Singh, IV D. D. 37. 
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A decision between A, B and C that A held a plot of land as 
khiidkasht in 1333 and 1334 F. is res judicata between A and £ in a 
partition proceeding, and B cannot be allowed to show that A was not 
even a proprietor in those years.^ 

Where a suit for ejectment under s. 34 read with S. 58 of Act II 
of 1901 was deposited b}' order under s. 276 of the Act of 1926 and no 
order dismissing it was passed after 7th September 1926, a fresh suit 
under s. 44 of the Act of 1926 was not barred * 

The decision in a suit withdrawn in appeal with liberty to bring a 
fresh suit does not operate as res judicata} 

Res judicata applies if the issues in the two suits are substantially 
though not identically the same/ In a suit under s. 183 it is not 
necessary to decide the status of a defendant claiming under the land- 
holder defendant. Hence such a decision is not res judicata between 
these defendants.^ 

When a party accepts a decision about the nature of the tenaucy 
in dispute with respect to certain plots and appeals against the decision 
in respect of other plots, and the entries in the revenue papers are the 
same in respect of all the plots, the decision not appealed against would 
act as a bar to the appeal ° 

A decision under s. 39, Land Revenue Act, on the basis of 
possession is not res judicata in a subsequent suit for declaration’ 
or ejectment.® 

If the decision of an issue was not necessary for the disposal of 
former suit, it does not operate as res judicata in the subsequent 

Mr* 

Where an unauthorised person puts up some conslrnctions and a 
;ar mill on a plot of land, the dismissal of a suit for the removal of 
constructions and possession of the Ian 1 does not bar a fush suit 
the removal of the sugar mill and possession.^® 

Where the mortgagee of some muafi land in a village of which he 
had subsequently become the proprietor started an unsuccessful pro- 
ceeding for the correction of the jamahandi by having his name entered 

1 Dudh Nath v. Kamta Singh, 14 L. B Rev. 11=XIV U. D 9. 

J Uahendra Nath v. Dasia, X U. D. 158=10 L. B Rev. 319=13 B. D. 773. 

3 Sam Dayal v Ram Chandra, XII U. U. 273=15 B. D. 715. 

♦ Raghu v. Pathsala Oudh, XV U. D. 302=16 L. B. Bev. 537. 

3 Kagatiha Pathsala v ilewa Lai, XX U. D. 253=1939 B. D. 302. 

6 Puran Lai v. Balhhadd-ir Prasad, XX U. D. 27=1938 E D 883, relying on 
Hanuman v. iluh. Ali iluhammad Khan, 3 B. D 110=11 U D. 208 
^ Jaaahar v. Behari, XVIII U. D. 83=1937 R D. 82 
3 Balmakund Lai v. Sahna, XV U. D. 332. 

3 Janki Kunuiar v. Raghu Nath Prasad, III D. U. 179=4 B. U. 30. 

>» Bandan v. Bindra, 1925 A. I. B. AH. 790=1935 A. L. J. 948=XVI D. D. 488. 
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as mortgagee of the muafi land, because the mortgage entry in his 
favour had been expunged by an order passed in a proceeding between the 
then proprietor and the mua^-holder, to which he was not a party, the 
holder being recorded by consent as tenant, it was held in a suit by him 
to contest a notice of ejectment issued by the niwa/i-holder (now tenant), 
that the decision was not res judicata as it did not proceed on the 
ground that the mortgage had not been executed, but on the ground 
that there was not excuse for entering the mortgage in the patwari 
papers.* 

An obiter or a finding not necessary for the decision of the case is 
not res judicata.'^ 

Where in a suit to contest a notice of ejectment, a special agree- 
ment, which may be interpreted to he either for life or in permanency, 
is set up, either interpretation cancels the notice. Hence a finding 
that it was a permanent lease is not res judicata} Secus, of there was 
no such dubiety.^ 

A finding on a mixed question of law and of fact is rss yudicata ® 

Where a common issue arises in several suits between the parlies, and 
is decided, an appeal from the decree in one only of the cases cannot be 
maintained.^ 

Where an appeal is filed in one out of two suits raising the same 
issues, it cannot be heard.* 

Two suits between the parties were pending before an Assistant 
Collector, one under s. 175 and the other under the Land Revenue Act. 
That ofiScer noted that the decision under s. 175 will govern the other 
case, in which ho framed no issues and recorded no evidence. His 
decision under s. 17.5 was appealed from but not the one under the 
Land Revenue Act. The hearing of the appeil is not barred on account 
of this.® 

^ Raghu ifaadan v, Patlao Lit, XII U O. 275 

2 Dil Ram v. Sheo Govind, 14 L. R Rsr. 457, bo a finding on an iucideutal and 
collateral iaaao, Suhdeo v. Nohar, 14 L B. Rev. 496=XIV 0. D 264. 

3 Ituhammad Nawab Ali Khan y. Mathura, B. R. 4 of 1905. 

* Ram Das v Jangi Stngh, 4 L R Rev. 281=V U D 542=1923 R. & 283=9 
and Cr. L. J 297=7 B. D 333 ; KausMa v. Bajrang, V U D 374. 

5 Sheo Govind v. Khatun, VI U. D. 463=1925 R. C. 465. 

® Ghaeidin y. AJit Singh, SLR. Rev. 124=VI U. D. 98=1924 R. 0. 105=9 
R. D. 512 ; Sheopal Singh v. Ram Dayal Singh, XI U D. 87=11 L. R. Rev. 129=14 
R. D. 324 I Sia Ram v. Pirthi, XV U. D. 114=15 L. R. Rev. 339 ; Purni v. Shilabo, 
14 L. R. Rev 550=XIV U. D. 291 ; RamKtthun'r. Lallan Dube, 14 L. R. Rev. 
879— XIV U. D. 533. In Raja Ram v. Raja Rai, X U. D. 192=13 B. D. 515, the 
fact of the two eaita relatiug to different plots was held to bar the application of the 
rule of res judicata. 

t Ayub Ali v. Shanti Devi, XX U. D. 151=1939 B. D. 60. 

® Ram Rekha v. Chhakauri, XIII U. D. 182=14 L. R. Rev. 41. 
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A matter is res judicata only as between the parties to it and aot 
as against one not a party.' 

A decision between A’s thekadar and a tenant as to the rate oE rent 
payable for a holding does not bind A.^ 

A decision in favour of a person that he held under a special agree- 
ment and cannot be ejected by notice is not binding in favour of his 
widow who hud sncceedod him.® 

Where several suits for ejectment are brought each against a distinct 
defendant, and decreed, failure of some of the defendants to appeal 
from the decrees against them does not affect the appeals of the 
others.* 

In a joint Hindu family, a decision of a competent court against 
the father operates as res judicata in a subsequent suit by the sons 
against the succe-sful party in the previous suit and involving the 
same issues ® 

A decision under section 180 ordering the ejectment of A is binding 
on his nephew 5 in a suit for declaration of tenancy, when B admits 
that only recently he was on good terms with A, and both cultivated 
the fields together, a.s B cannot be said to have been ignorant of the suit 
under section 180 against A. The basis of the suit was that B was the 
real tenant of the land over which A’s mine had been wrongly entered® 

When different people are interested in the decision of an issue, 
the decision is binding on others who are merely watching the result of 
the litigation.^ 

A decision against a lambardar acting in a representative capacity 
is binding on the co-sharers.® 

Where A, impleaded as a party in the trial court and successful 
there, is not made a party in the (Jommissioner’s court, the trial court 
decision in his favour stands ; and the Board of Revenue held that that 
decision does not become open to challenge by impleading A in the 
second appeal.® 

If the previous suit (under section 180) was brought on behalf of a 
minor by a person who was not his guirdian, dismissal for default 

t Karamat AH v. liuh. Ibrahim, 1923 R. C. U. U. 501=4 L. K. Bev. 311 

“=7 B. D. 321 ; Eargu Lai v. liunshi, VI U D. 274 ; Tahoa v. Bafiuddin, 10 L B. 
Rev. 62-=X U. D. 52=13 B. D. 169 ; Shiva Nath v. Maula, 12 L. B- Bev. 419-Xn 
U. D 304=15 R D. 375. 

* Sri Narain Singh[y. Maharaja of Benares, XIX D. D. 163=1938 B. D. 420. 

3 Muh. Nawah Ah Khan v. Jag Dei, 1 U. D. 213. 

* Shib Charan v. Suraj Prasad, XVll U. D. 184. 

5 Jokhan Lai v. Jioala Prasad, 14 L. R Rev. 181*=XIV 0. D. 432. 

* Earak Chand v. Sumer, XVlI U. D. 89=1936 R. D. 119. 

1 Kandhoya Lai v. Lalta Prasad, XIX U. D 205=1938 B. D. 615. 

3 Jai Jai Bam v. Bam Samujh, XV U. D. 530 

3 Tildkdhari Stngh y. Gaga, XI U. D. 105=14 R. D. 430. 
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thereof does not debar the minor on attaining majoritj from suing 
under the same section.* 

The rule of res judicata does not apply to a subsequent suit which is 
not against the same set of defendants as in the previous suit, and which 
is with respect to a diffprent subject-matter and is based on a different 
cause of action, Ragliu Nath Kunwari v. Loehan} 

Suits .4 V. C and B y. C being tried together and on the same 
evidence with consent, a finding in .d. v. C is binding on the narties 
in B V. C? 

There is res judicata as between co-defendants if some issue between 
them was tried,* and the decision of this issue was necessary to give 
relief to the plaintiflE in the suit.* 

A finding in a suit between the mortgagee of land and its tenant 
that the land is not sir and the tenant had acquired occupancy rights 
is not binding in a suit for eiectment brought by the mortgagor to 
eject the tenant.^ 

A finding in a suit that certain land is neither agricnitnral land 
nor a grove is not res judicata in a «abseqa 0 nt suit in which the question 
IS whether a party has the rights of a grove-holder in a subsequent 

year.* 

Where A is litigating under the same title as B did in a previous 
suit, though not claiming through or under B, and the interests of A 
and B are identical and A does not put forward any claims in advance 
of or different from those made by B, A is bound by the result of the 
previous litigation,® 

A finding in a suit for ejectment, while Act II of 1901 was 
in force, that the defendant who had planted guavas was grove- 
holder, was not res judicata in a subsequent suit under Act III of 
1926, as now a guava planter was not a grove-holder, and the Act gave 
a new cause of action.® This decision would be open to objection 
but for the fact that the Board left it open to the plaintiff to show 
that the character of the land bad changed since the date of the prior 

* Ahmad Ali v, Bamid Khan, XII U. D. lll-=15 B. D. 3. 

* 9 L. B. Bev. 335-=IX U. D. 162=-12 B D. 786. 

* liumtas-un-nissa v. Khaliluddin, VIE D. D 173, 487=7 L. R. Bev. 363. 

* Jeobodh v. Behari, X U. D 227. 

S Eamta v. Phagu, XX U. D. 158-=1939 B. D. 82. 

* Parmoaand v. Suro;, VUI 0. D. 16=8 L R. Bev. 40=1926 B. 0. 600=11 
B D. 62 ; Bam Sahai v. SoJu, VI D. D. 320=6 L. B, Rev. 864=1924 B. 0. 
649—9 B. D. 362. 

* Shri Dhar v. Udaibir Singh, 1929 A. I. B. All. 17=9 L. R. Bev. 289=IX U. 
D. (H. 0.) 214=116 I. C. 454=12 B. D. 703. 

* Hira Lai v. Ram Sand«r=XV D. D. 219=15 L. R. Rev. 362. 

* Abdul Hafiz v. Slani Lai, 13 L. R. Rev. 315=XIII U. D. 162=15 R. D. 656 ; 
MtAesh Singh v. Boola, 1938 A. L. J. (B. B.) 86=XIX U. D 227=1938 B. D. 651. 

X. A.— 94 
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decision. The decision would bo diSerent now as a guara planter 
may be a grove-holder. 

A decision under Act II of 1901 as to the authority of a lambardar 
to collect rents was not res judicUa in a case brought for arrears of rent 
under section 132 of the Act of 1926 since section 265 of that Act took 
away his right in respect of pattis in which he had no share.* 

An ex parte order is, subject to certain limitations, res judicata.^ 

An ex parte decision is not res judicata} specially as to interest, 
when it does not appear from the proceedings whether it had been 
claimed under some rule of law or as damages,^ or as to the rate of 
rent.® 

Where the decision in an ejectment suit is that the defendant is hold- 
ing under a lease the term of which has not expired, an observation to the 
effect that he had not acquired occupancy rights is obiter and not res 
judicata} 

A lambardar is under the Act entitled ^to eject tenants and occupiers 
of land. If he brought such a suit and withdrew it, the whole body of 
CO- sharers cannot sue again and eject the same person.^ 

Where a settlement court decision has not been acted upon, and the 
old entries have continued for a long period in spite of such decision, the 
latter cannot prevail over the entries.® 

The failure of a lambardar to execute a decree for the ejectment of a 
trespasser did not bar a fresh suit for the ejectment of the trespasser by 
a new lambardar.® This wilt not be good law in view of section 180. 

How far is a decision of a Revenue Court or of a Court under the 
Act res judicata in a subsequent eioil suit ? The word civil is used ad- 
visedly, because as to iis being res judicata in a subsequent revenue suit, 
there can be no question. There seems no doubt whitever that deciuous 
under section 286 are res judicata, vide the notes to that section. There 
remain two classes of cases, viz., tho«e in which an appeal lies to the 

1 Sander Lai v. Subedar Singh, 54 all. 777”l932 A. L. J. 507*»l93i A. I. B. 
All. 416=<16 B. D. 403. 

* Hardwar v Chhabraji, XVI D. D 300. 

s Abdul Hamid y, Lakhpat Aai, 1941 B D. 321 ; Sripat Sahai v. Bam Aular, 
10 Bev. and Ur. L. J. 79 ; Jagat Narain v. Sura/ Pal, 6 U R. Rev. 229—7I 0. D. 
467^1925 B. 0. 473, Contra, Basant Kumari y. Umrao Siagh’=“'Vlll U. D.39 \ 
Karamat All v. Oaneshi Lai, 1927 B. 0. 113— VUl 0. D (H. 0.) 123. !□ 
second aud third caaea no evidence waa taken. The test ia whether the coart daoided 
the iasne ezpreaely or impliedly in decreeing ea; parts. 

* ilaharoj Singh v. Suryapal, IX U. D. (H. 0.) 276—9 L. B. Bev. 306-U3 
I. C 768—12 R. D. 678. 

5 Bindhgi Ghal v. /<ii Bahadur, 9 L. B. Rev. 345— IX U. D. 166. 

^ Sripat Sahai y. Bam Autar, 10 Bev. and Cr. L. J. 79. 

1 Ameer Singh y. Bibi, Xlll U. D. 175. 

® Faujdar Singh v. Baljit Singh, 12 L. B. Bev. 4S7. 

® i*«<am&ar Dae y. Jihri Prasad, XVI U> D. 643. ' 
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CSril Court and those in which an appeal does not lie at all or lies 
to a Berenne Court. 

A Bevenne Court decision, whether or not an appeal lies to a Civil 
Court, cannot be set up as res judicata in a Civil Coart except in cases 
under section 286, for the Bevenae Court would oot have been competent 
to try the subseqaent civil suit ; but as we have seen, a Civil Court 
cannot by its decree reverse a decision of a Revenue Court on a matter 
which was within its exclusive jurisdiction, although the Bevenue Court 
deci^d a question which should ordinarily fall within the cognizance of 
a Civil Court. 

In a suit for arrears of rent against A and B it was decided, in an 
issue raised between A and B, that A was the tenant up <o 132fi, and B 
was the tenant for 13 i7, and a decree was passed against A and B accord- 
ingly. A now sued .5 in a Civil Court for the value of the sugarcance crop 
standing on the land in 1327. It was held that the Bevenne Court did 
not decide in the previous suit as to who had sown the crop as it was 
not in issue, and therefore its decision was not res judicata as to the 
ownership of the crop.‘ 

Where a suit within the exclusive jusrisdiction of a Bevenue 
Court was decided, a civil suit does not lie with the object of having it 
nullified.^ 

A Civil Court cannot declare that the defendant does not hold under 
a perpetual lease, as held in a suit to contest a noiice of ejectment, but is 
a tenant-a(-will and liable to ejectment,^ or that the lease under which a 
tenant holds is a forgery or unauthorised, the mitter having been declared 
to the contrary in a Revenue Court, ^ or declare a lease cancelled for 
breach of its conditions and the lessee liable to ejectmeut 

or that a lea-^e has expired and the tenant is a tenant by sufferance 
and liable to ejectment 

or that a tenant is a tenant at will and not an occupancy tenant as 
entered at the settlement 

or that the person in possession is a mere thekadar 

1 Tota V Jaggu, 1924 A. I. B. All. 163=21 A. L. J. 476=10 Rev. and Or. L. J. 
99=5 L. R. Rev. 47=19J3 B. 0. 342=VI U. D (H. 0.) 53=8 B D. 244. 

^Rustam Singh y, Ahmad-un-aissa, XVIIl D. D. (H C) 1 = 1937 R D. 44 ; 
Jageshar Stngh v. Rameshar Baksh Singh, 16 R. D. 472=X[tI 0. D. (H. 0.) 109= 
9 O. W. N. 610 ; Bar Nath Smgh v. Sri Ram, 6 0. W. N. 1204 j Bipit v. Ram 
Baksh Singh, 1 D, P. L B. (J. C.) 7. 

* Dharamraj v. Bahadur Khan, 8 0. C. 84. 

’e Badri v. Khurshed Alt Khan, 20 O. C. 182. 

3 Lai Jagdiah Bahadur v Sheoraji, 6 0 0. 289. 

S Muhammad Eioae Ali Khan v. Maheshar Praaad, 6 0 0. 118. 

t Ugarsen Singh v Ram Dat, 1 0. 0. 210 ; Afznl-un-niaaa, Sel. Oa. No. 135, Bel. 
Os. No. 53 ; Jagannath v. Drighijai Singh, 21 0 0. 210. 

* i’armMhar Dat v. Muhammad Abdul Hasan, 14 0. 0. 335. 
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or order delivery o£ possession to the landlord who did not succeed in 
obtaining actual possession under section 60 o£ the Oudh Act 

or order possession of trees and land held by a tenant under a especial 
agreement on the ground that under it the tenant’s right to possession 
has ceased 

or that a tenant is a mere tenant-at-will and not a tenant holding at 
a favourable rate o£ rent, as held in a suit to contest a notice of 
ejectment 

or decree possession to a landlord whom notice of ejectment has be- 
come cancelled on the finding that the relation of landlord and tenant 
does not exist between the parties/ 

In case of conflicting decisions the last constitutes res judicata} 

A party to a litigation cannot blow both hot and cold. If he gets a 
revenue suit dismissed on the ground that he is not a tenant, ha cannot 
when sued in a Civil Court, set up a tenancy.® So when in a civil snit 
for wrongful possession his plea that the suit lies in a Revenue Court is 
accepted, in a suit under section 206, cannot be accepted the plea that 
the suit should have been brought in a Civil Court cannot be accepted.’ 
So if the plea succeeded was that a civil and not a Revenue Court had 
jurisdiction, a plea in the Civil Court that the Revenue Court had 
jurisdiction cannot bo urged.® 

A finding against a party in whose favour the decree is does not 
operate as res judicata} 

9. Section i42, Specific (Relief Act. See Phool Singh v. Govini 
Kuar}^ 

10. Where a Civil Court does not think a suit is cognisable by a 
Revenue Court, it should return the plaint for presentation to the proper 
court and should not dismiss it as barred by time.” 


1 Sidhi V. Bhaiya Tirhhawan Dai Bam, Sel. Ca. No. 180. 

* Thahur Din v Hulas, 10 0. G. 188. 

3 Janhi Prasad v. Salig Ram, 2 0. C 96. 

* Muhammad Alt Khan v. Praq Sinqh, Sel Ca. No. 269. 

6 Gangri Prasad v. Behari Lai, IV D D 327=6 R D 541 ; Laehman Singh v. 
Gauri, IV C. D. 388=5 R D 138 ; Jadu Nandan Ckaube v. Bahhtawar Lai, XU 
U D 285 ; Ghan Shiam v. Mttter Sea, 14 L B. Rev. 662 ; Shpam Narain v. Prsm 
Narain, XV U. D. 305 ; Badrul Islam v. Bhagwatia, 15 L. R Rev. 36l=XV 0. D. 
256. 

6 Bhoga Singh v. Pokhar Singh, 8 0. C. 358. 

^ Harden Sahai v Hallu, IV U. I). 399 ; ilahadeo Singh v. Pudai Singh, XI 

U. D. (H. 0) 185 ; Muhammad Mehdt Ali Khan v. Sharif-ua-nissa, 3 0. C. 32 ; Basti 
Begam v. Sajjad Mirza, 2 O. 0. 188. 

8 Kali Ckaran v. Bholi Baksh, VIII U D (H. C ) 257=8 L. R Rev. 233=-1927 
B. 0 344=11 B D. 279=1927 A. 1. R All. 7(1=105 1. C. 639 ; Rij Mauqal Saha 

V. Mackianon, 18 I. C 875 ; Saira Bihi y, Chindra Pal Singh, 5 0 W. N. 897»“X 
U. D. (U. 0.) 182=114 I. C. 120=1928 B. ami Cr. Oudh 503. 

8 Jagar Nath v. Suraj Baksh Singh, I U. D. 278. 

10 5 L B. R-v 141=1924 R 0. 201=80 I. G 399=5 R. D. 436. - 

11 Johari Mai v Balmakund, 51 AH 226 = 1929 A. I. R. All. 669=1929 A. L- >>• 
890=X U. D. (H. G.) 44—10 L. R. Rev. 363=13 R D. 680—116 I. 0. 802, 
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243> (i) The provisions of the Code of Civil Procedure, 

Application o£ the Code 1908, except — 
of Civil Procednre, 1908, 

(a) provisions inconsistent with anything in this Act, so 
far as the inconsistency extends, 

(5) provisions applicable only to special suits or proceedings 
outside the scope of this Act, and 

(c) the provisions contained in List I of the Second 
Schedule. 

shall apply to all suits and other proceedings under this Act, 
subject to the modifications contained in List II of the Second 
Schedule. 

(3) The rules mentioned in the Second Schedule of this Act 
shall be interpreted, in the case of Agra, as referring to rules 
contained in the Fir-st Schedule to the Code of Civil Procedure, 
1908, as altered or added to by the High Court of Judicature 
at Allahabad under section 122 of the Code of Civil Procedure, 
1908 and in the case of Oudh as referring to rules contained 
in the First Schedule to that Code as altered or added to by the 
Chief Court of Oudh, under section 122 of that Code. 

1. Sab-section (1) corresponds to section 264 of the Act of 1926 
which corresponded to section 193 of the Act of 1901 ; and to section 135 
of the Oadh Act. Subsection (2) is new and clarifies what might have 
become a matter for argument 

Provisions applicable to special suits, etc — E. g., Interpleader suits, 
suits on Negotiable Instruments, etc. 

See lists I and 11 of the Second Schedule. 

2. A suit cannot be stayed under section 10, Civil Procedure Code 
unless the parties to it and in the previous suit are identical.^ Where 
lands in the province of Agra and in another province were let at one 
Inmp rent, a suit for arrears of rent iu respect of the entire land may 
be institnted in this province.^ But iu the case of two holdings each 
separately assessed to rent, if one is transferred by fiuvial action to 
another province, a suit for arrears of rent thereof does not lie here ;® 
so where a holding extends to two provinces, a suit for ejectment or 
recovery of possession may be brought here. 

Costs may be disallowed to both parties when they have rendered 
elucidation of the case difficult by confused pleadings.* 

1 Bam Lai v Nawal Khhore, XIX U D 263=-l938 B D. 936. 

S Parmeshar Bat v Sri Niieas, 11 A. W. N. 47. 

- 2 Beni Prasad v. Batulan, 28 All. 282. 

* Diearka Stngh v. Saida Bibi, 15 L. R. Bev. 664. - 
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An order which without assigning any reason does not award full 
costs to the successful party is illegal under section 35, Civil Procedure 
Code and may be revised.^ 

Section 35A. A Collector on appeal cannot award penal costs, 
where the other party does not object that the claim was false or 
vexatious.^ 

The imprisonment of one out of 8 judgment-debtors in execution of 
a decree for arrears of rent and his release under section 58, Civil 
Procedure Coda, did not in anv way benefit the other judgment-debtors 
and the entire crops of all the debtors was held attachable in execution 
of the decree.^ 

Under section 60 (1) (c), Civil Procedure Code, it was held that 
agriculturist means a person whose main source of living is agriiulture, 
and the onus of proof is on the person who claims the exemption. All 
bonses occupied by an agriculturist are exempt although a portion of 
one building be considered sufficient to enable him to earn bis livelihood 
as an agricultnrist.^ 

A right to fntnre maintenance was exempt from alienation under 
the T, P. A. and could not be attached under section 60 (n) Civil 
Procedure Code.® 

Section 99 applies.® 

Where the Commissioner accepted an appeal in the absence of the 
appellant on the mere statement of the appellant’s cousin not duly 
accredited by him, the irregularity cannot be cured under section 99, 
Civil Procedure Code.^ 

A person not made a party in the court of first appeal cannot file 
a second appeal, as his rights remain unaffected by the first appellate 
court decision.® Nor can a person who did not join in a first appeal 
file a second appeal therein.® 

Under section 103, the Board in second appeal can determine an 
issue of fact decided by the court of first appeal contrary to the weight 
of evidence on the record, if there is sufficient evidence on the record 
to enable it to do so.*® 

* Adilya Narain Smgh v. Run Dull, 14 L. R Rev. 9i{=*XIV D. D. 36. 

* Jijgdi$ktoar Prasad v. Jnder, XV D D 166. 

* Jagratn Singh y. Tribeni, XVIII D. D. 6=1937 R. D 13. 

* Amar Singh v. Ganga Prasad, XX U. D. 113=1938 B. D. 840. 

® Kailas Koer v. Jagdeo Bux Singh, XIV U. D. 470. 

* Bata Ram v. Jhaoo Lai, 1936 A. I. B. All. 200=XVI U. D. 663=1936 B. ^ 

442. 

® Yahul Khan v. Jagmohan Singh, XX U D 44=1938 B. D 746. 

8 Lalji Lai y Uma Prasad, III U D 262=-4 R. D 87. 

8 Aisha Khanum v. Raghuhir, II U. D 312=3 R. D. 196. 

1® Durga Bharti v. Maula, IX U. D. 38—9 L. R. Rev. 69=1927 B. 0. #74- 
12 B. D. 133. 
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Section 105 (1) prevents the appellant from questioning in appeal 
from the decree a previous order setting aside a previous ex parte decree 
passed in the snit.^ 

Since no appeal lies from an order of remand passed in appeal* 
the order may be challenged in a second appeal from the decree passed 
after the remand,* as section 105 (2) will not apply. 

No appeal lies under section 104 (2) from an appellate decision 
on an appeal against the first court’s decision returning the plaint in 
a civil suit to be presented to the revenue court; and if the first court, 
on the case coming back to it under the orders of the appellate court, 
decides the case and passes a decree, a plea that the civil court had 
no jurisdiction and that the appellate court’s decision on the first 
occasion was wrong can be taken in the second appeal from the 
decree.* 


Under section 110, Civil Procedure Code, an allegation that the 
proper remedy was a suit under section 99 of the Tenancy Act of 1926 
(present section 183) and not a suit to set aside the original decree 
for arrears of rent, does not raise a substantial question of law.* 

Under section 110 the property must be proved to be worth at 
least Rs. 10,000. Where the subject-matter of a dispute is a bhaoli 
grove the zamindar’s share of the produce being one-half, the grove 
mast be worth at least Rs. 20,00u.® 

Section 115 does not apply even if the suit was instituted before the 
Act came into force.^ 


Section 144 applies.® 

An application under section 144 is not in execution and limitation 
for it runs from the date of the decree reversing the first court's decree.® 

Where a tenant gets compensation by way of restitution under 
section 144 for his illegal ejectment, the landholder cannot claim to 
deduct ihe rent for the period of illegal dispossession.*® 

t Jt/f/jt. Ah Khun v. Shaukut Ahf III D. D. 33=“34 1. 0. 713“*II 

U. D. 604>°°5 B. U. 430. 


2 Laehman v. Loehan, 1941 B. D. 49. 

® Kahreia v. QuUar Singh, A. I. B. All. 553=1935 A. L. J. 617=1935 B. D 
256=Sri Biim v. Jiti Kahore Lai, 1937 A. L. J. 1237=1938 All. 79=1938 A. 
I. B. All 37— XVI U. D 318. 

* Kashi V. Asharfi Singh, 1938 A. L. J. 720=1938 A. I. B. All. 511. 

6 Jugdamba Prasad v Pam Gopal Singh, XVII D. D. 99=1936 B. U. 120, 

9 Naubat Tsaari v. Jan^Ii, XVIIl O. D. 168=1937 B. D. 198. 

* Jagannath Singh v. Sita Pam, 1941 B. D. 488. 

» Dulari Kuar y. Hanaman. 10 L. B. Rev. 128; Balumnt Singh r. Goluran, 

B. K. 6 of 1884 ; Boh v. Ganga Dhar, XVllI U. D. 323 ; Pam Lai v TrMuw^ 
Bat, Oudh Beat Act, Bnliug No. 66 i Autar v. Buhun, 8 L. B. Bev. 319=1927 H. 

C. 364. 

9 Kadir Bttksh v. Bthari, XVIII U. D. 4=1937 B. D. 21 ; Swya Pal Singh 
V. Btjai Pam, XIX U. U. 92—1938 B. D. 182. 

19 Pajjah V. Qhulam itdhammad, XII D. D. (H. 0.1 16=12 L« B. Bev. 181=16 
B. D. 614. 
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A surety under 0. 21, r. 40 (3) to produce the judgment-debtor 
when required by the court cannot be made to discharge the liability 
o£ the latter under section 145, Civil Procedure Code.^ 

Where a person stands surety for the costs of an appeal and no pro- 
perty is mortgaged in the surety bond and the costs are not realised 
from the appellant the successful respondent may proceed against the 
surety by execution without obtaining a separate decree against him,^ 

Section 149— Court of second appeal may allow payment of coart- 
fees on a relief for damages under section 44 of the Tenancy Act of 1926 
(now s. 180) claimed but on which no court-fee was paid in the trial 
court. ® 

Section 151 cannot be resorted to by the court to set aside a sale 
whore the judgment-debtor has put in an applic.iiion under 0. 21, r. 90, 
which must be disposed of on the evidence.^ It should be sparingly used 
and is not intended to permit a decision on the ground of equity when 
the weight of evidence is against the view taken. ^ 

Section 151 may be used in making an order for restoration of 
execution proceedings to which 0. 9, r. 9 does not apply® ; or in cancel- 
ling a decree against a minor impleaded and treated as a major^ ; or 
for the ends of justice.® 

Section 151 cannot be resorted to where an applicant to restore a 
suit dismissed for default does not show or prove sufficient cause, but 
if the application itself is dismissed for default it may be restored under 
section 151.® 

Section 152 may be utilised to correct a clerical error in the plaint 
and the decree thereon on an application for amendment. 

0 1, r, 9 applies 

One of several landholders died and his legal representatives were 
not brought on the record within time and while the case was deposited 
under section 276 of the Act of 1926, it was held that on the re-opening 
of the case, such representatives could be impleaded under Order 1, rule 
10 ( 2 ).“ 

t i/umlaz Hutain v. Afurauat Bano, XV U. D. 198=18 H. D 243. 

® Imanuddin Beg v. Gaenffar Bueain, XVIII U. D 326=1937 B. D. 518, 

® Jehteari v. Debt Sahai, 15 L B. Bev. 99=XV 0. D. 172. 

4 Baij Nath Praead y. Ram Dae, II U. D. 394, 590=3 B D. 218. 

® Sundar Koeri v. ilangal Rai, XVII U. D. 838=1936 B. D. 457. 

* Lnlta Smgh v. Biehambhar Nath, XI U. D. 32=11 L. B. Bev. 16. 

7 Shami v. Jai Dei, VI U. D. 276=5 L B. Bey. 331=1924 B. 0. 494—11 B. and 
Cr. L. J. 29=9 B. D. 240. 

8 Bam Rao v Udil, V U. D. 491 ; Badhika Nand y. Samal Alt, IV U. D. 15—1 
L. B. Bey. 16=6 B. D. 113. 

' 9 Kanavji Lai v. Ghtronji Lai, XV U. D. 178=15 L. B. Bey. 254. 

10 Dudhai y. Surat Narain, X U. D. 198 ; Suraj Mai y. Kewal, IV U. D. 210—6 
L. B. B«y. 269=1924 B.C 336 = 10 R. and Or. L. J. 312=8 K. D. 198, bntMO 
Kedar y, Bhola, IV U. D. 338=6 B D. 632. 

- I’l Shyam Lai y, Nira^jnn, XII U. D. 260=15 B. D. 657. 

18 Bindhyaehal v. Oharib, 12 L. B. Bev. 63=15 B, D. 204. 
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Where the name? of all the plaintiff? were shown in the plaint, who 
also signed a mukhtarnama to file it, but only some of them signed the 
plaint, the defect can be cured by the court acting under Order 1, rule 
10, i. e., by pining the nonsigiiing plaintiffs, or under Order 6, rule 14 
by alloAing them to sign.^ 

Courts should freely use Order 1, rule 10, instead of dismissing suits 
on technical grounds.^ 

A person who applies to be added as a plaintiff, if not a necessary 
party, should not be added. ^ 

Order 2 rule (2) does not apply to suits for ejectment of subtenants 
in respect of plots omitted in a previous suit/ 

There is no legal bar to ejectment from a portion of a holding, but 
if a suit is brought to eject from the portion omitted, Order 2, rule 2, 
may be a bar.® 

Where a tenant claimed and got from the court the status of an 
occupancy tenant, his subsequent suit for declaration of rent under 
section 61 is hatred.® 

Under Order 2, rule 3 a lambardar may sue for arrears of revenue 
and of profits.^ 

Where a suit in ejectment is for holdings of two classes and the 
issues are entirely different, the court may order separate trials under 
Order 2, rule 6.® 

Where one of several plaintiffs in an ejectment suit, asked to appear 
personally, fails to do so, the suit cannot be dismissed bat should be 
allowed to be proseented by the other co-plaintiffs.® 

Under Order 3, rule 2, a cousin of a tenant, who had left the village 
and has been sued in ejectment for illegal snbletiing cannot be allowed 
to defend the suit, as he is not the defendant’s agent*® but a son may 
sue for his father whose address is unknown.** 

1 CkurmiLal v. Tuhi, XI U. U 92=.ll L. B. Bev. 143=- 1 4 K D ,B35. 

* Staff, of State v. Saghu Nandan, IV U. D 363=‘3 V. P. L. B. 60=^5 B. D. 

117. 

S Jlira Lai v. Jnna Purna, 1938 A. L. J. (B B ) 9. 

4 Debi Prasad v. Nazir Khan, 14 L B Rev. 94=XIV U. D. 38. 

5 Labajan v. Makwid Lai, Xt 0. D. 180=14 B D G32 ; Kunj Behan v. Sirwa 
Uehnon, VI U. D. 48—5 L. R. Bev. Oad. 31=1921 B. 0 617=8 R. D. 127. 

e Kathi V. mhal Singh, 14 L. R. Rev. 698— XtV D. D. 304. 

JBheeni Shankar v. Ktdar Nath. 6 B. aiidCr. L. J 23. 

^Lal Girjesh Bahadur Pal v. Nageihar Bai, VII U. D, 114. 

® Ram Rao Krishna Jaian y. Sham Nath, IV U. D. 650=2 L. B. Bev. 233—6 
B. D. 316. 

10 Chhfda Lai v. Thakur Behari Lai, IX U. D. 37=12 B D. 168. 

'll Raja Rim v. Ranjitram, VI 0. D. 405=6 L. B. Bev. (0.) 20=1925 B. 0. 
74=11 R. and Or. L. J. 62=8 R. D. 303. 

T. A.— 96 
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Ordpr 3, rule 4. A vakalafnama signed by a person orally aufhorited 
to si^n is only an irrpgnlarit.y curable nniler section 99, Civil Procedove 
Code, and an appeal filed under such a rakalotnama is valid, in the 
absence ot evidence that the appellant had no intention to appeal ^ 

As for Order 5, see List JI, item 7, o£ the Second Schedule. 

Pleadings do not act as estoppel on the person pleading so as to 
prevent him from getting what in law he is entitled to.^ 

Order 6, rule 17 was applied.* 

An ej**ciment suit was brought in re'^pect o£ only a portion of a 
holding After the expiration of the period of limitation for filing 
ej>'Otment suits, the plaint was allowed to be amended by the addition 
of the omitted plots * 

Amendment of the grounds of appeal under Order 6, rule 17 may be 
allowed,* but not one inconsistent wnh the original pleading.® 

Where a Commissioner on appeal comes to the conclusion that the 
appeal should lie heard hy a Civil Court as his jurisdiction has been 
ousied by a cross-o' jection, he should return the memo of appeal for 
pmsentation to the proper court, but should not send it direct to the 
Civil Court ^ 

Time ought to be allowed to make up a deficiency in court-fees on 
a m mo of appt al.® 

Where two co-sharers, signatories to a plaint, allege that their 
signatures were obtained hy iruud and that they do not wish to join in 
the suit, the plaint might be thrown out under Order 7, rule 11.® 

A fresh suit may be brought when a suit has been dismissed under 
Order 9, rule 3.*® 

Where a suit was dismissed for failure of plaintiff to deposit a certain 
sum of money awarded as daiuage.s because he was given time to impbad 
a fief- ndant the fli-m'-o-ai is underrate and h fie'-h vuit against the 

t Uulktrhort titnyk v. H himuUiih, 15 L. B. Bhv, U. U. 2b0. 

2 Laehman Pandt v, Shyam D«i XVIIl U. D. 161. 

5 Anrudh Rat v. Parmenhri Narain Stngh, VIII U. D. 27=8 L. B. Bet. 
156=1927 B. C. 157=11 B D 118. 

* Paibhu Dial v. Khtali, II U D. 483. 

6 Sunt Lai v. Shtoram SingH^ IV D. D 631. 

» Brtj Kmhore V. Abdul Rahm-m.Mh B. Rev. 627=XIV U. D. 322; Pauhari 
Saran v. Nundar, 1939 A. L. J. (B. R.} 66=XX U. D. 242. 

J Sukhdeojiv Ram Lai, 1932 A L. J. 108^=1933 A. I. B. All. 108-17 B. D. 
78=14 L R. Rev. i5=XIV U. D. (H.C) 19. 

» Ram Charan Singh v. Bhngwan Dai, XIX U. D. 231=1938 B. D 660, tefettiag 
to Janardan v. Kanttka, 1938 K D 2.15. 

9 Ram Nath v. Bhagwati Praiad, XIV U. D. 624=14 L. B Bev. 896. 

19 Uaharaj Narain Praiad v. Rama Nand, XI U. D. 95=14 R. D. 395 ; Seta 
Singh V. Mahaaso, IX D. D. 23=9 L. B Bev. 28=1927 R. 0. 474=12 ». D. 190. 
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old defendant and the defendant songht to be added is barred under 
rule 9.^ 

Where a zatnindar issues a notice of pj“otment under section 81 of 
the Act of 1926, but allows it to be dismi'<seil for default liefore it 
becomes a suif, his suit for arrears of rent under section 132 of that Act 
is not barred by Order 9, rule 9.® 

Where the plaintiff had no notice of the date fixed and of the change 
of court the suit should be restored as it is not a case of defauli.* 

An application to restore a petition for revival of a suit dismissed 
for default which is itself dismissed for default may be granted under 
Order 9, rule 9 read with section 151, Civil Procedure Code* 

Under Order 9, rule 9 a suit should not he decided on the merits 
when the plaintiff is absent.® ; or dismissed for default while the 
plaintiff has gone to call his mukhtar^ previous adjourniuents not being 
attributable to him.® 

A suit should not be dismissed for default at an adjourned hearing 
for unavoid-ible absence of the filaintiff thereat, the suit having I'een 
previously adjourned several times to suit the convenience of the Court, 
and the course of the litigation showing no intention on plaintiff's part 
to drop the suit.^ 

Where a case is taken up in camp, its disposal without due notice to 
the parties of the place and date is good ground for restoration.® 

Where the defendant appears and admits a part of the claim, the 
court should not dismiss the whole suit for plaintiff’s absence but only 
that portion of the cliim which is not adinittei.® 

A suit should not be res'ored under Order 9, rule 9 except for 
sufficient reason'® ; and if there is snffii’ieot can«e, e. a that the ease 

' Jiam lian K t«hna Jaiun v. IJuUh if/ath, XlX U. U 200=-l9iJ8 K. U. 614. 

* Ram Lai v. Pearey Ld. X U. D. 186=-13 R. D. 699. 

^ Sukhmam Siigh v. Lantoo, IV U. D. 53l=-2 L. B. Bev. 225'=8 B. and Cr. 
L. J 65=5 B. D. 3i’0. 

* Tmadduk Butain v. Bhnqwan Bak$h VI D D. 114=5 L. R. Bev. Ood. 89=“ 
1923 B. C. 609=1 0. W. N. 109=8 B D. 152. 

SB' oIfl V. i/unni Lai, VIII U. D. 19=8 L B. Bjv. 115=1927 B. C. 103—11 
R. D. 84. 

^ Ajodhya Prnsad v. Ram Phal, VI U. D. 174=5 L. B. Rev. 222=1924 R. 0. 
267=10 R and Or L. J. 277=8 B. D. 167. 

7 ilithey Singh v. Prag Narain, 14 L B Rev. 214—XIV U. D. 101. 

8 Am Ram v. Tula Ram, IX O. D. 101=9 L. R. Bev. 294=12 R. D. 647. 

8 Huh. iluttnfa Khan v. Ramtshwar, VIII T3. D. 69=8 L. R. Rev. 281=1927 
B. 0. 311=11 R D. 644. 

'® Kriihna Sarup v. Raj Bahadur Singh, 12 L. B Rev. 142=XII U. D. (H. C.) 
148 ; Salamalullah v. Hakhan Lai, 111 0. P. 674=1 0. V. U B. 29—53 I. C. 69= 
4 B. U. 424. 
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was taken out o£ its turn and the party went to call his vakil and Ihe 
application to restore is made immediately, the case should be restored.* 

Order 9, rule 9 applies to bar a fresh snit on the same cause of action 
in a suit for ejoctmeni® even though the secord suit is by some only of 
the foimer plaintiffs® An affidavit is not prescribed and is not 
necessary.'^ Under sub-rule (2) a notice must be issued before the 
restoration petition is heard.® 

Dismissal, for default, of a suit against A does not bar a similar snit 
against B who is not the heir of A.® 

Where a suit to eject a person as sub-tenant is dismissed for default 
after the defendant had set up a tenancy-in-chief in himself, a fresh suit 
for ejectment is barred.’ 


Where a suit for ejectment of a sub-tenant in which the defendant , 
sets up a claim of a right of a permanent character, e. p., tenancy in 
chief, morigage, etc., is dismissed for plaintiff’s default he cannot sue 
again on the same allegations for ejectment the .eamo defendant.® 

A landholder issued notice under s. 86 of the Act of 1926 to there- 
corded statutory tenant of a hohling and his sub-tenant, B, tor ejectment. 
The snh-tenant alone contested the notice, on the ground that he was the | 
statutory tenant. The proceeding was dismis-^ed as the applicant was absent J 
on the date of hearing. The recorded tenant abandoned the holding and | 
then the landholdei sued for ejectment as a trespasser under s. 44 of that 
Act. One of the defences was that the suit was barred as the previous pro- 
ceeding had been dismissed in default. It was held that there was afresh 
cause of action for the suit which was therefore not barred, inasmuch f 
as in the pievious suit B had to be descritied as sub-tenant and was 
sued as such, and in the present suit he was sued as a trespasser which 
he really was and had lieen all along.’’ 

The cause of action against B in the first proceeding arose in favour 
of the recorded tenant, and, in the snit, again-t the landholder. 

1 Eaghu Nandan Eai v Sarup, IX D. D. 156=9 L. R. Rev- 328=-12 R. D. 801 ; 
Bhaqwaii Praiad Singh v. Lai Muhammad, XVIIl U. D. 16. 

^ Jagan Nath v. Mahndeo, XI U D 41 = 11 L. R. Rev. 56=14 R D. 157 1 
Dtcarka Pratad y. Tata, 12 L. R Rev. 172=15 R. D. 513 ; Majidunniua v. BtA. 
Hamid All, 2 A. L. J. 118 ; ilolhu v. ilarjadi, X U. D. 91=10 L. R. Rev. 133**13 
R. D 387. 

3 Brahmdeo v. Nepal Rai, X U. D. 4=10 L. R. Rev. 11=13 R. D. 148. 

* Bhagwaii Prasad v Lai Muhammad, XVIII U. D. 16=1937 R. D. 9. 

* Huh. Abbas v. Bagar Husain, XVIII U. D. 335=1937 R. D, 621. See, however, 
Ram Kumar v. Maiku, XVIII U. D. 327=1937 R. D. 513. 

• Pratj Lania v. Gopi Lai. XIV U. D 50 =>14 L. R Rev. 246. 

7 Durga Bhuj y. Barsaii, 14 L B. Rev. 197=XIV D. D. 79. 

8 Mangru Ram v. Chhedi, XVIIl U. D. 208=1937 B. D. 334, relying on XVI 
U. D. 31. 

• Badu V. Bulasi, XIX U. D. 33=1938 B. D. H. 


Seo. 243] 


Application of Civil Procedure Code 


757 


Dismissal of a snit for ejectment for default in one year under Order 
9, rule 8, bars a snit for ejectment in a subsequent year,^ See however, 
Ram Kumar v. Maiku} 

When an ejectment suit is whithdrawn without leave, a fresh suit 
would be barred®, but this decision does not apply to thikmis and 
sub-tenants as held in X U. D. 3. Similarly B E 3 of 1927 (cited 
above) and Order 9, rule 9, bar a fresh suit when the previous suit has 
been dismissed for default but this does not apply to sfiiimis of sir 
iand:^ 

To support an application under Order 9, rule 13, an afiSdavit is not 
essential ; the Court may, however, order it to he filed.® 

Where the presiding officer does not attend court daring the hours 
fixed for sitting but takes up the case afterwards and decrees it ex parte 
the ex parte decree should be set aside ® 

The applicant must be allowed to make good bis plea of sufficient 
cause under Order 9, rule 13.^ "Where defendant pre-sent in court asks 
for adjournment because his counsel is not free and the fault, if any, 
for the non-appearance lies with the counsel and not with the client the 
court should rehear the case.® 

Where application to set aside ex parte decree is promptly made 
after dismissal, punitive costs should not be awarded to the other side 
for restoration of the case.® 

Issues should be framed as under Order XIV, 0. P. 0.,*® whether 
or not written statements have been put in.** 

If Ihe pleadings are obscure the court should insist on the parlies to 
explain what their pleadings are and deal with the points that arise in 
a judicial and adeqmte manner.** 

t Janardan y. JRam Dhari. B B. 3 of 1927=VIII U. I). xlv=8 L. B. Hev. 
287=1927 B. C. 309. but see Dha« Dei v. Bhagwati, 1926 B. C. 607=VH D. D. 
231=7 L. B. Bay. 401=10 B D 267. 

* XVIH U. D. 327=1937 B. D. 513. 

s liaja Sri Krishna ZluMa v. Ram Aehhaibar, B. B. 6 of 1925= VI U. D. cx. The 
leave may be im| lied, Hamid Eusain v. Bam Nohar, B. R. 7 of 1927. 

* Tutsi V. Barkh Ohand, XI U. D. 155=11 L. B Bev. 303=14 B. D. 613 ; 
Mahtah Sitigh v. Roshan, XI U. D. 228. 

S Prem Narain v. Ahmad Shah, VI U D. 265=5 L R. Rev. 325=1925 B. C. 478 
=9 B. D. 229. 

* Gopal Singh v. Kailash Gir, XIV U. D (H. C ) 90 

^ Sampat Singh v. Bir Bahadur Singh, IV U D 638=3 Ii. B. Bev. 38=8 B. and 
Cr. L. J 70, 78. 

* Kali Charon v. Binda Prasad, 16 L. B. Bev. 387=XV U. D. 468. 

9 Pariah y. Sheo Kedar Singh. 1938 E D. 939=XIX U. D. 267. 

10 Bnldro V. Nand Kishore, 4 A. W. N. 25. 

11 Bam Sarup v. Debi Dm, IV U D. 624=2 0. P. L. R. 149=5 B. D. 381. 

is Dwarka Singh v. Saida Bibi, 15 L. B. Bev. 652. 
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An appellate C-iurt rnty frame proper issnes.* and cannot decide a 
case on points not raised in ihe suit itself, though they are raised in 
another soit not between the same partie'<.^ 

Issues should be framed not only from the plaint but also from other 

materials ^ 

( 

A mixed question of fact and law cannot be raised for the first time 
in first appeal,* 

Nor can an issue whether the relation of landholder and tenant 
exists between the parties be so raised.^ 

The Court may under Order 17, rule 1 adjourn a case at any stage, 
provided it fixes a future date and provides for cost of adjournment.* 

Where a plaintiff after closing his evidence mide default in appear 
ance and the Court dismisssd the suit under Order 17, rule 2, his 
application for restoration should not be rejected without recording 
reasons.^ 

The Court is empowered to dismiss a suit for default at an adjourned 
hearing, with the effect that a fresh suit on the same cause of action is 
barred.® 

Order 17, rule 3 presupposes the presence in Court of the party in 
default, his d»-fault consisting in not producing evidence or in neglect 
to abide by or obey orders. Order 17, rule 2 applies when the party is 
absent. Therefore if on the day fixed for evidence, the defendant does 
not appear, and the court proceeds to decide the case on merits as it 
stood and passes a decree, the decree is e-r parte and liable to be set 
aside under Order 9, rule 13 ® 

When the parties are present and some witnesses have been 
examined, rule 3 applies.^® 

A suit for ejectment dismissed under Order 17, rule 3, does not bar 
a fresh suit for ejectment when no issues were framed or decided in the 
previous suit ** 

I Kamla Strom tni Pratad Stngh v. Biput, VI U D I57=& L, B. Kflv. (Oodh] 
121-=1924 B C. 250=10 R. and Cr. L. J. 246=7 R. D. 648. 

* Bhola V. Gantth, XV U. D 389. 

3 Babu Lai v. Abdul Uuwin, IV 0. D. 582=2 L. R. Rev. 239—5 R. D. 345. 

♦ Karbari v. S««a Ram, XIX U. D. 57=1938 R. D. 107. 

3 Ram Sujawan v. Gantah Praaad, XIX U. D. 51. 

6 Ram Charan Singh v. Bhagirathi, 14 L. R. Rev. 623=XIV D. D. 327. 

^ Zoraicar Singh v. Sakeb Singh. VII O. D. 111=7 L R. Rev. 126=1926 B. 0 
161=2 R. and Cr. L. J. 149=10 R. D 446. 

8 Guptar ilurati v. Bhniya Mahadeo Praaad, V U. D. 420=4 L. B. R®^- 177“ 
1923 R. C. 63=9 R and Cr L J. 181=7 R D. 229. 

9 Uahabir Ram v. Rum Lai, XV C. D 309=15 L R. Rev. 549. 

10 Malrund Lai v. Sahai, XVI 0. D. 693. 

II AfatAura v. fiant Ptaaad, X U. D. 180, 226—13 R. D. 623. 
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When a defendant gets a case adjourned on the condition o£ payment 
o£ costs and does not pay it, the suit ought not to be decreed summarily 
bnt on the evidence on the record.^ 

Order 20, rule 3 shows that the judgment should indicate the issues 
in the case, and the party on whom the onus lies should be pointed out.^ 

Order 21, rule 2 is applicable to payments of money under a Revenue 
Court decree.® 

One of several landholders in whoso favour a decree for ejectment 
has been ptssed may execute it. At any rate, if he has been allowed by 
the Court to execute it and does execute it, some of the others cannot 
by saying that they did not want ejectment nullify the decree and get 
the ejectment cancelled.^ 

Where a decree for joint possession of sir is executed under Order 21, 
rule 35 (2), the decree-holder is entitled to ask the revenue court to enter 
him as proprietor of his sir in the sir-land, and such entry will entitle 
him to get his share of the sir-land on partition and to get profits 
hut it will not entitle him to get physical possession of any portion 
of it.® 

Order 21, rule 54 prevents a zamindar from granting occupancy 
rights in a village under attachment under a Court’s order,® 

Order 21, rule 54 (2) does not require a particular notice to the 
judgment-debtor, and absence of such notice does not mean material 
irregularity.’ 

A house is immovable property and the judgment-debtor may on its 
sale pay in the money under Order 21, rule d!) (IJ.® 

Order 21, rule 90, applies.® 

Order 21, rule 100 and rule 101 apply,*® 

Order 9, rule 13, does not apply to applications under Order 21, 
rule 100.** 

* Malknan v. Konhayn, X U. U. 214=14 K U 86. 

* Sat Narain ilani v, Bujharat, XVIII U. D. 264=1937 R. D. 415. 

® Karan Singh v. Gobmd Stngh^ B R. 1 of 1891. See B. R. 12 of 1884. 

4 Randhtr v. Sahodra, III U D. 633=4 R D. 462. 

5 KaltJca Singh v. Basden Singh, XV D. D. 175=15 L R. Rev. 111. 

* Hanuman Prasad Sahib Susan, X U. D. 67=13 R. D. 429. 

* Sfahipal Bahadur v. Bam Bahadur, III U D. 62=1 U. P. L. B. 7=62 I. 0. 
167=5 B D. 453. 

* Bang Lai v. Bishu Nath Singh, 12 L. B. Rev. 38=XII U. D. 60=16 B. D. 
165 

® Indar Kosr v. Dharam Narain, 1930 A. I. R. All. 656=14 B. D. 482. 

10 Sto Sarun Bai v. Sripal, B R. 4 of 1925"*6 L. R. Rev. 143^11 R. end Cr. 
L. J. 171=V1 U D. lxxvii=1925 R C 151. 

*1 Pearrg Lai v. Brtj Mohan, B R. 8 of 1924=VI U. D. 233 and lii=6 L. R. Rev. 
2*1=1924 B. C. 578=10 B. and Cr. L. 4. 344. 
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Order 22, rule 4 and Order 22, rule 2 apply 

Order 22, rule 3 applies.* 

Under Order 22, rule 4 an appeal abates only when it is before a 
competent tribunal. Where the Commissioner to whom an appeal had 
been presented found that he had no j'trisdiction to hear it, and returned 
the memorandum of appeal for presentation to the proper court, it must 
be taken that there never had been appeal in his court, and hence if a 
respondent died while the matter \^a^ in the Commissioner’s Court, 
there has been no abatement. Where the appeal is taken to the District 
Judge as the proper coart of appeal, death his already taken place, and 
the appellant has to inform the court according to the rules framed in 
that behalf.* 

Where during the pendency of an appeal, in a suit by a number of 
joint tenants forming a joint Hindu family against other joint tenants 
some of the plaintiffs or defendants die and their representatives are 
not brought on the record, there is no abatement as the survivors 
represent all the co-tenants.'* 

Where the tenant appellant from a decree ordering his ejectment 
dies, his heir may continue the appeal, but cannot raise any new plea.* 

An appeal does not aViate as a whole when the representatives of one 
only of the respondents who has died are not brought on the record ; 
and the decree passed on the appeal holds good as against the respondents 
who are represented before the Appellate Court.® 

When a suit is dismissed for default and afterwards restored and 
some defendants die in the interval, the suit is dead between the two 
dates and hence the period between them should be allowed for au 
application to implead the legal represeotatives of the deceased.^ 

A decree passed against a dead person is a nullity.® 

If the plaintiff knew and has known for considerable time that his 
ex parte decree for rent against a deceased tenant was a nullity, he 
should not be allowed to behave the abatement of the suit and the decree 
set aside, so that the heir of the deceased be brought on the record, and a 
proper decree passed.® 

1 Bent V Hri lhakurji Maharaj, 12 R. and Cr. L. J. 4=="V1 U. D. 474*=6 L. B. 
Rev. 234*= 1925 R. C. 468-=a R. O. 62. 

i Gobind Prasad v. Basdeo, V U. D. 233=1922 E. 0. 295=7 B. D. 428 ; 
Madganjan v Bam Naresh, XI U. D. 210=11 L B. Bev. 373=15 B. D. 29. 

* Sudama Rai v. Bithesher Piatad, XV U. D. (H. C ) 311. 

4 Sarbati y. Zaminpal, 14 L. R. Buv. 389=X1V 0 D. (H. C) 90. 

5 Athfiq Husam v. Jivini, XIV U. D, 294=14 L B. Rev. 569. 

* Subkaran Stngh v. Baghubans, I U. D. 223=26 I. C. 523. 

T Ram Dour v. Partah Narain Smgh, Xll U. D. 121. 

4 Ghansliyam Das v. Yusuf, XIV U D. 206. 

» Raj Bahadur v. Adm. Gen., 1938 A. L. J. (B. R.) 128— XIX U. D. 173-1938 
B. D. 431. 
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The death of one of several defendants cau‘ies abatement only as 
regards him, unless the right to sue does not survive, in which case the 
whole suit abates, or the presence of the representatives of the deceased 
is essential to the disposal of the suit.^ 

The suit abates against the deceased only, unless the circumstances 
are such that abatement as against the deceased involves dismissal of 
the suit against the rest. In a suit to eject the heirs of deceased 
tenant who all claim as collaterals, the death of one of them does not 
cause abatement again-^t the others who are nearer collaterals than the 
deceased.® Two of the respondents (defendants in a suit under 
section 180) died pending the appeal and their representatives were not 
brought on the record. The appeal abates altogether.® 

Death of a joint tenant of a joint tenancy, who is a respondent, 
causes the whole appeal to abate.^ 

A suit does not abate if plaintiff brings on the record those repre* 
sentatives of whose existence he is aware, although there are other 
representatives.® 

A plaintiff in an ejectment snit died. Two claimants to his repre- 
sentation having appeared the suit was adjourned pending the disposal 
of mutation proceedings. On the adjourned date, the suit was dismissed 
for default, although the mutation proceedings were still pending. The 
Court not having acted under 0. 22, r. 5, its proceedings were null and 
void, and the dismissal for default did not bar a fresh suit for ejectment 
by the legal representatives of the deceased plaintiff.® 

The Court before which a suit is pending is the Court to pass the 
order of abatement. When it does not, the court before which a fresh 
suit is brought cannot dismiss it because the previous suit had 
abated.^ 

Under 0. 22, r. 9, Court has power to extend the time,® 

There is no limitation for an application under 0. 22, r. 10.® 

1 Ram Dai v. Jwawan, XII U. D. (0 0.) 8. See Daby v. Jainti Devi, VII U. D. 
80«=7 L. R. Rev. 99=1926 B. 0. 119=12 R. and Or. h. J. 103=10 B. D. 438. 

® RamhodTi Singh v. Sahafoo Singh, XV U, D- 422=15 D. R. Rev, 667. 

* Biaheahar Prasad v. Jagar Nath, XVII U. D. 321=1936 B. D. 473. 

* Ram Naraah v. Kailaah Ram, XVI D. D. 87. 

® Charan v. Santu, XIV U. D. 223. 

^ Btahambhar Prasad y. Naabat, IS. D. 75=9 L. B. Rev. 255=12 R. D. 
465. 

^ Ghanahyam Das v. Tutuf, XIV U. D. 206. 

* Sahdeo v. 3fonnti, V U. D. 378=4 L. B. Rev. 148=9 R. and Cr. L. J. 169—6 B. D. 
82. Ignorance ae to death ia a sufficient cauee for extension, Ram Naraah v. Kailaah 
Ram-^SVl U. D. 87=16 h. R. Rev. 173. 

® Durte Najaf y. Khairati, IV U. D. 638=2 L. B. Bev. 226=6 B. D. 306. 

T. A.— 96 
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Dismissal o£ a suit £or ejectment £or not complying with the order 
o£ the Court does not bar a £resh snit for ejectment brought some years 
later.* 

0. 23, r. 1 has been applied to rent suits* ; and to ejectment 
suits.® 

A suit should not be allowed to be withdrawn by the Civil Court to 
which the case has bean sent back by the Appellate Court to work out 
the partition oE a holding as directed by the latter, as that would be 
nulli£ying the order o£ a superior court.* 

To bar a £resh suit under 0. 23, r. 1 the subject-matter o£ the two 
suits must be the same. Whore a suit mani£ostly de£eci;ive £or mis- 
joinder o£ plaintiffs is withdrawn without leave, a £iesh snit by proper 
plaintiffs is not barred.® 

A snit £or ejectment oE a trespasser on the ground that the real tenant 
had died and defendant was not entitled to the holding is as to a 
different subject-matter from a subsequent suit to eject him on the 
ground that the real tenant had surrendered the holding.® 

Where a tenant on being dispossessed by his landholder brings 
a suit under section 180 and also a suit under secion 183 and gets 
the former stayed pending the decision of the latter, neither section 10 
nor 0, 23, r. 1, bars the hearing of the suit under section 183, as the 
suit under section 180 has not been withdrawn.^ 

Where a plaintiff withdraws his suit for ejecting a subtenant 
without leave to bring a fresh suit, because a snit for correction of 
papers in respect of the holding was decided in favour of the sub- 
tenant and against himself he cannot after success in appeal in the 

1 Mathura v. Sant Prasad, X U. D. 180, 226=13 R. D 623. 

2 Gopal Singh v. Jainti, B. R. 4 of 1884 ; Madho Prakash v. Murli, 5 All. 406 ; 
Mul Chand v. BhiJcan, 7 All. 624=5 A. W. N. 129 ; Madho Singh v. Ram Kuar, V 
U. D. 312=4 L. R Rev. 13=9 R. and Or. L J. 67=192 2 R. 0 465=7 R. D. 527 ; 
Rama v. Hasina, IV 0. D 298 | Pooran v. Munna, III U. D. 617 ; Amir Singh v. Jai 
Ram, V U. D, 36 ; Muh, Ahmad Husain v. Johari, V U. D. 213=1922 R. 0. 230 
=7 R. D. 410 ; Bhagwan Singh v. Jhabba Lai, 1922 R. 0. 248=V U. D. 73; 
Bacha v. Muh. Umar, 1923 R. 0. 155=7 R. and Or. L. J. 241=V D. D. 461'“4 L. 
R. Rev. 231=7 R. D. 267 ; Abadi v. Belki, VI U. D. 362=6 L. R. Rev. 65=11 
R. and Or. L. J. 96=1924 B. 0. 426=7 R U. 261 ; Abdul Qadir v. Sila Ram, 
VII U. D. 106=12 R. and Or. L. J. 141=1926 R. 0. 171=7 L. R. Rev. 132=10 
B. D. 462 ; Bhagwati Prasad Singh v. Badri Naratn, VIII 0. D. 29=9 L. B. Ber. 
147=11 R D. 124 ; Kamar Uddin v. Garhat Ali, 1927 R. 0. 213=10 B. D. 824= 
VII D. D. 244=8 L. B. Rev. 193. 

3 Suhhraj Smgh v. Ohanshyam, 13 L. R. Rev. 53=XIII U. D. 190=15 B. R 
177. 

4 Ram Prasad v. Durga Prasad, XII U. D. 53=15 B. D. 241. 

« Chedu V. Angan Lai, VII U. D. 46=7 L. R. Rev. 62=1926 B. 0. 221=12 
R. and Or. L. J. 175=10 R. D. 132. 

3 Bal Govind v. Sat Barain Lai, 1938 A. L. J. (B. R.) 2=1938 B. Di 174. 

t Ram Lagan v. Musat, XI U. D. 203. 
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correction case sue again for ejectment.* If on such a suit being 
brought, the alleged subtenant contests it claiming rights of a 
permanent character and the plaintiff probably aware of his own doubtful 
title withdraws it without leave he cannot subsequently sue under 
section 59 the alleged subtenant and the landlord, as the subject-matter 
of the later suit is substantially the same as that of the previous 
suit.* 

A second suit is barred only if the defendant claimed permanent 
rights in himself, e 5 ^ , if in a suit by a tenant against his subtenant the 
latter claimed the tenancy-in-chief in an occupancy holding.® 

Permission to sue may be implied.^ It is not necessary that the 
court should expressly grant leave to withdraw with liberty to bring a 
fresh suit. Whore in an ejectment suit from specified plots, the plaintiff 
applies to withdraw with liberty to bring a fresh suit in respect of 
some of the plots, and the court in its decree and judgment deals only 
with the rest of the plots, leave may be implied and a suit in respect 
of the withdrawn plots is not barred.® 

Permission under 0. 23, r. 1 , to bring a fresh suit may be implied 
from the form of the order,® and from the attendant circumstances as in 
the case noted in the footnote.^ 

A suit for ejectment withdrawn without leave bars a suit for 
ejectment in a subsequent year,® whether the defendant be a tres- 
passer or a non-occupancy tenant.® 

1 Uahangrk DKohi v. Keaari, VIII U. D. 116—8 L. R Rev. 347—1927 R. 0. 
414—11 R. D. 561. 

® Ram Nandan v. Nohar, 15 L. R Rev. 263. See also Abdul Hamid Khan v. 
Asghar Alt, XV U. D. 267=15 L R. Rev. 44. 

3 Sukhraj Singh v. Ghanthyam, XII U. D. 190—12 L. R. Rev. 53=16 R. D. 177 ; 
Farhat Alt v. Kamar-ud-din, XII U. D. 198—12 L. R. Rev. 344=15 R. D. 598, 
Kanla v. Mauraj, 15 L. R. Rev 1— XV U. D. 31. 

♦ Hamid Hutain v. Ham Nohar, B. R. 7 of 1927—VIII 0. D. 125—8 L. R. Rev. 
367=1927 R. 0. 425 ; A/uh. Abdul Razzak v. Lakhpat, 9 L. R Rev. 228— IX U. D. 
111—12 R. D. 388, but see Lachmin Koer v Sitla Prasad, 1926 R. 0. 47=VII U D. 

8 ; Mahaugoo v. Sam Kishun Das, 1939 A. L. J. (B. R.) 88. See footnote 6, below. 

6 Bam Paratap Singh v. Sirnei Singh, 14 L. R. Rev. 134—14 L. R. Rev. 445. 

8 Muh. Abdul Razaq v. Lakhpat, IX U. D. 111—9 L. R Rev. 228—12 R. D. 
380, see Hand Kishore v. Raghu Nandan Lai, VII U- D. 20—7 L. R. Rev. 345— 
1926 R. 0. 425=10 R. D. 298, where a grant of leave was inferred beoanso the 
Court oonsidered withdrawal anneoeasery. See footnote 4, above. 

1 Ballahh Das v. Sri Krishna Sundari, XV U. D. 30. 

8 Sri Krishna Datl v. Ram Achhaibar, B. R. 16 of 1925—11 R, and Cr. L. J. 
249=6 L. R. Rev. 248— VI U. D. ex— 1925 B 0. 510 ; Rrij Raj Saran v. Narain 
Sinjft, 6 L. R. Rev. 181— 1925 R. C. 35— VI D. 442=8 R. D. 7; Dhan Dei v. 
Bhagutati, 7 L. R. Rev. 401—1926 B. 0. 607— VII U, D. 236— 10 R. D. 269. Contra, 
Kumari v. Adit, VI U. D (H. 0.) 547—1925 R. 0. 447=6 L. B. Rev. 198=89 I. 0. 
329—8 R. D. 26 ; Bhullan v. Dasrath, 113 I C. 748—10 L B. Rev, 134— IX D. D. 
(H 0.) 85. See Mahadeo Prasad v. Data Din^ XIV U. D. 130=14 1j. R. Rev. 416 ; 
Raj Kumar v. Parag, XV U. D 263—15 Rev. 488. 

9 Muh. Asghar v. J/anna— XVIII U. D. 216—1937 R. D. 37Q. 
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Withdrawal by one of several plaintiffs without the Consent of the 
others is not permitted.^ Withdrawal without permission does not bar 
a second suit when the subject-matter of the two suits are not the 
same.^ 

Where one of several plaintiffs withdraws from the suit, the 
members differed as to whether it could proceed.® 

Permission cannot bo presumed.* 

The fact that the other persons (oo-sharers or co-tenants) have also 
been impleaded as plaintiffs or defendants does not bar the application 
of the rule in 0. 23, r. 1 ((3).® 

A suit for ejectment against a person as trespasser by a lambardar 
as representing the entire body of co-sharers bars a subsequent suit for 
ejectment on the same grounds.® 

0. 23, r. 1, does not apply to enhancement suits, where no special 
rights were set up by the defendant.^ Nor to suits agaiasL dr tenants 
or subtenants.® This rule does not apply where the order is of dismissal.® 
Withdrawal of an ejeotinent suit by the guardian of a minor binds the 
minor in the al)3ence of fraud.*® Application under 0. 23, r. 1, must 
be granted or rejected in toto. Court cannot, gi.mt permission to 
withdraw and refuse leave for a fresh suit ** Petition to withdraw 
should be granted as to the whole of a suit and should not bo granted 
as to a part or it should be rejected in 

1 Jlfuft. Ills/at V. Faqira, B. B. 8 of 1923'=>1923 R. 0. 530=10 B. and Or. L J. 
53— V U. D. 1—5 L. R. Eev. 78 ; If aHtl-nUta v. Durga, 1926 E. C 162=VII U, D. 
110—7 L. E. Eev, 135—10 R. D. 465. See footnote 6, last page. 

2 Bandko v. Ohaurati, VI U. D. 144—10 R. and Or. L. J. 94=5 L. E. Eev. Oudb 
105—1924 R. 0. 223=9 E. D. 537. 

3 Kali Charan Rai V' Sakhaioat, III U. 306=l U. P. LB. (B. R.) 14=52 I. C. 
185—4 E. D. 129; Tirath Raj v. Gajadhar, HI U. D. 146. See footnote 1, 
above. 

* Laehmin Koer y. Sitla Pratad, VII U. D. 8=7 L. R. Rev. 90=1926 E. C. 
47=12 R. D. and Or. L. J. 497=10 R. D. 1, see alao Jfunni v. RagJtubar, 8 B. D. 278 
-=VI U. D. 373. 

* Farhat Ali v. Kamar-ud-din,XIl U. D. 198=12 L.R. Eev. 344. 

* Ameer Singh v. Bibi, 14 L. R Rev. 64. 

7 Raja Ram v. Bhagi, 11 Rev. and Or. L. J. 181=6 L. B. Rev. 130— VI U. D. 
429—1925 R. 0. 215—6 R. D. 12 ; Mannoo Lai v. Raghunath Singh. B. R. 10 of 1926 
—8 L. E. Rev. 83—1927 E. 0. 82— VII U. D. xliv. 

« Naeeer Ahmad v. Farhat Ali, X U. D. 2=10 L. R. Rev. 248—13 E. D. 156. 

9 Surja V. Ghati Ram, VI U. D. 246—5 L. R. Rev. 309—1924 B. 0. 481-8 
E. D. 223. 

to Brtj Behari v. Gavga, 12 Eev. and Or L. J. 172=1926 R- 0- 211— VII U. D- 
231—10 R. D. 484. 

*1 Daulla Koer v. Ramethioar Singh, XII U. D. 96—15 R. D. 407, 

t* Brij Mohan Lai v. Munnu, XV U. D. 307—15 L. R. Rev. 638. 
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Where leave is refased the petition £or leave should be dismissed, 
and the suit triad. The suit itself should not be disposed at this 
stage.^ 

Where a previous suit is compromised and dismissed on tenant agree* 
ing to pay an enhanced rent, a fresh suit is not barred.^ 

Plaintiff may withdraw his suit for ejectment on account of an 
adjustment between the parties.^ 

If parties compromise in appeal, the appellate court ought to record 
it and pass a decree in terms of it.* 

0, 26 applies and the report of a Commissioner appointed in a suit 
for proSts to ascertain the amount of actual collection is admissible 
evidence.^ 

The Court may appoint a Commissioner of its own motion® ; it may 
appoint a Commissioner to ascertain by local enquiry whether a plot in suit 
in an ejectment case is sublet.’ 

A commission to make a local investigation can be issued under 
0. 26, rr. 9, 10, but the Commissioner so appointed cannot delegate his 
authority to another.® 

Local enquiry commissions are governed by 0. 26, rr, 9, 10. If the 
court is dissatisBod with the report, it can ord,jr a farther enquiry but 
cannot ignore the proceedings.® 

The report is not evidence unless it is verified in court by the 
Commissioner.'® 

0, 32, r. 3 is mandatory and it is the court’s duty to appoint a 
guardian to a minor shown to it to be such." 

1 Abdullah Saji Shaikh v. Kauleshar. 14 L. R. Rev. 685=XIV D. D. 355. 

2 Jokhai V. Ali Sabir Husain, 9 L. R Rev. 189= VIII U. D. 21=.U R D 123 ; 
Mukhai v. Durga Narain Singh, 8 L. R. Rev. 257=VIII U. D. 138=1927 B. C. 290 
=11 B. D. 631 ; Khushal v. Raghu Nandan, 8 L. R. Rev. 245=VIII U. D. 61=1927 
B. C. 278 (ooa plot uot claioied in saeoDd eait, immaterial} ; Mahangu v. Keaari, 8 L. 
R. Rev. 347=«VIII U. D 116=1927 R C. 414 (second euit after encceeB in correction 
oaae) ; Labajan v. ilukund Lai, X( Q O. 180. 

® BAkhtawar Lai v. Shea Prasad, 39 All. 694=15 A. L. J. 766=4 B. and Or, L J. 

18. 

* Muh. Naim v. Cliutmi, 15 L. R. Rev. 14=XV U. D. 45. 

* Raghu Nath v. Dwarha, XV U. D 265. 

8 Nanhu v. Abdul Samad, V U. D 292=4 L. R Rev, 81=1922 R. 0. 437=7 B. 
D. 489. 

^ Ztaul Sag y. Huh. Karim Uddin,hh.'B,.-&ur. 62=1923 B. 0. 301=V U. D. 
25=8 R. D. 244. 

8 BUgai v. Azmat Ullah Khan, II U. D. 321=3 B. D. 230 ; Gauri Shankar v. 
Laraitee, 11 D. D 21=4 B. U. 492. 

8 Daulat V. Nazim Husain, XI U. D. 157—11 L R. Rev. 291=14 R. D. 548. 

10 Narsingh v. Heera, XVI U D. 383. 

Ram Rao Krishna Jatar v. Jhagroo, IV U. D. 486=2 R. R. Rev. 180=7 R. and 
Or. L. J. 301=5 R. D 25?. 
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B. 3 does not apply to the mere service of notices but only to the 
institution of soits.^ 

0. 32, r. 3 applies to Revenue Court proceedings ; hence a formal 
application for the appointment of a guardian to a minor defendant 
is necessary ; failure in this respect is an irregularity, but the minor 
cannot get the decree passed set aside on that ground alone ; he must 
show that he was really prejudiced by the decree or order.* 

Where no notice of an application for ejectment was issued to the 
proposed guardian of a minor, as required by 0. 32, r. 3^4) and the 
guardian not having paid in the arrears, ejectment was ordered, it was 
cancelled.® 

Ordinarily Revenue Courts accept the natural guardian of a minor as 
his guardian ai lifem, and do not insist on action under 0. 32, r. 3 (4) : 
but if the suit is being compromised by an agreement which has the 
effect of giving up valuable rights of the minor, under 0. 32, r. 7 no such 
agreement shall be made without leave of the court recorded in the 
proceedings.* 

A compromise without leave is voidable by the minor in a proper 
suit or proceeding ; and if the compromise is not embodied in the decree, 
the decree cannot be objected to when being executed, without a proper 
suit or proceeding being brought to avoid it.® 

Where on a suit on behalf of a minor by his mother being dismissed, 
an appeal was filed in contravention of 0. 32, r. 8, through another per- 
son as guardian, without any objection and was decreed, the matter was 
in second appeal considered to be a trivial irregularity.® 

A receiver under 0. 40, r. 1, may be appointed.’ 

JUr parte decrees are appealable under section 96, Civil Procedure 
Code. 

A party accepting damages awarded by court for restoring a case 
disposed of for default is not estopped from his right of appeal.® 

Under 0. 41, r. 1, where an appeal is filed with a copy of the decree 
only, a copy of the judgment not being ready, the court should accept 
appeal and allow time for filing the judgment, and if necessary act 
under section 5, Limitation Act ® An appeal without a copy of the 


1 Muh. Amin v. Shea Barahh Singh, 15 L. B. Rev. 8’~XV U. D 36. 

2 liadho Singh v. Keehah Deo, 1931 A. L. B. All. 656=-13 L. B. Bev. 3. 

3 Naihu V. Shahir, XI U. D 148*=14 B. D. 495. 

♦ Bhagwan Kahar v. Xamta, XIII U. D. 154=-14 L. R. Rev. 69. 

8 Suhhdeo v. Bam Prit, XIV U. D. 251=^14 L. E. Rev. 513. 

B Bhola Ram v. tiunshi Lai, XI U. D. 4. 

2 Oanga Dei v. Behari Lai, IV U. D. 214—1 L. R. Rev. 196—6 B. D. 414. 

* Kanhaya Lai v. Sumer, XVI O. D. 660. ' ' ' ^ 

3 Mvdehand v. Qur Buksh, XI U. D. 128. 
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decree is not entertainable.^ So an appeal without a copy of the 
judgment.^ Even in connected appeals from suits in which only one 
judgment was delivered copy of decree must be filed in each ; the court 
cannot dispense with it.^ 

Where a memorandum of appeal is defective for any reason, e. g., 
deficiency in court-fees or the not filing of the necessary documents, the 
court must fix a day for removing the defect, and then dismiss it if the 
defect is not removed by them.* 

A court of appeal has no jurisdiction to set up a new case on behalf 
of the plaintiff.^ 

An appellate court cannot be allowed to decide a case on a plea 
not raised before it or in the court of first instance.^ A point that could 
have been raised by way of cross-objection before the first appellate court 
but was not raised cannot be raised in second appeal.^ 

0. 41, r. 4 applies.® 

A Court is not justified in setting up a case for the parties which 
they never set up for themselves.® 

If some of the appellants die, the appeal abates as regards them, but 
if the ground of appeal is common to all, the surviving appellants 
may carry on the appeal. 

Where a decree for ejectment is passed against several subtenants, 
and is reversed on the appeal of one of them, the tenant-in-chief in 
second appeal ought to file it against all the subtenants, and not only 
against the appellant in the first appeal, or his appeal will be futile,^* 

A and his brother sued certain persons in ejectment. The brother 
died and his sons were not brought on the record. The suit was 
dismissed. Really it had abated under 0. 23, r. 3. If A wishes to 
appeal, he should make his brother’s sons pro forma respondents or 
indicate that he is appealing also on their behalf.^* 

The appellant should provide the correct address or change of address 
of the respondent.^® 

1 Zalim Singh v. Ganga Charan, 14 L. B. Bev. 848=XIV’ U. D. 60. 

2 Sam Kishun v. Lallan, 14 L. B. Bav. 879— XIV U. D. 633. 

5 Jafar v. Thahur Ram Pal Singh, 1940 B. D. 97. 

* Chandika v. Naair Saian Khan, XIX U. D. 91—1938 B. D. 179. 

6 Sharafatullah v. Noor Muhammad, XX U. D. 45—1938 B. D. 746. 

• Sith Math Pratad Singh r. Bhola, III U. D. 174—4 B. D. 10 ; Brij Kiahort 
V. Ahdul Rahmam 14 L. B. Bev. 627— XIV 0. D. 322. 

® Ram Tapeaa v. Brij Kumar, XVI U. D. 67. 

^ Bani v. Sri Thahurji Maharaj, 12 B. and Cr. L. J. 4— VI U. D. 474 ; 
Bodhainyan v. Gyan Gtr, XI U. D. 225 ; Sarbati v. Zaminpal, XIV D. D. (H. C.) 97 
—14 L. E. Bev. 389. 

® Mathura Ram v. Jan Khan, XX D. D. 120—1938 B, D. 85. 

Raehpal Singh v. Bhagwant, XII U. D. 273—15 B. D. 629. 

11 Bodhatnyan v. Gyan Gir, XI U. D. 225. 

11 Maganjan v. Bam Naresh, XI U. D. 216. 

1® Piyare Lai v. Sri Thakur Rangji, XVII 0, D. 318—1936 B. D. 448. 
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Where an appellant is not served though his pleader is iniormed 
and states that be has no instructions, the appeal should not be 
dismissed.^ 

Section 141 C. P. C. extends O. 9, r. 9 (and so Order 41, rule 19) 
to an application to restore an application dismissed for default^ made to 
restore a suit dismissed for default. 

Under 0. 41, r. 20, a person who was party in the trial court may be 
joined as a respondeat although the appeal against him has become time- 
barred,® but the court is not bound to join liim,^ specially if appellant 
has been grossly negligent in not impleading him.® 

Where the appellant is not properly served although his pleader 
is informed of the date of hearing, and the pleader alone appears on 
that date but states that he has not been instructed, the appeal should 
not be dismissed for default.® 

Where in preparing a decree of the trial court the ahlmad, by 
mistake, omitted the zamindar’s name, and this omission was not 

noticed in the appeal filed from the decree, the zamindar may be im- 

pleaded as a party in second appeal.’ 

No limitation applies to a party impleaded under 0. 41, r. 20.® 
if a zamindar is impleaded in the trial court in a suit for declaration 
of plaintiff’s right of occupancy, and on its being dismissed is not 

impleaded in the Court of first appeal, the decision becomes final so far 

as he is concerned ; and the plaintiff cannot implead him in second 
appeal.® 

0. 41, r. 20 is permissive. The court is not bound to implead 
a necessary party against whom an appeal is time-barred.^® The 
appellate court may add a party whose name has been omitted from the 
appeal.^^ But it has no power to add a party who was not one before 
the trial court.’® 

1 Sukh Mangal v. Raunak Bibi, I U. D. 284=— 30 I. 0. 199 
a Tataddvk Saaain v. Bhagvoan Bakth, 5 L. R. Rev. (0.) 89“=VI U. D. 114*=1923 
R. 0. 609=1 0. W. N. 109—11 0. L. J. 232—8 R. D. 162. 

a Tika v. Kwji Lai, 9 L. R. Rev. 298— IX U. D. 141 ; Gulal v. Bansidhar, 15 
L. E. Rev. 95—XV U. D. 171 ; Inayat Khan v. Said Muhammad, IX U. D. 110 ! 
Jeotv. Mahant, XII D. D. 109. 

4 Raj Nath v Gopal Bux, X U. D. 2l8, 

6 Mohit V Nathe, XVIl U. D. 316—1936 R. D. 450. 

e Sukh Mangal v. Raunak Bihi^ I U. D. 284—30 1. 0. 199—2 0. L. J. 198. 

1 Shukurullah v. Abdul Rahman, XX U. D. 238—1939 R. D. 270. 

8 btthax Pandey v. Ori, VIII U. D. 79— B L. E. Rev. 311—1927 R. 0. 866-11 
R. D. 493 ; Inayat Khan v. Said Muhammad, IX U. D. 110—9 L. R. Bev. 227-li» 
E. D. 440 i Tika v. Kunji Lai, IX U. D. 141—9 L. R. Rev. 298—12 R. D. 669. 

9 Tilak Dhari v. Goga, XI U. D. 105—14 R. D. 430. 

19 Raj Nath v. Gopal Bux, X U. D 216—14 R. D. 88. 

11 Gulah V. Bansidhar, XV U. D. 171—15 L. R. Rev. 95. 

1* Baldto V. Ear Dayal, VII U. D. 207—7 L. R. Rev. 360—3 L. R. 10^“" 

1926 R. 0. 433—10 R. and Or. L. J. 263—1927 R. C. 206—10 R. D. 236. 
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Wtiora the trial court decree omits a person’s name by mistake and 
he is on that account not impIeideJ in the appeal, the court should act 
under 0. 41, r. 20 and implead him.* 

In an ejectment suit by an occupancy tenant against alleged 
subtenants, which was dismissed, the Commissioner on appeal remanded 
the case in order to imple id the landholders who ware no parties to the 
suit. The trial court did so, and ordered ejectment. The defendants 
appealed, omitting by mistake to make the landholders parties to the 
appeal, and on this ground the appeal was dismissed by the Commissioner. 
It was held that the landholders were not really interested, and the 
Commissioner exercised his discretion, and that under 0. 41, r. 20, the 
landholders conld be added.^ 

The question in dispute was whether a plot of land was khudkasht 
of two landholders or statutory of the tenant. The trial court found 
the latter and one of the two landholders appealed with success. The 
tenant filed a second appeal without impleading the other landholder. 
It was held that it may be properly inferred that he was not interested 
and therefore not a necessary party, and that being so he could be 
added under 0. 41, r. 20.® 

Where notice on respondent had not been duly served, the court 
must re-hear the appeal under 0. 41, r. 21,* 

0. 41, r. 22, does not permit a respondent, defendant in the conrt 
below, to raise cross-objection which, if allowed, would affect the decree 
in plaintiff-respondent’s favour.® 

Cross-objections against appellant by one of the respondents was held 
to ho properly filed.® 

Where notice of appeal has been served by affixation and it is not 
certain when respondent had actual notice of it, a cross-objection filed 
by him within 4 or 5 days after the expiration of 30 days should be 
accepted as in time.^ 

Under 0. 41, r. 23, a case can be remanded only when the first 
court has decided it on a preliminary point. If fresh evidence is needed, 
r. 25 may be resorted to.® 

An appellate court is not bound to remand.® 

1 Dhaukul Singh v. Bachi^ IV U. D 515=5 L E. Ebv 220=8 E. aad Or. L. J. 
49=5 B D. 285 ; ilah'iraja of Vizianagram v. Bam Btkha Singh, 14 L. E. Rev. 
802=XIV U. D. 490. 

* Kishan Chamaria v. Samaria, 12 L. E. Ear. 96=15 R. D. 291. 

» Jaot V. Bahant, 12 L. B. Rav. 86=XII 0 D. 109=16 B. D. 286. 

® Kharak Singh v. Bam Chander, 14 L. B- Rev. 688=XIV 0. 358. 

S Jumla Prasad v. Phul Singh, HI U. D 297=4 E. D. 119. 

^ Badha Dei v. Phulwari, V C. D. 414. 

^ Balkishore Singh v. Sahimullah, 15 L, B. Rav. 69, 

8 liuh. Abdul Majid Khan v. Ah Hasan Khan, VIII U. D. 89. 

® Muh. Abdul Jalil Khan v. Puran, V O, D. 453=4 L. E. Rev. 218=1923 B. 0 
163-=7 B. D. 261. 

T. A.— 97 
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Omission to fix a time under rale 26 tor filing objections is a 
mere irregularity.^ 

Court may act under 0 41, r. 27 (b).^ Omission to give reasons 
for admitting additional evidence is not fatal to the admission.® 

Omission to state reasons in the order may under circumstances 
be a technical defect not affecting the merits.* Powers under the 
rule must be sparingly used, and there is no appeal from an order of 
refusal.® If additional evidence is admitted the opposite party should 
be given an opportunity to rebut it.® 

After the admission of an appeal under Order 41, rule 12, the 
judgment dismissing it mast comply with Order 41, rule 31.'^ See 
Achhaibar v. Sheo Prasad,^ for another case in which rale 31 was 
applied. 

An appellate coart should not reverse a judgment based on veracity 
of witnesses believed by the trial court unless very strong grounds exist 
for holding that the latter went wrong in drawing the correct inference 
from the demeanour and evidence of the witnesses.® 

Order 41, rule 33, must he read with rule 22, and the amount of a 
decree cannot be reduced if defendant-respondent filed no cross-objection 
as to it.^® Under the rule no decision can he given against a person 
impleaded in the trial court but not in the appeal.^^ 

Appellate court may under rule 33 make any order which the case 
may require whether any party has filed an appeal or not.*® 

If a person sued under section 180 is found in appeal not to be a 
trespasser, the Court of appeal may order his ejectment as a non- 
occupancy tenant under section 175 read with section 179.*® 


1 Suraj Dali v. Dan Bahadur Singh, I U. D 240 

2 JIulai Khan v. Shto Dan Singh, V U. D. 452=4 L K. Bev. 217=1923 E. C. 
291=9 E and Cr L. J. 236=7 R D 160. 

3 Shadi v. Nand Lai, XIV U. D 467=14 L. R. Bev. 366. 

* Surjan v. Aehhaibar, V U. D, 429=4 L R Rev. 187=1923 B. C. 50=7 Ei D. 
247 ■,Sha'liv. Nand Lai, XIV U D 457=14 L R Rev. 366. 

6 Mahesh Narain Singh v. Rafiunniata, XV U. D. 538=16 L. B. Rev. 135. 

« Nar Stngh v Heera, XVI U. D. 383. 

2 Chunni Agrahari v. Huh. Naim, Xll U. D. 136=15 R. D. 563. 

« 1939 A. L. J. (B. R.) 61=XX 0. D. 205=1939 B. D. 216. 

3 Achhaibar v. Sheo Prasad, 1939 A. L. J (B. R.) 6l=XX U. Di 205. 

to Narain Das v. Hira, IV U. D 470=2 L. Ri Rev. 186=7 R. and Or. L. J- 289= 
6 R. D. 249. 

It Mdhabir Singh r. Baij Nath Singh, XX U. D. 296=1939 R. D 8. 
t2 Maharaja of Vtzianagram v. Ram Rekha Singh, 14 L. B. Bev. 802=XIV 0. D. 
490 ; 80 in Balkishore Singh v. Rahimullahj 15 L. R. Rev. 6^=XV U. D. 260. 
t3 Bhagwan Din v. Beni Prasad, XV U. D. 459=16 Ii. B. Rev. 26. 
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Court may nnder rule 33 record a compromise and gire a decree in 
terms of it.^ 

A suit for profits was decreed partly against M. and partly against N. 
TS appealed. The plaintiff filed no cross-objection and M was not implead- 
ed. The High Court held that on a finding that M. was not liable at all 
and that N was liable for the whole claim, a decree for the whole 
amount conid be properly passed against N, and M, thongh not a party 
to the appeal, could be exempted altogether.* 

22 sued D as tenant, for a declaration that the rent was Rs. 100 and 
not Rs. 50. T intervened, claiming to be the tenant (and not i?) at 
Rs. 100. The first court finding in favour of D dismissed the suit. 
If the appellate court finds that T was the tenant at Rs. 100 it can 
decree the suit although T had not appealed from the trial court’s 
decision.* 

Orders 41 and 42 were applied in Oudh.* 

Section 243 does not make inapplicable the Insolvency Act to pro- 
ceedings nnder the Tenancy Act, as section 193 of Act II of 1901 did. 
The Insolvency Act therefore applies to proceedings under the Tenancy 
Act ; and an attachment and sale of a property in exeention of a decree 
tor arrears of rent are invalid as against the receiver of the estate of the 
tenant, who was declared an insolvent before the attachment,® 

244 . In any suit brought under sectioo 180, section 18S 
Provisione for granting or Chapter IX, or in deciding an applica- 
any relief to which tion under section 175, which is treated as 

plaintifiE is entitled. a suit under the provisions oE section 179, 

the court may, on the application o£ the plaintiff and after fram- 
ing the necessary issues, grant any relief which the court is 
competent to grant, and to which it may find the plaintiff entitled, 
notwithstanding that such relief may not have been asked for in 
the plaint : 

Provided that, after framing such issues the court shall, on 
the request of either party, grant reasonable time for the 
production of evidence. 

1. This in effect corresponds to, but is wider in scope than, section 
192 of the Act of 1926. 

1 Muh. Nairn v. Chunni, 15 L. K Bev. 14=“XV U. D 45- 

S Jawdhar Bux v Shujaat Husain, 43 All. 83”18 A. L. J. 925=1921 A. I. B. 
All. 367=IV U. D. 802=58 1. 0. 114=2 U. P. L. B. 309=6 R. D. 386. 

® Devi Singh v. Raj Bahadur, 14 L. B. Rev. 676=X[V U. D. 349. 

* ituh. Abut Easan Khan V. Raj Kumari, n U.D. 382 ; Rafi Uddin Ahmad v. 
Beehu, I TJ. D. 264. 

® Official Receiver v. ilurtasa Ali, 54 All. 616=1932 A. L. J. 402=1932 A. 1. 
B. All. 434=XI1I U. D. (H. C.) 104=13 L. B. Bev. 332. 
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2. The court is at liberty to grant adel^nate relief though not asked 
for in the plaint, after framing necessary i.ssues and taking evidence 
tendered by the parties, e. g., in a suit framed as under section 180 relief 
may be granted under section 195 ^ 'Ihe section applies only to the 
relief in regard to which issues have been framed.* Whore in a suit 
under section 180 no relief as to fixation of rent is asked for, but is 
prayed for subsequently in appeal, it should not bo granted in the 
absence of suflBcient material to fix the rent.* 


245. (i) The lambardar in an undivided mahal or in the 

_ ^ common land of a mahal, tliok or patti of 

rowers of lambardar. t.- i -l • j.i i i j • i 

'Which he is the lambardar, is entitled, in the 

absence of any contract or usage to tlie contrary, to collect rents 

and other dues. 


(2) Wherever the lambardar is entitled under the provisions 
of sub-section (7) to collect rents, he shall also be entitled to settle 
and eject tenants, to eject rent-free grantees, or grantees at a 
favourable rate of rent, to enhance rents, and to do all acts 
incidental to the proper management of the estate with a view 
to the common benefit : 

Provided that a lambardar shall not be entitled on behalf of 
other co-sharers without their written consent to— 


(a) grant a theka j 

(b) sell or cut down trees or groves 5 

(c) grant permission to erect buildings on the holding of a 

tenant. 

1. This corresponds to section 265 of the Agra Act of 1926. Cf. 
section 126 of the Oudh Act, 

The powers mentioned in sub-section (2) can be exercised only by a 
Iffmbardar who is entitled to collect rents under the provisions of sub- 
section (1), i. e., in the absence of a contract or usage against his power 
to collect rents. 

Undivided mahal . — Does sub-section (1) include a mahal divided into 
pattis by metes and bonnds either privately or through the Revenue 
Court ? 

2. A lambardar is now declared to have the right 

(a) To collect rents and other dues, in the absence of a contract 
or usage to the contrary, which must bo proved by anybody 
setting it up. Such special contract was held to bo proved 


1 Bam Chandar v. Nihal Singl), XII XJ. D. 117=-16 B. D. 383 
a Deo Narain Singh v. Jang Bahadur, X U. D. 54=10 L. R. Rev. 254"=13 E. D- 
452. 

3 Fatima v. Sirajuddin, XVII D. D. 49=1936 B. D. 85. 
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in Siddique AH v Chanda.^ This renders obsolete Rale 
18 (ao) of B. 0. 8 —III and the ratings of the Board based 
thereon,^ and adopts the High Coart view.® The fact that 
a co-sharer has recieved rents brought to him does not 
disprove the eastern or contract.* 

A lambardar may collect the rent of shamilat lands, bat is not entitled 
to interfere with the collection of rent by a co-sharer in his own exclusive 
pattifi, and cannot sue a tenant of that patti for arrears of rent.® 

Where in a patti owned by several co-sharers some are in possession 
of lands in severalty, they may collect the rent thereof, but the larabar- 
dar is entitled to collect in respect of the rest.’ 

Plaintiff sued for arrears of rent as managing member of the family 
.and as lambardar and impleaded some of the oo-shirers as party 
defendants. There was no specific denial of plaintiff's status as 
lambardar or manager, and the co-sharers did not contest the plaintiff’s 
right to sue. It was held that the plea of non-joinder cannot be given 
effect to, and that plaintiff was entitled to a decree for the entire rent, 
and not in respect of his own share only ® 

Where the right of collection is in the lambardar, and not in the 
Karta of the joint Hindu family of which the lambardar is a member, 
disruption of the family does not lake away the right of the lambardar 
to sue for ejectment.® 

1 6 L. R Rev. 45=5 L R Rev 271=11 Rev and Or. L J. 85=80 1. C. 732=VI 

U. D. (H. 0 ) 267, 436=1924 R G. 4it0=9 R. D. 281 

2 Banuman Stngh v Ahmad Alt Khan, B R 6 of 1922=V U. D. lxxvii=3 L. R 
B-t. 369=- 1922 R. C 205=4 U. P. L R 106=8 R and Or. L J. 226 ; Bhola Nath 

V. Babu Ram, V U D 181=3 L R Rev. 457=1922 R C 384=9 R. and Or. L. J. 
32=6 R D. 166 ; Jhanman v Bhuni, B R 2 of 1910 ; Sahai y Allah Bakth, I 
Di D. 22=29 1. 0. 35 ; Kinhui Lai v Gau'^i Shanhtr, 6 L R. Rev. 3l=V[ U. D. 
.357=1925 R C. 48 ; Achhaibar Singh v. Ram Barakh, VI U. D. 309=5 L. R. Rev. 
Oadh 199. 

3 GuUar Mai v. Jai Ram, 36 All 441=12 A. L J. 606=24 I. C. 178 ; Mahabir 
Prasad v. Ram Tatcakkul, 28 I. C 838 ; Muh Abdallah Khan v Kandan, 6 L. R. 
Rev. 118=11 Rev and Cr. L. J. 155= VI 0. D. (H C.) 445=1925 R 0. 161=89 
I 0. 197=9 R. D 279. 

4 Ballabh Das v. Mahipal Singh, XVIII U. D 144=1937 R. D 177, eea also Maya 
Sahai v. Laha Prasad. IX U. 11 36. 

5 Khan AliKhan v. MatihuUainan Khan, 1931 A. L. J. 1068=1932 A. 1, R. All. 
152=134 I 0. 455=16 B. D 22. 

« Sunder Lai v. Sttbedar Smgh, 1932 A. L. J. 507=1932 A. I. B. All. 416=16 
R. D. 403 ; Sahdeo y. Ram Saran, XX U. D 40=1938 B. D. 742. 

1 Muh. Ettdiyar Khan v. Umotdatas Khan, 1937 A. L. J. 788=1937 B. D. 347. 

^ Parmesl ar Naiain v. Bohooni Narain, 10 L. B. Rev. 323=XI U. D. 22=13 
B. D. 846. 

» Sohan y. Chtranji, 8 L. E. Rev. 190=1927 B. C. 193=V]I U. D. 143=10 B. D. 

232. 
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(i) To settle tenants. He can grant a lease if it is in the proper 
management of the estate with a view to the common 
benefit, but not of land in a patti which is the excloslro 
property of another.^ 

(c^ To eject tenant.'i.* He can sue to eject a trespasser by 
demolition of a house in the abadi although he may not 
have any interest in any land within the ambit of the 
village ® See also the cases cited in the footnote.* Eject- 
ment of a trespasser let in by an unauthorised person is 
an act incidental to the proper management of the estate 
with a view to the common benefit.® 

The lambardar alone may sue to eject a tenant,® even though other 
co-sharers also make collections.^ 

(d) To eject rent-free grantees, or grantees at favourable rates of 

rent. So held in Deepa v. Vdai} 

(e) To enhance rents ; 

(/) To do all acts incidental to the proper management of the 
estate with a view to the common t)enefit. The test of a 
lambardar’s power to act for his co-sharer is contained 
in these words. 

In Oudh it was held that a lambardar alone had no power to commute 
rents.® 

The restriction as to the right to grant a theha or to tell or cut down 
trees or groves, should be noted. 

An agreement for the sake of good management between a lambardar 
and the purchaser of a part from him that the latter should collect 
the rents of his share separately, while he should collect the rents 


1 This was also the view lo Oadb, Fartd Uddin Ahmod v. Bar Dm. XIV U. U. 66 
”=14 L. B Eev. ]2G. 

^ Bakht Bahadur v. Boldoo, XVII U D 310=1936 K. D ibb •, Daulat Singh 
V. Sundar, XIX U. D 120«=1938 R. D. 247. 

3 Shnkur V. Sanwal Das. 1930 A. I. B All 630=XI U. D. (fl. C ) 249=11 L. 
B. Bev. 204=14 B. D 425. 

♦ Gajraj Smgli v, Vday Praiop Narain Smgh, 1 U D 1=29 I. C 297 ; Sobha 
Ram V. Banwari Lai, III U. U. 10l=6 B D. 509 ; Shea Daa v. Bam Shankar, 
HI U. D. 151=5 B. D. 548 ; Gulzari Mai y. Jai Bam, 36 All. 441 = 12 A L. J. 608. 
5 Sultan Singh v. Bam Stngh, XV U. D 245=15 L B. Bev. 408. 

® Fvrid Uddin Ahmad Khan v. Bar Dm Murao, 14 L. B. Rev. 126=XIV U. D. 
b6 ; Muh Sher Khan v. Bam Oharan, VII U. D 411=6 L. B. Rev. 66=1926 E. 0. 
221=8 R. D 308. 

1 Maya Sahai v. Lalla Prasad, IX U. D 36 = 10 L. B. Bev. 240=12 R. D. 188, 
see, however, Hanuman Singh y. Ahmad Ah, B. B. 6 of 1922=3 L. R. Rev. 369. 

8 B R. 6 of 1903. 

9 Bitram Singh v. Banna, 1929 A. I. B. Ondh 459=113 1. 0. 794—12 R. D. 683. 
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of the remaining share, if acted npon, is valid and binding upon the' 
parties * • “ 

3. A lambardar is not the agent of the co-sharers. He cannot sell 
the share of his co-sharers to pay off debts dae from them, nor can he 
mortgage the mahal to raise money for the payment of land revenue due 
in respect of it.^ 

He has no general pnvers to grant any lease of co-parcenary land 
beyond what the circumstances of the case may require.* The validity 
of a lease granted liy a lambardar depends upon whether the circumstances 
of the case required it and whether it is for the benefit of the co-sharers 
whom he represents For instance, a lease of coparcenary land for seven 
years was set aside when there was nothing to show that the exigencies of 
the season or time required it ® Whereas a lease for ten years was upheld.® 
In the case last cited, the l.imltardar ejected an occupancy tenant 
whose rent was 148 rupees hut which was never paid, and granted a 
lease for ten years, at 120 rupees a year, the lessees covenanting to 
construct on the property a pueca well ac a cost of Rs. 300 which, at the 
termination of the lease, was to become the property of the co-sharers. 
It was found on the evidence that the land was of inferior quality and 
did not contain any jnucca well for purposes of irrigation, and that no 
one would have accepted the lease if it had been granted for a period of 
less than ten years, and therefore the land would not have yielded any 
profit to the co-sharers. Upon these findings, Strachey, C J. and Banerji, 
J, held that the lease was within the lambardar’s authority. Their 
Lordships relied upon the unreported case of Roshan Lai v. Muhammad 
Fazal Husain Khan,’’ where a lease of ten years for reclaiming banjar 
land was upheld. 

In Muhammad Kazlm v. Miyan ATAun,® Knox, J. upheld a lease for 
7 years granted by a lambardar, three years before his retirement, of 
inferior land at a favourable rent. The suit to set it aside was brought 
by his successor who, while a more co-sharer, must have for three years 
received profits arising out of the very lease In Jagan Nath v. 
Hardayal^ in which a perpetual lease granted by a lambardar was set 

^ Shea Pal Singh v. Aijaz Patmn, 1932 A L. J 1029=»1933 A. 1. B All. 91-" 
XIV U. D. (H. C.) 3=13 L. B. Rev. 402=16 B. D 583 

^ Musai Singh V Mathura, V ^ D 171=8 Kev. end Or. L J. 303=1922 B. C. 
497 ; Jit Bahadur v. Chandra Pal Singh, X 0. D. (H. C ) 79. 178=IX D. D. (B. 0.) 
217=10 L B. Bav. 208=5 0. W. N 693=111 I. 0. 834=12 E. D. 366. 

® Bhajan Lai v Moti, 3 All 177. 

♦ Ja^oij Nath V. Hardayal, 17 A W. N. 207 ; Bansidhar v. Dtp Singh, 20 All. 
438=18 A. W. N. 103 ; Muh Soar Khan v. Bands AU, 10 L. K. Rev. 165=X U- D. 
(H. C.) 12,3. 

6 Chattray v. Nawala, 29 All. 20=26 A. W. N. 257=3 A. L. J. 639. 

® Makta Prasad v. Kamta Singh, 26 A. W. N. 277=3 A. L. J. 655. 

^ 11 U. D. 748. 

® 29 All. 554=4 A. L. J. 538=27 A. W. N. 165. 

» 17 A. W. N. 207. 
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aside at the instance oE his co-sharers, Edge, G. J. and Blair, J. observed : 
“ So Ear as we are aware, a lambard.ir has no general power to grant 
any lease oE coparcenary land beyond such term as the circumstances 
oE the particular year or particular season may require. In order to 
have the coparcenary land cultivated, to obtain the benefit thereErom Eor 
the coparcenary body, it is reasonable that the lainbardar should have 
power, unless it is expressly withheld Erom him, to make a temporary 
letting oE the coparcenary land.” The whole oE this passage was cited 
by Stanley, C. J. and Kimx, J. with approval in Chattray v. Nawala^ 
the concluding portion of whoso judgment, ■' nor is there anything to 
show shat the exigencies oE the se isoii or time when the impeached lease 
was granted required that the grant should be made Eor so long a time 
as seven years,” shows that the expression in the judgment oE Edge, 
C. J. and Blair, J. “ beyond such term as the circumstances oE the 
particular year or particular season may require” is not to be taken too 
literally and that a lease Eor a term oE seven or more years is not 
necessarily bad. Straohey. G. J. cited the last sentence oE the passage 
from Jagan Nath v Har Dayal, quoted above and observed “ that seems 
to apply Eully to a lease Eor ten years executed by a lambardar under 
the circumstances Eound to exist in this case,” and proceeded to add 
that “ the observation in the preceding sentence o£ the judgment in 
that case which seems to suggest that the lainbardar’s power to lease 
coparcenary land is limited to the requirements of a ‘ particular year or 
particular season,’ was not necessary Eor the decision, and it must, I 
think, be taken as qualified to some extent by the following sentence 
which without limitation to the requirement oE a particulir year or 
season expressly refers to a temporary letting which is necessary Eor the 
cultivation o£ coparcenary land.” Banerji, J., said “ that he should have 
had great hesitation in accepting the limitation as to the particular 
year or season.” In Bansidhar v. Dip Singh^ a lease for ten years of 
land producing valuable munj grass at an inadequate rent, and made 
with the object not of cultivating the coparcenary land but of damnify- 
ing a successful opponeut of the lessor in a certain partition proceeding 
was cancelled as beyond the lambardar’s power. It may be noted that 
the judgment in Chattray v. Nawala is very unsatisfactory, inasmuch 
as it does not set out the full facts of the case and ihe circumstances 
under which the lease was granted. In Umrao Singh v. Umrao Singh,^ 
these propositions were reaffirmed, but it was ruled "that i£ the lease is 
beneficial to the general body oE proprietors they cannot avoid it. 

The Board o£ Revenue has taken the same view. A lambardar is 
bound to manage the property in the interest o£ the co-iharors exercising 
the same ordinary prudence as i£ the property were his own. Hence in 
the absence oE evidence oE frand, collusion or unreasonableness, a twenty 
years’ lease was upheld when it had been acqaie'>ced in by the co-sharers 
for 16 years * But without authority oE all the co-sharers a lambardar 

1 29 All. 20=26 A. W. N. 257-=3 A. L. J. 639^ 

2 20 AH. 438=18 A. W. N. 103 

3 25 I. C. 61. 

♦ Kaniz Fatima v. Sheoraj Singh, IV U. D 679=3 L. B. Rev. 166 —S R. D- 83. 
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cannot grant a lease for a longer term (in this case 90 years) than the 
agricultural exigencies warrant * So a lambardar cannot, acting against 
the interest of co-sharers who were about to coma into possession 
of their lots, for his own benefit, grant a new lease for inadeqnate 
enhancement.^ 

In Ondh, a lambardar was held empowered to grant a lease for the 
benefit of the estate or necessary for its proper management.^ 

In short, the power of lainhardars to grant long term leases depends 
on the circnmstances of each case.'* 

A lease to a relative given by the lambardar during a partition at a 
low rent is fraudulent and void ® 

A lease to a relative called from another village requires proof of 
genuineness.^ 

The co-sharer manager of a joint estate cannot grant a lease to plant 
a grove,^ 

Authority may bo inferred from conduct.® 

A lambardar can authorise a tenant to put up a kutcha house.® He 
cannot, in an ejectment suit, admit under-proprietary rights in the 
defendant.^® 


246. (7) Except as otherwise provided in s-ub-sectioa (3) 
or ill section 245, where there are two or 
in aSivSe.lprops^r" co-sharers in any right, title interest 

all things required or permitted to 


be done 


1 Ram Sarup v. Dehi Din, IV U D. 624=.2 U. P. L. B. 149=4 R. D. 381 ; 
Ear Dial v. Alam, 1924 A. I. B. All. 459=1923 B. C. 388=V U. D. (H. C.) 187= 
4 L. R, Rev. 298=74 I. C. 177=7 R. D. 79. 

® Doobru v. Hanuman, IV U. D. 615=7 Rev. and Or. L. J. 249=2 L. R. Rev. 141 
=5R. D. 372. 

8 Jit Bahadur Singh v. Chandra Pal Singh, X U D (tl. 0.) 79. 

♦ Chheda Singh v. Nihal Singh, HE U. D 524=4 R. D. 342 ; Baldeo v Waria 
Alt, V D. D 234=1922 B. C, 297=4 U. P. L B 37=7 B. D 426. So o£ an agent, 
Kalaahar v. Ram Bhal, 7 L. B. Rev. 365=1926 B. 0 459=VH D. D. 243=10 
B. D. 274. 

® Jagan Nath v. Gulzari Lai, XVI U. D. 237. 

® Chandan v. Beni Ram, XV U. D 406. 

7 Ram Dat v. Chotah, IX U. D. 313=4 O. W. N. 109=9 L. B. Rev. 336. 

® Rhagwan Singh v. Nabi Bahth, V U. D. 257=1922 B. 0. 538=3 L. R. Rev, 
626=7 R. D. 456. 

® Abdur Raoof V, Baclichoo, 1923 A. I R. All 532=1923 R. 0 438=5 L. R. Rev. 
33=10 Rev. and Or. L. J. 90=V[ U. D. (H. 0.) 44=73 I. 0. 498=8 R. D. 
365. 

10 ffar Praaad v. Bikramajit Singh, 8 0. L. J. 131=61 I. 0. 969. 

T. A.-~98 
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by the possessor oC the same shall be done by them conjointly, 
unless they have appointed an agent to act on behalf o£ all oE 
them. 

{ 2 ) Nothing in sub-section (1) shall affect any local usage or 
special contract by which a co-sharer in an undivided property 
is entitled to receive separately the whole or his share of the rent 
payable by a tenant. 

(3) When one of two or more co-sharers is not entitled to 
sue alone and the remaining co-sharers refuse to join as plaiutifEs 
in a suit for money recoverable by them jointly, such co-sharer 
may sue separately for his share, joining the remaining co-sharers 
as defendants. 

(4) Where the tenant of a holding or the illegal transferee 
of such tenant is also a co-sharer in the proprietary right in such 
holding, nothing in this section shall require him to be joined 
as plaintiff in any suit or application brought or made against 
him as such tenant or illegal transferee under the provisions of 
this Act. 

]. This reproduces in effect section 200 of the Agra Act of 1926 and 
corresponds to section 126 of the Oudh Act, under which, in a paltidari 
estate only the lamhardar or pattidar entitled to collect the rents of the 
patti, and in all other joint estates, or undor-proprietary or oilier tenures, 
only a manager authorised to collect the rents on liohalf of all the co- 
sbarers, could sue for arrears of rent, enhancement of rout or ejectment of 
tenants, or distrain, any local custom or special contract being lett un- 
affected. Section 266 of the Act of 1926 corresponded to section 194 of 
the Act of 1901 and section 106 of the Hent Acts. 

2. Heading section 265 and section 266 of the Agra Act and 
section 126 of the Oudh Act, the right to sue in respect of a common 
right depended upon the power to collect the rents on behalf of all the 
co-sharers. And this is the law under sections 215, 246 of this Act. It 
was held in Oudh that the manager referred to above must be the 
lambardar in the case of joint e.state or under-proprietary tenures. 
If no common minagar was appointed, the co-sharers were presumed 
to have accepted the lambardar as such manager and so in pukhtadan 
mahal.* 


1 Bhan Pariah v. Manohar Lai, 18 0. C 5=-2 0. L. J. 123=28 I. 0. 236 ; SobU 
Ram v. Banioari Lai, III U. D. 101, but see Hanuman Singh v. Ahmad Ali Khan, 
B. R. 6 of 1922=3 L. R. Rev. 369 ; Nagethar Singh v Sri Pal Singh, 1934 [A. I. B. 
Oudh 189=8 Lack, 665=XIV U D. (a C.) 143=17 R. D. 546. 

2 3/uh. Raza v. Bahar Ah, B. R. 13 of 1932=X1V U. D. (B. E.) V ; BuhtAar 
Nath V. Mata Dm, X U. D. 82 ; Sh eo Narain v. Prag, X U. D. Ill i Muh. Yahui 
Khan V. Bhikari, 5 0. W. N. 366=110 I. C 67=X U. D. (H. C.) 49=10 L. B. Ew. 
30. Contra, Hanuman Singh v. Ahmad Ali Khan, B. R. 6 of 1922. 
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It was also held that a lamhardar could, after he ceased to be such, 
sue to recover rent due from a thekadar during the period oE his lambar- 
dari and that if there were two lambardars in a tnahal a notice issued 
by one who admittedly collected the rents and not signed by the other 
who was not concerned with the particular plot, was not bad.^ 

A lambardar could sue for the whole rent although a part of it had 
been paid to a co-sharer who had no power to collect rents.® 

One of two lambardars of an undivided mahal may sue a tenant for 
arrears of rent.^ 

A lambardar is entitled to eject thongh be does not collect the whole 
of the rents, even if another co-sharer objects to the ejectment,® specially 
if there is no definite evidence that any co-sharer other than the lambar- 
dar collects rent or a definite portion of it ® 

The son (a co-sharer) of a lamhardir who had obtained a decree for 
ejectment could not, after his father’s death, execute the decree as he 
had not been authorised to act on behalf of the other co-sharers.’ 

Where half the rent of joint sir was collected by the lamhardar and 
the other half by other co-sbarers, the lambardar alone was not held 
entitled to sue to eject.® 

A lambardar, suing not as such but as a co-sharer, along with 
another oo sharer, out of three co'sharers cannot get a decree on the ground 
that ha is also the lambardar.® 

Sub-section (4) provides against a diflBcult position that may arise, 
and oven ides Ram Autar v. KasJii}° 


1 Path Raj v. Jadu Randan Balesli Singh, 1927 A. I. B Ondb 517=4 0 W. S. 
I012=IX U. D. (H. C.) 79=9 L. E K-v. 103=1927 E C. 550=105 I. 0. 161=11 
R. D. 652. 

2 Hans Raj Singh v. Snmbho, XVIII U. D. 79=1937 E. D. 116 ! Badri Singh v. 
Bhup, V U. D. 527 ; RMi y. Badn Stngh, II U D. 534=3 0. L. J. 257=35 I. 0. 
760, bat Bee Mahadeo v. Satgur Dayal, III U. D 87=4 E. and Or L. J. 86. 

s Muri V. Haij Nath, XVII 0. D. 201=1936 E. D. 263 ; Ganga Sahai v. Ganga 
Bahsh, 10 A. W. N. 8. 

♦ Maj/a Bam v. Sarju, VIII U. D (H. C.) 6=8 L. R. Eev. 91=1926 R. 0. 656. 

6 Gffjraj Singh v. TJday Partab Naratn Singh, I U. D 1 ; Gorai Singh v. Bal- 
bhaddar Singh, III U. D. 440 J G aj ad har Singh v. Mathura, IV U. D. 362 ; Irshai 
Alt V. Rasul, IV U. D. 506 ; Bhup Singh v. Kalka Singh, Xtl U. D. 146=11 L- E. 
Rev. 337, following Hanuman Singh v. Ahmad AH Khan, B. R. 6 of 1922, Contra, 
Shea Das v. Ram Shanhar, B. R. 2 of 1910=111 U. D. 161. 

« Babu Ram v. Jalpa Singh, I U. D. 197=29 I. C. 569. 

2 Torey v. Har Prasad, XVI U. D. 602=1935 B. D. 506. 

« Ram Saran v. Sewa, VI E. D. 126=6 L. E. Eev. (0.) 91. 

® Shib Dayal v. Ram Singh, 1941 R D. 324. 

“ 1926 A. I. B. All. 644=VII U, D. (H. C.) 174=7 L. E. Eev. 282=1926 B, 0. 
865=12 R. and Or. L. J. 211=95 I, 0. 48=-l0 R, H 666. 
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3. The section does not authorise the Collector to enforce the rights 
mentioned in the section, e. g., by prohibiting the co-sharers from 
collecting rent.^ 

4. Where an imperfect partition has taken place and the lambar- 
dar (before the partition) is not a co-sharer in one of the partitioned lots, 
(he co-sharers of (hat lot and not (he lambardar cun sue for rent of land 
in (hat lot.* Will he, after the partition, be entitled to sue for rent that 
fell due before the partition ? Wince he was accountable for all the rents 
and profits to all (he undivided co-shaicrs, there is no reason to hold that 
he has not the right to sue. A private partition of sir plots is a mere 
temporary arrangement and does not enable the person to whose lot a plot 
has come to sue alone for ejectment of the occupant under s. 180.* 

Where by private arrangement, e. g , private division of tenants be- 
tween co-sharers one co-sharer is allowed to act as landholder as regards a 
tenant, he may sue as landholder to eject (hat tenant or eject a tres- 
passer from land the tenant of which had been allotted to him.® Where 
by local custom one co-sharer acts for all he alone can sue.® 

The fact that co-sharers collect separately their respective shares of 
the rent does not empower any of them to eject tenants,’ unless there has 
been a division of the shares of the co-sharer-, may be, by private parti- 
tion.® When two co-tenants divide the holding among fbemselves, and 
the co-shaiers begin to realise their rents separately, some from one and 
the others from the other, this does not form a division among the co- 
sharers, and all of them must join to eject, notwithstanding the 
arrangement.® 

A perfect partition takes affect from the date of confirmation. A 
CO sharer to whom certain fields have been allotted cannot, before such 
confirmation, institute proceedings for ejectment against the tenants 
thereof.^® 

One of two joint managers of a temple estate cannot alone take 
ejectment proceedings 


1 Lalta Bux v Hup Naratn, IV U. D. 333. 

2 Rahhya v. Sher Khan, II U. D. 64-=4 E D- 524. 

3 ilahadeo Singh v. Kamalu, XI U. D. 2-29, but see Chandika Bux Singh v. Shto 
Satan, III TJ. D. 128 

* HabihulnUsa v. AMul Latif, 1939 A. L. J. (B. R ) 68=1939 B. D 377. 

6 Qudrat Ali v. Muneshar, 1939 A. L. J. CB. B.) 90=1939 R D. 439 
« Shiv Sagar Pande v. Lachhman Koeri, 1939 B. D. 598. 

^ Muh, Yakub Khan v. Durga Prasad, III D. D. 42=3 B. and Cr. L. J. 233= 
4 0. L. J. 384=40 I. C. 848 ; Nagsshar Stngh v. Sripul Singh, XIV U. D. (H. 0.) 
143=10 0 W. N. 1286 ; Rulcmangad Singh v. Balbhadar Prasad, 1928 A. I. B. 
Oudh 8=V1II U D. (U C.) 286. 

3 Chandika BoJesh Singh v. Shto Satan, III U. D. 91=5 B. and Cr. L. 6. 

8 hhoar Dayal v. Ghamandi, III U D. 176. 
to Ntadar Stngh v. Ghasi, III U. D. 204. 

11 Ilahadeo v. Satgur Dayal, III U. D. 87=4 B. and Or. L. J. 86. 
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5. The Board his held that when one co-sharer collects rents on 
behalf of all the co-sharers, bat wLthoat their consent, he alone cannot 
sae to eject,* even thoagh he joins the others as co-defendants.® 

Unless it is clearly proved that one co-sharer is entitled to collect 
the whole rent all must join in a suit to eject.® Realisation hy one 
co-sharer of his share shows that the plaintiff co-sharer has not been 
appointed as an agent to act on behalf of all the co-sharers and ho is not 
entitled to a decree for the balance.^ 

All co-sharers must join in an ejectment suit,® or in an enhance- 
ment suit,® but if the suing co-sharer has been alone making collec- 
tions from an expropriefary tenant and his right to collect alone has been 
upheld in several decisions, he alone may sue to enhance.® 

The mortgagee of a co-sharer shonld also join.® 

Where a co-sharer in joint sir land mortgages an area thereof in 
favour of the sir tenant, the latter remains tenant of the sir and cannot 
claim the area raoitg.iged to him as his kliudkasht. A suit to eject him 
must bo brought by all the co-sharers.® 

A is the recorded tenant and sues to eject as a subtenant. In a 
suit under section G1 it is declared that B, C and D were also co-tenants 
with A, but not E. This declaration does not invalidate the previous 
suit of A, then recorded as sole tenant, fo eject ^.*® 

An agreement within sub-section (2) was infen'ed, where one of five 
brothers lived in Burma and the remaining four sued to eject,** and 
where one obtained a decree for arrears of rent.*® 


Bui if some sue to eject and the others say that they have no objec- 
tion to the suit, it amounts to all the co-sharers joining in the suit.'® 


1 Raja Rai v. JaUba. V U D 227=>1922 R 0 266=7 B D. 422 ; Gojju Smgh 
V. Sunder Lai, II U D. 44l=.9Eev and Cr L J. 205 ; Ttrbem SaJiat v. Dngpal, 
VU D. 509=1923 E. C. 79=11 Etv and Cr L. J. 53=6 L E Eov. 12=VI U. D. 
323=1924 R. C. 600=7 E. D. 309=9 R D. 264. 

2 Budh Singh v. Kalka Prasad, 3 L. B. Rev 29=5 E D 240 This ia rnnch more 
BO when the pijintiif dipes not collect or ia aot entitled to collect the whole rent, oonr 
Lai V. Shso Ram Singh, IV U D. 631=2 O P. L R. (B. B ) 164=5 B. D. 338. 

3 Txdshi V. Bhulan, 10 L. R. Rev. 102=X U. D 96=13 R. D. 381. 


♦ Nagsshar v. Bindeshari, 1941 R. D. 326. 

S Mahabir v. Baij Nath, 13 R. D 666=117 1. C. 35=XI U. D. (H C.) 53, 580 
=11 L. B. Rev. 7 ; Ram Nareah v. Bhulan, XV U. D. 207 (ault under eection 171 J 
Raghu Raj Singh v. Hamid Husain, XVI U. D- 587 (the fact that defendant did not 
plead the bar of the eection ie iniiuaterisl.) 

® Gangadhar Rai v. Jaimangal Rai, 10 L. B. Rev. 317=X U. D. 163=13 R. D. 
818. 


1 Gangadhar Rai v. Jaimangal Rai, X D. D. 163=10 L. R. Rev. 317 

^Fatima v Sirajaddin, XVII U. D. 49=1936 R. D. 8,5. 

® Raghu Nandan v. Ram Bachan Singh, XVIll U. D 243- 
Ram Lai v. Bhim Bali, 15 L. B. Rev 10=XV U. D. 40 
*1 Girwar v. Gulab, I U. D 241=32 I. C. 781 ; Rajola v 


1937 R. D 345. 
Parbati, 9 L. R. Rev. 


160=VI1I U D. 18=11 B. D. 18. „ ^ 

12 Koka v. Kishan Prasad, V U. D. 302=1922 R. G. 450=7 E. D. 

13 Itakund Singh v. Ajodhia, 1938 A. L. J. (B. R.J 54. 


517 . 
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Where a tenant held some plots for which he paid rent to A, one of 
several co-sharers, and others without rent, A alone was not entitled to 
sue to eject from the unrentod area.* 

Jf all the co-sharers join as plaintiffs in an ejectment suit but one 
withdraws, the whole .suit fails.* 

This view does not take into consideration, 0. 23, r. 1 (4), of the 
Code of Civil Procedure, and has not been accepted in the next case 
cited. 

Since 0. 23, r. 1 (4', does not permit one of several plaintiffs to 
\sithdraw without the consent of the others, a suit for ejectment cannot 
he dismissed because some of the plaintiffs have withdrawn from the 
suit.® 

Where in a suit purporting to have been brought by all the co-sharers 
it is found that some put their signatures on the plaint on account of 
fraud practised on them, the suit fails as not brought by all. It is not 
a case of withdrawal of some plaintiffs.^ 

Where one of several co- mortgagors redeems the mortgage he alone 
is entitled to possession until the others redeem their shares from him ; 
until such event he alone may sue for ejectment ® 

Death of an occupancy tenant without jiroper heirs terminates a 
mortgage created by him and the possession of the mortgagee becomes 
that of a trespasser. He can be ejected by some only of several proprie- 
tors even against the wishes of the otheis® The terms of section 180 
disprove this view. Sea the cases cited thereunder in note 9. 

The brother of a minor constituting a joint family with him cannot 
grant a perpetual lease of land at an inadequate rent and a premium, 
without any necessity for the lease or raising ready monoy. If, however, 
the lessee gets into possession and rent has before been accepted from 
him, that creates the relation of landholder and tenant and the lessee is 
not a trespasser. The rights and liabilites of the piifiiers can bo settled 
in a Revenue Court * 

1 Bhola V. Bhajan Lai, IV U. D. 292=6 R D 490. See albo Mata Badal v. Shec 
Baran, 9 L R Rev. 129=1927 R 0. 683=IX U. D. G2=.12 B D 471. 

2 Kali Charan Rai v. Sukhawat, III D D. 306=*l U. P L. R. fB R.) l4 ; Tirath- 
raj V. Gajadhar, III U. D 146=4 R D. 1. So if eoine compromise, it is cot binding 
on the others, Vidya Dhar v. Lala Ram, IX U. D 149=9 L R Rev. 319 = 12 R D. 
750. 

2 Bhajan Singh v. Ram Singh, 14 L. R Rev. 14=XIV U. D. 12. 

♦ Ram Nath v. Bhagwati Prasad, 14 L. R. Rev. 896=XIV U. D. 524. 

5 Mdhadeo S'ngh v Ram Uarak Singh, III U. D. 327=4 R. D. 148. 

8 Muni Stngh v. Mathura Duhe, V U. D. 171=8 Rev. and Cr L J. 308 = 1922 B. 
C. 497. But see Ramakant v. Basant, 6 L. R. Rev 21=VI U D. 346=1925 B. 
0. 5. 

t Basdeo Narain v. Muh. Yusuf, 51 All. 285=26 A. L. J. 1313=1928 A. I- B. 
All. 617=IX U. D. (H. 0.) 299=9 L. B. Bev. 321=12 B. D. 711, 
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Where all co-sharers do nol join in granting a theha the lessee is not 
a tenant of all, but only of those who gave him the lease. They alone 
may therefore eject him.* 

Carious resulls sometime follow from this. Two out of three tenants 
create a mortgage with possession. Though invalid, the mortgagors are 
estopped from suing to eject the mortgagee ; and the third cannot sue 
alone to eject him.^ 

The onus is on plaintiff to prove that he is entitled to sae alone.^ 
When the vendee of a share sues the occupier for rent of plots which had 
been the sir of the vendors who had not claimed ex-proprietary rights, and 
the defendant challenges his right to sue alone, an opportunity should be 
given to the plaintiff to join other co-sharers as plaintiffs or defendants, 
so as to give them an opportunity to show why the plaintiff cannot sue 
alone.^ An unregistered PAat JSandi not formally executed by some of 
the co-sharers is not such proof.® 

6. Co-sharers in any right. — The expression is not confined to 
proprietary right. A tenant right, is also included® ; so is also a rent- 
free holding a right. One tenant may sue to eject a trespasser.^ Where 
one of several co-sharers ejected an occupancy tenant he alone may sue to 
eject the sub-tenant as trespasser under section 180.® Whore ex-pro- 
prietary rights arose in favour of three persons, and the vendee got into 
possession, two of them were held entitled to sue for recovery of 
possession.® Bat see note 5 above. 

A co-sharer who obtained a decree for arrears of rent against an 
ex-proprietary tenant could not apply alone to eject him'® specially after 
the tenant had relinquished the holding." 

Where the vendee alone puts the subtenant of sir land sold to him 
into possession, ex-propriolary rights not being claimed by the vendor, he 
alone may sue to eject.'® 

After the vendor has been ejected from the ex-pi’oprietary holding, a 
person who has taken possession of it may be ejected only by all the 
co-sharers,'® 

' Kdbir V, Ham Pragaa, 10 L R Bav 154=X U. 1). iiJ6=<’t3 U U. 501. 

2 Sakai Ram v. Girdhari, V U D 519=1923 B C. 1 32=6 L. B Bev. 15. 

2 Lalun V. Remraj, 20 W. R 76 ; Ashraf v. Sam Kiikore, 23 W. B. 288 ; Ram 
SagarY. Lai Ktshan, 5 L B. Rev. 221=VI U. D. 15, 173=1923 R. C. 252=10 B. 
and Or. L. J. 280=8 R. D. 112. 

^ Seoki V. RUuraj Rai, X U. D. 105=13 R D. 681. 

® Lalun V. Hemruj, 20 W. B 76. 

® Din Dai/al v. Anqan Lai, XIII U. D. 128=14 L. R. Rev. 3. 

I Amir V. Choral, HI U. D. 409=4 R D 227. 

8 Rorum Singh v. Ddsher, XII U. D. 87=15 R D. 396 ; Shea Kailash v. Bahaa, 
B. R. 9 of 1932=XIII U. D 91. 

9 Chhedi V Ananloo, III U. D. 342=4 B. D 15l. 

*9 Zainab v. Chhangu, I U L). 137. 

II Sural Kumari v. Alathura Prasad, XVII U. U. 29=1936 R* H. 46 

Ralhu Sam v. Jag Alulian, VII 0. D. 89=7 L B. Rev. 11 1=12 Bev. and 
Or. L. J. 120=1926 B. 0. 110=15 R. D. 445. 

1® Thakur Prasad v. Sheo Pajan, IX U. D. 68=9 L. B. Bev. 250=12 R. D. 506. 
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Tho mere fad of having the rent fixed and the area demarcated 
does not entitle him to sue alone for arrears of rent. Law discouniges the 
division of tenants among tho proprietary body and the collection of the 
whole of the rents from such tenants * 

Where eveiy co-sharer in a kliata was in separate possession of his tir 
and kkudkasht, and on tho sale by one of them of his interest, his 
ex-proprietary tenancy land was demarcated and rent fixed at the 
instance of the vendee, the latter cannot alone sue for arrears of rent.* 

Where the vendee of a proprietary share has the sir land of the 
vendor demarcated and rent fi.xed on the same and .‘•ubsequently gets 
the ex-proprielary tenant ejected for non-payment of rent, he is the 
landholder of the land, and can eject a trespasser thereon * 

A co-sharer selling his .share becomes an ex-proprietary tenant of 
all the co-sharers in respect of his sir and khuilkashf, an 1 the fact that the 
purchaser alone has had tlie rent fixed, and obtained a decree for 

arrears of rent and theieundor ejected him, does not entitle him to sue 
alone another co-sharer who had taken possession of the land vacated.* 
In a subsequent case tho Board ruled that under such circumstances the 
vendee alone can eject as tre-«pass6rs, the subtenants of the ejected 
ex-proprietary tenancy, without interference by the remaining co-sharers.® 
If the other co-sharers agree that the ex-propriotary tenant should 

become tenant of one of them, tho latter may sue alone to eject® e g., 

when the co sharers allowed the ventee who had the rent fixed, to 

collect tho rents or to eject him, he alone became the landholder of the 
holding.* 

If after such ejectment of the exproprielary tenant, the vendee alone 
admitted the ejected tenant to the holding, he alone may sue for rent ® 

Where A has purchased tho share of a co-sharer in a joint khewat, 
he cannot alone sue to eject the sons of the co-sharer, who are in cultiva- 
tory possession of his sir under a transfer found to be fraudulent, and if 
the co-sharer’s entire interest was not sold, he will never be able to sue 
for their ejectment, for the father will not agree to such a course.® 

1 Gopi Nath V. Chunni, XVll U. D 312=1936 It D 443. 

i Nalhoo Bam Mthi Lai, k L. J. (B B.) 19=.XX U. D 89=1938 B. D. 
806. (Per Mehta J. M , au agency may be implied.) 

^ Ram Pkool y. Kundan Lai, XIX Ut D 194=1938 B. D. 601, following Shea 
Kailath v. Dahua, B. H. 9 oE 1932=17 B. D 5. 

4 Boshan Lai v. Shajiuddin, XIII 0. D. 115=13 L, B. Bev. 192. 

5 Sheo Kailaah v. Bahaa, B. E 9 of 1932=XIII U. D. 91=13 L. B. Bev. 413. 
The principle of this case waa applied in Dhuma Rat v. Ambika Prasad Stngh, XVI 
U. D. 37. See also Atharji y. Sri Ram, XVII U. D.l 10 = 1936 E. D 116. 

® Muhammad Faiq y. Balmakund Gir, XIV U. D. 418=14 L. B. Bev. 153. 

7 Jatiki Das v. Data Bant, XIV U. D 1. 

8 Gendan Lai v. Manphul, XX U. D. 328=1939 E. D. 118. 

8 Bahhtawar v. Shankar Singh, XVIII U. D. 194=1937 B. D. 265, relying on 
Seelo y. Kuria Singh, XVII U, D. 106=1936 B. D. 114. 
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While a lambardar may admit and eject tenanta of Malsa land, all 
the co-flharors in joint air mnst join to eject a tenant of such sir, but 
the defect ia cured if the only remaining co-sbarer doea not object to an 
ejectment suit by the lambardar.* 

See note 8 to section 26 at p. 147 supra, 

A perso.n in possession of a share by virtue of a Civil Court decree is 
a co'sharer and the prospect of his being removed from possession by 
another order of the Civil Court does not make any difference.* 

Where a lease has been granted by a co-sharer of his khudkasht land 
he alone is the landholder of the lessee.® 

Some only of several zamindars cannot sue for their share of th® 
zamindari dues/ 

Defect of non-joinder cannot be cured by examining non-party 
co-sharers as witnesses to support the case.® 

7. All things required or permitted to be done. — A co-sharer 
cannot give a lease of any portion of the joint property in such a way 
as to affect prej udicially the rights of other co-sharers, but if all the 
co-sharers act in concert and in the same interest one who did not 
execute the lease may be estopped.® 

One of several persons entitled cannot sue under section 61.^ 

8. Sub-section (2). — Local custom or special contract must be 
alleged and strictly proved.® Without it a co-sharer cannot collect rents.® 
The local custom may be evidenced in a wajib-ul-arz or be orally proved. 
A provision in a wajib-ul-arz that the owners of milk land collected 
their own rents does not establish a custom that each co-sharer collected 
his own share of the rent separately.*® 

Local custom or usage was inferred by one Member but not by the 
other, where in a village with a very large nu mber of co-sharers the 

* Makund Stngh v. Ajodhia, XIX 0. D. 188=-1938 B. D 596. 

i Musai V. Lachmi Ram, 2 U. P. L. R. (B. R) 163>=«»VII U. D. 466=4 R. D 
278. 

'8 Nabiullah v. Raghuhir, 6 L. B. Rev. 128=.1927 B. 0. 595=IX U. D. 60=12 
B. D. 308. 

8 Mujtaba Huaain v Raghuhir Saran, 1934 A I. B. All. 1038=1934 A. L. R. 
764=150 I. C. 1005 

5 Raj Kumar v. Rain Lakhan, 1938 B. D. 169. 

* Raja Ram v. Ramai, V U. D. 33=1922 B. 0. 32=3 L. B. Rev 81=9 
B. D. 51. 

* Reoti V. Tika Ram, V U D. 597=4 L. B. Rev. 374, 396=1923 B. 0. 305=10 
B. BDd C'r. L. J. 7=7 B. D 386. 

8i?am Sagar v. Lai Kislian, VI D. D. 15 , 173=10 Rev. and Or. L. J. 280=5 
L. B. Bev 221=1923 B. 0. 252=8 B. D. 112 ; Jai Pal Singh v. Nabi Khan, 7 L. E. 
Bev. 153=12 Bev. and Cr. L. J 160=1926 B. 0. 196=VII 0. D. 154=10 B. D. 
499 ; Nagesliar Singh ▼. Sri Pal Singhj 8 Luck. 665=»1934 A. I. R Ondh 189“XIV 
D. D. (H. C.) 143=17 R. D. 556. 

8 Surat Singh v. Giraiid Singh, IV U. D. 9, 149=1 L. B. Rev. 53. 

*8 Kirpa Ram v. Durga Prasad, 11 0. D. 722. 

T. A.— 99 
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wajib~ul-arz recorded that the co-sharers had privately divided their sir and 
the rents are to be realised from tenants, and that the co-sharers are 
realising thier rents accordingly.^ 

Where by local custom the co-sharers of a mahal are entitled to 
collect separately the arrears of rent, a vendee of zamindari who has 
had the sir demarcated and rents fixed can sne separately for that 
rent.* 

Where the wajib-ul-arz records a local contract or usage which 
prevents the lambardar from having the sole right to collect rents, 
the fact that in some previous years all the rents were collected by the 
lambardar, who w.is then also the solo proprietor, does not prevent the 
co-sharers from collecting rents separately, if there has been a division of 
holdings as between the co-sharers * 

See Murlldhar v. /sri,"* as to whether a kabuliat accepted by co-lessors 
may not be a special contract. 

An agent u.ay be authorised verba'ly or in writing ® 

Sab-section (2) is ambiguous. It may mean that if a co-sharer 
is by agreement or custom entitled to collect his share of the rent, he 
may do so or sue for it, or that he may do anything in respect of the 
parsons from whom he collects rents separately anything which a 
landholder can do. Some of the Board s rulings lead to the conclusion 
that sub-section (2) is confined to the right of collection of rent or to suits 
for rent. Thus, where oo-sharora collected their rents separately from 
tenants, none of them was held entitled to eject any tenant without 
the others,® although such tenant be a person from whom he collects.’ 
Other decisions give the contrary inference that sub-section (2) embraces 
ejectment suits also.® 

Where a custom exists entitling the purcha.ser of a fractional share 
of sir to collect rent from the ex -proprietary tenant thereof (the vendor) 
and the sale-deed also confers that right, a suit for rent by the 

1 Bachan Siitgh v. Dalai Singh, XX U. 1). 93=1938. B. D. 81G. 

■2 Naiain Singh v. Bahcanl Stngh, XV U. D. 120=15 L. B. Rev. 323. 

3 Tej Singh v. Lai Singh, 9 L. R. Bev. 340=IX U. D. 164=12 B. D. 782. 

♦ 6 AH. 576. 

S Goptnalh v. Umakant, 24 Gal. 109 ; Ah»anullah v. Edu, 1923 B. 0. 434=VI 
U. D. 17=4 L K. Bev 324=8 R. D. 114. 

® Gajiaj Sinijh v. Huh. Siddtq, 7 Bev an<l Gr. L. J. 179=2 L. R. Bav. 93=IV 
U. D. 490=3 U. P L R. 91=5 B D 44, followed in Nukka v. Muh. Ishaq Khan, 
V U. D 78=1922 B. 0 268=3 L R Bav. 221=7 R D. 120, 

1 lahwari Dayal v. Glmmandi, III U I) 176=4 B D. 24, 

3 Kanhi Prasad v. Shaikh Guilt, 5 L. B Kev. 182=1924 B. G. 224=1924 B. C. 
266=8 R D. 4-16 ; Jankt Prasad v. Bar Prasad, 5 L. R. Bev. 178=10 Bev. sod 
(Jr. L. J 252=8 B D. 443 ; Golcul v. Chhabbir, V U. D 354=-4 L. B. Bev. 107'=1922 
’{. 0. 593=6 B. D. 10, lu all of which casea the land was let by the plaintiir, one of 
two or luute ou-ahotere. 
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purchaser is not obnoxions under snb-seotion (1) and is covered by 
sub-section (2).‘ 

In consequence of an arrangement for enjoyment of profits, A, one 
of the co-sharers, •was given the sole right to collect the entire rent from 
a tenant, B. This does not authorise A to sue B for rent.* A 
special contract empowering a co-sharer to collect his own share of the 
rent must be in writing under section 130, Transfer of Property Act.* 

The sub-section does not specifically cover a local usage or special 
contract by which co-sharers in an undivided property have agreed 
among themselves to divide up the tenants and collect the whole rent of 
individual tenants in satisfaction of their share of the rent of the mahal 
OT patti, whatever it might be. A co-sharer , in a formally undivided 
property is, therefore, entitled to eject a tenant by whom by local 
custom or special contract the whole rent is payable to that co-sharer 
alone.* 

Whore the Board in a mutation case holds that a co-sharer is a sharer 
of a specified share and the wajib-ul-arz entitles each sharer to collect 
rent from each tenant in respect of his share, that co-sharer may sue 
alone for his share of the rent of a particular tenant.* 

Sub-section (2) applies only when the special contract is for a co-sharer 
to collect his own share of the rent from a tenant, and not when a 
CO* sharer is empowered to collect the entire rent of a tenant.® 

A mortgagee of an occupancy holding cannot sue alone a sub-tenant 
of the holding for arrears of rent, unless he proves a contract of tenancy 
between him and the defend.int, or that the subtenant has been paying 
rent to him, and If he so proves it the fact that the mortgage was 
void or voidable is not material.^ 

Where a co-sharer has for over 25 years been collecting rents of 
certain plots and has in execution of a decree for arrears of rent obtained 
possession of those plots, he alone may eject trespassers from those plots, 
though the latter bo mortgagees of a share in the village.® 

1 DwrUjai Singh v. Zohra, 1937 A. I B. All 760*=1937 A. L. J. 1130-=XVIII 

U. D. (H. C.) 194=19.37 B D, 480 

* Jahangha v. Sarup, XI U. D. (H. 0) 171=11 L. B. Bev. 132. 

3 Man Singh v Sothan, XVII U. O. 68=1936 B. D. 230. 

♦ Hahib-ul-nuaa v. Abdul Latif, XX D. D. 339=1939 B D. 377, following Banti 

V. Amir, B. R. 9 of 1923. See also Sri Kantoo Singh v. Deohi Nandan Singh, XVI 
D. D. 60=1935 R. D. 36. 

3 Bahori v. Kastola, 14 L. R. Bev. 164=XIV D. D. 424. 

^ Joihangirct Sarup, 1930 A. I. R. All. 309=XI U. D. (H. 0.) 171=14 B< D. 
327. 

7 Mathura Ram v Jan Khan, 1938 i L. J (B. R.) 121=1938 B. D. 351, relying 
on Putii Lai v. Lodhi, 1936 B. D. 384 and dietinguisbing Pitai v. Karedin, B. B. 2 of 
1933. 

3 Bare Lai v. Umrao Singh, XX U. D. 349=1939 B. D. 397. 
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Where a co-sharer has not been heard of for 7 or 8 years, and his 
share is in the possession of another co-sharer who pays reTenue for it 
the latter may sue to eject.* 

In the absence of such agreement or custom a co-sharer cannot sue 
alone to eject a sir tenant, * e. g., one of several successors to a right,® or 
the mortgagee of the interests of some of several proprietors* or a 
co-sharer.® Where a tenant mortgages his holding to one of several 
undivided co-sharers in a mahal, the other co-sharers cannot sue the 
tenant and the mortgagee co-sharer for ejectment under section 171 
for illegal subletting.® 

A, B, C and D owned separate kJiatas. At a partition all these 
were amalgamated into one. Before confirmation of partition each 
can sue for ejectment of a tenant in his separately owned IchataJ 
Partition puts an end to joint status. Therefore if tenants of a holding 
divide it among themselves even without consulting the zamindar, the 
partition is binding on them, and a person in whose lot a land has come 
may sue alone to eject its sub-tenant.® 

A private partition given effect to by the parties or by the Civil 
Court though not in patwari’s papers, makes each co-sharer sole owner 
of the lot given to him, and he alone may sue to eject in respect of the 
land allotted to him.® 

Where part of joint sir is sold and ex-proprietary rights are not 
claimed, the whole sir remains the sir of the surviving sir holders. 
Unless and until the share is partitioned the purchaser has no right to 
separate possession and cannot sue alone to eject shikmi tenants thereof.*® 

The difference between sub-sections (2) and (3) is that under sub- 
section (2) the other co-sbarers need not bo joined whereas under sub-s. (3) 

1 Jamna Hat v. Jagardeo, 1927 R C. 417=»8 L. R Rev. 355=V1II U D. 177= 
11 R. D. 20 ; Jamuna Rat v. Muta, 8 L. R. Rev. 356-=1927 B. C 419=Vni U. D. 
128=12 B. D 288. 

2 Narain Qir v, Jfahadeo Rai, XI D D 210=14 L. R. Rev. 111. 

^ Chagud v. Singasun, V V. V 268=9 Rev. and Cr L J, 153=4 L. B. Bev. 
106=1922 R. C. 369. A hneband may sue to eject, where he and his wife are oo- 
eharere, 2^2 jBaAadMr V. Afunder Prasad, 7 L. R. Rev. 375=1926 B. 0 428=711 
U. D. 225=10 R. D 288. 

♦ Rnmyad v. Khedu Singh, V U. U. 91=1922 R. 0. 149=.3 L. R. Rev. 25.3=7 
B. D. 146. 

5 Wahid Alt v. Nasralullah, III U. D. 141=5 R D 540. 

fl Shea Zor Rai v. Shea Gopal, XIII U. D. 64=13 L. R. Rev. 94. 

^ Jageshar Hal v. Raghiinandan, 5 L. R. Rev. 217=VI D. D. 172=1924 E 0. 
263=8 R. D. 168. 

^ Jawad Jlusain Khan v. Raghunath Singh, V U D. 436=9 Rev. and Cr. h. J. 
220=4 L. R. Bav. 195=1923 R. 0 114=7 R. D. 240. 

® Bikarmajit Singh v. Naika Singh, 7 L. R. Rev. 404=VII U. D. 234=1926 
R. 0. 504—10 B D. 272. 

Karia Singh v. Ram Nath, V U. D. 395—1924 R. 0. 531=6 R. D. 55. 
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iu the absence of a special contract referred to in sub-section ( 2 ), the co- 
sharers who refuse to join should be added as defendants, but the plaintiff’s 
claim is limited to his share of the rent in any case. The liability of the 
defendant to pay plaintiff’s share of the rent is not affected by the fact that 
the other co-sharers are joined as defendants after the expiration of the 
period of limitation for a suit by them.* 

Where some out of a number of co-sharers collected rent and two of 
them as lambardars were entitled to collect on behalf of the others, a 
distraint levied by such persons was held valid.* 

9. Sub-section ( 3 ). —One co-sharer may sue for his share of the rent 
when the others refuse to join as plaintiffs,® but not for the whole rent.^ 

A and his brother J5 were the zamindars. A sued some tenants for 
recovery of rent and subsequently impleaded B. Before acting under 
section 246 Cl), the Court ought to enquire whether the defendant was 
a tenant of B. On an affirmative finding the entire suit ought to be 
dismissed. On a negative finding, A's suit to the extent of half should 
be decreed, and the defendant cannot urge that the whole suit should 
be dismissed as B was joined after the period of limitation.® 

This sub-section does not apply where the petition is to appraise the 
tenant’s crop with a prayer for a decree for plaintiff's share as there is 
no suit for separate share of the plaintiff.® 

In a suit far money. Subseotion (3) applies only to suits for money 
recoverable jointly and not to other suits, A private partition of a vague 
nature is not enough to take a case out of section 246,* 

10. Sub-section ( 4 ).— Under the old sub-section i.e., section 266 (4) 
of the Act of 1926 which did not include the words “ or the illegal trans-' 
fereo of such tenant,” it was held that Tenant did not include a trans- 
feree of a tenant. The subsection was framed to deal with the case of 
tenants who had acquired proprietary rights and who refused to discharge 
their liabilities as tenants. Hence on a transfer of his rights by an occup- 
ancy tenant to one of several landlords, the whole body of them must sue 
to eject the tenant and the transferee and hence a suit by all the others 
except the transferee (who could hardly he expected to join) was bad.® 
Now the difficulty has been removed aud the transferee need not be joined 
as plaintiff. 

1 Jahanqira v. Sarup, 1930 A. I. B. All 309=123 !• 0 828=XI U. D. (U. 0.) 
171=1 L B. Ber. 1.32=11 B D 32. 

2 Ahmad v. Satoai, II U. D. 685. 

3 JFateh Bahadur v. LaUa Braiad, 17 I. C. 488 ; Ifafa Daydl v. Dehi Prasad. 
25 I. C. 531. Iu Ondh, the rule was otherwise, Mahadei v. Sant Baksh Singh, 1 
0. L J. 570=26 I G. 237. 

* Hanohar Lai v. Baldeo Singh, 49 All 918=25 A L J. 582=1927 A. I. B All. 
505=VIII U. D (II C.) 203=8 L R Bev 225=1927 B. 0. 219=103 I. 0. 
379=*11 B. D 408 ; Sundar Lai V. Chunni Lai, XVII U. D 119; Chilra y. Sher 
AliKhan,XVlllS.D 167 

5 Aldul Ilaq v Lallu, 11 L. R Rev. 189-=XI U. D (H. 0.) 240=14 R. D. 407. 

® Itam Garth Singk v. Sarju, II U. D. 454. 

1 Gohardhan v. Padam Stngh, 4 Bev and Or. L J. 189=46 I. 0. 652. 

3 Sheoxor Rat v Shea Gopal, 13 L. B. Bev. 94=XII U. D. 120=16 R. D. 204 ; 
Ram Naresh v. Bhulan, XV D. D. 207=18 R. D. 228. 
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11. One o£ two tenants cannot sue for damages for ejectment under 
a reversed decree.^ 


12. The section does not apply to appeals,® or when pending an 
appeal from an ejectment case, the tenant has purchased the share of 
some of the co-sharers.® 


Ptocedare when plea 
of payment in good 
fai.h to a third person 
is taken. 


13, The plea of non-joinder can be taken at any stage of the suit,^ 
but cannot be allowed to be raised for the first time in appeal.® Nor 
can it be raised in execution proceedings®. 

247. ( 1 ) When in any suit brought under this Act by a 
landholder against an under-proprietor or a 
tenant for arrears of rent the under-proprie- 
tor or the tenant pleads that he has paid 
the rent of the holding for the period in 
respect of which the suit is brought to a third person whom he 
in good faith believed to be entitled to receive such rent the 
court sliall, at the coit of such under- proprietor or tenant, as 
the case may be, make such third person a defend-.int in the 
suit and shall inquire iuto and decide the question. 

(2) If the question is determined in favour of the under-pro- 
prietor or the tenant, the suit shall be decided in his favour and 
he shall not be made a party to any subsequent suit between the 
landholder and the third person for the recovery of the amount 
so paid or for the determination of the proprietary right in the 
holding. 


1. This corre.sponds to section 138 of the Oudh Act, and to section 
270 of the Agra Act of 1926 adding “ an under-propriotor or ” and sub- 
stituting *• whom he in good faith believed to be entitled to receive 
such rent ” for “ to whom ho has in good faith been paying the rent 
of the holding up to the date of the instituiion of tho suit or the date 
of distiaint ”, ” the court shall, at the cost of the underpropriefor or 
tenant, a.s the case may bo, make such third person ” for ’* such person 
shall, at the cost of tho plaintiff, ho made,” and “ shall enquire into and 
decide the question ” for ” the question of the payment of rent in good 
faith to such third person by the tenant shall be enquired into. ’ 

Section 270 of the Act of 1926 corresponded to section 198 of the 
Act of 1901 and to section 148 of tho llont Acts. 


1 Gulab Singh r. Kuar Pratad, IV U. D. 231=6 R, D 431. 

* Ram Lai v. Umrao, 29 I. 0. 5G8=I U. D 195 ; TTbaid Hu»ain v. Sumera, 7 
L. B. Rev. 294=12 Rev and Or. L J. 242=1926 R. 0. 371=VII U. D 179=>10 
B D. 519 ; iSftiurt Naratn v. Kali Charan^ XVI U D 458=1935 R. D 375. 

3 Debl ilangal v. Jaguar^ 9 Rev. and Or. L. J. 215=1923 R. 0, 110=V U. D. 
458=4 L. R Rev. 202=7 R, D. 255. 

Raj Kumar v. Ram Lakhan, 1938 R D. 164 
6 Chota Lai v. Am>n Singh, IV U. D. 369 ; Hakim Singh v. Ahu Jnfar, 
VI U. I) 226=5 L. R. Rev. 285 =10 R and Cr L J. 342=1924 R 0. 221=8 
R D. 209. 

3 Shiv Sagar Pande v. Lachhman Koeri, 1939 R. D. 598. 
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2. Against an under-proprietor or a tenant — The section applies 
where a auif, is against an undor-propnetor or a tenant for arrears of rent, 
and not when a plainti£E is alleged by the defendant to be his tenant. 

3. The under-proprietor or tenant pleads etc.— The plea must be 
to the effect that he has paid the rent to another whom he believed 
to be entitled to leceive the rent* and not that ha is the tenant of a 
third party.* A muafiholder died 30 years ago. His son recently 
came to the village and got his name entered in place of his father, and 
sued the subtenant for rent. The latter, having paid direct to the 
landlord, pleaded payment in good faith. It was held to be a good plea, 
as^it was unlikely that he would have been allowed to occupy the land 
without paying rent to anyone.* Where the defendant denies the 
relation of landlord and tenant on the ground that he is a rent-free 
grantee or proprietor, the section has ao application. So where the 
defence is, not that he has actually paid the rent to someone else 
whom he believed in good faith to be entitled to receive the rent, but thit 
someone else alleging a superior title claims the rent and therefore 
ho does not know whom to pay it to, the section has no application. 
If in snoh a case the third party is made a defendant, and the Court 
decides for or against him, the remedy of the defeated party will not 
be a civil suit hut au appeal, as a question of proprietary right is in 
issue. A sued JB, who had been his tenant, for arrears of rent. 
pleaded that A's rights had bean purchased by C, who had forbidden 
him to pay the rent to C was made a party on his own application. 
The Assist iut Collector decreed the claim, thereby holding that C had 
no title. It was held (by Stanley, C. J. and Burkit, J.) that as B had 
not pleaded actual piyment of rent in good faith to C, section 198 of* 
the Act of 1901 did not apply, and a question of proprietary title having 
been raised, C could appeal to the District Judge under section 177 (e) 
of that Act,* 

A question of proprietary title will not arise if A sued B aa a 
sub-tenant and B alleged the tenancy-in-chief in himself.* 


1 See Balethar Naih v. Badha Kiahan Singh, 14 L. B. Rev. 489=XIV U, D. 
240 ; Sri Ram v. Nathan Lai, XNl U D. 184. 

2 Shri Dhar v Udibir Singh, 1929 A. 1. B. All. 17=115 I 0 454=9 L. R. Bev. 
289=1X U. D. CH 0 J 214=12 R. D 703. 

3 Khushul f. Shea Dalla-=Xll\ U. U. 96. 

* Skeo Dehal v. Badri Narain, 33 All 61=7 A. L. J 1198=8 t. 0. 1098 ; 
Abdul Ratify. Maaihuddin, 1929 A. I. R. All. 409=IX U. D. (H. 0.) 172=9 L. R. 
Rev. 172=12 B. D. 252 See Ahmadullah Khan y. ifurh, 26 A. \V N. 69=5 
A. L. J. 128 J CAotuv. 3 All. 53. Bat Salamat Ali v. Gaj Kumar, 1925 

A. I. B. All. 674=VI U D. CH 0 ) 395=11 Rev. and Or. L. J. 89=6 L. R. Rev. 
63=1924 B. 0. 433=85 l.C. 302—9 B. D. 487. 

5 Baldeo v. Kaehi, 24 A. L. J 337=1926 A 1. R. All. 312=7 L. R. Rev. 49=12 
Bev. and Or. L. J, 66=1926 R. 0. 73=VII U. D. (H. 0.) 41=92 I, 0. 995=10 

B. D. 48. 
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Belief in good faith must be alleged.^ When not so alleged or 
proved or found against, the third party is out of court.* 

The third person to \vhom rent is alleged to have been paid does not 
include a co-lambardar,* as he is ostensibly entitled to collect the rent 
and a question of belief in good faith will not usnally arise. 

Payment of rent by an uncle to a lambardar who is an undischarged 
insolvent is not in good faith.* 

A payment to a person a second time after his right to receive it has 
been questioned and found against is not in good faith.^ Where a tenant had 
up to the period from which the dispute commenced paid his rent to A, a 
payment of rent to B cannot bo said to be under a belief in good faith.® 

On breach of covenants in a theka which entails forfeiture, the landlord 
cannot make a forcible re-entry. If he does and begins to collect rents 
from tenants, ho cannot be said to be receiving and enjoying the rents 
actually and in good faith ; and hence ho should not be joined in a suit 
by the thekadar against the tenants for rent.’ 

A sub-tenant of a mortgagee of a tenant who gives a kabuliat to 
the zamindar and pays rent to him does not do so in good faith.® 

A sued jB, as tenant, for arrears of rent, and impleaded his co- 
sharers as defendants. J5 pleaded that he had paid the rent in good faith 
to C, a co-sharer co-defendant. C admitted receipt of the rent The 
first Court dismissed the suit. A appealed as against C only, on the 
ground that he had received a portion at least of the rent in excess of 
his share and therefore a decree ought to have been passed against him. 
This was disallowed.® 

Under the phraseology of the repealed Acts it was held in both 
provinces that the payment of rent pleaded must have been habitual.*® 
This is not necessarily so now, but belief in good faith implies nearly 

1 See Jeoni v. KuUu, 19 A, L J. 288=7 Rev. and Cr L. J. 119-="G0 I. 0. 837— 
43 A 448'=IV U. D. 720=6 R. D. 314 ; Sheo lialak Ram v. Mohan Lai, 1927 
A. I. R. All. 745=1927 R. C. 39=VIII U. D. (H. 0.) 88=8 L. B Rev. 94=99 I. 0. 
534=11 R. D. 592. 

2 Chandrawati v. Bhagtoanta, 19 0. 0. 32=35 I. C. 444. 

3 ilaga Ram v. Sarju Nath, 1925 A. I. R. Oudh 455=VI U. D (H. C.) 473= 
VIII U D. fH. 0.1 62=6 L. K Rev. (0) 81=8 L. R Rev. 9=1925 R 0 317=1926 
R. C. 556=12 0. L. J. 185=87 I C. 168=2 0 W. N 150=28 Q 0. 389. 

* Janki Ballabh Tripatht v Pran Sukh, XV U. D. 372. 

5 Birbal V. Fateh Ram, XV U. U. 382 

6 Nidha v. Ram Pratad, 5 0. L. J. 176=46 I. 0. 6=4 R. and Cr. L. J. 196. 

t Habibullah v. Surjt, 15 0. 0. 295, following Hamid Ahmad v. Batj Nath, 
Rent Act Baling No. 66 

8 Bihart v. Ram Lai, II U D 391. 

8 Nabuan v. Gayadat, 1 A. L J. 707. 

*8 Ram Narain v Jat Pal, 2 Leg. Re's 10 ; Babibullah v. Surji, 15 0. 0. 295=15 
1. C. 857 ; Mahadei v. Sant Baksh Singh, 1 0. L, J. 570=26 I. 0. 237 ; Bamid 
Ahmad v. Batj Nath, Rent Act Ruling No 66. 
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the same idea, for what can be a surer basis for this belief than habitual 
payments in the past. But it may be that payments for a year or 
two preceding the alleged payment may justify such a belief. 

Where the defendant does not raise the plea but a third parly 
intervenes that he is the actual tenant and not the defendant, the Court 
should enquire into the matter* and its decision cannot be challenged by 
the defeated party by means of a civil suit.* Such a case is really not 
under this section. 

In a suit by a rent-free grantee against a recorded sub tenant, the 
question of title between the grantee and a third party made a party 
at his own request can not be gone into.® 

Where a suit for arrears of rent is decreed ex parte, it establishes the 
plaintiff’s right to sue alone for subsequent years. 

When the plea indicated in this section is raised, the third party 
must be made a defendant, either by the court or on his own application.* 
In Raja Ram v. Ranjit Ram,^ the Board held that the third party 
should be joined to prevent farther litigation and omission to implead 
the third party makes the suit defective.® The court is bound* to 
enquire {tKall and not may enquire, as under the Rent Actl into the 
question of such payment of the rent to such third person. The enquiry 
should refer to the period prior to that for which the rent is claimed.® 
Where a third party intervened and alleged that he had actually 
received payments of rent in the past, he should be impleaded and 
the matter enquired into,® The intervenor need not prove his title, 
but must prove the actual receipt and enjoyment of the rent.*® If the 
defence is proved the court should dismiss the suit. It cannot pass a 
decree against the third person.** 


I Brij Mohan v. Gulzari, 1 A. L. J. 703. 

* Sardar Singh v. Bal Knar, 1927 A. I B. All. 145"=7 L. B. Bev. 496=VII U. D. 
(H. 0.) 230«1926 R. 0. 5ll='98 I 0. 981=10 E. D. 315. 

3 Baihid Ahmad v Phul Singh, XVl U. D 305. 

* Alla Vddin v. Hira, 9 L. R. Bev. 231=IX D. (H. C.) 114=12 B. D. 442 ; 
Jhamman Singh y. Khumnn, 9 L. R Rev. 272=IX U. D. 94=12 R. D. 660 ; Silo 
Ram V. Shoo Nath, X U. D. 117=10 L. H Bev. 125=13 B. D. 362. 

5 11 Bev. end Cr. L. J. 62=VI U. D. 405=6 L. E. Bev. Oadh 20=8 R. D. 303= 
1926 R. 0. 74. 

8 Ram Subhag v. Jag Narain, XI U. D. 108=14 B D. 436. 
t Nabuan v. Gaya Dai, 1 A. L. J. 707 j Alla Uddin v. Hira, 9 L, B. Bev. 234= 
IX U. D. 114=12 B. D. 442. 

* Chandrawati v. Bhagwanfa, 19 0 0. 32 =35 I. 0. 444. 

3 Khuda Bakih v. Babu Lai, 2 0 C 136 

10 Sripal v. Ram Saran, 2 0. 0. 137. 

II Gobind Ram v. Narain, 9 All 394=7 A. W. N. 79 ; Uadho Praiad v. Ambar, 
5 All. 603=3 A. VV. N. 103 ; Mata Din v. Ajadhia Fraiad, Oudh Rent Act Baling, 
No. 53 ; Lakshmi Narain v. Harish Chandra, 1940 A. L. J. 365. 

T. A.— 100 
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In a case to ■which this section applies, decree should not be passed 
against the tenant i£ he has paid the rent claimed in gcod faith to a third 
person, e. ff., to the recorded proprietor,^ or to the lainbardar^ for the time 
being,® or to the mortgagee in possession/ But if the payment was not 
in good faith, e. g., was made after a decree against the right cf the third 
party in a suit between him and the plaintiff, the tenant is not released 
from his liability so if the payment was to a co-sharer, there being a 
lambardar.® 

The remedy of the party (other than the tenant) defeated in a case 
to which this section properly applies is not to appeal from the decree to 
the District Judge but to bring a civil suit,’ specially if the tenant 
against whom the decree has been passed has not appealed.® A civil 
suit seems to be contemplated by sub-section (2) ; although why au 
appealed should now be barred is not apparent. The third party has 
to be impleaded, and if he raises a question of title in himself, section 
265 would give an appeal to the Civil Court. Neither will an appeal 
lie to the Collector where the case {e. g., suit for arrears of rent for a sum 
not exceeding Hs. 200) has been tried by an Assistant Collector of the 
second class.® Nor can costs be awarded against the intervener in such 
a suit.*® 

An intervener cannot apply in revision.** 

Where this section does not apply, the remedy may be by way of 
appeal, e. g., when a question of proprietary title has been decided. 


1 Kalia v. K'uhore Kunicar, B B. 4 or 1885. 

2 T/ialeur Dm v. Dajaij, 1 U. P. L. B. (B. B.) 4=52 I. 0. 139=111 U. D. 54=- 
6 B. D. 451. 

® Chatri v. Bahadur, 8 A. W. N. 45 j Narpat v. Tilea, 33 I. C- 69=2 Bev. andCr. 
L. J. 108=1 U. D. 261 I Ali Balcah v. Parkasha, 31 I. C. 464. 

♦ Ali Baksh v Pralcash, I XJ. D. 317=31 I. 0 464. 

6 Shamshere v. Zdhur, 7 A W. N. 95. 

6 Gangatahai v. Gtinga BaJesh, 10 A. W. N. 8. 

2 Anand Ram v. Maummma Begum, 13 All. 364=11 A. W. N. 107, Sea also 
Sait AU V. Bashir, 5 A. W. N. 194 ; Rajan Koer v. Beehu, 1 L. R. 61. (H- O-l ! 
Sham Das v. Bahadur Singh, 43 AH. 325=19 A. L. J. 89=7 Bev. and Or. L J. TS** 
2 L. B. Bev. 52=1921 A. I. B. All. 195=6 K. D. 295=1 V U. D. 701 ; Habib Khan 
V. Ftda Husain, V U. D. (H. 0.) 147=9 Bev and Or. L. 3. 162=4 L B. Bev. 138 
= 1923 B. 0. 100=71 I. 0 1017=1924 A. I. B, All. 270=7 B. D. 190 ; Brahmdeo 
V. Dubri, 10 L. B. Bev. 284, X 0. D. (H. G.) 225=118 I. 0. 379=1929 A. I. B. All. 
548=13 B. D. 870. 

8 Chandrawati v Bhagicanta, 19 0 C. 32. 

9 Krishna Ram ^. Hingu Lai, 4 All. 237=2 A. W. N. 30=2 Leg. Rem S3 (H. 
0.) •, Hira Lai v. Asi Muhammad, B. R. I o£ 1930=XI U. D, (B, R.) 7=11 b. B. 
Bev. 274=14 R. D. 533. 

10 Anand Ram v. Musamma Begam, 13 All. 364=11 A. W. N. 107. 

It Kanis Fisa v. Trilok Nath, 7 0. L. J. 309=57 1. 0. 480. 
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Sso9« 248, 249] Under-proprietor creating encumbrance 

A tenant who has actually paid to a third party and is ordered to 
pay the rent over again to the plaintiEE may appeal as allowed by the 
Act. 

Where the defeated party sues to establish his title in the Civil Court 
the latter has full jurisdiotion and the decision of the Revenue Court can 
not operate as tbs judicata. A zamindar sued to eject an actual culti- 
vator whom the Settlement Officer hid recorded as sub-tenant. The 
defendant pleaded that he was the tenant of B, the usufructuary mort- 
gagee of the holding, and not of the plainriS. B was made a party, and 
ejectment was ordered. B then sued in the Civil Court to recover pos- 
sessioii of the holding on the ground that the defendant in the prior suit 
was his tenant, and that he was entitled to remain in possession as the 
mortgagee of the original tenant-in-chief The District Judge held that 
the Civil Court had no juri‘>diction and the Revenue Court's decision was 
a bar to the suit. Banerji, J. dissented from the viewj 

248 . A beneficial lease or other encumbrance created by 
Begietration of en- under-proprietor on his tenure after the 

cumbranoa created by twenty sccond day oE July, 1868, shall not 
ander-propriator. ^ [jg Jjj (.{jg gy.g^^; gf .(jjjg yj^jg q£ jjjg rfglitg 

and interests in execution of a decree for arrears of rent, unless 
the encumbrance has been registered under any rule or law for 
the time being in force in Oudh, within four months after the 
creation therefore, and not less thau thirty days before the date 
of attachment of those rights and interests. 

1. It reproduces section 1S3 of the Oudh Act (7/. section 161 (1) 
Land Revenue Act. 

2. Assuming that a compromise judicially given effect to need not 
he registered applies to this section if the decree does not incorporate a 
term of the compromise although the court directs that a decree be drawn 
up in terms of the compromise, it is not judicially given effect.* 

249 . (7) When an under-proprietor creates any such 
Proprietor’s lien for encumbrance and fails to pay to the pro- 

rent payable by under- prietor all or any portion of the rent 
proprietor. subsequently accruing in respect of the land 

subject to such encurabrauce the encumbrancer shall be liable to 
pay to the proprietor such rent or such portion as the case 
may be, unless the proprietor has agreed in writing to waive any 
claim which he might otherwise have made on the encumbrancer 
tmder this section. 

( 2 ) Where an under-proprietor transfers his rights, or any 
part thereof in land, and the transferee enters into possession 
the transferee shall, subject to any agreement in writing with 
the proprietor to the contrary, be liable to pay to the proprietor 

1 Pahaliean v Satrapa, 27 A. W. N. 178 =»2 L. J. 471. 

* Mata Din v. Raghu Raj, 4 0. G. 78. 
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any arrears of rent due in respect of the land at the date of the 
transfer. 

1. This reproduces in effect section 154 of the Ondh Act. 

2. The incumiirancer or the transferee in possession is made res- 
ponsible for the rent of the under-proprietor’s land subject to the 
incumbrance or transfer. 

A mortgage is an incuinhrance, and hence a mortgagee of nnder- 
proprietary rights who forecloses is bound to pay the arrears of rent due 
at that date and if he is pre-empted, he can charge to the pre omptor the 
amount so paid.^ The more fact of non-payment of a decree for arrears 
of rent by him does not deprive him of his right to sue on tho basis of 
his mortgage.® The liability of a mortgagee to pay the arrears of rent 
due to the superior proprietor is clear, but if he does not so pay, the 
section does not imply that, his rights as mortgagee should ho wiped oat.® 
It was also held in that case that section 7 3, Transfor of Property Act, 
did not apply to the case where the property was not sold by tlie (Jollec- 
tor at the instance of the decree-holder under the provisions of section 
152, Oudh Act. Section 154 ( 2 ) reproduced in the present section was held 
not to apply to involuntary transfers, such as a sale by auction in execu- 
tion. Hence a purchaser at such an auction is not liable for arrears of 
rent that accrued l)efore he purchased the mider-proprietary right.^ 

Under this section combined with section 146 of the Code of Civil Pro- 
cedure, an auction purchaser of an under-proprietary tenure in execution 
of a decree for sale on a mortgage of the tenure is liable to satisfy a 
decree for arrears of rent obtained against the original under-proprietor, 
because the section makes the transferee or the incumbrancer liable for 
the rent subsequently accruing and also liable in consequence of an act 
of omission to pay the rent on the part of the original nnder-proprietor, 
and hence the decree for arrears of rent can be executed against the auc- 
tion purchaser,® The case is hardly distinguishable from tho one just 
cited .above and one cannot say that the disfinction made by the 
learned judges is sound except to the extent that whether section 154'2) 
[now section 249 (2)] applied to auction sales was not discussed in the 
earlier case. 

Where the proprietor obtains a decree for arrears of rent jointly and 
severally against a body of under-proprietors, and, pending execution, 
some of the judgment-debtors transfer their interests to the decree-holder 
to liquidate their debts, the decree-holdor is bound to give credit for a 


1 Ilnzari Lai v. Ram Ifarain, 17 0. 0. 379 =27 I. 0. 420. 

2 Sai/u Khan v. Court of Warda, 4 O. L. J 305=40 I. 0, 456. 

3 Narotam Dai v. Sulchraj Singh, IX U. D. (H. C ) 240. 

^ Bishu Nath Saran Singh v. Gfhansham Oas, 1936 A. I B. Oudh 106=XVI U* 
D. 961=1935 R. D. 551=0 W. N. 1229=159 I. 0. 264. 

5 Biiheihar Dayal v. Bajranq Bahadur Singh, 1949 A. I. B. Oalh 353=X U. D. 
(H. C.) 112=6 0, W. N. 469=U7 I. a 4S?, 



Seo. 250] 


Right of pro-emptioa at execution sale 


797 


proportionate amount of the decree. Ho can not execute the entire decree 
against the remaining judgment-debtors.* 

If the under-proprietor has sold his interest and loft money 
with the purchaser to discharge the decree for arrears of reut, the pro' 
pertj may be sold under that decree in the hands of the purchaser.^ 

3. A transferee from an under-proprietor of a portion of the tenure 
becomes a co-sharer with him in the whole tenure jointly and severally 
liable to pay the whole rent under section 79, Land Revenue Act, and 
under section 249 (2), the transferee is also liable to pay any arrears of 
rent due in respect of the tenure at the date of transfer.* 

The under-proprietor remains liable for rent where a transfer by him is 
not an out and out sale.^ 

250. (i) When land in Oudh is sold in execution of a 
Bight of pre-emption decree under this Act, and the land or any 
at execution sale in part thereof has been knocked down to a 
stranger, any co-sharer of the judgment- 
debtor but not the judgment-debtor, may, before confirmation of 
the sale, claim to take such land or part at the highest bid. 

( 2 ) A like claim may be made, if the land is a proprietary 
tenure, by an under-proprietor, and, if the land is an under- 
proprietary tenure, by a proprietor. 

( 3 ) Any claim made under this section shall be allowed : 

Provided that a claim made under the provisions of sub- 
section (7) shall prevail over a claim made under the provisions 
of sub-section ( 2 ). 

Provided further that a claim shall not be allowed unless the 
claimant fulfils all the conditions of the sale binding on a 
purchaser. 

Provided further that if two or more persons equally entitled 
make valid claims within the time allowed lots shall be drawn, 

1. It reproduces in effect section 155 of the Oudh Act, substituting 
“ before coufirmatiou of the sale ” for “ before sunset on the day of sale,” 
and adding the last proviso, and is similar to Order 21, rule 88 of the 
Code of Civil Procedure. 

2. The sale must be to a stranger and the claim for pre-emption must 
be made before confirmation of the sale, and to buy at the sum at 
which the property was knocked down. Sub-section (2 ) permits a 
proprietor or au under-proprictor to claim pre-emption in respect of sale 
of an uiider-propriotciry or proprietary tenure, as the case may be. Sub- 
section (8) leaves no option to a court but to allow the claim. The first 

* Gur Prasad v Udai Bhan Pratab Singh, 1935 A. I. R. Onlli 449=XVI U. D. 
614=-1936 R. D 887=157 I. 0. 651. 

2 Atma Dei v. Bakht Narain, 9 0. C 185. 

® Ujagar Lai v. Dep Com., lO O. 0. 30. 

♦ Court of Wards v. Quleari Lai, 26 0. C. 38l=*84 1. 0. 377- 
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proviso thereto gives preference to the claim of a co-sharer over that of a 
proprietor or under-proprietor. The second proviso repeats the clumsy 
phraseology of section 155 (3), second proviso, of the Oudh Act. What it 
means is that the claimant must do all that a bidder at an auction sale 
has to do after the hid, e. <j., pay 25 and 75 per cent within the times 
mentioned in the Code of Civil Procedure. 


251. (2) The iuterest of a tenant holding on special terma 
Sale of ceitain tenants' io- Oudh, of an ex*proprietary tenant, of an 
interest for arrears of occupiincy tenant, OF of a hereditary tenant 
in his holding or any part thereof may be 
sold in execution of a decree for arrears of the rent of such 
holding and, unless such interest is purchased by the land-holder 
thereof, the purchaser shall, subject to the provisions of sub- 
section (3), have the same interest in such holding or such part 
and be subject to the same liabilities in respect of such holding or 
such part as the tenant. 

(3) Before selling the interest of a tenant in a part only of 
his holding in accordance with the provisions of sub-section (2), 
the court executing the decree shall, in accordance with rules 
made by the Board, distribute the rent of the holding over such 
part and the remainder of the holding. 

(3) When such interest is sold either — 


(a) a sub-tenant of such holding ; or 
(4) an agricultural or other labourer or a servant of the 
village community who permanently resides in the village 
and does not belong to any of the classes mentioned in 
clauses (c) to (e) or 

(c) a person, who is not a proprietor or an under* 
proprietor in the village and who cultivates land and 
resides in the village ; or 

(d) the land-holder ; or 

(«) a person who is a proprietor or an under- proprietor 
in the village ; 

may in the above order of priority, within fifteen days of the 
date of sale, claim to take such interest at the highest bid ; 


Provided that where two or more persons belonging to the 
same class, being a class mentioned in clause (a) or _ clause (c), 
claim to take such interest, preference shall be given to the 
claimant who cultivates the smallest area in the village; and 
when two or more such claimants cultivate the same area, 
preference shall be decided by lot ; 

Provided further that if two or more persons belonging to 
the same class, being a class menlioned in clause (4) or clause (e), 
claim to take such interest preference shall be decided by lot ; 
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Provided also that i£ such interest is not claimed by such 
sub-tenant the landholder may within 6teen days of the sale 
claim to take such i]^terest on payment of the highest bid 
together with a sura equal to five per cent, thereon and such 
claim shall have propriety over any other claim 

1. This section is new and introduces the rule as to sale of tenancy 
interest in execution of a decree for arrears of rent duo in respect of 
the holding. 

Sub-section ( L) contemplates the possibility of the landholer pur- 
chasing his tenant’s interest in a holding at such execution sale. If he 
does not exercise his option or right, a stranger purchaser will 
stand in the shoes of the tenant as regards the portion purchased by 
him. 

Sub-section (2) enjoins distribution of rent as between a part of a 
holding to be sold and the rest of the holding before the sale takes effect. 
Omission to perform this duty will not per se invalidate a sale. 

Sub-section (3) prescribes the order of pre-purchase on such a sale. 
The provisos are important. The last proviso should be noted. Where 
subtenants make no claim, the land-holder may claim within 15 
days of the sale, provided he pays the amount of the highest bid plus 
five per cent, thereon. His claim will then have preference over the 
claim of persons mentioned in sub-clauses (6), (c) and (e) of sub-section (3). 
The word the before landholder debars one or some of several landholders 
from making a claim for purchase or preference. 

2. Section 152 of the Oudh Act made the interest of the judgment- 
debtor in an under-proprietary right liable to sale in execution of a 
decree for an arrear of rent due in respect of that right. There is 
no change in that respect. It was held that the lessee under a perpetual 
hereditary but iutransferable lease, not being an under-proprietor, his 
rights could not be sold in execution of a decree for arrears of rent 
they could not be sold in execution of a money decree, and in the last 
mentioned event the lessee himself might, in fact he was bound to, object 
to the sale.^ It was also held that road with section 151 of the Oudh 
Act, the interest of an under-proprietor could not be sold in execution 
of a decree for arrears of rent without the decree-holder making an 
attempt to obtain satisfaction of the decree from his moveable property.® 
The court had to be satisfied that such satisfaction could not be obtained.'* 
This will no longer be law. 

If the under-proprietor had created a mortgage over his tenure 
prior to the decree for rent, only the equity of redemption can be sold, 
the mortgage being valid in view of the provisions of section 248.® 

* Muh- Abdul Karim Khan v, Niwae Singh, 12 0. 0. 267«=3 I. 0. 868. 

* Mohan Dei v. Balmakund, VII O. D. (H. 0.) 11=»1926 R. 0. 17=-9 B. D. 10=. 
90 I. C. 256. 

3 Shahzad Kunwar v. Deputy Commiseioner, 1937 A. I. R. Oudh 43=XV1I U. D. 
(a. C.) 205=1936 R D. 388=1936 0. W. N. 717=164 I. 0. 446. 

* Surendra Narain Singh v. Lai Bahadur Singh, 1934 A. I, K. Oadh 59=XV U. 
D. (H. 0) 89=18 R D, 70. 

S Narotam Das v. Sukhraj Singh, 3 Lack. 719=VIHU. U. (H, C.) 240=10 L. R. 
Rev. 86=1928 R. 0. 425=116 I. C. 49=12 R. D. 467. 
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3. The rules made by the Board of Revenue under this section are 
given below — 

Rules to give effect to section 251 of the Act. 

SaU of tenant's interest in his holding. 

gl. On receiving an application for the execution of a decree by 
the sale of a tenant’s interest in his holding, the 
°^ ^*°*°* * court shall value the holding by multiplying the 
° area of the plot or plots comprised in it by the appro- 

priate rates sanctioned for hereditary tenants under the provisions of 
Chapter VI of the Act, If no such rates have been sanctioned, the 
court shall determine appropriate rates in the manner laid down in 
section 103 of the Act. 

82. The interest to be sold shall ordinarily be 
valued as follows : 


Method of valuation. 


(ct) Hereditary tenants 

(6) Occupancy tenants in Agra 
(flj Ex-proprietary tenants 


, Six times the valaatioa 
of the holding at here- 
ditary rates. 

Ten times the valuation 
at hereditary rates. 

Twelve times the valna- 
at hereditary 


(d) Ocoupaucy tenants in Oudh and 
tenants holding on special terms in 
Oudh. 


tion 
rates. 

Fourteen times the 
valuation at heredit- 
ary rates, 

Provided that if the rent of the holding is very much above or below 
the valaatioa at the rates appropriate to the class of tenant, or if for any 
other reason the court considers the above scale unsuitable, it may value 
the tenant’s interest at such rates as it deems proper, 

83. If the holding consists of more than one plot, and the decree 
„ , is, in the opinion of the court, likely to be satisfied 

part^of a holding!* selling the interest in ii part only of the holding, 

the court shall distribute the reut of the holding 
over the plots coiistitnting it so that the rent allotted to each plot bears 
to the total rent of the holding the same proportion as the valuation of 
that plot at sanctioned rates bears to the total valuation of the holding 
at such rates. If the interest of the tenant is to be sold in lots, the 
coart shall group the plots of the holding into lots, of which the value 
of the interest of one lot calculated in accordance with rule 82 shall be 
not less than the amount due to the decree-holder under the decree in 
execution of which such interest is being sold : 

Provided that no lot shall be formed by splitting up any existing field, 
and that the plots formed shall be as compact as possible. 

84- In addition to the particulars required by sub-rule (2) of Rule 
1 Order XXI of the First Schedule of the Code 

of Civil Procedure, 1908, the sale proclamation 
shall mention the khasra numbers, the area and the rent of the holding 


1 These rales were pablished in the U. P. Gazette, dated 13th July, 1940. 
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or part thereof which is to be sold, and if the holding is to be sold id 
lots, the khasra numbers, area and reut of each lot, 

85- The sale shall be held either in open court or at the place whore 

Place of sale. holding is situated, as the court may direct. 

86- conducting the sale the court shall follow the procedure 
Procedure of sale rolating to sales of immovable property in execution 

of a decree prescribed in Order XXf of the First 
Schedule of the Code of Civil Procedure, 1908 


87- As soon as the order conflrming the sale has become final, the 

Procedure after eale *he tenant be ejected from, 

and the purchaser be put in possession of, the hold- 
ing, or portion of the holding of which the tenant’s interest has been 
sold. Unless the purchaser is the landholder, he shall have the same 
interest in the holding or part, of which the interest has been purchased 
by him, as the tenant had ; and the purchaser shall be liable to piy for 
the holding or part thereof the rent specified in the proclamation of 
sale, and the couit shall order that the village records be amended 
accordingly. 

252. (1) Instead of selling the interest of a tenant in the 

Lease in execution of wliole or iv part of his holding the court 
a decree for arreare of executing a decree for arrears of rent may 
lease such whole or part for a period which 
shall not exceed six years to any person who pays into court the 
amount of such decree. 

(2) If the whole of the tenant’s holding is leased under the 
provisions of sab section (^1 j the lessee sliull be liable to pay to 
the landholder the rent previously payable by the tenant for the 
holding, and if ,i portion only of such holding is so leased the 
lessee shall be liable to pay to the land -holder such portion of the 
rent previously payable by the tenant for such holding as may 
be determined by the tahsildar in accordance with rules made by 
the Board and the tenant shall be liable to pay the remainder of 
such rent. 

(3) In addition to depositing the amount specified in sub- 
section (I) a person obtaining a lease of land under the provisions 
of this section shall deposit an amount equal to the rent annually 
payable by him under such lease and such amount shall be 
deemed to he deposit made under the provisions of section 137 
of the rent due by him in respect of the last year for which he is 
entitled to hold under such lease or, if he surrenders or abandons 
such laud or is ejected therefrom, before the expiry of such 
lease, in respect of the last year for the rent of which he is 
liable. 

T. A.— 101 
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(4) Notwithstanding anything in this Act, a person obtiiiniDg 
a lease under the provisions of this section shall be a non- 
occupancy tenant. 

(5) On the expiry of the term of a lease given under the 
provisions of this .section or on ejectment of the lessee or on hU 
surrender or abandonment of such land, the same rights shall, 
subject to the provisions of sub-section (6) I'egarding surrender 
and abandonment, accrue to the tenant in such land as he 
possessed before the granting of such lease. 

(6) At any time during the period of a lease given under 
the provisions of this section the tenant may in accordance wi h 
the provisions of sections 82 to 88 surrender or abandon the 
holding or the portion leased and during the ]>ci’iod of such lease 
the tenant shall for the purposes of sections 33 to 38 be deemed 
to possess an interest in the portion leased. 

1. This i.s new and makes a useful provision against loial loss to 
a tenant by ejectment and for ensuring the realipalion of laiid-holder’ii 
dues. The court executing the decree may act and it may let the land. 
The maximum duration of the lease is six years. 

2. A lease can be granted only when the prospective lessee lias 
deposited in court the amount of the decree. Suppose a part of it lias 
been satisfied, will the deposit of the bal.inco amount to payment of the 
amount of such decree” ? 

Sub-section (2) indicates the extent of the lessee’s liability for rent 
as it falls due (after the lease^. 

Sub-section (S) fixes another amount to be deposited by the lessee 
at the time of or soon after the lease, which will be deposit for rent in 
advance in respect of the last year of his lease or of the last year 
before abandonment or surrender by him or of his ejectment. As such 
lessee is only a non-occupancy tenant, he may be ejected as such or 
surrender or abandon as such a tenant can. 

Sub-section (6) permits the tenant to surrendt-r or abandon his 
holding while a lease granted to another under sub-section (1) is out- 
standing. The lessee under sub-section (1) has to give up the land 
leased on the expiration of the term of the lease or when he is ejected 
or surrenders or abandons unless the tenant himself has beforehand 
surrendered or abandoned his interest in the holding, in which case 
the duration of the lease will bo until such surrender or abandonment. 

Should the tenant die during the period of the lease his interest 
will devolve as indicated in .sections 33 to 38 and on the termination of 
the lease the heir ascertained under those sections will take the land, 
that had been leased. ' * 
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Lease of part of 
holding. 


PrQolamatioD 
ioteotioo to lease. 


of 


3. Rnles made by the Board of Revenue under this section are 
given below — 

Rules to give effect to section 252 of the Act. 

Lease of tenant's holding. 

88 - Ou receiving an application to execute a decree by leasing the 

Valaation of tenant’s 5 ?? f 
holding. court shall value the holdiug by 

'*iTiltiplying the area of the plot or plots comprised 
in it by the approprii*o rates sanctioned for hereditary tenants under the 
provisions of Chapter VI of the Act. If no sneh rates have been 
sanctioned, the court .sli'ill determine appropriate rates in the manner 
laid down in section 103 of the Act. 

89. If the court considers that it is necessary to lease a part only 
of the holding, the rent of such part shall be deter- 
mined so tliat it bears to the rent of the holding 
the same proportion as the valuation of such part 

bears to the valuation of the holding : 

Provided that such part shall not be formed by splitting up any 
existing field, and that it shall he as compact as possible, 

90 . (1) If the coart decides that a holding or part thereof should 
bo leased, it shall cause a proclamation to be issued 
of the intention to lease the holding or part thereof 
as aforesaid, notice of which shall be given to the 

decree-holder and judgment-debtor, 

(2) Such pi'oolamation shall state the time and place at which offers 
to take on lease the holding or part thereof will be received, and shall 
specify as fairly and aconrately as possible : 

(a) the name and address of ihe decrcc-hilder and judgment- 
debtor ; 

{h) the amount due under the decree ; 

(c! the name of the village, mahal, thok or patti, theA/iasJ'a num- 
bers, the area, the rent and the valuation at appropriate sanctioned 
rates of the holding, and if a portion only of the holding is to bo 
leased, the same particulars with regard to such portiou ; 

(d) the fact that, under the provisions of section 252 of the 
Act. the intending lessee must deposit the whole of the decretal 
amount, before the lease is sanctioned, and that after the lease 
has been sanclioned, he shall pay annually the rent previously 
payable by the tenant, or (if a portion of the holding only has been 
leased) such portion of the rent previously payable by the tenant 
as the court may determine ; and 

(/) any other information which the court considers material for an 
intending lessee to know in order to judge the value of the holding. 

91 . Every proclamation of the intention to lease a holding under 

section 252 of the Act shall be made and published 
Application of proola- nearly as may be in the manner prescribed by 

sub-rule (2) of Rule 54 of Order XXI of the Oode 
of Civil Procedure, 1908. 


1 These rales were published in the U. P. Gazette, dated 13th July, 1940. 
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92 . The Court shall, at the date and time fixed in the proclamation, 

receive offers for taking the holding on lease, and 
clamatbn'^^ deciding the period for which, and the person to 

whom, the holding or part thereof should be leased, 
it shall take into consideration the wishes of the parties. If the parlies 
do not agree, the court shall give the lease to such person as it considers 
best suited to carry out bis obligations as lessee. 

93 . Before an offer to take the holding on lease is sanctioned by the 

court, the intending lessee shall pny into court tlie 
amounts mentioned in subsections (1) and (3) of 
section 252 of the Act. If those amounts are not 
paid into court in full within fifteen days the proceedings shall be 
cancelled. 


Procedare after sanc- 
t ion of lease 


94 - When the lease of tho holding has been 
sanctioned, the court shall— 


(a) put the lessee in possession of the holding or part thereof 
which has been leased ; 

(ft) order that tho lessee be recorded as a non-occupancy tenant 
of the holding or part thereof at I he rent and for the period 
determined by the court under these rules ; 

(<?) pay to the decree»holder the amount deposiled l)y (he less"i> 
under sub-section (1) of section 252 of tho Act j and 
(<f) enter satisfaction of (he decree. 

253 . Subject to the provisions of this Act, the ])rovisioi)R of 
. . section 5 of the Indian Limitation Act, 1908, 

tioiiAot. shall apply to suns aud other proceedings 

under this Act. 

1. It reproduces section 231 of the Agra Act of 1926 as read with 
section 29 (2) of the Limitation Act. Section 5 of the Limitation Act 
does not apply to suits. But this section has made it applicable to suits 
under this Act. 

2. Section 5. — This gives effect to ffem Chandra v. Sheo Bux} 
Where a suit for ejectment is brought against a dead person within 
limitation but bis heir is impleaded after I he expiration thereof the 
suit is out of time.* A suit filed beyond time may for good cause 
shown, e. g., imprisonment, be taken to be within time.* 

Sections 4, 5, 12, 14 and 15 of the LimiUtiou Act, applied to all 
proceedings under the Oudh Act. 

The date on which a cause of action arose was excluded.* 

1 IV D D. 32l*=6 R. D 51 and overrides Bhagtean Stngh v. Sarju Dei} 
IX U. D 76»=9 L. R. Rev 256. 

2 Gin Lai v. Dharam Singh, IV U. D 324=6 R. D .517 but see Santa v. ffatari 
Lai, X U. D. 178=13 R 11 622. 

3 Gun Koeri v. Gaundh Bind, XII U D. 282=15 R. D. 697. See as regards appeals 
Sudama Rai v. Bitheshar Prasad, XV U. D. (H. 0.) 311=18 K. D. 706, 

* Tajammul Husain v. Kandhai Lai, B. R. 5 of 1913. 
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Section 6 does not apply. A suit brought by a person three years 
after he attained majority is not barred by that section, provided of 
course that bis suit is in time under the law applicable.^ Nor does 
section 7, and Gur Prasad v. Gukaran Nath,^ is uo longer law. 

Section 12. — This gives effect to Atal Singh v. Kurey? 

Section 14 does not apply to appeals,'* unless appeals come under 
other proceedings. 

Where in a suit for rent by a fixed-rate tenant a plea of payment 
in good faith to the landlord is set up, and is held te be good after the 
latter has been impleaded, and an appeal against the decision is 
dismissed, in a subsequent suit for division by the tenant in which the 
landlord is impleaded, the tenant is entitled to the extra time between 
the denial of right by the landlord in the first litigition and the date 
of final decision in appeal.® Where a plaintiff honestly entertains a 
doubt as to whether his remedy lies in a Civil or itevenue Court, and 
ho resorts to the civil court which on a statement of the parties that 
it is a revenue court suit, returns the plaint for presentation to the 
proper court, there is no want ot good faith, and the plaintiff is entitled 
to the benefit of section 14, when presenting the plaint in the revenue 
court.® The previous proceeding must have been based on the same 
cause of action and in a competent court A correction of jamnbandi 
case is not foundeil on the same cause of action as one for ejectment.^ 
A plaintiff seeking to exclude a certain time under section 14 must 
satisfy the court that that time was spent in diligently prosecuting the 
previous proceeding.® 

Section 18. — This gives effect to Jai Singh v. Bankhandi.^ 

Section 23 does not apply. This gives effect to Maluk Chand v. 
Yvsuf AU}'^ 

Section 23 was applied in Oudh in a suit under section lO.'^ (c) for 
compensation for illegal ejectment, (now under .section 183).“ and in 
a suit for ejectment for illegal transfer or sublease under section 109 
(2) Oudh Act, (now section 171).*® 

* Karan Singh v. Charan Singhf XV TJ. D 463=16 L B. Rev. 40. 

® 11 0. 0. 118. 

3 XIV U. D. 257=14 L. B. Rev. 632. 

* Sudama Rat v Biiheshar Prasad, XV U. D. (H. 0.) 311=18 B. D. 706. 

® Nar Stngh Bai v. Badha Govind Singh, XIV U. D. 68 

® Ram Rati v. Phool Singh, 1932 A. L. J. 421. 

’ Bhagwant Singh v. Bhagol, XIV U. D. 320=14 L. R Rev. 625. 

3 Sundra v. Btsheshar, XIII U. D. 68. 

9 III U. D. 609—4 R D. 509. 

19 2 L. R. Rev. 160=7 R. and Cr. L. J. 209. 

11 Kashi Nath v. Snhh Dei, B. R. 16 of 1892, Tajammul Husain v. Kaudhai, B. R. 
3 of 1913 

13 Bhtkhari v. Court oj Wards, B. R. 2 of 1914=1 D. D 178 ; Lai Man v. Shea 
Ratatt Singh, B. R 24 of 1891 ; Bishu Nath Prasad v. Ramkhelawan, VII U. D 90= 
7 L. B. Rev. Ifl. 
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A suit for ejectment for illegal subletting -was in time if brought 
while the sub-letting continued.* 

Section 23 was held not to apply when a tenant planted a tree in hia 
holding, as the cause of action arose when tree was planted.* 

Section 28 is not applicable. But section 45 (/) extinguishes 
the tenancy of a tenant whose right to recover possession is barred by 
time. 


Art. 144 Liinita.Lon Act was held to be inapplicable.* 


254. 


Limitation 
under the Act 


Tlie suits and other proceedings specified in the Fourth 
Schedule shall be instituted within the time 
m oaHes prescribed in that Schedule for them 
respectively. 


This reproduces section 232 of the Agra Act of 1926 and corres- 
pond^ to section 3 of the Limitation Act. 

Court may dismiss a suit, appeal or application filed beyond the 
period of limitation, but to determine whether it is beyond limitation, 
spctitms 4, 9 to 18 and 22 may he called in aid.^ 

255. The court-fees payable in suits and on ii])plications 
under this Act shall be as specified iu the 
Court-fees payable. Fourth Schedule. 


This reproduces in olfeot section 233 of the Agra Act of 1926. 

Appeals are cither suits or applications In some places in the sixth 
column of Schedule IV, the amount of court-fee is indie, it ed “ as in the 
Court-fees Act,’’ and hence that Act must be referred to. In appeal from a 
decision under section 61 declaring the status of a person alleged to be 
a tenant, the court-fee is eight annas as in Schedule II, Art. 5 of that Act, 
and not Rs. 10, as in an appeal from a declaratory decree.® 

Powers of courts. 

250. (i) The Board may sit for the disposal of cases under 

Place of iitting of headquarters of any district, 

reveoue court. 

(8) Every other revenue court shall sit For the di.sposal of 
such cases as provided in section 189 of the United Provinces 
Land Revenue Act, l90l. 

This reproduces section 262 of the Agra Act of 1926, which reproduced 
section 192 of the Act of 1901. 


1 Zal Man v SAeo Batan, B. K 24 of 1891. 

2 Bhagioan Din y. Court of Wards, VI U. D. 134=6 L. B. Eev. (oO 97. 

* Nimar v. Bang Nath, XIX U. D. 196=1938 R. D. 602. 

♦ See Dwarka Das y. Than Singh, XI U. D. 66, 143=11 L. B. Bev. 86=14 B. U. 
248 

6 Raian Singh v. Khsm Karan, 40 All. 358=10 A. L, J. 167=44 I. C. 608, 
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{Jeos 257, 258, 250] Powers o£ assistant collectors 

257. Aa assistant collector o£ the second class shall have 
Powers of assistant power to dispose of all suits specified in 

collector of the second serial nos. 1 lo 6 inclusive, of group A of 

the Fourth Schedule, in which the value of 
the subject-matter does not exceed two hundred rupees, and 
except as otherwise provided in this Act a tahsildar shall have 
power to dispose of all applications included in group C of that 
Schedule. 

1 This reproduces in effect section 234 of the Agra Act of 1926, 
emphasizing the powers of a Tahsildar to dispose of all applications in 
Group C, and corresponds to section 113 of the Oudh Act. Section 234 
of the Act of 1926 corresponded to section 171 of Act II of 1901. 

2. In Oudh, a suit for arrears of rent could be coupled with one 
for determination of rent under section 127(1) of the Oudh Act, 
and under section 127(2) a decioe for ejectment could also be passed in 
such a suit. A Second Glass Assistant Oolleclor could not try a suit for 
determination of rent (under section 108(3a)) .and a suit for ejectment 
(under section 108(4)). Hence a suit for arrears of rent (section 108(2)) 
and section 127 was cognisable by a First Class and not a Second Class 
Assistant Collector,^ as section 15, Code of Civil Procedure, vas deemed 
inconsistent with section 113 of the Oudh Act. Now, in spite of 
section 15, Civil Procedure Code, a suit for arrears of rent of a value 
not exceeding Rs. 200 may be tried by a Second Class Assistant Collector. 
But a suit for determination of rent and a suit or proceeding for eject- 
ment are triable by an Assistant Collector of the First Class. Hence the 
rnling cited above will hold good bat not for precisely the same reasons 
as were advanced by the learned judges. 

An Assistant Collector of the Second class has jurisdiction only in 
suits upto the value of rupees two hundred which are entered as serial 
numbers 1 to 6 in Group A of the Fourth Schedule i. e., suit for arrears 
of rent etc. His jurisdiction also extends to all applications enteied in 
Group C. 

258- An assistant collector oE the first class shall have 
Powers of assistant po^er to dispose oE all suits specified in 
collector of the first groups A and B o£ the Fourth Schedule, 
class. 

This reproduces section 235 of the Agra Act of 1926 which corres- 
ponded to section 172 of the Act of 1901, and corresponds to section 114 
of the Oudh Act. 

259. An assistant collector in charge of a sub-division shall 

, i j." _c -11 i: 

Powers of assistant 
collector in charge of > 
sab-division 

This reproduces section 236 of the Act of 1926. 

t B^dzal iluhcLTntncid IChon v. iluhtimmttd £Iabibf 1935 A 1, R. Oadh 251— =XV 1 U. 
D. 143—1936 0. W. N. 242-= 1935 B. D. 86—154 I. 0. 91. 


have power to aispose ui au appncatiouB 
specified in group D o£ the Fourth Schedule. 
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260. A collector shall have all the powers which may be 

exercised under this Act by au assistant 
Powers of collector. collector in charge oE a sub-division luid in 

addition shall also have power to dispose oE the applications 

specified in Group E of the Fourth Schedule. 

1. This reproduces the first part of section 237 of the Agra Act ol 

1^26 which corresponded (o section 173 of the Act of 1901. It 

corresponds to sections 111 and 115 of the Oudh Act. 

2. A colleotor may try any suit triable by an Assiistant Collector oi 
the First Class. This was the view in Oudh.* 

261. The Provincial Government may confer on an assistant 

Investment of aseistnnt collector of the first clasR all or any of the 

collector with the powers powers of a collector under this Act, and 
of collector. such assistant collector shall exercise such 

powers in respect of such cases or classes of cases as the collector 
may direct. 

1, This leproduoes in effect, section 238 of the Agra Act of 1926. 

2. See for instance, U. P Gazette, dated 9ih May, 1910, Part 1, 
page 284 Notification No. 329/1 33 for such oonfunnent of powoi<. 

262. {!) Notwithstanding anything in section 15 of the 
Court in which pro- ^Ofle of Civil P'rocedurc, 1908- 

ceedinga to be instituted 


(a) all suits specified in serial nos. I to G, inclusive, of 
group A, of tlie Fourth Schedule in which the value 
of the subject-matter does not exceed two hundred 
rupees, and all applications included in group C of 
that Schedule shall be instituted in the court of the 


tahsildar ; 

(6) all suits under serial iios. 7 to 16, inclusive, of group 
A of the Fourth Schedule and all other suits included 
in that group in which tlie value of the subject- 
matter exceeds tw'O hundred rupees, and all .'utits 
included in group B of that Schedule, and all 
applications included in group D of that Schedule, 
shall be instituted in the court of the assistant 
collector in charge of the sub-division : 

Provided that if there is no assistant collector in charp of 
the sub-division, all such suits and a])|ilic.itions shall be instituted 
in the court of the collector : 

Provided also that the collector may by written order direct 
that any class of suits or applications referred to in this sub- 
section shall be instituted in the court of any other assistant 
collector competent to try them under the jirovisions of tins 
Act. 

1 Ram Nath v. BagJiu Nath Singh, VI U. D. 128—6 L. B. Bev. (0.) 96=8 B. D. 
168. ' , 
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(2) All applications included in Group E of the Fourth 
Schedule shall be made in the Court of the Collector : 

(5) All applications included in Group F of the Fourth 
Schedule shall be made in the court empowered to entertain them 
under the provisions of this Act. 

Ibis reproduces in effect section 239 of the Act of 1926. 

Certain applications, mentioned in Group E, are reserved exclusively 
for the court of the Collector, fw., for acquisition of land under section 
54, for restoration of the land so acquired, under section 54(4), for remis- 
sion of revenue under section 9L(4), and for collection of rent or canal 
dues in case of a general refusal to pay the same, under section 154. 
(The words in italics were added by the Q. P. Tenancy Amendment Act 
I of 1940.) 


Appeals 

263. No appeal shall lie from any decree or order passed 

, , . , „ j by any court under this Act except as 

Appeal to be aa allowed i i . » i. 

by Act. provided in this Act. 

1. This repioducas section 240 of the Act of 1926, which reproduced 
in effect section 175 of the Act of 1901. 

2. This applies to all appeals filed after the commencement of the 
Act.' 

This section will not prevent an appeal under the Letters Patent,* or 
an appeal to the Privy Council, It applies to all appeals whether to 
civil or revenue courts.* 

264. Except as provided by section 286, an appeal shall 

Appeal from decree lie to the collector from every decree of an 
of BfiBiataot collectora assistaut collector of the second class, 
of tlie eecoud class. 

1. This reproduces in effect section 241 of the Agra Act, of 1926 
which corresponded to section 176(a) of the Act of 1901, and corresponds 
to section 116(a) of the Oudh Act. 

2. Orders are not appealable now in Oudh as they were under section 
lieCa).* They were not appealable under the Agra Act. 

3 Every decree of an Assistant Collector of the 2nd class is appeal- 

able either to the Collector or to the Civil Court ; to the latter when a 

question of proprietary title has been raised at the trial, an issue Itereon 
taken and referred to the civil court, and again raised in appeal. The 
collector cannot , when hearing an appeal from the decree m a connected 

I See Zamin Alt v. Gwda, 26 All. 375—1 A. L. J. 105. 

> Zamin AH v. Genda, 26 All. 375-1 A. h J. l05=-24 A. W 

3 Kirpa Devi v. Ram Chandar Sarup, 40 All. 219-16 A. L. 1. 931-43 1. 0. 631 

—4 R. and Cr. L. J. 58. 

4 See Binda v. Huh. Meltdi Alt Khan, Y U. D. 67=3 L. K. Bev. 213. 

T. A.— 102 
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suit for arrears of rent, modify the decree in a case in \rhich no appeal 
has been preferred to him ^ 

265. (2) An appeal shall lie to the district judge from the 

Appeal from decree decree of an assistant collector of the first 
of aseistant collectors of chvBS or of a collector in any of the suits 

the firat class or of included in Group A of the Fourth Schedule 
collector to coramissiouer .... ^ 

or civil conrt m which— 

(a) the amount or value of the subject-matter of the appeal 

exceeds fifty rupees or 

(b) the liability to pay rent or the amount of rent 

annually payable has been in issue in the court of 
first instance, and is in issue in the appeal ; or 

(c) the amount of rent jiayable separately to one or more 

of a number of co-sharers has been in issue in the 
court of first instance, and is in issue in the 
appeal or 

(d) in any suit under the provisions of Chapter XII in 

which the liability to pay revenue or rent or the 
amount of the revenue or rent annually payable 
has been in issue in the court of first instance, and 
is in issue in appeal : 

Provided that, when the amount or value of the subject- 
matter of tlie suit exceeds five thousand rupees the appeal shall 
lie to the High Court, or the Chief Court as the case may be. 

(2) Subject to the provision.s of sub-section (5) of this section 
and of section 202, an appeal shall lie to the commissioner from 
the decree of a collector or of an assistant collector of the first 
class in all suits included in group B of the Fourth )Schedule. 

(3) An appeal shall lie to the district judge from the decree 
of an assistant collector ot the first class or of a collector in all 
suits, in which a question of jurisdiction has been decided and 
is in issue in the ai)peal : 

Provided that when the amount or value of the subject-matter 
of the suit exceeds five thousand rupees the appeal shall lie to 
the High Court or the Chief Court, as the case may be. 

1. This corresponds to section 242 of the Agra Act of 1926 (see also 
s. 243) and to section 119 of the Ondh Act. [See also s. 116(6)]. 

Section 242 of the Act of 1926 was in effect section 177 of the Act of 
1901. 

Snb-section (1) provides for an appeal to tbe District Judge from 
the decree of an Assistant Collector of the first class or of a Collector in 
a suit included in Group A, provided tbe conditions laid down 
in one of the clauses (a) to (d) exist, or tbe question mentioned in 
sub-section (3) is in issue or is involved. 

1 Ganga Singh ▼. Dwarka Prasad, XVIII U. D. 5=1937 B. D. 14. 
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In sub-seotion (1)^ (o) the appealable limit is Rs. 50 instead of 
Bs. 200 and the valnation must be of the subject matter of the appeal 
not and of the suit.^ 

In snb'Section (1) (b) the addition of the words “ liability to pay 
rent or” shoald be noted. The words “ by a tenant ” have been omitted. 

In sab-section (1) (d) liability to pay has been added. The liability 
most arise in a suit under Chapter XII, i. e., for profits, revenue etc. 

2. Where the plaintifiE sued for arrears of rent with a preliminary 
request that the rent be determined, he was not allowed in appeal 
to withdraw his claim for arrears of rent, so as to have a right of appeal 
to the commissioner,^ because a claim for determination of rent was 
in such a case ancillary to the relief for the arrear of rent.® If such a 
joinder is permissilde under the present Act, which does not appear to 
be the case (vide section 94), the ruling will hold good. 

The added words ‘‘ liability to pay rent ” will embrace a relief for 
a declaration that the defendant is liable to pay rent because he is a 
tenant, or under-proprietor or permanent lessee as defined in the Act, 
and incidentally that the defendant has such a status, which falls under 
section 61 and is item 5 of Gfroup B, To reconcile the two enactments, 
one must confine the relief to a matter which docs not fall within the 
words “the class to which the tenant belongs ” of section 55 (2) (a). 
Even so section 60 must be borne in mind, a suit under which is also 
in Group B. 

We must therefore exclude suits under sections 59 to 61 from sec- 
tion 265 (b) , The words quoted will then be confined to suits by or 
against persons who allege themselves to hold rent-free or who are alleged 
to hold not as proprietors but as under-proprietors. 

3 Decree. — See section 2 (2), C. P C. for meaning. Orders which 
are not decrees, passed by an Assistant Collector of the first class, are 
appealable to the District Judge,^ as an appeal from the decree would 
lie to him under section 265 ; vide section 271. 

4. Group A comprises 16 items, of which six relate to renter canal 
dues, two to ejectment and injunction and the rest to suits under Chapters 
XII and XIII. 

5. Cl. (a) — ^Suits in Group A, items 1 to 6, of which the value 
does not exceed Rs. 50, are triable by Assistant Collectors of the 
2nd class, but if tried by a first class officer, the decisions therein are 
final, iu cases where the value does not exceed Rs. 50. Other suits 
in that group are tiable by Assistant Collectors of the first class irrespect- 
tive of value but if of less value than Rs. 50 the decree is final, unless 

1 This render Qseleas the rnling in Raghu Raj Singh v. Bar Oovind} 52 All. 83” 
1929 A. I. R. All. 845” 1930 A. L. J. 215=13 B. D. 793. 

* Muhammad Mehdi v. Baeheha Singh, XII U. D. 239 

3 As held in Kalika v. Ram Suehit, 1925 A. I. B.Oadh 499=«2 0. W. N. 499”VI 
U. D. (H. C.) 482. 

♦ Contra, undsr the Act of 1901, Muh Tutuf v. Satan Fatima, 2 A. L. J. 130= 

26 A. W. N. 66. 
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Bub-section (3) applies. In no such case does an appeal lie to the 
Collector (or any revenue court). Decrees in all suits in that Group 
are appealable to the District Judge, if the value of the subject-matter 
of the appeal exceeds Bs. 50. 

If no objection to the forum of appeal is taken before the Commis- 
sioner or in the memo, of appeal to the Board, it is too lata to urge 
it at the hearing.^ AVhere no objection to an appeal being heard by 
a District Judge was taken before him, the High Court allowed the 
plea to be urged before it.* 

6. Amount or value of the subject-matter of the appeal— 
The words in italics did not occur in the Act of 1926 and it was held 
that the reference was to the amount or value of the subject-matter 
of the suit, and not of the decree.* The valuation put upon the plaint 
is binding on the plaintiff. On being defeated in the first Court he 
cannot by increasing the valuation to over Rs. 50 gain a right of 
appeal.* 

The value fixed by section 7 (xi) (cc) Court-Fees Act determines 
the value of an appeal, and if such value is less than Rs. 50 no appeal 
lies to the District Judge.* 

A suit for profits not exceeding Rs. 200 was decreed while the Act 
of 1926 was in force. Remedy against the decree was by revision under 
section 252 of that Act and not by appeal under section 265 (1) of this 
Act.® 

Revision in a suit for profits exceeding Rs. 50 in value lies to the 
High Court under section 276 and not to the Board under section 275.^ 

' Bhtham Singh v. Bhajan Singh, III O. D. 192“=4 B. D. 38, bat see Ifathi 
Lai V. Alithola, 6 L. H Rev. 73— VI U. D. 369=1924, R. C. 580=8 R. D. 274 ; li'ajt 
Bam Bai v. Eamyad, VI U. D. 440=6 L. R. Rev. 164=1925 R. C. 306=8 
R. D. 9. 

^ Daulalia v. Eargovind, 43 All. 188=18 A. L. J. 923=1921 A. I. B. All. 
290—IV D. D. 800=57 1. G. 206=2 U, P. L. R. 289=6 R. and Or L. J. 303=6 
R. D. 382. 

^ Raghu Baj Singh V. Ear Govind, 52 All. 88=1930 A. L. J. 215=119 I- 0. 
3=1919 A. I. B All. 845=13 R. D. 793 (as the word which referred to suit and not 
to appeal) ; Anant Singh v. Bhagwan Singh, 52 All 442 = 1930 A. L. J. 336=1930 

A. I. R All. 97=125 I C. 365=14 R D. 98. 

* So held also in Nandan Singh y. Debt Din, 12 A. L. J. 933=25 I. C 975; Banki 
Lai V. Pearey Lnl, 12 Bov. and Ot. L. J 228=1926 B. C. 333=VI[ U. D (H. C.) 
163=7 L. R. Rev. 265=10 B. D. 659 ; Badha Prasad v. Paltan, 15 All. 363 ; 
Eaghu Nath Naik v. Sirtaj Lai, 1934 A L. J. 708=1934 A. I. R. All. 823=XV 0. 
D (H. G.) 41=15 L R, Rev. 246=18 R. D. 222=18 R. D 222=3 A. W. R. 674. 

S Baghu Nath Naik v. Sirtaj Lai, 1934 A. L. J. 708=1934 A. I. R. All. 825= 
XV U. D. (H C) 41=15 L. R. Rev. 246=1934 A L. R. 200=3 A. W. E. 674=18 

B. D. 222. 

e Bal Mukand v. Karan Singh, 1941 B D. 306 

t Navin Chandra v. Radhey Shyam, 1941 B. D. 340. 
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7. Cl. (6).— -Liability to pay rent or the amount of rent 
annually payable.— Liability to pay rent or the rate o£ rent payable 
annually, and not merely the actual amount of money due at any time,* 
must have been agitated in the Court of first instance, and must be 
in issue in the appeal. Where in answer to a suit for rent the defence 
was a custom by which rent was payable of the oulturable portion only, 
and that during the year in suit, a le.ss portion of the land than that 
for which rent was claimed had been culturable, it was held that this 
raised the question of the rate of rent.* 

The test is whether the decision sought to be appealed would merely 
affect a particular year, or whether it would supply a plea of res judicata, 
if not appealed against, for all succeeding years as between the landlord 
and tenant.® In suits under sections 224, 230 and 231 which are in 
Group A, it is possible that a dispute between the co-sharers— to which 
the tenant is not a party— may arise as to the rent annually payable by 
a tenant. As the section sttinds, such dispute, if also the subject of 
appeal, can be decided by the District Judge.* Rent in this clause does 
not include revenue ® 

Liability to pay rent gives effect to Beni Prasad Kuar v. Babu 
•flam.* The following case must, however, be considered with this. 
Plaintiffs, as zamindars, sued the defendants for the rent of land held by 
them. The defence was that whatever the rent might be, the defendants 
were entitled to retain it in lieu of interest payable to them under the 
terms of a mortgage given by the predecessor in title of the plaintiffs. It 
was hold that no appeal lay to the District Judge inasmuch as the rent 
payable by the tenant was not in issue in the suit * Query : whether 
this is good law now, as the words “ by the tenant ” have been 
omitted. 

8, Clause (o') — Amount of rent payable separately, etc.— That 
18 , there must have been a dispute in the Court of first instance as to the 
amount of rent payable to one of several co-sharers, and such dispute 
must be continued in the Court of appeal. It is not necessary that such 
dispute should have arisen between the co-sharers. It may have arisen 
between a co-sharer and the tenant. For instance, a co-sharer, who may 
separately collect his share of the rent payable by a tenant, sues a tenant 
claiming his share of the rent. The latter pleads that a less amount is 
payable on such share. If this contention is raised also in the grounds 
of appeal, the matter is appealable, and to the District Judge or the 
High Court, as the case may be. 

1 Radha Prasad v Pergash, 13 All. 193. 

* Radha Prasad v. Malhura. 14 All. 50=11 A. W. N. 219 

* iiohih Mi V. Martin, 16 All. 51=13 A. W. N. 204 ; Deo Charan v. Beni 21 All. 
247. 

* Bhikey v. Jawaliir, II U D. 708. 

6 Tilakdhari v. Soghra, 18 All. 303. 

« 28 All. 23=26 A. W. N. 75. 

* Deo Charan v. Beni, 21 All. 279=>19 A. W. N. 47. 
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9. Clause (d) — The expression “ liability to pay revenue or rent or,” 
has been added. The question of liability to pay revenue will arise when 
the defendant in a suit under the provisions of Chapter XII pleads that he 
is not liable to pay revenue at all, as he holds revenue-free or as a tenant.* 
Whether the suit be for arrears of revenue or profits, i.e , in any suit under 
Chapter XII, if the amount of the revenue payable annually has been in 
dispute in the first court and is in issue in the appeal, an appeal lies to the 
District Judge. In suits under Chapter XII, such a dispute will arise 
by the defendant alleging that the rate at which the arrears are claimed 
is not the true rate, but that a lower rate is. In suits under sections 230 
and 231, the question will arise when the lambardar or the co-sharer 
claims credit for Government revenue at a higher rate than that admitted 
or allowed by the plaintiff. The point to bear in mind is that a right of 
appeal is conferred only when the liability to pay revenne or the rate 
of revenue payable annually is concerned. If there is no such dispute, 
a dispute about the amount of revenue claimed will not give a right of 
appeal * In suits under Chapter Xll an appeal lies to the District Judge, 
irrespective of value, when the condition monlioned in clause id) exists, 
and a right of appeal does not depend upon any of the conditions 
mentioned in clauses (a) to (c). 

Whether certain persons are liable to pay the revenne fixed under 
sections 78 and 92, Land Revenue Act, is covered l)y clause (d)} 

10. Sub-section ( 2 ) — Subject to the provisions of sub-section 
( 3 )- — That !•-, where a question of proprietary tide is I'.iisod in a suit 
under Group B, at the trial, an issue thereon taken and referred to the 
Civil Court, and again raised in appeal, an appeal will lie to the Civil 
Court, otherwise it will be within the exclusive jurisdiction of the 
Revenue Courts. 

And of section 202 .— That is, appeals from decrees and orders 
under Chapter IX except those under sections 198 and 199 are governed 
not by this Act, but by Chapter X of the Land Revenue Act, 

Decree of Collector. — Decrees of Collectors are, as to the right 
of appeal to Revenue Courts, placed in the same category as decrees 
of Assistant Collectors of the first class, the forum of appeal being the 
Commissioner. 

This sub-section is not intended to apply to appellate decrees of 
Collectors which are provided for by section 2G6, Decrees of Collectors 
and first class Assistant Collectors in suits under Group B are appealable 
in the same way and to the same courts, revenue and civil. 

^ ilahender Man Singh V. Badri, 1939 \. L. J. 489 = 1939 A. 1. R. All. 433=« 
1039 E. D. 367. 

2 Muhaaimad Ymtif Ah Khan v. Shiam Kunwar, 1938 A. L. J 3=1938 A. I. B. 
All. 135=1938 R D. 144. 

^ Maliendra Man Smgh v Jogan Nath, XV U. D. 189=15 L. R. Rev. 267. 
Piarey Lai v Amna Khatun, 1935 A. I. B. All. 753=XVI D. D. 345=1935 B. D. 
301, 342 seems to be no longer law. * 
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A suit under section 172(a) is in Qronp A,^ but a suit under section 
171 is in Grronp 

11. When an ex •parte deciee is passed after proper service, the 
defendant’s remedj is not an appeal but an application for restoration,^ 
but if without proper service he may appeal.* 

A first appeal though time-barred should not be dismissed without 
hearing the appellant.^ 

An appellate court before receiving additional evidence should record 
its leason in writing.* 

12. Sub-section ( 3 ).— District Judge. — A Subordinate Judge in 
temporary charge of the office of District Judge has power to take up and 
hear a revenue appeal.^ A District Judge can transfer an appeal under 
the Tenancy Act to a Subordinate Judge.® 

In all suits — That is, sub-section (31 applies to all suits, except 
those under Chapter IX If in an ejectment suit, the defendant pleads 
against the jurisdiction of the Court, an appeal will lie to the Civil 
Court. 


13, Question of jurisdiction.— The question should have been 
decided. It should have been raised and there should be an express 
decision about it.® The mere fact that the jurisdiction of the Court was 
objected to, and the Court disposed of the suit on the merits without 
saying anything about the plea of jurisdiction, is not sufficient.^® So if 
the plea of jurisdiction is withdrawn .so that no issue as to it is framed or 
decided, an appeal does not lie to the Distiict Judge. If a plea was 
taken and not proved by connsel, and the Court decides in favour of its 
jurisdiction, it decides a question of jurisdiction.^® If there is a decision 


1 Contra, under the Act of 1901 Dina v /Tor Ktshan, 13 .4. L. J. 302. 

* Laehman Daa v Nubi Buhsh. 31 All. 109. 

3 Fayaz Ah v Muh. Tunis Khan, I U. D 320. 

* Lai Bahadur v. Tati, II U. D 2=2 R. and Cf. L J. 107. 

5 Maha'uja nf Vizianagram v. Jageshar Singh, II U. D. 356, 138=3 R. D. 11, 
236. 

8 Khunnt Lnl v. R'ln Dial, 11 U. D 132. 

7 Jiahmat All v Abdullah, 23 All i53=2l A. W. N. 129. 

8 Afzal Shah v. Uuh. Abdul Karim, 37 All. 232=29 1. U. 633=5 R. and Cr. L. J. 

13. 

9 Chhtdi Singh v. Ram Jag, XV U. D. 329. 

10 Zamvn All v. Genda, 26 All. 375=24 A. W- N. 48=1 A L. J, 105. Mr. Joatice 
Btnerji came to a contrary concluaion in ilithokuar v. Nekram, S. A. 498 of 1906, de- 
cided on 2od Angnet, 1907. 

11 Huh. Shahhir V. Zainulabdin, 1929 A. I. B. All. 564=102 I. C. 184=8 L. R. 
Rev. 74=1927 B. 0. 35=V11I U. D. (H. 0) 72=B. D. 681. 

12 Maharaja of Benares v. Baleshwar Singh, 1939 A. L. J. 120=1939 A, I. B. 
All. 210=1939 B. D. 101. 
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on the plea, however untenable, the appeal lies to the District Judge.* 
40 All. 177 (cited in the last foot-note) was peculiar. In a civil suit the 
defendant pleaded that he was a tenant of the plaintiff and was directed 
under section 288 to establish his status. The plaintitf, evidently desiring 
to have the matter decided by a Civil Court either originally or in appeal, 
raised a futile plea that the liavenue Court had no jurisdiction. The 
effect of the plea, if given efifoct to, would have been to nullify the 
imperative provisions of section 288, and to enable the Revenue Court 
to reverse the order of the Civil Court. It could not therefore be given 
effect to and the observation at p. 178 that “ it would be reducing matters 
to an absolute absurdity to hold that the defendants in a revenue suit 
could by formally raising an absolutely untenable plea of jarisdiction, take 
every case from the Revenue Court to the Civil Court ’’ went beyond 
what the facts of the case demanded, and the head note is coached in too 
-wide a langnage. In 15 A. L. J. 319, in a suit under section 95 of the 
Act of 1901, a plea as to jarisdiction was raised and decided. The Com- 
missioner to whom an appeal was preferred from the decree returned it 
for presentation to the proper court. The District Judge being of opinion 
that no question of jurisdiction was really involved referred the matter 
to the High Court. He thought that the word “properly” should be 
read before “ decided The High Court negatived this. One of the 
judges was the same in the two cases. 40 All. 177 is not irreconcileable 
with 15 A. L. J. 319, but merely points out a case where section 265 (3) 
(6) will not apply. Umrai Singh v. Euoaz Singh, ^ follows 40 All. 177. 
There, a suit for ejectment was based on the allegation that one defendant 
(.tenant) had illegally sublet to the other. The other pleaded that he was 
not a suble,S3ee but a mortgagee from a date prior to 1902. Incidentally 
he also pleaded that the plaintiff was not entitled to eject him otherwise 
than by a suit before a competent Civil Ocurt. This ini^ant, of course, 
that if the defendant could establish the facts alleged by him, he, the 
plaintiff, could not got the relief claimed in a Revenue Court, and not 
that taking the facts alleged in the plaint to be correct, the Revenue 
Court had no jurisdiction ; and this is what is meant by a plea of juris- 
diction.^ Hence an appeal from an Assistant Collector’s decision lay to 
a Commissioner and not to a District Judge.* 

1 Damodar Das v. Jhaoo Singh, 15 A. L. J. 3 19 =-39 I. 0. 87=3 Bev. and Cr L. 
J. 137; Gokaran Gupta v. Ganga Singh, 42 All. 91=17 A. L. J. 107=52 1.0. 
779 (A.) =6 E. and Cr L. J 1, 60=.l L. E Bev 29=1 U. P. L. B 136 ; Baij Nuth 
Pathak V. Gaya Dm, IdU A. L. J 389=1934 A I B All. 725=149 I. C 820=3 

A. W. E 792=XV U D. (H C.) 125=15 L. E Bev. 378=1934 A L. B. 554=18 

B. D. 302 Contra Deo Narain Singh v. Sttla Bakah Singh, 40 All. 177=16 A. L. J. 
590=47 I. C, 891=4 Bev. and Cr. L. J. 156 ; Abdul Baaan v. Shabir Haaan, 9 b.E. 
Bev. 168=VII1 D. D. 31=12 B. D. 250. 

2 41 All. 270=16 A. L. J. 189. 

3 Gokaran Singh v. Ganga Singh, 42 All, 91 | Deo Narain Singh v. Har Shankar 
Praaad, 7 L. B Bev. 382 = 1926 R C 473=VII U. D. (H. 0.) 229=10 B. D. 312. 

♦ See aleo Pohap Singh v. Mohan Singh, 1922 A. I. B. All. 424“V U. D. (H. C.) 
128=1922 R. C. 432=70 I. 0. 578=7 B. D. 3. 
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Gokaran Singh v. Ganga Singh^^ a three judge decision, is a later 
case. There, in a partition proceeding between A and B, A did not claim 
occupancy rights in respect of certain plots o£ land. Those plots wore 
assigned to the lot of B. A took possession of those plots after the parti- 
tion. B sued to eject him as a non-occupancy tenant. A pleaded that 
baring regard to the allegations in the plaint, a Bevenue Court had no 
jnrisdiotion. The Assistant Collector found A to be an occupancy tenant 
and held that he had jurisdiction. He dismissed the suit. An appeal 
to the District Juiige was successful on the ground that .4 should hare 
set up his occupancy rights in the partition proceedings and not having 
BO done, he could not do .so now. On an appeal to the High Court by 
A, he pleaded that no appeal lay to the District Judge. This was a 
strange position to take up considering that ho himself had raised the 
plea of jurisdiction. All the cases mentioned above were I’eviewed. The 
decision turned upon the meaning of the expression “ a plea of jurisdic- 
tion has been decided.” It was held to mean a decision as to jmisdiction 
on the allegations in the }ilaint, i. e., on a supposition that those allega- 
tions are true. And hence the appeal was held to have been properly 
entertained by the District Judge, whose decision on the merits was also 
affirmed. 

In Khub Singh r. Mohan Singh^^ a Bench ruled that if the trial court 
tries a plea of jurisdiction seriously and decides it, an appellate court 
cannot say that the plea was frivolous. 

Where a defendant denies that he is a tenant of the plaintiff and 
objects that the plaint does not disclose whether the Court has jurisdic- 
tion a question of jurisdiction is not raised.® 

Another ruling, of the Board of Revenue, is in Roru v. Niadar Mai,* 
where, in suit for ejectment the defendant pleaded that the subject of the 
suit was a grove and therefore he could not be ejected under the Tenancy 
Act. The first court frameil an issue as to its jurisdiction. It was held 
that an appeal lay from the decree to the Cotnmissioner, as no issue of 
jnrisdiclion was really involved and the decision on the issue did not 
mean a decision as to jnrisdiction, but simply whether or not the land 
was groveland. So in Abdul JHusain v. Shabir Husain,^ but see Badaman 
V. Baldeo Singh.^ 

I 42 All. 91=17 A. L. J. 1U72—52 I 0. 779. 

* 1294 A. I R. All. 476=5 L. B. Rev. 183=VI U. D. (II. C.) 114=1924 B. C. 
256=83 I. 0. 251=10 Rev. and Or. L J. 253=9 E. D. 395. 

® Satan Singh r. Fran Svkh, 43 All. 368=19 A. L. J. 120=1921 A. I. B. All. 
190=IV U. D. 707=7 Rev. and Or. L. J. 82=2 D. V. L. R. (B. R.) 435=2 L. B. 
Rev. 6=6 B. D. 298. 

♦ 6 Rev. and Or. L. J. 263=2 U. P. L. R. (B. B ) 95=IV U. D. 155=60 I. C. 
262=6 B. D. 255. 

8 9 L. R. Rev. 190. 

8 6 Rev. and Or. L. J. 8. 

T. A.- 103 
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Where in a suit under section 183, the defence of some was that the 
real dispute was between them and the other defendants who should Le 
made plaintiffs, a question of jurisdiction was hold to arise.* 

In a suit under section L80 the defendant pleaded that he was a 
landholder. The issue whether section 180 applies raises a question of 
juris-liction.* 

A question as to the applicability of the Act to a suit raises a 
question of jurisdiciion.® 

The question of jurisdiction should also be in issue in the appaal. 

14. An appellate court cannot upset the decision of a trial court on 
a point not raised befoz-e it and of which there is no cogent evidence.* 

In appeal a question of fact not raised in the first court should not 
be allowed to be raised for the first time.^ 

Where an Assistant Collector decreed enhancement of 25 per 
cent, and on the tenant’s appeal (the landlord having submitted to 
the decree), the Commissiouer remanded the case for a fresh 
trial, and as a result of such trial, the Assistant Collector enhanced the 
rent by 100 per cent, it was held that this was wrong. The landlord 
haying submitted to the 25 per cent, enhancement, he can get no 
more.® 


Suit wholly triable by Assistant Collector ; appeal partly triable by 
Commissioner and partly by District Judge ; appeal lies lo the 
commissioner.* 


15. Res j udicata.— What is the effect of a Civil Judgment on an 
appeal under this section or section 266 ? Does it operate as res judicala ? 
There can be very little doubt about the matter when the case falU under 
section 286 ; hut in cases outside that section the matter is not so clear, 
bee the question discussed in note 8 to section 242 ante. 

266. An appeal shall lie to the district judge from the 
Appeal from appellate appellate decree of a collector in any suit in 
decree of collector. which a question of jurisdiction has been 

decided and is in issue in appeal. 


1. This reproduces section 243 [omii ting clause (a)] of the Agra 
Act of 1926 which corresponded to section 180(2) of the Act of 1901, 
and coi responds to a part of section 119 of the Oudh Act. 

2. In which a question of jurisdiction etc. - The meaning of this 
expression is the same as in section 265 (3). Orders which are not appeal- 
able under this section are final and cannot be challenged in the 
Commissioner's Court 


3. It will be noticed that except in the ca^e mentioned in this 
section appellate decrees of Collectors are not appealable. 

* Ham Das v. Gojadhar, 6 L. B. Bev. 162=VI U. D, 483=1926 B. C. 135-7 B. 
D. 193. 

2 Rajbali Singh v. Adya Prasad Singh, 14 L. B. Bev. 350=XIV U. D. 447. 

2 Sudh Sen V. Digamhar Singh, XVI 0. D 607. 

* Barakh Ohand v. Bhagirath, 15 L. R. Bev 21. 

5 Durpal V. Shea Narain, 1938 A. L. J. 6=1938 R D. 353. 

® Muneshar Singh v. Sri Ram Chandraji, BLR. Rev. 313=1927 B. 0. 376 =»VlI 
U. D. 81=1 1 B D. 643. 

7 Muhammad Umar v. Nasira, 1939 R, D. 463. 
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A second appeal to the District J adge is not confined to ijnestions 
of law. It may be as to facts. He ought to tiy and determine the 
questions raised and should not dispose of the appeal summarily. Hence, 
if the first two Courts have given a concurrent finding of fact, ho 
cannot dismiss the appeal merely by observing that fact. He should 
consider the evidence and decide on the merits.* 

The question of jurisdiction may have been decided at any stage.* 
It is not necessary to enquire whether the plea is a frivolous one.® 

267. An appeal shall lie to the Board from the appellate 
Appeal from appellate decree of a Commissioner on any of the 
decree of commiasioner. grounds specified in Section 100 of the Code 
o£ Civil Procedure, 1908. 

1. This reproduces section 244 of the Agra Act of 1926 which 
corresponded to section 181 of the Act of l^Ol. It corresponds to 
section 116 (c) of the Oudh Act. 

The limitation as to the Commissioner having reversed or modi- 
fied the decree of the trial court contaiued in the Act of 1901, is 
removed. 

This remains unaffected by any amendment introduced by the High 
Court to R. 1 of 0. 42, C. P. C. 

2. Item No. 12 of List IT of the Second Schedule makes it 
compnlsory to file a copy of the judgment of the trial court also. 

There is no second appeal from orders which are not decrees.^ 

There is no third appeal to the Board.® 

3. Gronnds specified in section lOO, C. P- C. -Section 100 (1) 
Specifies the grounds as follows 

(a) the decision being contrary to law or to some usage having 
the force of law ; 

(i) the decision having failed to determine some material issue 
of law or usage having the force of law ; 

1 Sctmvi V. Bholanathj 26 .4 W. N 186. Bal see Jaginnoth Prasad v. BachUf 
1924 A. 1. R. Oudh 349. 

S Ktsho D.is V. llurat, 12 A. L. J 367=2.3 I. C. 230. 

* Bttij Nath Pathale v. Gaya Din, 1934 A L J 389=XV U D. (H, 0 ) 125. 

♦ Maharaj Ram Bijai Prasad Singh v. Rant Bhanjan, 1939 All. 766=1939 A. I. 
R. All. 638=1939 A. L." J. 692 ; Kishori v. Mikund Lai, IV D. D 30=3 U. P. L. B. 
69—1 L. R. Rev. 83=6 B. D. 105 ; eection 272. But Bee Binda v Nuh. JSthdi AU 
Khan, V U. D. 67 ; Tatsadnk Husain v. Bakht Singh, VI U. D. 114=5 L. R. Rev. 
Oodh 89=1923 R. C 609=8 R. D. 152 ; Hari Narain v. Rij Bahidur Singh, B. E, 
3 of 1937—XVIII U. D. 339 {quod hoe) are no longer law 

4 Hart Narayan v. Raj Bahadur Lai, B. R. 3 of 1937=XVIII U. D. 339=1937 
B. D. 56 «? 
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(o') a substantial error or defect in the procedure provided by this 
Code or by any other law for the time being in force 
■which may possibly have produced error or defaol in the 
decision of the case upon the merits. 

So that a second appeal lies on a question of law or usage having the 
force of law or a substantial error or defect in procedure. It does not 
ordinarily lie on a question of fact. 

The question of admission to a tenancy is a mixed question of law 
and fact, enough for a second appeal.^ 

The finding that the defendants had been admitted to the holding hy 
zamindar can be set aside in second appeal if there is no evidence on the 
record to justify it.® 

A finding of fact based on an assumption that settlement entries must 
be accepted as correct and cannot be disproved is not binding.® 

A finding of fact on a judicial consideration of the evidence bars a 
second appeal, although the matter be doubtful on the record,* or the 
finding is not consistent with the pleading,® or the reasons given by 
lower courts are not very strong.® 

A finding of fact can only bo questioned if it is without any basis of 
evidence on the record.^ 

Interference with the finding of fact may be justified if there is prac- 
tically no evidence to support it.® 

A finding that a lease is not fraudulent is one of fact.® 

So is a finding that there was no illegal subletting as the zamindars 
had consented to it.*® That a person was not an occupincy but a lower 
class tenant is one of f ict ** The finding that statutory rights had been 
established is a finding of fact and cannot be rejected.*® 

Whether a tenancy is permanent or precirlous is a mixed question of 
law and fact.*® 

1 Nand Lai v. Wajid Alt, XIX U. D. 241—1938 R D. 672 

2 Zahid All V. Ham Lagan, 1941 R. D. 592. 

2 Nanda v Saghir Fatima, XI U. D. 52=14 R D. 242 ; Shea Shankar v. Bhola 
Singh, 12 L. R. Rev. 94=8 0. W. N. 152=15 R. D 112 

+ Sfukh Lai V. Sripal N train, BLR. Rev. 162=VI U. D. 437—1925 R C, 309 
=8 R. D. 10. See also Saiktaa v. Ham Pal, 1940 R. D. 246. 

6 Aehgar Allan v. Mohan, 13 L. R. Rev 6=XIII U. D 38. 

® Durga Cliaran v. Jagni, 1941 R. D. 586. 

1 Sakhdeo v. Dhanai Singh, 1941 R D 319. 

8 Manoduita Daley v Ham Samujh, 1941 B. D. 323. 

8 Ham Nath v. Nehchal Singh, XIV U. D. 329. 

10 Pitam Singh v. Chandan Singh, XV D. D 51=18 R. D. 76. 

*1 Nttnd Ham Singh v IlaTlme Lai, XIV U. D. 337=14 L. R Rsv. 661. 

48 Durga Charan v. Jagai, 1941 R. 1). 686. 

13 Dhanna Mai v. Moti Sagar, 1927 A. I. R. P. 0. 102—8 Lah. 673—26 A. L. J. 
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Whether a plot of land constitutes a grove is a qnestion of mixed 
la\r and fact.^ 

Whether it was the intention of the family that the members of it, 
who took up their residences elsewhere, should sever all connection with 
their ancestral land, or that the member who remained a resident in the 
village should continue in charge of the land on behalf of the whole 
family is one of fact.* 

Misinterpretation of a statement relied on as the basis of a decision 
raises a question of law.* 

Absence of detailed reasons for differing from the trial court is not a 
snflScient giound for interfering,** nor the fact that reliance has been 
placed on documentary evidence to the exclusion of oral evidence.^ 

Where commissioner in appeal has been misled by a difference in the 
area of the plot in dispute due to mistake in measurement, his decision 
maj be upset.* 

Misplacing the burden of proof is aground of second appeal.® 

The discarding of fields in a certain village as unsuitable for exemplars 
in a suit for enhancement of rent is a finding of fact.^ 

Though the Board does not as a rule interfere with concurrent findings 
of the two courts below, it may when no real attempt was made 
to weigh the evidence or to anilyse it regarding the proof of a particular 
fact, where there is no evidence worth the name to establish the fact, 
e. g., of relinquishment for which exceptionally strong evidence would 
be required.® 

The Board of Revenue has in some cases accepted second appeals 
from findings of fact for irregularity in procedure® ; or when there is 


* 31ubm-u»-mssa v. Bahu Lai, 9 L R Rev. 250=IX U. D 69=12 R D. 508. 

2 Sundra v. Biaheshar, XIII U. D 68. 

® Gauri Shankar v. Utnrao, V U. D. 76=4 U. P. L R. (B R ) 43=1922 R. 0. 
225=3 L. R. Rev. 222=7 R. D. 118. 

* Sheo Bakih Singh v. Mannu Singh, V U D. 179=1922 R. 0. 503=3 L. R. Rev. 
454=6 R. D 256. 

® Raja Rai v. Azhar Butain, V U. D 281=1922 R. C 404=4 L. R Rev. 101= 
7 R. D. 473. 

8 liadhai v. Talii, XX U. D. 37=1938 R D. 735. 

* Natha v. Gopal, 10 L. R. Rev. 302=XI U. D. 6=13 R. D. 862. 

8 Sarju Prasad Narain Singh v. Kehri Singh, 1 L. R. Rev. 99=IV D. D. 135=6 
R. D. 239. 

8 Sukhpal Singh v. Shiva Singh, XII 0. D. 161 = 12 L R Rev. 3. 

*8 As in Oaya Prasad v Abbas Bandi, A L J (1914) Sap. 21=B. R. 9 of 1914 
=1 0. L. J. 383=25 I. 0 560=1 U. D 68 ; Ram Sulhag v. Kesho Prasad, 29 
I. 0. 673=1 U D. 202; Tikav. Brij Bilas, II U D . 355 ; flayltu v. Paieskri, 
II n. D. 456. 
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no evidence to sapport a finding of fact* ; (tr where the decisson was 
based on the appellant’s demeanonr and not on the evidence^ ; or the 
evidence was not discussed® ; or all the evidence on the record has not 
been considered,* or no reasons are given for differing from the first 
Court® ; or the finding is not warranted on any reasonable interpretation 
of the evidence,® or the finding is not based on a judicial consideration 
of the evidence/ or the evidence is disbelieved l)ecau3e it is oral,® or 
when the lower appellate court disbelieved a witness on a point on which 
he was not cross-examined and its findings were based on assnmp^ons 


1 Sarfaraz v. Babu Ram, II U. D 641 (bot not where there is some evidence, 
however little) ; Khayalt Ram v Narain Singh, III U D 58l«=5 Rev and Or. L. J. 
271 ; Ram Deiv RimSahai, V C. D 306=1922 R. C. 455=7 B D. 520 (finding 
based on wrong premieea and oinissioa of admiesion of a party) ; Parbhu Narain v. 
Pabbar, 12 L, R. Rev 414, XII U. D 307—15 R D 738 ; Ranodutta Dubey v. Ram 
Samugh, 1941 R. D. 323, 

® Ram Dei v. Mott Bat, III U. D. 358. 

3 Jahangira v. Maeitulldh, 1 L. B Rev 36—6 Rev. and Cr. L J 73— III U D 
661=4 B D. 437. 

♦ Kalawati v. Silo, 9 Rev and Gr. h J. 208—1922 R. 0. 135— V U. D 441-4 
L, R. Rev. 200—7 B D- 238, 

* Shaileh Muhammad v. Janlti, 56 I. 0 639—lV G. D, 65—2 D. P L B 55—6 
B. D. 176. 

• Parebotam Dat v Jan Muhnmmad, 1 L. B Bsv. 127, IV U D 429—6 B. and 
Or. L. J 305—2 U. P L. R. 107—5 R D, 213. 

1 Datlu Singh v Ram Dat, 1 L R. Rev 148— IV U D 426—6 B. and Cr L. J 
240—2 U P L. B 97—60 I 0 265— 5 R D 211 ; Raghunath v Khuman, 5 L R. 
Bev. 150— VI D. D. 124— 10 R and Or L J 84— 1924 R C 187—9 R D. 521 ! 
Babori Lai v. Gokla, V U D 246—1922 B. C 472—3 L R. Rev. 500—7 B D 
639 ; Radhey Ram v Surajpal Singh, V U. D 580—4 L R B“v 376—1923 E C 
293—7 B. D 370 ; Narbadethwar v Thakur, 10 L R Bev 130— X 0 D. 93—13 
B D. 382. 

8 Dulari V. Ram Rattan, 2 L. R Rev, 38—7 R'v and Cr. L J 103— IV D. D. 
529—5 R D 298 ; Rambali v Ram Rao Krishna, 1923 B 0 70— V U D- 421—4 
L. R Rev. 178—7 R D. 228, ffiading oo miaaongtractim of reoird) ; Kattal v. Debi 
Sdhai, V G, D 502, 599—4 L R Rev. 401—1923 R C. 72—7 R D 299 ; Nmi 
Lai V. Shiam Sunder Lai, 6 L. R Rev. 69— VI U. D 367—1924 B. 0 244—8 R D. 
273 (finding without judicial oonsideratiou of evidence on the record) ; Kallu T, Sila 
Ram, 6 L. B. Bey. 62— IV G. D 382—1925 R. 0. 67—8 E. D. 284 (incorrect 
deduction fiom facta) , Khalrani v Pareotam, 12 Rev and Or, L J. 133— Vll 0. D 
85—7 L. R Rev 104—1926 B 0 102—10 R D 441 (finding on mere aiaumptioo 
of facts or finding is against the evidence) ; Puraiy. Badri Prasad, 1927 R 0 372— 
8L B Bev 313— VIII U D. 80—11 R. D 494 (or ourt wrongly believed the 
statement of a witneaa) ; Gureharan v Silya Narayan, 8 L. R. Rev. 82“"VIII G. D 
82—1927 R. 0. 370—11 R. D. 509. 
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without any foundation and of no value,* or (in third appeal) the finding 
is based mostly on presumption.^ 

A question of law raised but not considered may be taken np in 
second appeal.^ 

A second appeal lies from an ex parte decree.* 

A person who did not join in an appeal to the Commissioner cannot 
appeal to the Board. ^ 

A Court of second appeal may find a fact not found by the first 
Court or found without any evidence to support it, such finding being 
upheld by the Court of first appeal.* But a plea that the whole trial 
should be set aside and a new trial ordered because the trial court had 
not complied with 0. 18, r. 8, G. P. C. cannot be taken for the first time 
in second appeal. 

A docnment in existence from long before the suit, if not produced 
before the trial court, cannot be received by the Board in second 
appeal.* 

268. The Board may either admit an appeal or may 

Powera of Board to Summarily reject it. 
reject an appeal sum- 
marily. 

This reproduces section 245 of the Act of 1926, Order 41, rule 11, 
Civil Procedure Code, ought to be applied No. 13 of List II of the Second 
Schedule shows that the Board is not bound to hear a party before rejecting 
an appeal summarily. This does not mean that the Board should not bear 
a parly. Unless a case is very clear on facts, an opportunity ought to 
be given to the appellant to substantiate bis reasons for appealing. 

269. Au appeal shall lie to the High Court or the Chief Court, 

as the case may be, from the appellate decree 

Appeal from appellate 
decree of district judge. 

Procedure, 1908. 

1. This reproduces in effect section 24f5 of the Agra Act of 1926 \^bich 
corresponded to section 182 of the Act of 1901 and to section 191 of 
the Rent Act of 1881 and corresponds to section 119 B of the Ondh Act. 

2. As only decrees are open to second appeal and orders in execution 
fall under section 271 (2j, Ejaz Husain y. Shah Zaman Mirza,^ ia no 
longer good law. 

t Di/jli Singh v. Surendar Bahadur Singh, 14 L. B. Rev. 301“=X1V D. D. 133. 

* Dalip Singh v. Balwant Singh, 1940 B D. 231. 

® Gur Prasad v. Lajja Ram, 9 L. B. Bev. 133“=IX U. D. 60*=12 B. D 231. 

* Chaturbhuj v. Basdeo, 29 I. 0. 345=1 U. D. 401=1 Bev. and Cr L. J. 1. 

6 Aisha V. Raghubir, II U. D 312. 

9 Bsehu Singh v. Beni Singh, III U. D. 687'=5 R. D. 413. 

* Seiea Ram v. Bala Prasad, XIV U. D. 65. 

9 16 0 . 0 . 70 . 
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specified in. section 100 of the Code of Civil 
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In the Act of 1881 the words “ special appeal ” were used 
an 1 il was decided that they coiaprised a third appeal from a decree 
passed by a Judge sitting as a Court of second appeal on an appellate 
decree of the Collector J In the Act of 1901 the words “ second 
appeal” were used and it was hold that a second appeal mentioned 
in section 182 of that Act did not mean a third appeal. Hence 
a decision of District Judge under section 265 on a second appeal was 
not further appealable to the High Court * The word ‘‘ second ” was 
omitted in the Act of 1926 (as also in the present Act) and a third 
appeal was held to lie from the appellate decree of the District Judge 
in a second appeal.® This was opposed to the Oudh view.* 

A second appeal lies only from a decree. An order of remand 
under Order 41, r. 23, Civil Procedure Code, was not open to appeal 
hut is so now, if passed by a Collector, vide section 271 (2), otherwise 
not.® 

3. For the grounds specified in section 100, C. P. C. see note 3 to 
sectiiin 267 at page 319, supra. 

An error of procedure within the meaning of section 100 (c) Civil 
Piocedure Code must be found to have produced error in the decision 
of the case on the merits.® 

270. Except as otherwise provided in this Act an appeal 

Appeal to collector collector^ from every order, 

from order of aaBigtaut including an Order rejectiong an application 
collector of the second for review, passed by tin assistant collector of 
the second class. 

1 Jatram v. Dulart^ 5 All. 306=-3 A. \V. N. 147. 

2 Laohmi Narain v, Narotam, 29 All 12, 69=26 A. W. N. 251, 212 \ Jadvnandan 
V. Ramcharita, 12 I. 0. 139 ; Chajmal r. Sirija, .3 A. L J 625=26 A. W. N. 254 
is bid law. Even a first appeal from order did not lie ; Gwlzan Lai v Lalif I/itiam 
38 All. 181=14 A. L. J. 84=85 I. C. 27=2 B. and Cr. L. J. 28 ; Hira Lai v. 
mharaj Singh^ 35 I. C. 105 (A.)=2 R. and Cr. L. J. 226. See Mantorna v, Bmi, 
8 I. C. 529, for a case under the section. 

3 Ahdul Wahah Khin v. Ibrahim Khan, 55 All. 356=1933 A. I. R. All. 260*= 
1933 A. L. J. 121=XV U. D (H. C.) 32=14 L. R. Bev. 128=17 E. D. 138=XIV 

U. D. (H. C.) 321. 

* Narain v. Baldso Singh, 1928 A. I. B. Oudh 214=4 0. W. N. 1258=X U. D. 
(a C.) 16=9 L. B. Rev. 358=12 B. D. 109=107 I. C. 877 ; Fuleh Bahadur Khan 

V. Chhotey Khan, IX 0. D. (H, C.) 271=X U. D. (H. 0.) 176=10 L. B. Bev. 207 
=5 0. L. J. 459=109 I. C. 794. 

5 Gulzari Lai v. Lalif Husain, 38 All. 18l ; Anandgir v. Sriniuas, 40 All. 652=* 
16 A. L. J. 711=47 I. C. 1008=4 and Cr. L. J. 213 ; Kehri Singh v. Thirpal, 48 All. 
104=1926 A. I. B All. 113=23 A. L. J. 965=11 Bev. and Cr. L J 287=6 L. B. 
Bev. 213=1925 B. C. 433=VI U. D. (H C) 561=92 I. C. 282=9 B. D. 39 (evea 
nnder section 10 of the Letters Patent). 

« Kundan Singh v. Bhunesh Sbtgh, 1937 A. L. J. 46=1937 A. 1. B. All. lOi^ 
1936 B. D. 543. 
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1. This reproduces to some extent section 247 of the Act of 1926. 
The order must he of an Assistant Collector of the second class nnd 
mast be judicial order affecting the rights of parties, and includes 
an order rejecting an application for review. The words except as 
otherwise provided in this Act ” cover cases where the Act takes away the 
right of appeal, or empowers tribunals other than the Collector to 
entertain appeals. 

2. Does this section allow an appeal from an order dismissing or 
allowing an objection or claim under Order 21, rule 58, C. P. C. ? Under 
the Code of Civil Procedure, the proper remedy is a suit under Order 21 
rule 63. 

It has been held that an appeal lies.^ 

In JBikram Singh v. Dip Singh^ property attached in execution of 
a rent decree was released liy a second class Assistant Collector on objec- 
tion under Order 21, lule 58. On appeal said to be under this section 
the Collector reversed that order. The light of the Collector to entertain 
the appeal does not appear to have been questioned. The objector then 
filed a civil suit under Order 21, rule 63 for a declaration that the 
property was not liable to attachment and sale. The decree-holder 
objected that no such suit lay as the order of the Collector was final. 
In the High Court it was assumed rather than decided that this section 
allowed an appeal to the Collector from the Assistant Collector’s order. 
The civil suit was hold to be maintainable as there was nothing 
inconsistent between Order 21, rule 63, Civil Procedure Code and 
this section. 

An appeal lies from all orders of Assistant Collectors of the second 
class, whether or not appealable under the Code of Civil Procedure, or 
section 271 e. g., from an order refusing an application for review,® 
as now expressly mentioned in this section. 

271 . (7) An appeal shall lie to the collector from the order 

Appeal from order of assistant Collector of the first^ class 

BBiietant collector oE the and to the commissioner from the original 
first class, sod of oolleo- order of a collector, in any of the cases 
tor, in certain oases. specified below, namely— 

(a) an order deciding a question regarding compensation 
for improvements under section 159; or determining 

1 Hari Narain v. Raj Bahadur Lai, B. B. 3 of 1937="XVIII 0. D. 339al937 
B. D. 566. 

* 54 All. 767.—1932 A. L. J. 514=13 L. B. Bev. 214=XIII U. D. (H. 0.) 416. 

S Ramawy Das v. Parmeshar Dayal, B. B 14 of 1932=14 L. R. Bev. 80“XIV 
D. D. (B. R) 11, overruling Huhum Singh v. Bhuri Singh, B. R. 2 of 1929=X U. D. 
(B.B.) 46=10 L. E. Bev. 305 ; RamRatany. Dudh, 14 L. B, Rev. 692=XIV 
D. D 362. This also overrides Ahdul Aziz v. Jaicahir Lai, X U. D. 197=13 R. D. 
69 ; Bhagirath v. Anega, XI U. D. 73=11 L. R. Bev. 96=14 B. D. 284 ; This was 
followed in Algu v. Ghirau, XVII U. D. 206=1936 E. D. 257. 

T A — TOA 
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the value of crops or trees or the amount oE 
compensiitioa under the provisions of section 160 ; 

(5) an order under section 170, extending or refusing to 
extend the time for payment ; 

(c) an order under section 15, section 16, section 18, sections 
53 and 54, section 64, sections 72 to 75, section 77, 
sections 79 to 81, section 95, section 251, section 
252 and section 294. 

( 2 ) An appeal shall lie from an order mentioned in section 
47 or section L(J4 or section 144 or in Order XLllI, rule 1 o£ 
the Code of Civil Procedure, 1908, and made hy an assistant 
collector of the first class or a collector. 

Such appeal shall lie to the court, if any, having jurisdiction 
under section 265 of this Act to liear an appeil from the decree 
in the suit, or in the case of an aj^plication for execution, to 
the court having jurisdiction to hear an appeal from the decree 
which is being executed. 

1. This reproduces to some extent section 248 of the Agra Act of 
1926, and may be said to correspond slightly to a small part of section 119 
of the Oudh Act. The appealable orders under sul)-aection (2) are those 
made by a Collector or an Assistant Collecior of the first class 

2. Bight of appeal is governed by the date of the institution of the 
suit and not by the date of the filing of the appeal.^ 

3. Sub-section (2), — Rulings to the effect that no appeals lay from 
orders which were not decrees ai-e no longer good law.^ 

No orders, which are not decrees, are appe liable, unless they fall 
under ss. 47, 104, or 144 or under Order 43, Rule 1 Civil Procedore 
Code. An order setting aside a dismissal for default is not a decree, and 
is not one of the orders mentioned in those enactments, and hence 
is not appealable.^ 

Orders of remand, passed by Collectors, are now appealable,* and 
therefore must be challenged at once. They cannot bo allowed in an 
appeal from the decree.® So are orders under section 47, and Order 21, 

^ H^anah Singh V. MaAbub uili IC/ian, 19il B. D 81, (suit instituted under theold 
Act, appeal filed after the commencement of the new Act.) 

2 Snoh as Bankty Lai v. Meghraj, 19 A. L. J 868=1921 A. I. B. All. 177=2 
L. R. Bev. 182=8 R. and Cr. L. J. 1=63 I. C. 251 (order returning a memo of appeal 
for preientation to the proper court) ; Dhani Ram v, Bhola Nath, 27 All. 21 (order 
returning a plaint for precentatinn to the proper court) ; Format v. 6ra>inu, 10 Bev. aed 
Or. L. J 140=VI U D 61=5 L. B. Bev. 107=1927 B C. 533=8 R. D. 135. 

3 Knnauji Lai v. Chiraanji Lai, 13 L B Bov. 244=XIII U. D. (H. C.) 107. 

♦ Shyam Baran v. Ram Ratan, XIV U. D. 480 

6 This renders ohsolete Banwari Lai v. Chotey Lai, III U. D. 421 ; Jamna Pratod 
V. Jhamman, 1 L. B. Bev. 70=5 B. and Cr. L. J. 68=4 B. D. 237. 
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rule 92. Only orders of Assistant Collectors of the first class and Collec- 
tors are made appealable ; not orders of District Judges on appeal, 
an order of remand passed by a District Judge is not appealable,^ 

An order of a District Judge refusing to restore a revenue appeal 
dismissed for default is not open to appeal. ‘ 

There is an appeal from an order filing an award made without the 
intervention of the court as it comes within section 104, 0. P. C.® 

There is no appeal from a finding.* 

An order refusing restitution on reversal of a decree is under sec- 
tion 144, C. P. C It was held not to be a decree® and consequently not 
appealable. It was certainly not an order under any of the enactments 
mentioned in .section 248 of the Act of 1926, but is a decree as defined 
in section 2, C. P. C. and has been included in the present section among 
appealable orders. 

Appeals against orders under the U. P. Tenancy Act are governed by 
section 271 (2) and not by the general provision contained in the Civil 
Procedure Code Therefore no appeal lies against an order of remand 
passed by the lower appellate court.® 

4. Forum of appeal. — An appeal from a Collector’s order refusing 
to set aside a sale lies to the High Court and not to the Commissioner 
when the value exceeds Rs, 5,000.^ In this case, the appeal was first 
presented to the Commissioner who on the respondent’s objection that 
he had no jurisdiction, returned the memo, of appeal for presentation to 
the Civil Court. The Districc J udge on presentation of the appeal to him 
ruled that the value being above Rs. 5,000, the High Court was the 
proper forum of appeal. In the High Court an objection was taken that 
no appeal lay. as the ca'e was governed by Act II of 1901 and not by 
the Act of 1926, The High Court held that as it was on the insistence 


t Dwarka Prasad v. Dariao Singh, 1929 A. I. B All 660=1929 A. L. J. 863— 
11 L. E. Rev. 1.3=-XI U. D (II. C.) 66=115 I 0 644=13 B. D. 562 ; Sri Sheoji 
liaharaj v. Benimadho, .55 All. 515=1931 A. I R. All. 415=131 I 0 133 ; 
Panoham v. Rnmeshwar, 1936 A, I R. All. 376=1936 A. L J. 690=XVII U. D. 
(H. C.) 88=19.'t6 R D. 144. 

2 Satya Ntdhan Banerji v. Miih. Hazahhur Alt Khan, 53 All. 516=1931 A, L. J. 
854=1931 A. I. R. All. 439=131 I. C. 871=15 R. D. 681. 

3 This overrides Gohardhan Prasad v. Gur Prasad, 8 A. L, J. 1090. 

* Lalla V. Basjnaih Prasad, II U D. 499. 

6 Kashi Prasad v. Balbhadar Singh, 44 All. 283=20 A. L J . 133=1922 A. I. B. 
All. 71=8 Rev. and Cr. L. J. 89=1922 R. C 11=V U. D. (H 0.) 17=3 L B. Rev. 
97=65 I. C. 798=8 B. D. 538 ; Shso Nandan Smgh y. SuraJ Prasad Singh, 

A L. J. 988=1939 A. I. R All. 22=1938 B. D. 829. 

® Lachman v. Lochan, 1941 R C. 49. 

3 Ram Khelawan v. Maharaja of Benares, 1930 A. L. J. 224=1930 A. I. B. All. 
15=120 I. 0. 125=14 B. D. 67. 
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o£ the respondent that the Commissioner had returned the appeal it was 
not open to him to raise any question of jurisdiction and that as Act II 
of 1901 no longer prevailed a right of appeal existed. 

Where by mistake A’s objections to an execution sale in a suit 
valued at more than lls. 5,000 being dismissed, he appeals to the District 
Judge and also to the High Court, and the District Judge dismisses his 
appeal and the High Court also dismissed A's first appeal to it, he can 
not file a second appeal from the decree of the District Judge with a 
request that the second appeal be treated as a first appeal.' 

5. Orders under section 104 C. P. C. — Appeals lie to the courts 
competent under section 265 to hear appeals from decrees in the suit. 
An order of the Collector passed on appeal remanding a case is appealable 
to the District Judge.* 

6. Suits in Group A of the Fourth Schedule— when tried by 
an Assistant Collector of the first class arc appealable to the District 
Judge only when one of the conditions mentioned in clauses (a) to (d) 
of Section 265 (1) exist. As regards clause (a) of that enactment, there 
is no appeal at all when the amount or value of the subject-matter does 
not exceed Rs. 50. Hence, an order which falls under .section 104 (1), 
C. P. C., when made by an Assistant Collector of the first class in suits 
not above the value of Rs. 50, is not appealable at all, In suits mentioned 
in items 1 to 6 inclusive, of Group A, when tried by an Assistant 
Collector of the second class, an appeal from the decree lies to the 
Collector. Decrees of second class Assistant Collectors are not mentioned 
eo nomine in section 265. Hence appeals from orders made by such 
officers which fall under section 104 (1) appear to bo unappealable. 

Section 265 (3) says nothing about appeals to Revenue Courts. 
Hence, since appeals from such decrees lie to Colleciors rnly in the first 
instance, orders under section 104 (1) when m ide by Assistant Collectors 
of the second class do not fall under section 271 ; but are appealable 
to the Collector under section 270. 

An appeal against the order of a Collector confirming a sale carried 
out by a sale officer in execution of a decree for profits lies to the District 
Judge. The Rules in Chapter 40 of tho Revenue Manual do not apply 
as sections 68 — 72 G. P. C. do not apply to the Act® 

So also in respect of a decree for arrears of rent an appeal lies from 
the order of the collector to the District Judge.* 

7 . Decrees in suits in Group A are appealable to (he Commis- 
sioner except as provided by section 202. Hence orders under section 
104 (1) are appealable to the same officer. 

' Sri Narain Dnbey v. Ram Narain Dubey, 1934 A. L. J. 569=1934 A. I. B- 
AH. 704=.XV U D. (II. 0 ) 54, 270=15 L. B. Bev. 268=16 L. B. Bev. 46. 

S Gamhhir Singh v. Surendra Singh, 52 All. 714=1930 A. L. J. 1065=1930 
A. I. B. All. 455=.XI U. D. (II C.) 233=^11 L. R. Bev. 179=14 B. D. 398. 

3 Ealyan Singh v. Bhagwan Singh, 1937 R. D. 37. 

♦ A$a Ram v. Parma, 1938 B. D. 264. » .... 
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No appeal from appellate orders 

The effect of section 202 is that appeals from Assistant Collectors of 
the first class should lie to Collectors. Hence in all snits under Chapter 
IX except under sections 198 and 199 the Collector’s Court is the fornm 
of appeal from orders under section 104 (1), C. P. 0. 

8 . Sub-section ( 3 ) of section 270 provides for appeals to District 
Judges where questions of jurisdiction are raised. In all such cases, 
Civil Courts are the courts competent to hear appeals from orders 
falling under section 104 fl), irrespective of value. 

9. Orders under section 47 , C P. C., passed bj Assistant Col- 
lectors of the first class are appealable to the courts ‘‘ having jurisdic- 
tion to hear an appeal from the decree which is being executed.” 

The remarks made above as to orders under section 104 (1), C. P. C., 
apply. One question that may arise is whether a certain application is 
an application in execution of a decree. 

An appeal from an order on an application for execution of a decree 
for profits lies to the Civil Court.* 

An order of stay in proceedings for execution of a decree for eject- 
ment is an order under section 47, 0. P C. and appealable to the District 
Judge and not revisible by the Board under section 275.* 

10. It was held in Oudh, that an order rejecting an application to set 
aside an order dismissing a previous application to revive a suit dismissed 
for default was appealable under section 135 read with section 116 of the 
Ondh Act, although it was not appealable under Order 43, rule 1, and 
that a second appeal to the Board lay from the Commissioner’s order,® 
Both these positions are erroneous now. 

272. No appeal shall lie from any order passed in appeal 
No appeal from the provisions of sub-section (7) of 

appellate orders. Section 126, section 270 or section 271. 

1. This reproduces to some extent section 249 of the Agia Act of 
1926, and corresponds in some respects to section 120 of the Oudh Act, 
but confines the operation of the section to the three cases mentioned. 

It is similar to section 104 (2), Code of Civil Procedure. 

2. Section 126 (7) makes an order of an officer appointed under that 
section (to revise remissions of rent and revenue in emergencies) fixing, 
enhancing, abating or commuting rent appealable to the commissioner. 
The latter’s order passed in appeal will not be further appealable to the 
Board. Section 270 makes an order mentioned therein appealable to the 
Collector. His order will not be farther appealable. Section 271 makes 
certain orders appealable to revenue and civil courts No farther appeal 
will lie. This was the law laid down in section 249 of the Act of 1926. 

The section refers to orders and not decrees passed on appeal from 
orders and not to orders passed on appeal from decrees. Hence, 
Collector’s order of remand passed on appeal fioin a decree in a suit 

1 Amir Hasan v. Badri Praiad, XVIU U D 207=1937 B. D. 373i 

2 Holdsworth v. Zamtndar Chaudhri, XX U. D. 87=1938 K. D. 891. 

® Tasadvk Husain v. Bhagvoan Bahsh Singh, VI U. D. 114”=5 L. R. Rev. (0.) 89. 
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is appealable to the DUtriot Judge* Any other interpretation would 
produce inconsistency between this section and section 271 (2), for 0, 
43, r. 1 0. P. C. mentioned therein refers to some appellate orders, 

An order passed in appeal in connection with proceedings in execu- 
tion of a decree for arreai s of rent is not appealable further as it is 
not a decree but only an order* snbject to section 272. 

An order of lemand passed by a District Judge on an appeal in 
a suit is not open to appeal.* 

An order passed on appeal from an order granting an application 
for review in an ejectment suit is not open to further appeal to the 
High Court, for such an order is not a decree, nor can the High Court 
interfere in revision under section 276.* 

Order passed in appeal . — Where an appeal is ponding before a 
judge, any order passed with reference to the appeal is an order passed 
in appeal, an order refusing to restore an appeal dismissed for 
default.^ 

Revision. See Silal Din Duhey v. Sripal Singh, ^ in which the High 
Court inierfered in revision where a second appeal was barred under 
this section. 

In Badam Singh v Kasturi, cited in footnote 4 above the High 
Court held that no revision lay to it under section 276, 


Review. 

273. The Board, on its own motion or on the application 
of a party to the case, may review and 
Beview by oard. rescind, alter OP confirm any decree 

or order made by itself, or by a single member. 


^ Gambhir Swgh v. Surendra Stngh, 52 AH. 714=1930 A L. J 1065=1930 
A I. B. All. 455=11 L R Rev 179=XI U D, (U. C.) 233=14 R. D 298. 

2 Raglivpat v. Ram Sunder Prasad, X U. D 202=14 R D. 44 ; Brij Raj Saran 
V. Sis Ram, 1930 A. I R Alt. 91=122 I. C. 415=14 U. D 96 ; Nan-l Kisliore v. 
Afakhan Lai, li L R. Rev. 759=X[V U. D. (U. C ) 115 \ Srt Narain Dubty v. 
Ram Naratn, 15 L, R R«v 268=XV U D (11. C ) 64 J Mubarak Hasan v Ishri 
Prasad, 1936 A. L. J. 678=1936 R. D, 186 ; Gulah Devi v. Ahdul Ghafur Khan, 
1936 A. L J. 1235=1936 A. I. R All. 868=1938 R D. 492=XVII U. D. (H. 0.) 
212 . 

3 Rameshuoar Dayal v. On Prakash, 53 All. 698=1932 A I. B All. 140=1931 
A L, J. 599=12 L. B. Rev 277=XH U. D (H. C ) 119=133 I. 0. 321=10 B D 
643 J Baldeo Gir v. Beni Madho, 1931 A L J. 901=1931 A. I. B. All. 415=15 
B. D, 625. 

4 Badam Stngh v Kasturi, 19,31 A. L. J 595=19.31 AIR All, 605=12 L. B. 
Rev. 283=Xir U.jD. (H. 0 ) 170=133 I. G. 466=15 R. D. 647. 

5 Satya Nidhan Banerji V. Huh. ffazahbar Ali Khan, 1931 A L. J. 964=1931 

A I. B. All. 553=133 I C 406=15 R. D. 651=XIV U. D. (II. G.) 21—15 L. R. 
Rev. 11. ’ - • ■ 

« 1939 A- L. J. 932=1939 B. D. 584. 
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1. This reproduces section 250 of the Agra Act of 1926, which 
corresponded to section 183 of the Act of 1901, and corresponds to 
section 120- A of the Oudh Act. 

2. On its own motion —This overrides Ram Prasad y. Har Lai} 

3. Power of review. 


It will be noted that the Board is not hound by the rules as to reviews 
of section 114 and Order 47, rule 1 et seq, of the Civil Procedure Code.* 
The Board has unlimited power of review.® j A party to a suit and appeal 
which has been decreed in terms of a compromise between the other 
parties, and whose interests are affected thereby may apply for review.^ 
The Board may review on the ground that it has after the decision 
changed its view of the law while hearing another case.® 

Compliance with 0, XLVII C. P. C. in necessary for section 
274 but has no bearing on section 273.® 

Where a member of the Board made a note on an application for 
review containing allegations of discovery of new evidence that he would 
admit it on condition of certain enquiries being made and followed by 
a report, his successor in office may admit under Order 47, rule 2} A 
member of the Board can admit an application tor review of an order 
of his predecessor.® 

other court shall be competent to review its 
judgment in accordance with the provisions 
of the Code of Civil Procedure, 1908, and 
order XLVII of the said Code shall apply to 


274- Every 

Review by other courts. 

the ])rovisioQs of 


any such review. 

1. This reproduces section 251 of the Act of 1926, which corresponded 
to section 184 of the Act of 1901. 


Courts other than the Board are bound by the provisions, of C. P. 0. 
and a review admitted by them in contravention of those provisions is an 
act ultra vires. See under note 3 to last section. 


2. Limitation. — The period of limitation for reviewing an order of 
ejectment runs from the date of delivery of possession.® 


1 V U. D. 14=3 L. K. Rev. 1. 

® Baldto Singh v. Pahalwan Singh, I U. D 64. 

® Kamla Praiail v. Lai Bahadur, XVI U. D. 160 ; Atimulla v. Dharam 
Raj Sahu, XIII U. D. 71 ; Birtoa Mahnon Estate v. Rim Prasad, IV U. D. 184. 

♦ Ghandan Lai v, Lachman Das, 11 L. B. Rev. 40"=XI U. D. 39=14 R. D. 
117. 

6 Srt Sita Ramji v. Sant Kumar, XV U. D. 508=16 L. R. Rev. 85. 

B Chunni v. Jamna, 1939 R. D. 663. 

1 Aaimullah v Dharam Raj Sahu, XIII D. D. 71. 

B Bindhya Chal v. Gharib, 12 L. R Rev. 63=15 B. D. 204, 215 
® Jamni Kuer v. Mathuri='i939 A L J. (B. R.) 77=XX IT. D. 243=1939 B. D. 
275, relying on Bitoh v. Lala Dtn, XVI U. D. 255=1935 B. D. 235 1 Tota v. Asa 
Ram, 1939 A. L. J. (B. R.) 80=193 B. D. 4345XX U. D 369. 
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Application for review of an order of ejectment nine months after 
delivery of possession can not be allowed.^ 

But in Shambhoo Ifaih v. Sher Singk^ it was held that the review 
application could he accepted if made with 90 days from the knowledge of 
ejectment though long after delivery of possession, where the holding 
was in possession of subtenants at the time of delivery. 

3. Review can be had in the case of both decrees and orders,® 
Where an appeal has been filed, a review does not lie, and the fact that 
the appeal is withdrawn will not validate the review.* 

When an appeal has also bean filed, the court to which an application 
for review has been made has no jurisdiction to deal with it and any 
order passed by it is ultra vires,^ It is sufficient compliance with Order 
47, rule 2, if the application for review is presented to the Judge who 
delivered the judgment.® An application for review can not be made 
to the successor in office of a judge who decided the original case.'' 

If a tenant ejected was prevented by illness from paying the decreed 
arrears within the time allowed, that was sufficient cause for review.® 
If in a case of ejectment under section 80 of the Act of 1926 the 
tenant was not served with the notice under the section and had no 
notice of the proceedings until the actual ejectment, he could apply 
for review to the successor in office of the Assistant (Jolleclor who had 
ejected him as on discovery of new and important matter of evidence.® 
So if after the death of the original defendant in a rent suit, notice was 
issued to a wrong person as the legal representative of the deceased, 
and not to the right person and ihe latter was not served, a good case 
for review from the ejectment exists.*® So where a suit was dismissed 
for default while the plaintiff had gone to look for his Mukhtar}^ 

A court ought to exorcise its power of review in cases of ex parte 
orders for ejectment when the circumstances attending the service of 
the notice and the execution of the ejectments are suspicions.*® 

An order rescinding an order of ejectment whetlier the latter has 
been carried out or not, passed on review in the presence of and after 
hearing the other party, is legal.*® 

1 Bitoli V. Lala Din, XVI U. D, 245. 

21939 B D 433=XX U. D. 368. 

3 Ajitdhia Singh v. Jagpati Kuar, B. B 2 of 1906. 

* Uttami v. Panhadi, 11 L. R. Bev. 120*=X1 U. D. 83=14 B. D 294. 

SMaJtranda Singh v. Ramdat Singh, XI D. D. 174=13 R. D. 465. 

® Aj'udhia Singh v. Jagpaii, B. R. 2 of 1903. 

2 Tirbeni Prasad v. Jag Mohan, XVH U. D, 168. 

2 Tej Singh v. Chaitu, B. R. 13 of 1910. 

2 Tulsi Singh v. Rajman, B. B. 3 of 1914 

12 Khuman Singh v. Raj Kumar Singh, 9 L. B. Rev. 285=IX U. D. 97'=“12 B. D. 
699. 

11 Narain Das v. MutU, 9 L. R. Rev. 299=1X U. D. 142=12 R. D. 696 

12 Rnm Ratan v. Dudh Nath, 14 L. B. R-v. 692=XIV 0. D 362. 

12 Ttka Singh v. Kkushal Singh, 4 Rev. and Or. L. J. 27=111 U. D. 77=5 B. O- 
472. 
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Where the Collector did not dispose on the merits an appeal from 
an order of a second class Assistant Collector rejecting an application 
for review of an oider of ejectment his decision was sot aside in revision.* 

The only mistake that can be rectified under Order 47, rule 2, is a 
clerical or arithmetical mistake apparent on the face of the decree.* 
One officer may review an order of another officer also on the ground 
of discovery of new evidence.* Only the judge who passed the decree 
can entertain an application for review.^ 

4. New evidence —An application for review for discovery of now 
evidence made to the Board should show by affidavit or otherwise that 
the date when the evidence came to the knowledge of the applicant was 
after the decision sought to he reviewed® and strict proof the allegation 
is necessary.® If the evidence was available long before, it will be no 
ground for review ^ Where a case has been before the court for fen 
months and there have been several hearings, new evidence should not be 
admitted without satisfactoiy reasons ® Review cannot be allowed on the 
strength of adocument already rejected at the trial and not made a ground 
of second appeal although such appeal was filed and decided.® If the 
allegation is that documents were made over to counsel who did not file 
them, the applicant must specify the documents, show their relevancy 
and prove the truth of his allegations.*® 

5. Appeal : and the provisions of O. 47 etc. — This makes the 
rules as to appeals in Older 47, rule 7, applicable. 

An application for review cannot be allosved without notice to the 
opposite side as laid down in Order 47, rule 7 (2), and an order passed 
without such notice is illegal.** 

The right of appeal is confined to the grounds mentioned in clauses 
(o) to (fl) of that rule, in spite of the generality of Order 43, rule 1 (.w).** 
No appeal lies from an order by an appellate Court reversing an order 
for grant of a review, on grounds which do not fall within rule 7,** e, g., 

1 JUakhia v. Jodha Singh, It U D 268=.3 Bev aud Cr L J. 2l0=.3 R D. 162. 

2 Manni Lai v. Ghalam Ah, 1923 B. C, 124=9 Bov and Cr. L J. 28G=-V U. D. 
634=4 L. E. Rev. 272=7 R. U. 325. 

3 lb. 

♦ Ram Baran v. Bhagieati} 11 Bev. and Cr. L. J. 195. 

5 Chhedi v. Tulsa, XMI U D. 267=1936 R D. 486. 

® Rajeshwar Devi v Raghubar Oayal, XV U. D 137. 

’ Bish Nath Eai v. Pat tab Natain Singh, IV U. U 253=1 L. R. Bev. 113, aee 
Mahipat v. Suraj Deo, XVI U D. 56=1945 R D. 44. The Board, however, may 
review. Ib. 

3 Mira Baksh Lai v. Sheo Dayal, XIV D. D. 406=14 L R. Bev. 800. 

9 Ib. 

*9 Kanhaya Lai v. Sumera, XVI U. D. 560. 

** Narain v. Gnngai X U. D 185=13 B. D. 584. 

13 Sunder v. Habib Chick, 42 All 626 ; Bar Narain v. Umrai, 10 A. L. J. 396 ; 
Kashi Ram y. Alsukh, X U. D. 181 = 13 R D 570; Gopi Nath v. Balasi, Xlll 
U. D. 91=13 L. R Rev. 231 ; Fasnhalullah Khan v. Moula Bux, 1933 A. I. B 
All. 778=14 L R, Rev. 731. 

Khurshed Alam V. Rahmat Vila, 40 All. 68=4 R and Cr. L. J. 70; Udai 
Singh v. Sri Thakur Radha Krishna, XV U. D. 471=16 L. R Bev. 9. 

T. A.— 105 
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when a review is granted for *' other sn£5cient cause,”* Insufficiency oE 
reasons for granting a review is not a ground for appeal.^ Where an 
application for review is made to the judge who passed the decree sought 
to be reviewed, but granted by his successor in office on the ground that 
there was an error of the nature mentioned in Order 47, rule (1^ (6), 
rale 2 oE that order is not violated and no appeal lies against the order 
granting the review.^ Where in granting a review, the Court does 
not find whether there was discovery of new evidence and whether 
it was of such an important nature that a review ought to be granted, 
it acts in contravention of Order 47, rule 4, and an appeal lies.* 
Insufficiency of the evidence legally given under Order 47, rule 7 (b), is 
no ground for objection.® When an order granting a review is attacked 
on the basis of clause (c), it is necessary to allege that the application for 
review was made after 90 days and that it was admitted without 
sufficient cause,® i. e., for the review and not for the admission of the 
application beyond limitation.^ 

An application for review, if admitted wiihout a copy of the order 
to be reviewed, is not irregularly admitted and breach of Order 47, 
rule 3 is not one of the grounds on which an appeal is allowed under 
rule 7. 

No review lies fiom an order dismissing a suit for default. If 
the dismissal was under Order 9, an application to restore under Order 9, 
rule 9 is the proper remedy ; but, if under Order 17, rule 3, an appeal 
is the remedy.® 

An order granting review made by an appellate Court is appeabble, 
as Order 47, rule 7i is not controlled by section 104 (2), Code of Civil 
Procedure ® In spite of section 272 which corresponds to section 104 
(2), this is true under this Act. 

An objection as to the jurisdiction of the Judge granting review 
is also a ground of objection.*® 

An order granting a review may be a ground of appeal from a decree 
passed on the rehearing.** 

1 Lakthman Das v. ifutsaddi Lai, 15 A. L. J 595. 

^ Banarsi v. AUaf Husain, 63 L C. 171. (A) j Basanta Kumar v.Abhoy 

Shankar, 37 0 L. J. 99*=73 I. 0. 306; Contra, 4 Kolagiri v. Vellanki, 0. W N. 725. 

3 Fasahatullah Khan v. Maula Bux, 1933 A. I. R. All. 778'==14 L. B. Her. 
731. 

* Chiranji Lai Ram Lai v. Tulsi Rim Jankt Das, 47 Cal. 568. 

S Ahsd Khandkar v. Mohendra Lai, 42 Cal. 830. 

® Khurshed Alam v. Rahmat Ullah, 40 All. 68='4 R andCr. L. J. 70. 

1 Udai Singh v. Sri Thakur Radha Krishna, XV U. D. 47 1 =-16 L. B. Rev. 9. 

8 Balwant v. Badal, XIX U. D. 103=1938 R. D. 184 

9 Shamshsr Ali v Jagannath, 17 0. W. N 403=»16 I. C. 203. 

I® Ramanadhan v. Narayanan, 27 Mad. 602 ; Ujagar v. Ram Sahai, 14 0. C. 
108=11 I. 0. 345 

1* Bhgrub Chunder v. Madhub Ram, 20 W. R. 84, (F. B.) ; Abdul Rahim v. Sadm 
Bai, 1 All. 363 
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The three available grounds o£ appeal mentioned in Order 47, rule 7, 
are that the application was (a) in contravention of the provisions 
of rale 2, (i) in contravention of the provisions of rule 4, and ( 0 ) made 
after the expiration of the period of limitation prescribed therefor and 
without sufficient reason. 

A question that crops up is whether the last 16 words of seo- 
tiou 274 control or are controlled by section 270 i. 0 . whether an order 
granting a review made by a second class Assistant Collector is 
appealable although it is not open to any of the objections mentioned 
in clauses (a) to ( 0 ) of Order 47, rule 7. 

Though the words of section 270 are quite general, an order granting 
a review is not within it, as it refers only to an order rejecting an 
application for review and the principle of inelusio unius, exdusio 
alterius will apply. But there is no reason why an appeal under Order 
47, rule 7 will not lie under the last 16 words of section 274. 

By virtue of section 271 (2), an appeal lies from an order granting 
a review^ but not from one rejecting an application for review unless 
it was passed by a second class Assistant Collector, in which case 
section 270 makes it appealable. 

6. Revision.— A revision lies when an application for review is 
rejected for a supposed dedciency in court-fees^ or without hearing the 
applicant^ ; or without enquiry* or from an order granting a review 
on pleas other than those mentioned in clauses (a) to (c) of rule 7, if 
section 275 applies,® e.g., a review, granted during the pendency of an 
appeal filed after the application for review,® or without the Court 
coming to any conclusion as to any of the causes mentioned in rule 1 
of Order 47,’ or from au order rejecting a review from an order of 
ejectment for arrears on the first day of hearing, without giving the 
defendant a short time for payment® ; or from an order which is not 
appealable under Order 47, rule 7.® 

Entertaining an appeal on grounds other than those mentioned in 
Order 47, rule 7, is open to revision.’® An order dismissing an appeal 
from an order granting a review is not open to revision.” 

’ This overrides Budhu Mai v. Murlidkar, 7 L. R. Rev. 154>=1926 B. 0. 198“=VII 
U. D 123-= 12 R. and Or. L. J. I6l=-10 B D. 477. 

* Willit V. Jawad, 26 All 468 ; Kandhaiya Lai r. Surajpal, 7 L. R. Rev. 14“ 
VII U. D. 30=1925 B. 0. 558=10 R. D. 119. 

® Jaidhari v. Batik Lai, 24 I. C. 694 (C.). 

« Moti V Mahlub Alt, VI U. D. 330=6 L. R Rev. 14—9 R D. 206—11 Rev. 
and Cr. L. J. 54=1925 R. C. 9. 

* Atra V. Chajju, 49 P. W. B. o£ 1911=12 I. 0. 246. 

0 Ramanadhan v. Narayanan, 27 Mad 602. 

1 P. L. R. 380 of 1914. 

8 Munthi V. Naahi Bam, X U. D. 97=10 L. R. Rev. 112=13 B. D. 338. 

® Bhupa V. Salith Ghander, 12 L. R. Rev. 196=15 R. D. 528. 

10 Abdul Sadiq v. Abdul Amu, 21 AU. 152. 

11 Gopal Hat v. Altaf Khan, 11 All. 383. 
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7. High Court. — The power of High 
affected by the Act.^ 

Revision. 

275. The Board may call for 
decided by any 


Court in rent cases is not 


Power of 
cell for cases. 


Board to 


the record of any case 
subordinate revenue court 
in which no appeal lies either to the 
district judge or to the Board, and if such 
subordinate court appears — 

(a) to have exercised a jurisdiction not vested iu it by 

law, or 

(b) to have failed to exercise a jurisdiction so vested, or 

(c) to have acted in the exercise of its jurisdiction illegally 

or with material irregularity, 
the Board may pass such order in the case as it thinks fit, 

1. This reproduces section 252 of ihe Act of 1926 which reproduced 
section 185 of the Act of 1901. 


It should be noticed that the expression used in .section 275 is “any 
case ” and not “ any suit or application” used in section 276. The 
former is wider in aspect than the latter. 

2. Any case. — The expression case includes suit* as well as other 
proceedings. 

This section does not apply to suits under the Land Eoveiiue Act.* 

Case decided. — No revision lies unless a case has been decided. 
If the case has been remanded with a direction to dispose of it afresh, 
the rights of the parties have not been decided in any way and no 
revision lies,* So where a case has been merely stayed * 

No revision lies against an order setting aside an e,v parte decree as 
there is, no case decided within the meaning of section 275.® 

An order of remand directing trial on merits again where the trial 
court had already given definite findings on issues remitted in remand 
was held not justified and was set aside in revision.* 

The Board may revise an interlocutory order,® if it cuts at the very 
root of the question between the parties.® 

1 Partai Bahadur Singh v. Badlu, 21 0. 0 254=48 1. 0 276«“5 R aod Or. L. 
J. 74. 

* II U. D. 90, Thakur Dayal v. Maharaja of Dumraon, B. R G of 1886. 

3 Sarkar Dulaiya V Kallu, d h. B. Rev. 2=IX U D. 3=1927 R. 0. 434=12 
R. D. 32 

♦ Rikhai v Jamuna, 1941 R. D. 253. 

S Navin Chandra v. It'dhey Shyam, 1941 R D. 340. 

® Jai Shanker v Bir/hura) Singh, 1941 R D. 593. 

Tulsi Ram V. Dhupan Rat, 1941 R. D 315 

» Balmakund V. Behart, IV 699=7 Riv. and Or L J 188=2 L R. Rev. 92 

■=•5 R D, 365, (au(i(T the Act of 1901 which did not have the word “ decided ”). 

® Jokhan Lai v, Jwala Praead, XIV U. D. 432=14 L. B. Rev. 188. 
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3. In which no appeal lies — The power o£ revision extends to 
all salts and proceedings in which no appeal lies. As to appeals from 
decrees and orders see sections 264-271.^ 

Where an appeal from a case lies to the District Judge the Board 
cannot revise,* though the High Court may, under section 276. For 
instance, in a proGts suit falling under section 265, subsection (1) an 
appeal would lie to the District Judge and hence the Board cannot 
revise the Assistant Collector’s decree. Where there are connected 
cases of different valuations and the value of some of them makes these 
appealable to the District Judge, all the cases would he governed by 
the procedure proper to ihe high valuation cases, and no revhion lies 
to the Board ® An application for review of the Assistant Collector's 
judgment and decree if granted could ho appealable to the District 
Judge under section 271 read with Order 43, rule 1 (tu\ and Order 47, 
rule 7. But an order rejecting such application is not open to appeal 
either to the Civil or to the Revenue Court, except to the Collector 
when passed by an Assistant Collector of the second class, and, hence, 
prima facie, cannot be revised by the High Court under section 276. 
The Board has, however, ruled otherwise* In any case Ihe Board may 
refuse to interfere.® 

It has been held I hat an order rejecting an application for review 
may be revised by the Board, as no appeal therefrom lies to the District 
Judge.® 

The Board cannot entertain a revision against an order for ejecting 
in execution of a decree for arrears of rent amounting to more than 
Rs. 200 as the order is appealable to the District Judge. But it can 
entertain a revision against an order rejecting an application for review 
as that order is not appealatile at all.’ 

The High Court has ruled that Ihe Board has the power to revise® 
an order of Assistant Collector rejecting an appeal for review. 

The Board may revise an order refusing to set aside an order of 
dismissal for default in a suit from a decree in which an appeal wonld 
lie.® 

1 See Holdstcot th v. Zamindar Chaudhri, XX U. D. 87=1938 R. D. 801 cited in 
note 0 to section 271 ut p. 829 ante 

2 S»t Pratad v. Gaum, XIII U. D 165 

3 Barn Lai v. Kamla Prasad, XVI U I). 391 

* Ram Jtawnn v. Ram Adhin, B. B. 1 of 1928=9 L. B. Rev ].*)8=1X U. D 50= 
12 B. D 217. 

® SSumiaz All v Amir Alt, XV U. D 216=16 L R Eev 298. 

6 Bur Gyan v. Lakhmi Chanel, B. R 8 cf 1932=XII1 U D (B. E ) 89=13 L. B. 
Rev 411 ; ifumtaz Alt v. Amir Alt XV U D. 215=15 L. R. Rev. 295 ; Dhian Singh 
V. Uma Butt, XV U. D. 276=115 L B Eov. 438 

2 Kithore SinpA v. Ganga Biehun. 1941 B I) 419 

« Fagira v. Parduman, 53 All. 713=1932 A. I. B. All. 92 = 1931 A. L. J. 529= 
12 L R. Rev. 243=XI1U D (11. C) 98=135 I. C. 547=15 E D. 498 ; eo the 
Board in Sri Prasad v. Gaura, XIIl D I), 16.5=13 L. R. Rev. 397 

® Snghir-un ntssa V Suhhanullah, 2 L. R Rev 22=IV U D 284=7 Rev. and Cr. 
L. J. 12'8=G R D 485 ; .lirfat V. /Zisari, B R 17 ot 1925=6 L R Eev. 

210=11 Rev and Cr L. J 9=VI U. D v=1925 R C. 527 ; Zorawar Singh v. Saheb 
Singh, 12 Rev. and Cr. L J. 149=1026 R. C. 1U1=V1I U. D. 111=7 L. E. Eev. 
136=10 R. D 466. 
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Board may revise where an appeal lies neither to the District Judge 
nor to the High Court from the decision,^ e. g. in a suit under sectioa 
231^ or in a suit under section 227,^ of a value less than Rs. 200. 

If an appeal lies no revision is open,* and the Board may reject 
an application for revision simply on the ground that the applicant 
could have appealed but did not avail himself of the right, ^ or may 
treat a revision application as a memorandum of appeal. ° 

Where a Court which had enhanced rent by more than 25 per cent, 
did not consider whether the enhancement ought to be progressive, it 
was held to have failed to exercise jurisdiction.^ 

Where the Court of appeal bases its findings on evidence which is 
not on the record and fails to appreciate what constitutes a separate 
property in which the lambardar has no share, and other circumstances 
exist, the Board may interfere in revision.® 

Where on an application for recovery of arrears of rent from a 
theiadar the collector passes an order that the rents are recoverable as 
arrears of revenue, the order is open to revision.® 

Where in spite of stay orders issued by the Board under the Stay 
Proceedings Act, 1937, the lower court does not stay execution proceed- 
ings the neglect is more than a material irregularity. The execution 
was a wrong done which could not be put right in revision, as section 
275 does not apply to such a case.^® 

That the evidence on the record does not justify a finding on an issue 
of fact is no ground for revision.** 

Grounds of interference. — The grounds on which the Board may 
move or be moved are the same as in the Civil Procedure Code, and 
must be confined to the meaning attached by the Privy Council in 11 
Cal. 6.*® {Amir Hasan v. Sheo Baksh Singh). 

The Board in spite of B. R. 1 of 1904, has laken a very lenient view, 
and shown its readiness to interfere in any case in which it considers 

I Kanaujt Lai v. Chiranji Lai, XV U. D. 178*=l5 L. B. Bev. 254. 

* Bhoop Ram v Kedar Singh, XVII U. D 23='1936 B D. 49. 

S Imam Balesh v Laiq-un-nissa, XVII U. D 27 »1936 B. D. 45. 

Nahi Baksh v. Muhammad Tar Khan, B. B 6 of 1899. 

S Zalim Singh v. Ganga Charan, 14 L. B. Bev. 848=*XV U. D. 60. 

e As ID Sunder Singh v. Sital Prasad, IV U. D. 203=-29 I. C. 678. 

7 Kalian v. Dildar, B B. 4 of 1907. 

8 Sahdeo v. Ram Saran, XX U. D. 40‘=*1938 B. D. 742. 

9 Ram Naih Singh v. Secy, of State, XX U. D. 80=»1938 B. D 796 ; Seey. of StaU 
V. Ram Nath Singh, EX U. D. 82=.1938 B. D 798. 

19 Ram Narain v. Behari Lai, 1939 A. L. J. (B. R.) 42=1939 R. D. 37. 

17 Chandra Kali v. Bhatron Singh, 1941 R- D. 327. 

12 Deii Prasad v. Mahendra Singh, B. B. 1 of 1904. 
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that injustice has been done,* or in oases o£ gross and palpable error 
o£ law involving substantial injustice and not for mare error of law,* e.g,t 
for ignoring a remand dnding and placing the burden of proof 
wrongly,® for ignoring a judgment which would operate as res judicata,* 
tor a wrong decision as to res judicata,^ for ignoring an express provision 
of law,® for not giving benefit of the Assistance of Tenants Act, 1932, 
and not giving suliicient amount of grace, when ejecting a tenant in 
execution of a decree for arrears,* for not itself deciding a question of 
representation to a deceased party,® for dismissing an application for 
restoration without examination,® or where a decree for ejectment 
was given to co-sharers not entitled to collect rent, there being a 
lambardar,*® where the suit was allowed to be withdrawn with permission 
to bring a fresh case because an unnecessary party was not impleaded 
in a suit for arrears of rent, as any fresh suit would have been time* 
barred,** or where such withdrawal was allowed without sufficient 
reason,*® or where a suit was allowed to be withdrawn with liberty 
to bring a fresh suit without considering the terms as to payment of 
costs on which the permission should have been granted,*® or where 
a Court, while axamining a patwari, did not compare his map with 
the map produced from the record room,** or where a suit was dismissed 

1 Baldeo Singh v. Pahalman Singh, 1 U D 64 ; Dhandu v. Hans Raj, X U. D. 10 

“=10 L. K. Rev. 1"=13 R. D. 146 ; Jamuna Prasad v. Hakim Singh, 16 L. R. Rev. 
586=XV 0. D. 358. 

* Janki Prasad v. Lda, 1 U. P. L. B. (B. R ) 5=tII U. D. 55 ; Ksdar Nath v. 

Ghanderpal Singh, 111 U. D 60=5 R. O. 541 ; Jodha Singh v Atma Ram, III U. D 

184=4 R. D. 24 ; Shea Nandan v. Lachman, III U. D 579=5 Rev. and Cr. L. J. 
236=4 B D 360 ; Shyam Lai Das v Bishun Bohan Sahai, XIV U. D. 199=14 L. 
B. Rev. 428 

3 Chakarpan v. Nathua, 2 D P L B. (B R.) 152=111 0. D. 576=5 B. and Or. 
L. J. 221=4 B. D 379. 

♦ Deo Narain v. Bidapat, IV U. D. 251 = 6 B. D 459. 

5 Rupa V, Sheo Prasad Singh, IV U. D. 282=6 R. D. 481 ; Bahi Khan v. Rajab 
Alt, 32 I. 0. 851=11 U. D 36=2 R. andCr L. J. 94=4 B. D. 506. 

• Sahdeo Prasad v. Ram Sahai, V 0. D 93=1922 R 0. 190=6 L. B. Bev. 
257=7 R. D. 153 ; Zatnah v. Changu, I U. D. 167. 

t Narain Singh v. Ram Chand, XV U. D. 412=16 L R. Bev 15. 

8 Khyali Ram v. Jasram, IV 0. D. 885=6 R D. 136. 

8 Ram Sarup v Jumna, B. B 2 of 1921=3 L. B Rev. 236=7 B. and Or • L. J. 
254 ', Sampat Singh v. Bir Bahadur, 8 Or. L. J. 70, 78=3 L. B. Bev. 38=IV D. D. 
638. 

10 Sohharam v. Banwari Lai, 111 D. D. 101=5 B D. 509. 

n Balutant Singh v. Faisullah, 31 I. C. 456=1 0. D. 292. 

18 Jagat Narain v. Jai Narain, 4 L B. Rev 210=1923 R. C. 80“V U. D. 540= 
7 B. D. 815. 

13 Nari v. Sri Thahurji Maharaj, B. B. 1 of 1916=13 A. L. J. (B. R.) 10=61 
1. 0. 617=1 U. D. 49=31 I. C. 139. 

14 Ganga v. Dip Narain Singh, 33 I. 0. 414=1 U. D. 119. 




840 


0. P. Teiiaacy Aot— Procedure and jurisdiction [ChAp, XIV 

for default although the defendant had admitted a part of the claim ' 
or where the burden of proof was wrongly laid and a finding was 
arrived at without any evidence,* or where the onus of proof was 
wrongly laid or an enquiry wis hold as to payment under decree not 
certified under 0. 21, r. 2, 0. P. C or whore an order directed the 
ejectment of the mortgagee of a fiKod-rate hilding witliont redemption,* 
or where a decree directed the ej mtmant of the inorlgigee of a grove- 
holder who had died hoirle-is,^ or where a Kayastha got (ho name of his 
natural sou entered as an oocnpancy tenant although he continued 
in possession with his legitimate sons, and the courts below decided 
that his OGcnpincy rights hid terminate 1,® or where land which the 
Board held not to h ivo lost its character as sir on account of a transfer 
was held to have lost its character and its holder was treated as an 
occupancy tenant,* or for grave irregularities,® disregard of the pro- 
visions of section 26 of the Act in fixing the rent of an exproprielary 
tenant under section 87, L 11. Act,® or where the Commissioner applied 
the provision of section 22 of the Act of 1901 in a case in which the 
widow who hid succeeded while Act XII of 1881 was in force died 
after the close af 1901,^® or where a finding is not based on any 
evidence,'^ or where restoration of a suit was refused without considering 
an important, piece of evidence,** or where an ord^** of ejectment was 
made under section 80 of the Act of 1926 in spite of insufficient 
service of notice,** or for finding for resninability without evidence,** or 
where an unregistered but oompnlsorily registerablo lease was admitted 
in evidence,** or for mi'take as to limitation,*® or for not considering 

1 Rufiullah v. Al,mad SaMt, 29 I 0 33*=1 U. D 143. 

2 Narain Das v. J/<r Khan, 29 I. C. 61 ; Dal Prasad v. Charan Singh, 3 Rev. 
and Cr L. J, 1=11 0. D 203, 696=3 R. D 103 = 177 ; Janki Prasad v Chunni 
Lai, III 0. D. 156=11 U D, 164=3 B D 57 

3 BhngiDan Das v. Gnlub Singh, XV U. D. 27=14 L. B Rev. 859. 

4 Nandan Kishore v Muhammad Husain, 29 I C 555 

5 Payag v. Bijanand, 29 I. 0. 560. 

8 Ztilia Froaad V. J3aij jYrtrt /’raaod, 29 I, C. 67 '1=1 U D. 397=1 Rev. aud 
Cr. L. J, 30. 

2 Kamaluddin v. Ramzan Ali, 29 I. C. 64. 

8 Bhai Singh v. Abdul Jaltl Khan, 8 Rev. and Cr. L. J. 80=V U. D. 1=3 L. R. 
Rev. 49=8 R. D. 493 ; Banwari Lai v. Madan Gopal, XVIII 0. D. 253=1937 R. D. 
384. 

9 Hira Singh v. Jodha Singh, 32 I. 0. 1001=1 U. D. 243. 

10 Babu Ram v. Tajammul Husain, I U. D. 67. 

11 Keiho Prasad Singh v. Suba Khan, I U. D 193. 

12 Sukha V. Naimb Singh, IX 0. D 152=9 L. R. Rev. 325=12 R D. 787. 

13 Kanhai v Durga Prasad, I U. D. 309=1 R. and Cr. L. J. 15. 

Nnratn v. Mir Khan, I U D. 321. 

15 Dhangu v. Nazir Ahmad, II U. D. 67=4 B D. 536. 

18 Sharfuddin v. Baldeo Prasad^ II D. D. 570. 
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the findiog on remand^ or for fastening occnpanoj' rights on sir land^ or 
dismissing a snit for non-joinder.^ or deciding a case without notifying 
change of date, court and place,* or ignoring a ruling of the Board, ^ 
or Commissioner dismissing an appeal without discussing appellant’s 
pleas and giving reasons for his decision,® or trial court dismissing snit 
for profits merely on patwari’s statement of accounts and without 
enquiring into the collections or examining the defendant on oath,^ or 
decision without judicially considering the evidence on the record® or 
omission to consider a question definitely raised® ; or decision based on 
misconstruction of documonti® ; or refusing to restore a case without 
considering an important piece of evidence, or when taken out of turn 
and dismissed for default when litigant went to call his vakil, and appli- 
cation to restore made promptly,*® or where the court failed to award 
costs not trifling in amount.*® 

Where court admitted an application under section 151, C. P. 0. for 
correction of an alleged mistake in an order passed four years before, 
where no such mistake existed, the order was revised.** 

The Board interfered in Rup Narain v. Bhup Singh , though the court 
' below had given logical effect to one of its earlier rulings where occupancy 
rights were denied because the court committed an error in taking a one 
year’s lease to be a written lease,*® so where resumption of a service tenure 
was ordered on a notice which did not mention the specific service no 

1 Chukarpan v. Nalhua, 2 U. 1’. L. R. (B. B.) 22-=lII 0. D. 576-5 Rev. and 
Or. L. J. 221. 

* £am Samp v. Zalim Singh, 1 U. P. L. R. (B. B) 17-=III U. D. 243-=5 B. and 
Or. L. J 96—52 I. 0. 456— 4 B. D. 99. 

3 Chhedi v, Anantoo, III U D. 342—4 B. D. 151. 

* Sukhmani Singh v. Lantoo, 8 Bev. and Or. L. J. 65— IV U. D. 531—2 L. R. Bev. 
225—5 B. D. 300. 

5 Amir Hatain v. AUahadia, 6 Rev. and Or. L. J. 108—2 U. P. L, B. 93—60 
I C. 268. 

* Lodhi V. GuUhtr, V U. D. 288—1922 B. 0. 374—7 B. D. 465. 

* Sunder Lai v. Sri Naraini V U. D. 521— VI U. D. 325—6 L. B. Bev. 16—1923 
B. C. 151—8 B. D. 453. 

* JBam Charan v. Kali, V 0. D. 435—4 L. B. Rev. 193. 

» SoSoB V. Ahmad Ali, V D D 438=4 L. B. Bev. 197—1923 B. 0. 130=7 R. D. 
239. 

*® Gaya Pratad v. Pam Lai, 9 Rev. and Or. L. J. 255—4 L. B. Rev. 246—1923 R. 
0. 150— V U. D. 475—7 B. D. 250. 

*1 Sukha V. Nawdb Singh, 9 L. B. Bev. 325— IX U. D 152. 

12 Paghu Nandan Rai v. Sarup Koeri, 9 L. B, Bev. 328— IX U. D, 158=*12 R, D. 
801. 

*® Mahboob-ullah v. Rahmat-ullah, XVllI U. D. 217. 

** Wahidnnniaea v. Amir Satan, 14 L. R. Bev. 693— XIV U. D. 363. 

15 II U. D. 293—3 B. and Or. L. J. 967—8 U. D. 213. 

15 Mariam v. Commtttioner of RohUkhand, II U. D. 374— III II. Di 55—2 R. and 
Or. L. J. 222—3 B. D. 297—5 B. D. 434. 
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longer required,^ so where in a suit for arrears of rent, the amount of the 
recorded rent being disputed, the conrt did not come to a definite iinding 
as to the correct annual rent and contended itself with romarking that 
the zamindar should apply tor correction of papers,® so where the court 
made a mistake of law which in the opinion of the Board caused substan- 
tial injustice,® so where the court disposed of a suit without framing the 
issues raised and without considering or alluding to the evidence led as 
to them/ 

5. The Board refused to interfere in Jang Bahadur v. Muhammad 

Yahia,^ although according to its view the lower courts were wrong, so in 
Amar Zfath v. Mata Saran,^ so in Abdul Haq v. Gayadin^ where there 
was a conflict of authorities, and in Ajodhya Prasad v. Harbans^ ; Muh. 
Nazir Khan v. Abdul Subhan^i Janki Prasad v. Prag Narain^^\ Salamat- 
ulla V. Mahhan (order restoring a suit dismissed for default) ; 

Raghu Raj Singh v. Gurdhan,^^ (order under Order 13, Rule 2, refusing to 
admit document produced at a later stage) ; Chandi Dutt v. Jadubans,^^ 
(ejectment under s. 81 (5) of the Act of 1926, under the rule then pre- 
vailing which rule was subsequently declared to be wrong and the tenant 
did not show why he did not pay the small amount of arrears) ; Gutam 
Singh v. Sher Singh, (court not taking notice of a matter of fact never 
laid before itl. 

6. The Board added a necessary party in revision/® 

Cross-objections can not perhaps bo filed/® 

The Board under its wide power of revision can take cognizance of all 
proceedings coming to its notice in any manner whatever/^ 

Where an appeal does not lie, it can bo converted into revision 

‘ ahajju V. Gopal Singh, 1 U. D. 368=33 1. C. 773=1 Rev. and Cr. L. J. 92. 

* Kartik Prasad v. Jitan, 11 U. D. 559. 

3 JiBula Dial V Ram Ghandar, II U. D. 433. 

+ Mauji Ram v. Rulare Lai, VI D. D. 129=5 L. R. Rev. 153=1924 R, C 182= 
9 R. D. 525. 

5 29 I. 0. 649. 

9 111 0. D. 64=5 R and Gr. L. J. 105=5 R. D. 461. 

7 2 Rtv. and Cr. L. J. 243=11 U. D 94—3 B. D. 6. 

9 II U. D. 194=3 B. and Cc L, J. 33=3 R. D. 96. 

9 II U. D. 213. 

10 5 Rev. and Gr. L. J. 43=111 U. D. 248—4 R. D. 60. 

11 1 U. P. L. R. (B. B.) 29=53 I. 0. 70=111 U. I). 674=4 B. D. 424. 

19 X U. D. 224=13 R. D. 826. 

13 XI U. D. 146=14 R. D. 496. 

13 L. R. Rev. 297—XIlI U. D. 113. 

15 Jagpal Gtr v Javoahir, XV U. D. 478. 

18 Bhopal V. Mansa Puri, XVI U. D. 167. 

Sarkar Dulaya v. Kallu, 9 L. R. Rev. 2=1927 R. 0. 434=IX D. D. 3. 

19 Lachman v. Loohan, 1941 B. D. 49. 
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Kevision by High Court or Chief Court 

When once application for revision has been accepted the prooednre 
for appeals^ should be folloived and the decision should not be modified 
withont notice to the other side.^ 

When an application is made to a court subordinate to the Board for 
referring the case under this section and it is not appealable to that conrt, 
it cannot remand the case for further enquiries to decide whether it 
should be submitted for revision. All it can do is to report it as it 
stands.® It is not necessary for such court to summon the parties and 
hear them before reporting.® It cannot itself revise the order but may 
submit the case to the Board. ^ 

Usually, revisions should be filed within 4 months,® i. e._, complete 
with all the necessary papers.® 

Where a Lower Court’s action amounted to depriving a party of his 
right of appeal, the Board heard the revision as a second appeal.® 

The fact that a copy of the formal order has not been presented is not 
a bar to call for the record.® 

276. The High Court or the Chief Court, as the case maj 
be, may call for the record of any suit or 
Power of High Court appiicatiou which has been decided by any 
for caaee. subordmate revenue court, and in which an 

appeal lies to the district judge and in 
which no appeal lies to the High Court or to the Chief Court as 
the case may be ; and if the district judge or such subordinate 
court appears — 

(a) to have exercised a jurisdiction not vested in it by 
law, or 

(i) to have failed to exercise a jurisdiction so vested, or 

(ff) to have acted in the exercise of its jurisdiction illegally 
or with material irregularity, 

the court may pass such order in the case as it thinks fit. 

1. This reproduces section 253 of tho Act of 1926, adding the words 
“ the District Judge or,” with tho result that orders of District Judges 
are made open to revision if they satisfy the conditions of the section. 
This will override the decision to the contrary such as Satya Nidhan 

1 Rannu Rai v. Hatan Khan, B. B. 11 of 1884. 

2 Sukhram v. Himayat, II U. D. J58=2 L. B. Bev. 16=3 R. D 58. 

8 Pdhladv. Baldeo, 2 L. R. Rev. 17=11 U. D 159=3 B. D. 45. 

* Ashfag^ V. Kalian. 2 Leg. Bern 22. 

S Bashir Khan v. Zaib-un-nissa, 10 Bev. and Or. L. J. 23=4 L, R. Bev. 393=V 
tJ. D. 595=1923 R. C. 282=7 B D. 383. 

8 Chamaru Rai v. Skeo Raj, XV U. D. 162=15 L. B. Bev 232. 

2 Ram Prasad v. Bar Lai, 3 L. R. Bev. 1=V U. D. 14=8 R. D 498. 

8 Sri Prasad v. Ooura, XIII U. D. 166=13 L. R. Rev. 397. 
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Banerji v, Muh. Hazahhar AH Khan^ ; Bachu Lai v. Bharam Deo Lal'^ ; 
Jagdeo Singh r. Kesha Prasad Singh^ ; Badam Singh v. Kasturi* ; Ramji 
Mai V. Devi Prasad ^ ; Gabardhan Das v. Dau DayaP {quod hoe). 

In Oudh there was no section expressly empowering revision, and 
rulings for or against the powers of revision will be no good law.^ 

2. The section applies only to suits instituted and initially tried by a 
Revenue Court ; and not a suit rightly or wrongly brought in a Civil 
Court and tried by it. 

Where a District Judge on appeal returned a plaint in a revenue suit 
filed in a Civil Court, for presentation to the proper Court, the High 
Court, on revision, held that this involved a question of jurisdiction or 
whether the court acied illegally.® This does not affect section 276, as 
the suit having been filed in a Civil Court, revision, if any, hay under 
section 115, C. P. 0„ and not under this section. 

The High Court can revise only the order of a subordinate Bevenne 
Court and of a District Judge on appeal from such an order. 

In revision the High Court will cast its eye not merely on one part of 
the proceedings, but the whole of them. What come under the review 
of the High Court are the proceeding as a whole from start to finish. It 
can revise the judgment of the District Judge as well as of the 
Assistant Collector if it finds that injustice has been done,® 

In a suit under section 217 for possession by a thekadar if a 
question of jurisdiction is raised as required by section 265 (3) and 

1 1932 A. L. J. H23=XIV D. D. (H. C.) 21. 

* 1930 A. I. K. All. 6.56=-1930 A L J. 1055=-XI U. D. (H C.) 269. 

3 51 All. 1020=1930 A. L. J. 467=13 B D. 728. 

♦ 1931 A. I. B. All. 605=.1931 A. L J. 595=*XII D. D. (H. 0.) 170. 

5 1933 A. L. J. 10=XIV U. D. (H. C ) 22. 

8 54 All. 573 (F B.)=-] 932 A. I. R. All. 273=16 B. D. 293 

7 Here are a few of then : — Faleh Bahadur Khun v. Chhotty Khan, X U. U. (H. 
0 ) 176=10 L. R Rev 207=IX U. D, (H. C.) 271=5 0. W. N 457=109 I. C. 794; 

V. IVannAu, 1937 A. 1. R. Oadh 143=XVII U. D. (H 0) 198=1938 
B D. 387 ; Chauharja Baksh Singh v. Kalka, 96 A. L. J. 543=72 I C. 394= 
5 B. D. 193=1922 B. 0. 612 ; Jagan Ifath Prasad v. Btchu, 10 0. L. J. 77=1924 
A. I. B. Oudh 249=27 0. C. 89=80 I. 0. 327=5 L. R. Rev. (0 ) 78=1923 B. 0. 
517=8 E D 469 ^Kali Baksh Singh v. Bhagwan Das, 1924 A. I. R. Oudh 16=10 
0. L J. 191=72 I C. 1023=VI D. D. (H. C.) 132=6 L. B. Rev. (0.) 17=10 B. and 
Cr L. J. 102 ; Narayan v, BaUeo Singh, 4 0. W. N. 1258=X U. D. (H. 0.) 16 | 
Onya Prasad v. Kalap Nath, 1929 A I B. Oudh 389=6 O. W. N. 661=119 I. 0. 
337=13 R. D. 595. 

« Khelari v. Ear Prasad, 1930 A. L. J. 1015=1931 A. I. B. All. 434=XI 0. D- 
(H. C.) 248=11 L. B. Rev, 202=14 R. D. 381 ; Deoki Nandan v. Ram Chandra, 
1937 A. L. J. 905=1937 A. I. B. All. 177=1938 R. D. 55l=XVIII U. D. (H. 0.) 
225. 

8 Rati Ram v. Niadar Mai, 1941 B. D. 462. ' ^ 
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the appeal to the District Judge is dismissed a reyision lies to the High 
Court. ^ 

Where a Bevenue Court acting under section 286 frames an issue as 
to proprietary title and submits it to the Oiyil Court for determination, 
the Civil Court in dealing with the issue is not a Sabordinate Revenue 
Court.* 

3. Section 115, C. P. C. does not apply, and the High Court’s 
power of revision is confined to the four corners of section 276, and 
even section 224 Government of India Act does not apply.* The 
expression in which an appeal lies to the District Judge means an 
appeal from the particular order, and not one in a snit in which, if a 
decree were passed ultimately, and in which the order was passed, an 
appeal would lie to the District Judge. An order setting aside the dis- 
missal for default of a rerenue suit is not an order in which an appeal 
lies to the District Judge, although the decree in the suit, if passed, 
would be appealable to him. Hence, the High Court cannot revise that 
order/ 

When no appeal lies to the District Judge from an order, the High 
Conrt cannot revise.* 

The word order does not occur in the opening part of the section. 
The words “in which an appeal lies. ..High Court” refer to ‘‘suit 
or application ” and not to any order passed in it. 

The jurisdiction under the section can be invoked only after the ter- 
mination of the proceedings in the suit or those based on an application 
made in the suit or otherwise, provided in either case an appeal lies to 
the District Judge, but not to the High Court, from the decree passed in 
the suit, or from the final order pissed iu the proceeding started on an 
application, as the case may be.* In this case, while a snit for profits 
was pending, an application for stay of proceedings pending the decision 
of a Civil Court appeal inter paries and dealing with the question of the 
parties’ rights, was dismissed by the Assistant Collector. This might be 
taken to mark the termination of a proceeding started by the application, 
but as no appeal lay to the District Judge from such an order section 
276 was held inapplicable. An order setting aside an award and pro- 
ceeding with the suit is not revisable.* 

1 Eamji Hal Lai v. Devi Prasad 55 All 128=1933 A. I. R. All 42=17 R. D 
95=XIV U D (H. C.) 22. 

2 Saiya Nidhan Banerji v. Muh Hazahhar A!i Khan, 1933 A I. R. All. 93=1932 
A. ti. J 1123=14 L E. Rev 18=17 R. D 93=X1V U D (H, C) 21 

a Jhahriy. Ram Narezh Sahi, 1935 A. L J. 357=1935 R. U 131=XVI U. D. 
196. 

♦ Kanauji Lai v. Chiraunjt Lil, 1932 A. I. R. All. 589=1932 A. L. J. 863=13 
L. R. Rev 244=16 R. D. 481 

S Ram Narain Sahu v. Makhna, 54 All. 404=1933 A. I. R. All. 14=17 R. D. 
1177 (order staying a peodieg suit) ; Panm Lai v. Basdeo, 1933 A. I. R All. 118= 
XV U D. (H C.) 29 : Sardar Singh v Chhotey Lai, 1940 A L. J 41=1940 R. D. 
32 ; Jigannath Singh v. Sita Earn, 1941 R. 1) 488 

® Ram Narain Sahu v. ISakhna, 54 All. 404=1933 A. I. R. All. 14=15 L. R. Rev. 
26=17 R D. 1177. 

V Waair Singh v. Nagar, 1934 A. I. R. All. 265=XV U. D. (H. 0.) 74=15 L. R. 
Rev. 407. 
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In Gobardhan Das v. Dau Dayal,^ a Bench of three Judges have 
reafllrmed the High Court view that no revision under section 115, C. 
P. G. lies from any order of a District J udge deciding a revenue appeal 
under the Tenancy Act. 

No revision lies to the High Court unless an appeal lies to the District 
Judge and no appeal lies to the High Court. In suits in Group A of the 
Fourth Schedule, no appeal lies to the District Judge where the value of 
the subject-matter of the suit does not exceed Rs. 50. Hence section 276 
does not apply to such cases and revision, if any, lies to the Board of 
Revenue, only when an appeal might have been actually filed. ^ 

An order dismissing a suit for want of prosecution under Order 9, 
rule 8, C. P. G. can bo set aside under Order 9, rule 9 or section 151, 
and if the suit is restored, there is no appeal from the order of restoration 
to the District Judge. Hence the High Court is powerless to entertain 
a revision from the order.^ 

The main contention in the case was that the order for dismissal was 
under Order 17, rule 3 as there had been several adjournments to enable 
the plaintiff to produce his evidence and the order of restoration was under 
Order 47, rule 4, in which case an appeal would lie to the District Judge 
the suit being of a value exceeding Ils. 200. But the Assistant Collector 
did not decide the case on the merits or refer to the evidence already 
produced in the case. Therefore the order of restoration was taken to 
be under Order 9, rule 9. 

Where no appeal lay to the District Judge, e jr , in a suit for profits 
valued at less than Bs. 50 no second appeal or revision lies to the High 
Court fiom au order of remand made by him without jurisdictiou in 
entertaining the appeal.'* 

So where a plaint in a suit for declaration of tenancy rights or for 
possession is rejected by an Assistant Colloclor of the First Class, an 
appeal, if any, does not lie to the District Judge, but to the Commis- 
sioner. Hence the High Court cannot interfere in revision.® 

4. And in which no appeal lies to the High Court. — is difficult 
to interpret. The word or for and would have eased tho situation. Sec- 
tion 265 shows that decrees of Assistant Collectors of the first class in 
cases falling under sub-sectiou (1) and sub-section (4) of that section are 
appealable not to the District Judge but to tho High Court where the 
amount or value of the subject-matter of the suit e.xceeds Rs 5,000. 
Taken literally section 276 would prohibit a revision to the High Court 

1 54 All. 573=1932 A. L J. 365=1932 A. I. K. All. 273—13 U B. Rev. 199- 
XIII U. D, (H. G.) 74. 

2 Gohnrdhan Dns v. Dau Dayil, 1932 A. L J 365—XIII U. D. (H. 0.) 74. 

^ Bokra Fanna Lnl y. Basdeo, 1933 A. I R All 118=1933 A L J 1100=14 
L B Rev. 31=XIV U. D (H C.) 29=17 R. D. 127 

^ Gtrioar Singh y. Shah Rum Chunder, 1929 A L J. 885=1929 A I. B. All. 586 
=-117 I. 0. 110=XI U. U III G) 51=11 L. R Rev.2—13 K. D 662. 

5 Ram Jatan v. Bishu Nath, 1931 A. 1. B. All. 582=12 L. B. Rev. 207=XII 
D, (H. C.) 169=134 I. G. 252=16 R. D. 635. 
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in such cases from auy orders passed in a suit or application in snob 
cases by an Assistant Collector of the first class. 

Do the words “ no appeal lies to the High Court ” apply to cases in 
which no second appeal lies to the High Court ? They do.* 

Suppose a District Judge entertains an appeal which does not lie to 
him, e. g., in any suit in Group A of a value not exceeding Rs. 200 and 
reverses the decision of the Assistant Collector of the first class who tried 
it. Can the High Court interfere with the decision of the District 
Judge? It certainly cannot under section 276 * Section 269 provides 
the only remedy allowed by the Act, i. e., second appeal. The Allahabad 
High Court in Jwala Prasad v. Salik Ram,^ adopted ihis view. There, 
under the Rent Act of 1881, no appeal lay to the District Judge in an 
arrears of rent suit of a value not exceeding lis. 100, decided by an 
Assistant Collector of the first class, and the District Judge did entertain 
an appeul in the case. It was held that in second appeal the High Court 
could reverse the decision. 

The true rule seems to be that a second appeal lies when the trial 
court’s decision is final and unappealable and the lower appellate court 
entertains an appeal but if the appellate court on appeal wrongly enter- 
tained itself passes a decree which is unappealable, no further appeal lies 
but it may be revised s 

Transfer of cases 

277. The Board may, ou sufficient cause being shown, 
transfer any suit, application or appeal, or 
Board****^ ******* Suits, applications or appeals fronn 

any revenue court to any other revenue 
court competent to deal therewitb. 

This reproduces section 255 of the Act of 1926, which reproduced 
section 187 of the Act of 1901. 


278. A 

Transfer of cases 
oommiaaioner. 


commissioner may exercise within the limits of 
jjy his division the same powers as the Board 
under the last preceding section. 


This reproduces section 256 of the Act of 1926, which reproduced 
section 188 of the Act of 1901. 


Sections 277 and 278 correspond to section 123 of the Oudh Act. 


1 Gohardhan Das v. Dau Dayal, 1932 A. L. J. 365=-XIlI U. D. (II 0.) 74. 

2 Gohardhan Das v. Dau Dayal, 1932 A. L. J. 365=}1L1I U. D. (U. 0.) 74. 

3 13 All, 575. 

♦ Sue Bindeshwari Prasad Singh v. Lahhpal Nath Singh, 15 0. W. N. 725 = 8 I. C. 
26 ; Abdul Husain v. Kast, 27 Cal 362 ; Walayat Husain v. Ram Lai, 12 A. L J. 
1113. 

3 Amirta Lai v. Ram Chandra, 29 Cal. 60 ; Zahur Ahmad v, Tashm-uii-niasa, 89 
I. 0. 404(A). 
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279. (J) A commissiooer may, with the previous sanction 
Transfer of appeals the Board , transfer any appeal or class 
by commisflioner to of appeals, pending before himself, to any 
collector. collector within his division. 

(2) The order passed by a collector on an appeal trans- 
ferred to him by a commissioner under sub-section 
(2) shall be subject to appeal and revision in the 
same manner as if it had been passed by the 
commissioner. 

[5) The commissioner may by order recall to bis ovrn 
court any appeal or class of appeals transferred to 
a collector under sub-section (2). 

1. This reproduces section 257 of the Act of 1926, which reproduced 
section 189 of the Act of 1901. 

2. Transfer of an appeal not .authorised by the Board notidcation is 
illegal ^ Under sub-section (1) a general sanction by the Board justifies < 
the commissioner to transfer appeals to collectors.* 

280. A collector with the previous sanction of the com- 
Tranefer of cases by missioner, Or an assistant collector in charge 
collector or assistaut of a Subdivision with the previous sanction of. 
collector. collector, may transfer any case or class 

of cases pending before himself, to any subordinate court com- 
petent to deal therewith. 

1. This corresponds to section 258 of the Act of 1926, which with 
section 259 reproduced section 190 of the Act of 1901. The condition 
as to the previous sanction of the commissioner or the Collector is new. 
It corresponds a little to section 121 of the Oadh Act. 

2. The transfer must be to a court competent to deal with the 


case.® 

281. A collector or an assistant collector in charge of a 
Withdrawal of cases 8ub-division may withdraw any case or class 
by collector or aseiatant of cases from any court subordinate to him, 
collector. jjjkJ may try such case or class of cases 

himself, or transfer such case or class of cases to any other 
subordinate court competent to deal therewith. 

This reproduces section 259 of the Act of 1926 which corresponded 
to section 190 of the Act of 1901, and corresponds to section 122 of 
the Ondh Act. 

It modifies section 24 of the Code of Civil Procedure. 


1 Bhan Kish<re Stngh v Eahman, HI U. D 526= 
* Piag Narain v Kanchan Singh, VI U. D. 
R. 0. 90=9 R. C 514. 

S Muqaddam Ah v. Uaheruddhttf, 1936 R. D. 197. 


=4 R. D. 335. 
100=5 L. B. 


Rev. 126=19*^ 
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282. For the purposes of sections 280 and 281 the courts 

SnbordmatioDofconrts. pf all assistant collectors shall be deemed to 
be subordinate to the collector and the 
courts of all assistant collectors of the second class to be subor- 
dinate to the assistant collector in charge of the sub-division 
within which they exercise jurisdiction. 

This corresponds to section 261 of the Agra Act of 1926. C/- section 
124 of the Oadh Act. 

It enunciates a rule of subordination of Assistant Collectors of the 
first and second classes. 


283. A settlement officer may transfer any case or class of 
Transfer and with- cases pending before him to any assistant 
drawal by settlemeut settlement officer, and may withdraw any 
case or class of oases from an assistant settle- 
! ment officer and may try such case or class of cases himself, or 
transfer the same to any other assistant settlement officer. 


Tranafer of revenne 
appeala by diatriet judge. 


This reproduces section 260 of the Act of 1926. 

284. A district judge may, with the previous sanction of 
the High Court or of the Chief Court, as 
the case may be, transfer any appeal or 
class of appeals, from the decree or order 

of a revenue court pending before himself, to a civil judge 
subordinate to him and such civil judge shall dispose of such 
appeal or class of appeals as if he were a district judge. 

285. A district judge may withdraw from a civil judge 
any appeal or class of appeals from a decree 
or order of a i-evenue court and try such 
appeal or class of appeals himself or transfer 

such appeals or class of appeals to any other civil judge com- 
petent to deal therewith. 


Withdrawal of reveoue 
appeals by district jadge 


1. Sections 284 and 285 are new and are based on section 24 of the 
Code of Civil Procedure as applied to appeals. Section 284 as shown in 
note 12 to section 265 at p. 815 recognises the previous law, and over- 
rides Kashi V. Ashar/i Singh, ^ in which it was observed that under section 
242 of the Act of 1926 (now section 265) only the district judge could 
hear an appeal. 

2. A transfer under section 284 can be made only with the previous 
sanction of the High Court or the Chief Court as the case may be. 
Without that sanction the court to which the transfer is mide will have 
no jurisdiction. Compare section 279 in which the previous sanctiou of 
the Board is necessary for a transfer made by commissioner and sec- 
tion 283 in which such sanction of the commissioner or the collector is 
necessary for a transfer by the collector or the assistant collector in 
charge of a sub-division respectively. 


1 1938 All. 754—1938 A. L J. 720—1938 A. I. R. All. 511—1938 R. D. 714. 

T, A.-107 
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Questions of proprietary right in revenue courts. 

286- (7) If in iwiy suit or proceeding in a revenue court a 

Prooeilare when plea question of proprietary right in respect o£ 
of proprietary right the land whicli forms the subject-matter of 
the suit or proceeding is raised, and such 
question has not previously been determined by a court of 
competent jurisdiction, the revenue court shall frame an issue 
on the question of proprietary right and submit the record to 
the competent civil court for the decision of that issue only. 

Explanation I— A. plea of proprietary riglit which is clearly 
untenable and intended solely to oust the jurisdiction of the 
revenue courts shall not be deemed to raise a question of 
proprietary right within the meaning of tins section. 

Explanation II — A question of proprietary right does not 
include the question whether land is sir or khudkailit. 

(2) The civil Ciurt. after re-£r.iming the issue, if necessary, 
shall decide such Usue only and return the record together with 
its finding thereon to the revenue court which submitted it. 

(5) The revenue court shall then proceed to decide the suit, 
accepting the finding of the civil court on the issue referred to it. 

(4) An appeal from a decree of a revenue court passed in 
a suit in which an issue involving a question of proprietary 
right has been decided by a civil court under sub-section (2) 
shall lie to the civil court which having regard to the valuation 
of the suit, has jurisdiction to hear appeals from the court to 
which he issue of prot)rietary title has beeu referred. 

1, This reproduces in effecfc section 27 L of the Act of 1926 whicli 
corresponded to sections 199 o£ the Act of 1901 and to section 208 of the 
Kent Acts. 

“ Proprietary right ” according to section 241 includes the right of 
an nnder-pioprietor, but not of a lessee, even though a permanent one.^ 

2. To iiring in this section (a) a quest ion of proprietary right (b) in 
respect of the land, the suliject-matter of the suit or proceeding, must he 
raised and (o) such question should not have been pieviously determined 
by a competent court, such court may be civil or revenue provided it 
had jurl^d^cIion to decido the question. Schedule IV and s. 242 show 
the suits and proceedings wittiin the exclusive competence of revenue 
courts. A decision as to any of the matters comprised therein by a 
civil court except by way of appeal or revision where one is allowed, 
will not be that of a competent court. The question must arise in 
respect of the land as defined in the Act, section 3 (10) i. e., land which is 
let or held for growing crops or as grove land or for pasturage. Land for 
the time being occupied by buildings or appurtenant thereto is not land. 
And the land must be the suVij<ml-inatter of the snit or proceeding. 

t Btiairo Kumar Fratad v. Markande Ga, 1939 A. L. J . 620=1939 B. D. 444. 
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Under section 271 of the Act of 1926, three specific issues as to 
proprietary title were mentioned in order to muke sections 271-272 
applicable, liz., where in a suit, under section 44 (section 180 of this Act) 
or in which the plaintiff alleged the defendant to bo his tenant the 
latter set up in himself proprietary title to the land and denied the 
position as tenant or trespasser, (6) where in a suit under Chapter 
XiV (Chapter XII in this Aci,) the defendant pleaded that the plaintiff 
had not the proprietary right entitling him to institute the snit and (c) 
where in a suit under section 121 (present section 59), a dispute as to 
the proprio'ary right in the land was raised. All these three classes 
of issues will raise questions of proprietary right undt'r this section, 
which is however wider and more general than section 271. The 

rulings under the Act of 1926 are therefore still applicable ; for 

instance where in a suit under the old section 44, the civil court to 

which the issue of proprietary title was referred found against the 

person setting up the title, tho latter could not turn round and claim 
to have V'Cen admitted to the tenancy of the land.^ 

The expression “ in any suit or proceeding in a revenue court ” 
is very wide, but it is submitted, is confiuod to one und^r the Act, 
that is, to one mentioned in tSchednle iV. There miy be other suits 
or proceedings in revenue courts which f.iH or might fall outside that 
Schedulo, and the section will not touch them. 

3. Tho expression “ a question of proprietary right is raised ” is 
wide enough to include a plea oi jus ter In to the land. Jf this view is 
correct the decisions to the contrary on the expressions used in the earlier 
acts are now wrong.* Under the Agra Act of 1926, a question of pro- 
prietary right must have arisen between the p irties claiming such right 
in the court of first instance and must have been in issue in the appeal. 

It was held that a question of proprietary title was raised where 
the respondent was ready to support a judgment on the question of 
proprietary title.* 

A question of proprietary title was said to be raised when the 
defendant in a suit for arrears of rent said th.it he held no longer as 
tenant blit as sub-proprietor under a setiloment made diiect with him 
by the Settlement Officer'* ; or where in such a suit or in one for eject- 
ment he pleaded that the plot had been allot.ted to him on a perfect 
partition between himself and the plaintiff* ; or that the plot was in his 
proprietary title® ; or that he had acquired title by adverse possession 

1 Vahadeo Pratad v Bamidhar, XVII U. 11 23i=l9JtJ K. L) 263. 

2 Ramadhar v Partib Natain Sniffh, XII U L) 121 =l2 Li B Uev. 237 ; Baij 
Nath Rai v. Snbarna Kuari, 19.54 A. Li. J. 655=»1934 A. 1, K All. 654=XV D. D. 
(H. C ) 118=15 L. K Rev. 426=18 H. D. 257 i Risal Singh v. Hira, 1940 R. D. 11 
(H. 0.) 

3 dianna Lai v. Fateh Sinqh, 39 I. C. 938=3 B. and Cr. L. J. 20S ; Lachni 
Naratn v. Sardar Kmir, B. R. 4 of 1919=111 U. U. 29, Shea Balak Stngh v. 
Bhirqu Smqh. IV U D 281 

4 Dishe»bwar v Sugundhn 1 All 366 

5 As in M-’ioa Ram v Kishen Behaii, B R. 10 of 1903. 

6 Sakhawat Ah v Svraj Prasad, 14 A. L. J. 140. 

1 Muhammad Mohsin Khan v. Shea Prasadj 2 U. P. L. R. (B. R.) 35=1V U. D. 

47 . 
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or ttat ho held as sir^ ; or how much of the sir in dispute between co- 
sharers was of one of them or in a suit for ejectment under section 
58(a) of the Act of 1901 (now section 175) that the defendant held the 
laud ill malikana (proprietary) rights, for which she paid neither rent 
nor revenue,® or that defendant is the mortgagee of proprietary rights,' 
but not when the defendant in a suit for ejectment pleads that he holds 
under an unexpired lease,® or that the defendant in a suit for ejectment 
cultivates the land as co-sharer® or where in a suit for ejectment the 
defendant pleads that he holds under a lease from some other person and 
that the plaintiff has no right to sue^ ; or where in a suit for arrears of 
revenue by a co-sharer or inuafidar, or for profits, the defendant or one 
of the defendants denies the title of the plaintiff or pleads that it has 
been destroyed by twelve years’ adverse possession ; or where the defence 
is that the plaintiff is not a co-sharer but a tenant,® or where though 
admitting the proprietary title of a co-sharer his right to proprietary 
possession is denied ® Where in a suit for arrears of rent brought by 
a mortgagee, the defence is that the mortgage has been redeemed and 
the plaintiff has no right to sue, a question of proprietary title is 
raised.*® 

"Where in a suit to eject a tenant under section 58 (a) of the 
Act of 1901, the defendant pleaded that she held maltkana (or 
proprietary) rights in the land and that she paid neither rent nor 
revenue, and the first court found in favour of the latter contention, 
a question of proprietary title was held to be involved.** 

Where in an ejectment suit from land said to be sir, both parties 
claim ownership of it, and defendant says that it was mortgaged by him 
to plaintiff and he has redeemed it from him a question of proprietary 
title is raised.*® 

Where two co-sharers divide a plot, assigning parts of it exclusively 
to each of them, and one of them does not give up possession of the 
plot assigned to the other and on a suit by this other to eject him as 

’>■ Rnmjat v. Uuthai Lai, 1 L R Rev. 28 = 111 U, D. 656=6 Rev. and Cr. 

L J 67. 

* Abu Jaiar v. Muhammad Kasim, 1930 A. I. R All 657=11 L. B. Rev. 270. 

3 Raj Bahadur -v Jisnda, 25 A \7. N 252=2 A. L J. 786. 

* Kalaamal v Samand, 1 1 A. L J 113=35 All. 157 ; Arjun v. Prag, IH 

U. D 546 ; Dhirja v. Mithan Lat, 74 I. C 914 (A.) ; ^Jaujadik v. Ram Jatan, 
VI U. D. (H C.) 31=1923 R C 60.5=5 L R Rev 14; Rami as v Ram Fatal, 
11 Rev. and Cr. L. J. 30=Vt U. D 275 ; Lalman v Shankar Singh, 1934 A. L. J. 
746=1934 A I. R All. 832=4 A. W. R 304=XV U. D. (U. C.) 77—15 L. B. Bar. 
401=19 B. D. 253 

S Surajmal v llira, 37 All. 94. 

9 Indar v. Deojit, 4 A, L. J 1. 

7 Bar Prasad v. Tajammul Husain, 16 A. L. J. 239=4 Bev. and Or. L. J. ll®i 
diaaeot‘'d from in Kundm v Jawihir, 1 L R Rev. 108=1V U. D. 102. 

8 Kulsum V. Bartdi. 8 A. W. N 65 

9 Ram Sewak v Tika, SLR. Rev 353=IX 0. D. 32=VIII U. D 125=-1927 
B. C. 398. 

1® Girwar Lai v. Kalian, 8 L. R Rev. 202=Viri U. D. (O. C.) 189=-1927 B. 0. 
178. 

11 Raj Bahadur v Jasoda, 2 A. L. J 786=25 A. W. N. 259. 

*3 Khutur V. Bhola Nath, XIV U. D. 268=14 L. B. Rev. 606. 
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a trespasser, he claioas as a co-sharer, a question of proprietary title is 
raised.* 

Where in a suit for ejectment of a subtenant by the plaintiff alleging 
himself to be the tenant-in-chief, the zamindar intervenes, is made a 
party and pleads that he realises the rent from the defendant, a question 
of proprietary title is raised.* 

Where in a suit for ejectment from a plot against a tenant on 
the giound that he had allowed a third person to build a house on the 
holding the plo.i was that the house was not built on the holding but 
on a plot of which the plaintiff was not the zamindar it was held 
that no question of proprietary right was raised in respect of the plot 
from which the ejectment was sought.* 

A plea that the defendant is a rent-free grantee not coming under 
section 19i does not raise a question of piopriefary title. But if the 
plea is that he is propiietor, or under-proprietor, under section 192, the 
case may come under this section. 

Where the right of a person to represent a deceased owner is denied 
in a suit for profits, section 286 will apply.* 

Where proprietary rights are set up only as regards a part of the 
land, and the trial court dismisses the whole suit, there ought to be two 
appeals, one to the District Judge and one to the Commissioner as 
regards the two parts of the land.* 

A person recorded as mortgagee of a share although part of it has ^ 
been redeemed, is not recorded as having the particular proprietary I 
right which would entitle him to maintain a suit under section 226.® 

4. Suit under Chapter XII — ^Vhether the plaintiff is or is not 
recorded as having the propiiefary right entitling him to institute the 
suit is immaterial, and therefore sub-section (3) of section 201 of Act 
II of 1901 and the rulings thereunder are of no effect now. The 
expression ‘ tho proprietary right entitling him to institute the suit ” 
occurring in the Act of 19 i 6 is not exactly the same as “proprietary 


1 Dalijitv. Kaeheru, 57 All. 387=1835 A. I B. All. 83=4 A. W. B. 683=162 
I. 0. 192=.XV U. D (H. 0.) 260=18 R. D. 479. 

2 Abdul Bao/v. Masihuddin, 1928 A, I. B. All. 409=IX U D. (H. 0.) 172. 

3 A/uA. Shahbir v. Zainul Abdin, 1927 A. I. B 411. 56l=VlH U. D. (H. 0.) 72— 
11 B. D. 681. 

♦ Madad Ali v Shanuher AU, 63 1. C. 103—4 U. P. L. R. 9. 

6 Jackton v. Sarjit Stngh, 15 A. L. J. G— 3 Bev. and Cr. L. J. 11. 

3 Jwala Pratad y. Irihad Muhammad Khan, 46 All. 512—1925 A. I. B. All. 50— 
VI U. D. (H. C.) 107—10 Bev. ocd Cr. L. J. 169—5 L. R. Rev. 146—1924 R. 0. 
121, 184—83 I. G. 245—9 B. D. 388. 
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right, for a person may be a proprietor and yet he may not have a right 
to sue for profit during a particular yeai.* 

There is no difficulty as regards suits under section 226 (by a co- 
sharer, for arrears of revenue paid on account of another co-sharer), 
section 227 (by a rauafi'lar or assignee or re^^enue for arrears of revenue 
due to him as such), section 228 (by a fa'.uqdar or other superior pro- 
prietor for arrears of revenue or rent due to him as such), section 230 
(by a co-sharer for profits against a lambardar) and section 231 (by a 
co-sharer for settlement of accounts and his sliare of the profits against 
another co-sharer). If the plainiiff's status as muafiihir, assignee of 
revenue, taluqdar or superior projiiietor is disputed, the Oourt may adopt 
the procedure of section 286. A Single Judge has however held that 
if the plaintiff in a suit under section 22G is a recorded co-sharer, the 
defendant cannot plead that he has not the proprietary title until he 
can establidi the fact in a proper civil suit.* A suit under section 224 
(by a lambardar for arrears of revenue, village expenses and oihor dues) 
presents some difficulties. If the plaintiff is not recorded as l.imbardar, 
can a Revenue or (Jivil Court fry the question whether he is a lainb.ir- 
dar ? The definition of lambardir in .section 4, Land Revonuo Act, and 
the rules framed by the Board of Revenue for the ii[ipoinlmont of lambar- 
dars show that the person appointed must bo a co-^ha^er in the mahal 
and in possession of his share ; bat there have been cases in which 
thekadars and mortgagees in possession who cannot really be .said to be 
co-sharers (a thekadar being only a tenant) have been appointed as lambar- 
dars. If a person suing as lambardar is not recorded as a lambardar, 
we find it laid down in section 233 (A) and (e), Land Revenue Act, that 
a Civil Court cannot entertain the claim of any person to such office. 
Hence it seems that suli-seoiion (L) is not applicable to such a case. The 
Revenue Court will have to decide that question incidentally as any 
Other question of fact in the suit for the purpose of disposing of it. 
What the section probably means is that in such a case if the plaintiff 
is not recorded as a co-sharer an<l his status as a co sharer is denied, 
the Court may adopt the procedare of sub-section (1). Of course, it is 
possible that a person appointed as lambard.ir is by mistake not recorded 
as such. There is no bar to the trial of the question whether the 
plaintiff was in faxt appointed as lambardar, though thore is to the 
question whether ho is entitled to bo so appointed. Hence, in the case 
of such a mistake, the piocelme of sub-section (1) seems to be open. 

5. Where of two parlies claiming sir, one is in possession in virtue of 
some supposed right or claim and is neither a sub-tenant nor a tre.spasser 
a suit under sections 175/179 does not lie. A right to hold sir 
disputed by two rivals is a question of proprietary title excluded by 
section 286 E.xp. II from a Civil Court jurisdictions.* 

6. Question not previously determined This is essential. 

1 i/uft Abdul Join Khan v Ubaid Otlah Khan, 19.S2 A. I. R. All. 169=1931 A. 
L. J 1076. 

2 Om Prakash v. Juqul Kislwre, 1934 A. I. R. All. 347=XV U. D. (II 0 ) 114= 
15 L R. Rev. 383=18 R. D. 257 

> llanraj Singh v. Jang Bahadur, 16 L. B. Bey. 137~° XV U. D. 650. 
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7. Court shall frame an issue and submit record to com- 
petent Civil Court. — This is imperative * The parties cannot be 
referred to a civil suit nor can the ItaTenao Court try an issue as to 
proprietary title, rfeciioii 10, Civil Procedure Code, does not apply. The 
proper course is an issue * 

In Oudh it was held that where the plaint iff is recorded as having 
proprietary rights entitling him to institute the suit, the Revenue Court 
is not competent to go behind the record and receive evidence and 
itself try the question of proprietary title.® 

In a case of a real and bona fide dispute upon the question of 
proprietary title, an issue must be framed and submitted to the Civil 
Court for decision and should not bo decided by the Revenue Court 
itself A decision by the Revenue Court on such question is ultra vires 
and can not operate as estoppel or res judicata.* 

If the Civil Court decides the issue ex parte, it has jurisdiction under 
the provisions of section 141 and 0. 1) of the Code of Civil Procedure 
to set aside that decision and proceed to decide on the merits.® 

The Court to which an issue is sent must he competent to entertain 
a suit of the value of the property the tide to which is in question.® 
There the revenue court sent the issue to the Munsif whose pecuniary 
jurisdiction was upto Rs. 4,000 only but the value of the property in 
dispute in the suit was much more, though the valuation of the issue 
sent for trial was only ils. 700. The High Court directed the proceedings 
to be transferred to the Subordinate Judge. 

8, Explanation I. — Untenable plea. This gives effect to the 
Board’s view.’ 

Where the claim to proprietary title is clearly untenable, section 286 
does not apply.® 


1 Ewaz Singh y. Dan Kuar, 1935 A. L. J. 408-=19Jt5 A. I. E, All. 303=*XVI 
U. D. 119=193.5 R D 93=451 I. C. 927 ; Ram Gopal v. Bahu Ram, XX U. D. 336 
—1939 R. D. 128. 

* Garg Dm v. Debt Charan, 1930 A. L. J. 284=14 R. D. 151. 

5 Sahlc Ram v Bhu<iar Singh, XVII U D. fll 0.1 59=1936 R. D. 93, relying 
on Gajadhar Smqh v Ear P.asal, 1926 A, I R. Oadh 426—94 I. C* 693 J Durga 
Prasad V. Haza i Smgh, 33 All 799=8 A. L. J 1025=11 I C. 16 

♦ Uuh. Ubaidulliih Khan v Huh. Abdul Jalil Khan, 1 937 All. 628=1937 A. 
I. B. All. 481—1937A L. J. 979=1937 B. D 302. 

6 Basant Lai v. Chiranji, 1934 A. I. B. All. 86=1934 A. L. J. 351=14 L, B. 
jRev. 884=17 B. D. 1051=X1V U. D. (H C.) 135. 

® Dan Kobt v Ewaz Singh, 53 All. 62=1931 A. L, J. 8=1931 A. I. R. All. 
28=XIl U. D (H C) 3=11 L. R. Rev 300=14 R. D. 654, 

1 In Mannu v Suchit, 111 U U. 650=1 L B Rev. 19=4 B. D. 447 ; Dhanpati v. 
Chandrtka, IV U. D 22=1 L. B. Rev. 67=6 B D. 122. 

® Ram Manaoor v. Court of Waids, 1941 B. D. 326, 
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9. Explanation II. — This overrides the rulings to the contrary.* 

The explduation does not apply where the defendant’s title is 
denied.® 

A question of proprietary right does not include the question of nature 
of possession, i. e , whether lii.id is hold as sir or khudkasht? 

Under the present explanation, the question must he as to the 
character of the land whether it is sir or khudkasht and not as to 
the character in which the land admitted to be of one of the characters 
is held Hence a plea that the defendant holds as mortgagee of land 
admitted to be sir raises question of proprietary title.* Compare this 
with the case next cited. 

Where the defendant assignee of mortg.ngor’s rights under a usufruc- 
tuary mortgage of z.unmdari including sir in a suit under section 180 
claims certain land which is . dr in the village as his sir a question of 
proprietary title was held not to arise in view of explanation II to 
this section.® The revenue court had in this case, a suit under section 
180, referred an issue as to whether the defendant was proprietor, to 
the civil court and dismissed the suit on tho latter’s affirmative finding, 
and on appeal to the District Judge the finding so far as it affected 
the sir was challenged. The lessee after assigning his proprietary 
rights to the defendant h.id relinquished his previous rights as lessee 
in his favour. It was hold that as no other issue regarding proprietary 
rights was raised before the District Judge, an appeal lay not to him 
but to the commissioner. 

This is not reconcilable with tho Board’s view and seems to be 
wrong in view of the present explanation II. 

10. Sub-section (2). It prescribes the civil court’s duty. There 
is no separate appeal from the finding of the civil court, although the 
finding may be challenged on appeal from the decree, but not on 
revision from the revenue court decree based on such finding.® 

11. Sub-section (3). The revenue court shall proceed to 
decide. — This is imperative and shows that when the revenue court 
has framed an issue and referred to a civil court, the suit is not over 

1 Such aa Dalchand v Shamla, 2 A. L J 17t5»=>i5 A W. N 4G ; Bin'Unhuiari 
y. Gopul, 35 All 183 ; Miharaj of Btnares v Vijut N irnn Siiff'i, B It. 14 of 1914 ; 
Hardat Singh y. Bar»aU,V U. D 134=1922 K C 181=3 L R. Rev. 265=1922 
It. C. l81 = 6 K. D 18, aad oilier caaea. Tne expl.iiiatiuu waa given effaot to in Net 
Rnm y. Ilargovind, 1929 A. L J. 289=1828 A. I It All 764=131 I 0 755= 
XU D (H. C ) 78 =10 L R Rev. 97=13 R D 15 It does nol apply to anita filed 
under Act II of 1901. Jai Jai Mam y. Jauhi, 27 A. L. J. 864=10 L. B. Rev. 
300-=X U. D. (H. C) 242=13 B. D 663. 

* Daljtt y. Kacheru, 57 All. 387=1935 A 1. R. All 83=4 A. W. B. 683=1934 
A. L. B 953=152 I. 0 192=XV U. D. (H.C) 260=18 R. D. 479. 

3 Bindrahan Katiar v Ganga Ram, 1940 A. L. J 573=1940 E D. 274. 

♦ Ramakanl Singh v. Bent Madho, XIX U. D. 159 = 1938 R. D. 397. 

5 Ram Chandra Singh v. Misn Lai, 1937 All. 958=1937 A. L. J. 1204=1937 
A I. B. All. 790=1937 R U. 532. 

6 Salyir Nidhan tianerji v. Huh Huzalhar Ah) 1931 A. L. J. 854=1932 A. L B. 
All 47=X1V U. D. CH C.) 21=15 R. D. 681, 
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80 Ear as it is concerned. When the civil coart finding comes back, 
it has to decide accordingly. 

12. Res judicata. — Where the deEendant in a suit by a recorded 
oc-sharer was not a recorded proprietor oE the share in respect o£ which 
profits wore claimed, the fact that he did not raise the qaestion o£ 
proprietary title does not debar him Erom raising that qaestion 
subsequently.! 

The decision under section 286 on a question oE title raised as con- 
templated by the section is res judicata in a subsequent civil suit 
between the parties,* even though the Court be oE an Assistant Collector oE 
the second class in a suit o£ a value less than Rs. 200, and the subsequent 
suit be oE a larger value.* An ex parte decree Eor arrears o£ rent 
establishes the relation o£ landlord and tenant.^ and the right o£ the 
plaintiff to sue alone.* An ex parte decree for arrears o£ rent of an 
Assistant Collector second class was held not to bar a suit for declaration 
oE title o£ the tenant, the suit being directed to the civil conrt by an 
Assistant Collector first class under section 199 o£ the Act of 1901® v^now 
this section.) Where the Collector as an appellate Court decides that A 
is a tenant and not proprietor, and A does not appeal to the District 
Judge, he cannot sue in a Civil Court for a declaration of his proprietary 
title.! 

A mortgaged his zamindari to B and took back the land as tenant of 
B. A sued to contest a distraint made by B. It was held that the 
mortgage had been discharged, and B had no right to hold the land as 
mortgagee. B now sued to recover possession as mortgagee. It was 
held that the Revenue Court decision did not operate as res judicata as to 
the discharge of the mortgage as there the suit was by a tenant against 
his landlord, and not by a landlord agiinst his tenant, and the only 

! Abdullah Khan v. Bundi, 11 I C 710. 

* Salik Dube v. Deoki Dube^ 2 A. L J. 334=»27 A. W N, 1 ; Beni Pande v. 
Kouthdl Keshore, 29 All 160=^4 A. L. J 53=27 A. W. N. 6 ; Jhamola v. ffanviant 
Singh, 1922 A. I. B. All 129=20 A. L J 340=8 Bev. and Cr. L. J. 139, 190=V 
U. D. (a. C.) 41=3 L. B. Bev. 177=66 I. C 915=4 U. P. L. B. 113=7 R. D. 107 ; 
Iswar Dutt V. Ram Kirgal, Xll \J D 3S=15 B D. 215; Amar Singh v. Oobind 
Ram, 49 All 606=25 A. L J. 387=1929 A. I. R. All. 717=VIIl U. D. (H. 0.) 119 
—8 L. R. Rev. 122=1927 R C. 108=101 I. C. 50l=ll B. D. 615, but see 
Sarju Prasad v. Mahadeo Prasad, 54 All 786=1932 A. I. R, All. 483=1932 A. L. 
J. 511=16 B. D. 400. 

3 Shahsada Smgh v. Muhammad Ahmad AU Khan, 6 A. L. J. 917=32 All. 8=3 
I. C. 954. 

* Muh. Karamat AU Khan Ganesh Lai, NlllM.'O. (H. 0) 123=101 I. 0. 
516=1927 R. 0. 113=11 R. D 620. 

5 Sardar Singh v. Bil Kutr, 7 L R. Bev. 406=Vn U. D. (H. 0.) 230=1926 
R. C. 511=98 1. 0. 981=1927 A I. R. All. 145=10 B D. 315. 

* Sarabjtl Mai v. Rum Khelawan Mai, 8 Bev. and Cr. L. J 201=66 I. C. 714 
(A) =4 D. P. L. B. 90. 

1 Kalyan'7. Ttkiram, 1 lad. Oa. Zbi •, Rahmat Khan 'T. Talib Husain, II U. D. 
761. 

T. A.— 108 
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point in issue iras the discharge of the mortgage and not the proprietor' 
ship of the land.^ 

If the Court does not act under sub-section (1), its finding on title 
would not have the effect of res judicata, Taufiq-un~nissa v. Taskin 
JBanu,^ in which case the question of title was not decided in the 
previous suit for ejectment. What the Assistant Collector had done 
was to hold that question had been decided by an earlier decision of a 
competent Court. As a matter of fact, the final decision in the earlier 
suit showed that the question was left undetermined. 

Where a Revenue Court in a suit for ejectment holds that the pro- 
prietary title of the plaintiff is not proved, the decision operates as res 
judicata as to other lands, which were not the subject of the suit, but as 
to which the plaintiff’s title was based on the same transfer or 
transaction.^ 

Where the parties have litigated in a civil court whose decision 
was in a prior profits case before the revenue court which decided on its 
basis, the decision is res judicata iu a subsequent suit for profits in 
which the shares of the parties are in dispute and no fresh issue need 
be sent to the civil court * 

13. Sub-section ( 4 ). — (7/. the opening sentence of section 200 
of Act n of 1901. In the case mentioned an appeal lies to Civil 
Court. To come under this sub-section an issue as to proprietary or 
under-proprietary title must have been referred to a competent Civil 
Court and decided. It is not necessary, as it was under the old Act, that 
in the appeal also the question should be iu issue.^ 

Where on an issue being referred, the parties compromise deciding 
between them the ownership of the land in dispute in a suit under sec- 
tion 180 and the Revenue Court after the return of the finding holds 
that the plaintiff could not sue alone as other co-sharers in the land 
existfd, this is a finding that the compromise was entered into by persons 
incompetent to compromise, and the issue as to proprietary title is 
still in issue. An appeal will therefore lie under sub-section (4) to the 
District Judge.® 

14. Question of proprietary right not raised. — It has been held 
that if a tenant does not set up a proprietary title when he had the 
chance to do so in a suit of the nature contemplated in section 286 he 
will not bo allowed in any subsequent civil or revenue proceeding to 
agitate that question.^ 

^ SuraJ JiTuar V. C/iel tiavi, 41 All 369=17 A L J. 352=19 I C. 591=5 B, 
and Gr. L. J. 154=1 U. P. L. R. 193. 

2 16 I. 0. 239. 

3 Buru Mai V. Sunder Lol, 21 A. L J. 330=.l924 A. I. R Ail. 10=1923 B C- 
105=V U. D. (II 0.) 169=4 L. R. Rev. 165=9 R. and Or. L. J. 191=72 I. C 165= 
=7 R. D. 87. 

♦ Slava Bane v. Bajman, 1938 B D. 441. 

5 Rudder v. Chheda, 1941 R. D 693, poiDtiiip; out diflercnce between the two Act*. 

® Parmanand Lai v. Aehaibar, XVII U. D. 85. 

2 Behari v. Sheohalak, 29 All 601 (where a persoD alleged to be a tenant in a ajnt 
for ejectment allowed a decree to be pa-ised against him ex-purte) ; Lai Singh v. KhaUg. 
Singh, 6 A. L. J. 259 (where m eait for arrears oE rent the defendant, alleged to be a 
tenant, did not set ap the proprietary right which ho Bought to claim aubsequently). 
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15. No suit for refund lies for money paid under a decree for pro- 
fits in favour of recorded co-sharers,* or to restrain execution of such a 
decree.* 

A suit for arrears of rent for less than Ks. 50 comes within the sub- 
section and if a question of proprietary title is put in issue, the remedy 
of the aggrieved party is an appeal to the civil court and not a revision to 
the Board.* 

The restrictive expressions used in sub-section (4) should be noted. 
An appeal will be to the Civil Court from the Revenue Court decision 
only when (1) an issue as to proprietary right was raised in the suit or 
proceeding, (2) and was referred to a Civil Court and decided by it. A 
case where a Revenue Court does not refer an issue of proprietary right 
to a Civil Court is not mentioned. The appeal would go to a Revenue 
Court which will correct the Lower Court’s error and refer or have the 
issue referred. 


16. Rules to give effect to this section made by the Provincial 
Government are as follows *.■— 


Ifi. A revenue court shall, before forwarding the record to the 
civil court under the provisions of section 286 of 
Process-fee to be paid the Act, require the party who has raised the 
by party raising the question of proprietary right in the land in suit to 
pay the process-fees for the issue of notices by tho 
civil court for the attendance of the parties between whom such question 
has arisen and shall note in its order forwarding the record to the civil 
court that such process-fees have been realized. Such fees shall be 
charged in court-fee stamps according to the scale prescribed in Chapter 
XVII of the General Rules, (Civil), 19,34 or in Chapter III (Rule 166) 
of the Oudh Civil Rules 1928, as the case may be. 


17- Where a record is received by a civil court with a notice that 

the necessary process-fees have been paid in the 
Notice to parties. court which has forwarded the record the coart 

receiving the record shall issue notices to both parties without cost as to 
the first date of hearing fixed by it. 

18- Where an issue on a question of proprietary right is framed by 

a revenue court under the provisions of section 286 
*** submit the entire record of 

the case to the district judge who shall forthwith 
forward it to the competent civil court for the decision of that issue. 

19. The date of despatch of the record to the civil court shall he 
entered in red ink by the AMmad in the remarks 
roister'*" ^^* ^***^**”'* column of the mislband register. When the record 
‘ is received back from the civil court together with 


1 Mahdbir Pratad v. Basant Lai, 17 A. L. J. 1028 

2 Shabhir Ilatain v. Ghulan Biusain, 1923 A. I. R. All. 437=72 I. 0. 276=5 
L. B. Rev. 144=10 Rev. aud Or. L. J. 181=1923 R. C. 216=8 R. D. 439- 

S Shib Karan Singh v. Jetoa Kunaar, 1936 D. B. 29=XVII U. O. 14. 
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its finding on the issue the date o£ return of the record shall be similarly 
entered in red ink in the remarks column of the misiband register. 

20. Before the record is consigned to the record room the AUmad 
of the court shall classify the papers on the 
Classification of papers reference file added by the civil court and put them 

in natA» A and uaiAt B. . ... .j-d .u i i i T, 

in rtaihi A or 7iatht Jd, as the case may be, and shall 
note the classification against each paper entered in the general index 
of the reference file received from the civil court. 

287. If in nny appeal filed niider the provisions of sub- 
Procedure in appeal Section (4) of section 286 the appellate 

when matertal for de- Court has iiot before it all the material 
teimining question of necessary for the determination of the 
reoMd.*^*'^ °° question of proprietary right it may either, 

(a) remand the case to the civil court which decided the 
issue on the question of proprietary right, or 

{b) frame a fresh issue with respect to such question and 
refer it for trial to any subordinate court of com- 
petent jurisdiction. 

1. The section reprodncos in effect section 272 of the Act of 192S 
and corresponds to section 201 of the Act of 1901 and to section 208 of 
the Rent Acts. 

Proprietary right includes under-proprietary right, (vide section 246.) 

2. If in any appeal, etc. — ^The opeiation of the section is confined 
to an appeal to a Civil Court from a decision of a Revenue Court which 
had referred an issue as to proprietary right to a Civil Court and which 
had decided the case accepting the finding of the Civil Court. 

Questions of tenant right in chnl courts. 

288. (/) If in any suit relating to agricultural land 
Procedure when instituted in a civil court, any question 

plea of tenancy raised regarding tenant right arises and such 
in civil court. question has not previously been determined 

by a court of competent jurisdiction, the civil court shall frame 
au issue on the plea of tenancy and submit the record to the 
appropriate revenue court for the decision of that issue only. 

Explanation — A plea of tenancy which is clearly untenable 
and intended only to oust jurisdiction of the civil court jshall not 
be deemed to raise a plea of tenancy. 

(2) The revenue court after re-framing the issue, if neces- 
sary, shall decide such issue only, and return the record together 
with its finding thereon to the civil court which submitted it. 

(3) The civil court shall then proceed to decide the suit, 

accepting the finding of the revenue court on the issue referred 
to it. • * . ■ . 
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(4) The finding of the revenue court on the issue referred 
to it shall, for the purposes of appeal, be deemed to be part of 
the finding of the civil court. 

1 This corresponds to section 273 of the Act of 1926, substituting 
“any question regarding tenant right arises” for “the defendant 
pleads that he holds such land as the tenant of the plaintiff or of a 
person in possession holding from the plaintiff ” and adding “ and such 
q^uestion has not previously been determined by a court of competent 
jurisdiction,” giving etfoct to current views.' 

Section 273 of the Act of 1926 corresponded to section 202 of Act II 
of 1901. 

2. While section 28G provides for revenue cases where a question of 
proprietary title is raised, this section provides for civil cases where a 
plea of tenancy is set up. 

The section applies to a civil suit for ejectment of a person taking 
possession without consent and for mesne profits where the defendant 
sets up tenancy. 2 The section lays down only a rule of procedure.* A 
thekadar defendant could raise an issue under the section.* 

Where a defendant pleaded that he was the tenant of a person other 
than the plaintiff, he had also to allege that sach person held the land 
from the plaintiff and was or had been in possession.® 

It would not comprise a case where the person who is said to have 
let him in was bolding the land adverse to the plaintifi: or against his 
wishes. A lambardar can hardly be said to hold from a co-sharer. 

The expression ‘ any question regarding tenant right ’ is very general, 
and may include a question regarding the relation of landholder and 
tenant or the class of tenancy or any of the incidents of tenancy, or eject- 
ment, surrender or abandonment, etc. But the issue that has to be 
referred is on the plea of tenancy, which prima facie means only a plea 
as to the relationship of landholder and tenant. 

3. And such question has not been previously determined by a 
court of competent jurisdiction — This is now made expressly essential. 
The question of tenant right most have been determined and by a court 
of competent jurisdiction. A Civil Court cannot except on appeal, 
determine a question of tenant right ; and if it has done so, the question 
will not be said to have been previously determined by a competent 
court, so as to bar (he application of the section. The decision must be 

' Sarju V. Bindethari, 11 A. L. J. 691. See also Lola Singh v. Raghubir Naratn, 
1928 A. J. B. All 366=1X U D. (H 0.) 161=9 L. B Rev 138=116 I. C. 275—12 
B. D. 223. 

2 ilvih. Mutlim V. ifa^arania, 50 All 130=25 A L. J 545=1927 A. I. B. All. 
369=VIir U. D. (H. C ) 224=1927 B. C. 273=103 I. C. 271=8 L. R. Rev. 260= 
11 B. D. 180. 

3 Bahu Ram v. Ram Narnin, 1930 A. L. J. 1251=14 E. D. 656. 

* liahand Swarup v. Ktthunehand Singh, 1935 A. I. B. All 382—XVl U. D. 132 
=1935 B. D. 111. 

6 See Ruh. Yaqub v. Beohu, 3 L. B. Bev. 21=8 B. aol Cr. A. L J. 66=65 I. C. 
261=5 B. D. 38. 
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as to the tenant right and not as to the character o£ the land, e. g., 
-whether or not it was agricultural land, or as to the class o£ tenancy, 
e. g., whether the tenant is of a particular class. 

4. The Civil Court shall. — The section is imperative, and if the 
courts below have tried the question themselves, the case will be sent back 
to follow the procedure of the section. A class of cases in which the 
section is applicable is where a zamindar or landholder snes to eject a 
person as a trespasser and the defendant sets up the plea of tenancy. 

Now it is not necessary for a defendant setting up a tenancy in the 
land to say that he is plaintiff’s tenant in respect of the land, as he had 
to do under the repealed enactments^ Bat he must raise a question of 
tenant right, and if he does not, the section will have no application. ‘ 

A claim as to joint tenancy with the plaintiff will raise a question 
regarding tenant right.® 

A mortgaged his zamindari to JB and then sold it to C who redeemed 
the mortgage. C sued in a Civil Court to eject a cultivator D. D 
pleaded that he was a tenant of B and had acquired occupancy rights, but 
did not deny C’s title by purchase or redemption. Held^ this section 
applied.* A plea that defendant is tenant of plaintiff and other co-sharers 
does not render the section inapplicable.® 

A plea in a suit to cancel a lease, on the ground of the lambardar’s 
want of authority, to the effect that he granted it with the consent of all 
the co-sharers, is a plea under the section.® 

The procednra laid down here should be followed. The pro- 
cedure is compulsory and section 29 L is not applicable.^ It is incum- 
bent on the court of first instance to act according to the section,® and 
not to return the plaint for presentation to the proper court,® and, if it 
has omitted to do so, the court of first or second appeal may either cure 
the defect by proceeding according to the section, or return the record 
to the original court for it to .so act The dcci'jio'i of the Civil Court 

1 Rikhai Rai v. Sheo Pujan Singh, 7 A L J 960. 

* ffnr Bilat v. Dalla, XtV U D (II. C ) 10.6=14 L E Eev. 670 will bold good. 

3 Under the Act of 1926, such a claim did not fall under section 273 of the Act, 
RaniKnti v. Kamta Praiad, 1934 A. I R All 404=XV U U. (11 C) 32=18 «■ 
D. 102 

* Dalip Singh v. Udho Singh, II U D. 699 See also Paghpnli Vizia Nand Bahidaf 
V. Hargovind Rai, 1931 A. I. R. All 211=122 I. 0- 597=15 R. D. 3.36. 

5 Bhaum v. Ram Dayal, 1921 A. I R All 58 = 19 A. L J. 850=8 Rev and Or. 
L. J. 2=3 L. B. Rev. 10=IV U. D. 744=64 I. C. 426=6 B D 334. 

6 Kali Din v. Ram Pat, 1923 A. I R. All. 534=9 Rev. and O'. L. J. 185=»1923 
B. 0. 172—73 I. C. 953=V U D. (H. C.) 171=4 L. R. Rev. 167*=7 B. 0. 93. 

7 Bhauni v. Ram Dayal, 19 A. L. J. 850—IV U. D. 744. 

S Kura Singh V. Chhallu, 8 A. L J. 320=.! 0 I. C. 849 ; Alaroiw Sarup v. 
Nanda, 13 A. L J. 249=28 I. C. 568 

8 Raghmaih v Qaneih, 1 L. R. Rev. 38. 

Madari'7. Kamar-un-nissa, 24 A W N. 113=1 A. L J. 212 ; Mare v. Gawd 
Sahat, 25 A. W N. 46 ; Mah'idea Praiad v. Ramdhari, 2 I. 0. 455 ; CAeiflio" '7- 
Nanhe Singh 1930 A. L. J. 1085—1930 A. I. B. All. 796=XI U. D. (H. 0.) 286- 
11 L B. Rev. 264=14 B. D. 617. 
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should follow the final decision of the Bevenne Court/ and it cannot 
object to the validity of the decision/ 

Nor can it on review reverse its previous decision, based on the 
Revenue Court finding, on the ground that it had committed a mistake 
in referring an issue to the Revenue Court as the suit did not relate to 
an agricultural holding/ 

5. Where the section does not apply. — The section has no appli- . 
cation where the decision on the question that may be remitted will have 
no effect on the decision of the Civil Conrt.^ There, in a suit for 
redemption, one of ths pleas was that the defendant held the land not as 
mortgagee but as tenant. The courts found that the plaintiff had failed 
to prove the mortgage he sought to redeem. The suit fails on that 
finding. 

The section is not applicable to a snit by a Hindu son for cancellation 
of a perpetual lease of a fixed-rate holding granted by his father on the 
ground of absence of any legal necessity for it ; an unauthorised lease by 
the manager of a joint family is not a lease from year to year so as to be 
valid to that extent.® 

6. Where defendant cannot plead tenancy — Where it is no 
longer open to a defendant to plead tenancy, he having denied his 
position as tenant in a previous suit, this section has no application.® 

A was B's tenant. B sued to eject him but his snit was dismissed 
by the first Court and decreed in appeal. The Board of Bevenne 
dismissed the suit. B obtained possession in e.vecutioQ of the first 
appellate decree. A's application to execute the Board’s decree was 
dismissed as time-barred. Then B's son sued to eject A as a trespasser. 

A pleaded an existing tenancy. The proper course is to refer an issue 
to Revenue Court. ^ 

7. Revision. — No reversion lies from an order under this section.® 

8. Agricultural land. — Before referring, the Court has to satisfy 
itself that the suit relates to an agricultural land.® The Bevenne Court 
to which an issue is referred cannot go into that qaestion.^® 

1 Chaoh T Kallu, II U. D 723. 

2 Sura] Ghulam Singh v. Chablal Sitigh, 14 I. C. 347 ; Shiamlal v. Anantram, 

17 I. C 302. 

3 Khhan Chand Singh y. Unhand Sirup, 1931 A L. J. 889*=~1931 A. I. R. All. 
91=X1I U. U (U. C.) 39=132 I. 0. 8l5=H L. B. Rev. 362=15 R. D. 16. 

* Gauri Jtai v. Manorath, 10 A. L. J. 513=17 I. C. 520. 

5 Banieari v. Ram Satan, 1929 A. I. B. All. 387=^119 I. C 436=X U. D. (H. C.) 
234=10 L. R Rev. 293=13 R. D. 396. 

B Rajmangal v. Uachinnon, 18 1. C. 875. 

1 Bhawan v. Uadan Mohan, 38 All. 533=^14 A. h J. 734. 

« Dhan Dei v. Chotey Lad, 39 A. 254=15 A. L. J. 227=38 I. 0. 828. 

B Chotey Lai v. Dhan Dei, 111 U. D. 285 ; Kishen Chand Singh v. Mukand Sarup, 
1931 A. I B. All. 91=Xn U. D. (II. 0 ) 39 

^0 Ib , Sher Alum Khan v. Muhammad Said Khan, III U. D. 123=1 U. P. L. R. 
(B. R.) 11=6 Rev. and Or. L. J. 17—52 I. C. 228=5 B. D. 527. 
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Where a Civil Court in a previous suit held the land not to be 
agricultural and decided it on that basis, the question is res judicata in 
a subsequent suit.^ 

A lease for the collection of grazing dues, although it was a 
theka, and constituted the thakadar a tenant, was held not to be in 
respect of land.* This is no longer true, as land includes land let for 
pasturage Land let for tethering cattle, building, growing vOgetaides, is 
not land.* But see the decision on Letters Patent Appeal cited in footnote 
5 below. 

The section does not apply when defendant admits his tenancy 
under plaintiff but not for agricultural purposes.* 

Where the Munsif refers an issue under the section and dismisses 
the suit for ejectment as trespasser on the revenue court finding that 
defendant is plaintiff’s tenant, and on appeal the District Judge affirms 
the revenue court finding on the merits, it cannot be urged in second 
appeal that the land is not an agricnliural land and so no reference 
should have bean made, as the principle of section 290 empowers the 
District Judge to decide the case on the merits.® 

Suit relating to agricultural land. — Mr Justice Piggott in, DAan 
Det Kunvcar v. Chotu Zul,® said '* it does not seem to me possible to read 
the opening words of section 202 of the Tenancy Act of 1901 as if they 
were limited to suits instituted in a Civil Court relating to an agricul- 
tui'al holding, and to nothing else. The words used are wide and 
general, and 1 do not feel justified in limiting their application. 1 
conceive that if a suit bo instituted in a Civil Court, part of which 
relates to an agricultural holding and part to other matters, the 
provisions of section 202 must be applied to so much of the suit as 
does relate to the agricultural holding .... Finally, I can see no good 
reasons for taking the words “ an agricultural holding,” as used in this 
section, out of the general principle that words in the singular number 
involve the plural. I think the section applies equally to suits relating 
to a single agricultural holding and to a uuinfier of agricultural holdings.” 
The learned judge then proceeds to observe that a suit for possession of 
zamindari villages alleged by the defendant to be held under a theka 
is a suit relating to a number of agricultural holdings (i. e., the holdings 
of each individual cultivator) and therefore within the purview of 
section 202 of the Act of 1901. Mr. Justice Walsh, on the other 
hand, was of opinion that where a suit is for possession of zamindari 
property against a person alleged by the plaintiff to be his discharged 
servant who on dismissal refused to give up possession, it is not a suit 

1 Krishna Kant v. Basdso, VI U D. 346=6 L R Rev. 18=1925 B. 0. 12—9 
B. D. 296. 

2 39 All. p. 685. 

3 Bhanea Chander Singh v Babu Nandan Singh, 1935 A. I. R. All. 562=1935 
R. D. 63=XVI U. D. 202. 

4 Ibid. 

6 Babu Nandan Singh v. Phuneah Singh, 1937 A. I. R. All. 105=1937 A. L.i- 
46=1936 R. D. 543. (L P. A. trom the deciaion id 1935 A. I, R. All. 662.) 

3 39 All. 264=15 A. L. J. 227=38 I. C. 825. 
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relating to an agricultural holding, and does not come within the section 
because the defendant sots up a theka to justify bis possession. He also 
differed from Mr. Justice Piggott as to the case where a theka comprises 
land and objects which are not land.^ 

9, The civil court shall decide, — ^Tho decree is of the Civil Court, 
though it must be according to the decision of the Revenue Court on the 
question of tenancy. 

The only question referred to under section 288 is of tenancy and not 
of the class of tenancy and if the Revenue Court finds that the defendant 
in the civil suit is a tenant, the Civil Court must dismiss the suit,^ 

See note 4 atite. 

10. Whether Civil Court can give a declaration as to ten- 
ancy— Fn /taja Ram v. Moti Begam^ a single Judge gave a declaration 
that the defendant held as a tenant, in a case where the plaintiff 
admitted the tenancy but denied the proprietary title which the 
defendant asserted. So in AH Jafar v. Phulwanta.* In both these 
cases the relief claimed w.is ejectment of the defendant as trespasser oo 
account of denial of plaintiff’s title while the defendant was a tenant, or 
in the alternative, a declaration that the defendant held only as tenant 
and not as proprietor. 

Where the defendant does not want the class of his tenancy 
determined, the Revenue Court may still decide his claim to be a 
tenant.® 


11. An order returning a plaint is appealable.® 

12. Sub-section (4). — There is no appeal from the Revenue Court’s 
finding to Revenue Court, or to a Civil Court from such finding or 
from an order reversing such finding on review ^ But on an appeal from 
the Civil Court decree, that finding may be challenged. 


t See also Niiar Hvtain v. Sundarlal, 25 A. L. J. 1025=^VIII U- D. (H. Oi) 242 
•=104 1. C. 292—8 L B Rev. 284—1927 R C. 300—11 B. D. 339. 

2 Khaderu v- Sri Nath, XII U. D. (IL G ) 65=12 L. R. Rev. 35—129 I. 0. 563— 
16 B D. 162. 

3 II U. D. 755. 

♦ 13 A. L. J. 843—30 I. 0. 546. 

6 kalicharan v. Silal, 1 U. P. L, R. (B. R.) 32—53 1. C. 82— III D. D. 293—4 
R. D. 115. 

6 Raghuncith v. Garnish, 18 A. L. J. 214—42 A, 222—6 Rev. and Cr. L. J. 76— 
IV U. D 760—54 I 0. 381—1 L B. Rev. 38—2 U. P. L. R. 79=6 R. D. 361. 

7 JoJehai V, Javoahar Lai, 1937 All 521—1937 A. I. B. All. 600—1937 A L. J. 

699— XVIII U. D. (fl. 0.) 99=1937 R. D. 271. 

T. A.— 109 
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13 Rules framed by the Provincial Government to give effect to 
the provisions of this section are given below^ 

On receipt of a record under the provisions of section 288 of 
the Act for the decision of Ihe issue on the 
from civil question of tenancy, the Collector shall forthwith 
forward the record to the appropriate revenue court 
for the decision of that issue. 


21 . 

Beferenoe 

court. 


22. On receipt of the record the AJilmad shall immediately make 
an entry thereof in tho register of rofereuoes 


Entry in the register 
of references. 


maintained under rule 23 aud shall endorse on tho 
reference the serial number of the said register. 
When the record is sent back to the civil court together with the finding 
of the revenue court, the date of the return of the record shall be 
similarly entered in the remarks column of the register. 


23. For references received under the provisions of section 288 of 
Beeister of referenr-HH ^ register of references shall be maintained 

in the court of each assistant collector of the first 
class in tho following form : 


Serial number of reference. I 

Serial number of case on 
the file of civil court. 

Name of oivil court mak- 
ing reference. 

Pargana and mauza. 

Name of parties. 

Nature of case with refer- 
ence to section of law. 

Date of receipt of record , 
with reference. I 

Date of return of rrcord 
with finding. 

1 

1 

) 

1 

a> 

b 

0 

a 

0 

m 

1 

2 

3 

4 

6 

6 

7 

8 

9 











24. 

Beference file. 


(a) IThe papers added to the record of the civil court, while it 
is in the revenue court, shall not be classified and 
put in nathi A or B, but shall be kept in a single 
file called “ the reference file.’’ A serial number shall, however, be 
endorsed on each paper, as it is entered in the fly index and brought on 
the reference file. 


1940. 


1 These rulee were published in the United Provinces Gazette dated 13tb April, 


f 
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(5) The reference Ble shall be added to the civil court record as 
soon as the revenue court has recorded its finding and the record so 
prepared with the finding shall be returned direct to the civil court from, 
which it was originally received. 

25. References received from the civil courts shall be shown 
separately in the monthly progress report of cases 
Beference to be abowa submitted by revenue courts to Collector and also 
ID tlie fortoightly business statement submitted under instruc- 

tion No. 19, relating to general conduct of business, 
Revenue Court Manual, Part I, Chapter I. 

Conflict of jurisdiction. 

289. Where either a civil or revenue court is in doubt 
Power to refer question whether it is^ Competent to entertain any 
of jiirisHictton to High suit, application 01 ’ appeal, or whether it 
Court or Gbief Court. ahould direct the plaintiff, applicant or 
appellant to file the same in a court of the other description, 
the court may submit the record with a statement of the reasons 
for its doubt to the High Court or the Chief Court, as the case 
may be. 

(2) Where any suit, application or appeal, having been 
rejected either by a civil court or by a revenue court on the 
ground of want of jurisdiction is subsequentlv filed in a 
court of the other description, the latter court, if it disagrees 
with the finding of the former, shall submit the record with a 
statement of the reasons for its disagreement to the High Court 
or the Chief Court, as the case may be. 

(3) In cases falling under sub-section (i) or sub-section (2) 
if the court is a revenue court subordinate to the collector, no 
reference shall be made under the foregoing provisions of this 
section except with the previous sanction of the collector. 

(4) On any such reference being made, the High Court, or 
the Chief Court, as the case may be, may order the court either 
to proceed with the case, or to return the plaint, application or 
appeal for presentation to such other court as it may declare 
to be competent to try the same. 

(5) The order of the High Court or the Chief Court, as the 
case may be, shall be final and binding on all courts subordinate 
to it or to the Board. 

1. This corresponds to section 267 of the Agra Act of 1926 and to 
section 124;A of the Oudh Act. 

Section 267 of the Act of 1926 corresponded to section 195 of Act 
II of 1901. Cf, Order 46, rr. 6, 7 0. F. 0, 
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2. The reference should bo made under this section, and not under 
Order 46 of the Civil Procedure Code.* A reference is. permissible 
only when the Court entertains a doubt about jurisdiction and give.s 
expression to it in its order, otherwise the High Court will refuse to 
interfere, although the Lower Court may have acted on the applicarjon 
of one of the parties.* Where the doubt is not as to the forum in which 
a suit, application or appeal lies, but as to whether a suit, application or 
appeal lies at all, this section is inapplicable.* 

3. Sub-section (l) refers to a case where a court enterlains a doubt, 
which may be due to conflicting decisions,* as to its own competency. 
The Court has disoretion to make a reference or to decide the matter 
itself by deciding the question of competency and either entertaining 
the suit, etc , or returning the plaint, etc. for presentation to the proper 
court. If it refers, it must state the reasons for its doubt. 

4. Sub-section (2) refers to a case where a court of one description 
has decided against its own competency and rejected a suit, etc. The 
word reject is unfortunate. It would not, it is submitted, include a 
oa-e whore a plaint, etc., is returned for presentation to the proper court. 
The section is applicable only when on such rejection, the litigant has 
filed it in a conrt of the other description, and the latter disagrees with 
the view of the court of the first description. In .such a case, the Court 
of the other description must make a reference to the High Court, giving 
reasons for its disagreement. The sub-section is irapertitive and a 
reference must be made with a statement of the reasons for disagreemoiil * 
The court cannot dismiss the suit without making the reference.'^ 

5. Sub-section (3) requires that sanction of the Collector should bo 
obtained by a subordinate revenue court before making a reference. 

290. When in a suit instituted in a civil or revenue court, 
Plea in appeal that appeal lies to the district judge or to 
anit was institated io the High Court or the Chief Court, as the 
wrong court. gj^gg jjg^ objection that the suit was 

instituted iu the wrong court shall nor be entertained by the 
appellate court unless such objection was taken in the court of 
first instance j and the appellate court shall dispose of the appeal 
as if the suit had been instituted in the right court 

1 Mttdho PraJtash v. Bhondi Lai, 1 A. W. N. 145. 

2 Ruoram v. Chanderhhan, 3 A. W. TJ. 136 ; Sri Narain Singh v. Ban Kumar 
Singh, 14 I. 0. 123. 

3 Janor V Mingoor Khan, 1 A L. J 37 ; Badha Mohan v. Badha Pratnd, 1 Leg. 
Rem 58 (H 0) 

4 Qud»ia Jnnn. Zahid Husain, 57 All 854=-1935 A I. R. All. 546=1935 A. L. 
J. 482=XVI U. D 200=1935 R U. 159. 

5 Ahtan Alt v. Gori Lai, 1937 B. D. 244-=XVIir U. D. 17.5. 

3 Jhrahim v. Bharat Singh. XVI D. t>. ??=1935 B. D. 
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291 - (/) If in any suit such objection was taken in the court 

Procedare when objeo- instance, and the appellate court 

lion was taken in the has before it all the material necessary for 
oouit of first instance. determination of the suit, it shall dispose 

of the appeal as if the suit had been instituted in the right 
court. 

{ 2 ) It the appellate court has not before it all such materials, 
and remands the case, or frames issues and refers them 
for trial, or requires additional evidence to be taken, it may 
direct its order to the court in which the suit was instituted, 
or to such court as it may declare to be competent to try 
the same. 

( 3 ) No objection shall be taken or raised in appeal or other- 
wise to any such order on the ground that it has been directed 
to a court not competent to try the suit. 

1. Sections 290, 291 reproduce in effect sections 268 and 269 of 
the Agrj. A ciof j.926 which repiodnced sections 196 and 197 of the Ad 
of 1901 and corresponded to sections 207, 208 of the Rent Acts. They 
correspond to sections 124 B, 124 0 and 124 D of the Oudh Act, 

2. Suit instituted in a Civil or Revenue Court, etc.— The 
word suit seems to limit the application of these sections to suits contem- 
plated by this Act. i. e., to suits which are within the purview of this 
Act. Suits which are wholly outside the scope of this ct are not 
amenable to the treatment of these sections. For instance, a suit for 
compensation for use and occupation of land, so far as it is not 
provided for by section 180 is wholly outside the Act. Section 180 
only applies to occupation or retention of occupation of agricultural land 
without consent and if the status of the occupier was recognised as 
that of a tenant, e. g., by the owner ejecting him as a tenant, no suit 
for use and occupation lay under section 34 of the Act of 1901 or section 
44 of the Act of 1326 or lies under section 180 of this Act. Hence, a 
suit for compensation for such use and occupation prior to the ejectment 
of the occupant was not within the purview of Act II of 1901, nad 
sections 196, 197 of that Act (corresponding to present sections 290, 291) 
could not be applied to it.* 

Again a claim for possession and mesne profits by a co-sharer 
in a village against another co-sharer or the lambardar who is alleged 
to have wrongfully dispossessed the plaintiff is outside the scope of the 
Tenancy Act, and hence if the claim for mesne profits is dismissed 
by the Civil Court on the ground of want of jurisdiction, these sections 
can not be applied to it on appeal, so as to justify the appellate court 
in passing a decree for profits under section 231 of the Act.* But if 

1 Chidda Singh v. Map Ram, 10 I C 244. 

2 Aminullah v. Hajira, 3 A. L. J 767=26 A. W N 222 ; see aleo Sheo Baran 
Singh V. Bhagxenn Sahai, 17 A. L J. 313 ; Dhyan v. Tliahur Rai, 15 All 25«=12 
A. W. N. 138 See Sr» Krishna Bal r. Ghulam Stibhan, 17 0. Q. 55*=1 0, L, J. 
167=23 I. C. 460. 




870 U. P. Tananoy Aot— Procedure and jurifldiotion [Chap. XIV 


the suit in the Oivil Coart had been for mesne profits only, these 
sections would have been held applicable.' 

I£ this view is correct, and hearing in mind that all suits mentioned 
in Schedule tV must be brought in some revenue court or other, the 
sections must be limited in their application to cases where a Revenue 
Court suit is brought in and entertained by a Civil Court under an 
impression that it has jurisdictiou and an appeal is taken, as it mnst 
be taken, to a superior Civil Court. Even this appears to be too wide, 
for section 290 also speaks of suits wrongly filed in a Revenue Court 
in which an appeal lies to the Civil Courts. Hence, the further limitation 
seems to be that if the suit, wrongly brought in a Oivil Court, had been 
brought ill a Revenue Court, an appeal would have lain to a superior 
Civil Court. This narrows down the section in the first iustance to 
suits mentioned in section 265 (1) (o') and specified in detail in 
Group of the fourth schedule. One argument against this is that 
if the legislature intended to put this narrow limit it would have plainly 
said so instead of using the general words at the oommeucemeat of 
section 290. 

Section 265 (1) (5), (c), (d) and section 265 (.3) provide for other 
ca«e3 of appeals to the Civil Courts ; but these cases do not depend upon 
the plaint alone ; they may arise on the plea of the defendant, Either 
section 290 or 291 is not applicable to any of these cases, or is 
applicable to every one of them, for no ground of distinction ejcists. 

In Jagar Nath, Singh y. Damodar Singh, ^ the reversioner of a 
Hindu fixed-rate tenant brought a suit against their landholder under 
section 79 of Act TI of 1901 ^present s. 18’1) in a Revenue Court after 
the death of his widow. The defendants cl timed title to the fixed-rate 
holding in dispute under a sale from the wi<low. It was held that since 
the defendants obtained possession under a .sale from the widow, the 
reversioner could not be said to have been dispossessed and hence 
section 79 did not apply. The District Judge on appeal, however, 
purported to act under section 197 of the Act of 1901 (present s. 291). 
It was held that since a plea of jurisdiction was raiesd, an appeal lay to 
him and he could Act under section 197. The reasoning, if not the 
rlecision, requires reconsideration. 

At one time it was assumed rather than decided that these sectioas 
were very liberal ; but now some doubts have tieen cast on this view. 

3. Civil suit in Revenue Court. — In this connection it must 
he remembered that section 242 limts the scope of suits that may be 
instituted in Revenue Courts to (i) suits mentioned in or of the nature 
of suits mentioned in Schedule IV, and (t’l) in which, on the cause 
of action alleged, the Revenue Court can grant relief, alihough the 
relief asked for from the Civil Court may not be identical with that 

1 Saiiiunlt,!n v. Fida Tlusnui^ 19 A L. J. 194=1921 A. I. R All. 112=IV U. D. 
71S=-7 R arifi Cr, L J Hfi=2 L K Rev .57=1922 R. C 600=61 I. 0. 385>= 
6 R. n. 203. 

* 1931 4. L. J. 603=1932 4. L B. 411. 37=vl33 I. 0. 473=16 R. D. l06. 
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which the Revenue Court can grant. Where a suit ostensibly o£ a civil 
nature is brought in a Revenue Court, it has to satisfy itself of the 
existence of these two conditions. If either or both do not exist, 
the plaint should bo returned for presentation to the proper court. 
Should, however, the Revenue Court entertain it sections 290, 291 
would come into play only when an appeal from the Revenue Court 
decision lies to the Civil Court. If not, section 276 would not give a 
right of revision to the High Court, but under section 275 the Board 
of Revenue may revise it. What is the test of an appeal to the Civil 
Court from the Revenue Court in such a case ? The allegations alone 
in the plaint, as held in Revenue Court suits wrongly brought in Civil 
Courts {^mde next note) ; or those allegations plus the objection as 
to jurisdiction, etc., which make appeals lie to Civil Courts under 
clauses (6), (c), (d) of subsection (1) and subsection (3) of section 265. 
It is submitted that in such cases the allegations in the plaint do not 
consi.itule the sole test but that the objections in the defence should 
also be considered in determining whether a Revenue Court decision is 
appealable to the Civil Court, as held in the decisions cited below. 

Where a Civil Court suit is brought in a Revenue Court, an 
appeal from the decision, if the suit had been institnted in the Civil 
Court, would have lain to the Civil Court, and, hence, it may be said 
that as an appeal in the suit would have lain or lies in a Civil Court, in 
whafever class of fori the suit was or is brought, the Civil Court of appeal 
can act under these sections and the question of jurisdiction is immater- 
ial. But this overlooks the fact that the decision of the Revenue Court 
however wrong or ultra vires may not be appealable to the Civil Courts 
at all. In the cases noted in the footnote, the suits were brought in 
some Revenue Court or other, and the Civil Court of appeal was held 
bound to give the benefit of these sections or of the corresponding 
sections of Act XII of 1881 to the litigant.^ In other words, the 
Court of appeal should not in such a case dismiss the suit on its arriving 
at the conclusion that the suit was wrongly instituted in the Revenue 
Court, whether in afiirmauce of the decisiou of the first Court, ^ or in 
reversal of such decision,^ and more so, if the objection was not raised 
in the first Court.* 

1 Kaniz Rasul v. A«hraf-un-nis>a, 22 A. W. N. 156 ; Bansidhar v. Behari, 8 
A. W. N. li ; Debt Siran v Debt Saran, 6 All. 378=4 A. W. N. 122 ; Madho Lai 
V. Sheo Frasad, 12 All. 419=10 A. W. N. 162 ; LocAim i\7arow v. ^Aaaani jDi«, 
4 All 379 ; Badri Nath v. Bhajan, 5 All. 191 , Sheo Prasad v. Awudh Singh, 6 
All. 440=4 A. W N. 144 Manohan v. Bhura, 29 I. G 565 ; Girvoar v. Sita Bam, 
11 All. 31=8 A. W. N 282 ; Lai Man v. Dm Dayal, 8 Rev. and Ot. L. J. 138=V 
U. D. (H. 0 J 29=3 L. R. Rev. 149=8 R. U. 571. 

2 Debt Saran v. Debt Saran, 6 All. 378 ; Bharat Indu v. Khetsidas, 9 I. C. 848 ; 
Ahmadaduin Khan v Majlis Rai, 5 lili. 438 ; Brijbhawan v Mandi, 7 A. W. N 140. 

3 Baneidhar v. Behari, 8 A. W. N 74 ; Lachmi Naruin v. Bkaaani Dm, 4 All. 
379 ; Qanga Sahai v Rat Kumar, 1 I. 0 902 ; Manohari v. Bhura, 29 I. C 565 ; 
Ranjtt Singh v, Diwan Stngh, 9 A. W. N. 176. 

4 Madho Lai v. Sheo Prasad, 10 A. W. N. 162=12 All. 419. 
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It was held to be right in ignoring the question o£ jurisdiction.^ 

I£ there wero sufficient materials on the record, the appellate Court 
was not justified in remanding the case but should have decided the 
case itself.® 

4. It was held that there is a distinction between muafi. and guzara. 
When tlie rel itionship of landlord and tenant does not exist between the 
parties there may be guzara hut where such relation does exist between 
the parties, there is a muafi. The provisions of chapter IX apply 
to a suit tor possession of land held as rent-free muafi, and not by way 
of guzara and Civil Courts have no jaiisdiction to entertain such 
suits.® 

5. Revenue suit in Civil Court. — Where a Revenue Court 
suit is wrongly brought in a Civil Court, the question has arisen 
whether a Civil Court of appeal to which an appeal, if any, from a 
Civil Court decision must be lakeu. is bound to act under these sections 
on it? coming to a decision that the suit had been wrongly brought in 
the Civil Couit. In Oudh, it was held that it was not bound to act 
under the sections.* 

The matter came before a Bench of three Judges.® There, the 
allegations in the plaint, said to be the sole te'st of jurisdiction under 
section 242, in a suit for possession against an alleged trespasser, showed 
that the defendants claimed title to the land (agricultural) in dispute 
through the landholder, the suit thus falling under section 183. The 
suit was however filed in the Mansif's Court which returned the plaint 
for presentation to the proper Court. On appeal from this order, the 
District Judge quashed the order and remanded the case to the Munsif 
for disposal. On the matter being brought up to the High Court in 
revision, it was hold that since the JIunsif had no jurisdiction, the suit 
being cognizable by a Revenue Court, no appeal lay to the District 
Judge whose order was therefore without jurisdiction, and section 2i)l 
did not apply. 

This means that if a District Judge entertains an appeal which does 
not legally lie in his Court, he cannot act under sections 290, 291 and 
that these sections are inapplicable where the Civil Court had on the 
allegations in the plaint no jurisdiction to entertain the snit unless an 
appeal from the decision of the Revenue Court in which it should have 
been brought lies to the Civil Court. 

1 Badrt Nath v. Bhnjan Lai, 5 All, 191 ; Girwar Singh v. Sita Earn, 11 All. 31 | 
Bai Kikhen v Har Sarup, 3 A. W. N. 20, are bad law now. 

2 Hajid-un-nnaa v. Muhammad Hamid Alt Khan, 2 A. L, J. Il8 ; asa Ahmai-uA- 
din Khan v. Majlie Rat, 5 All. 438=«3 A. W. N. 69. 

^ Bhaguan Singh v. Bighethar Nath, 20 O. G 37, rslyiug on Soj/uroni v. AToJo/ 
AU, II U. D 219=3 B. D. 121. 

^ Lai Jang Bahudur Singh v. Bishethar Baksh Singh, 4 0. C. 314. 

5 Ram Iqhal Rat v. Telggart, 53 All 75=“1930 A. I. R. All. 713*=1930 A. L. J. 
1233=-XI1 0. D. (H G) 28=-ll L R Rev 349=127 I 0 434=14 R. D. 612, relied 
on in Kaght v. Atiharfi Stngh, 1938 All. 754'=1938 A. L. J. 720‘=1938 B. D. 714. 
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It was also held that section 290 applies only to cases in which, i£ 
rightly instituted in a Civil or Revenue Court, an appeal lies to the 
District Judge according to law, and cannot, consistently with the 
provisions of the Act, such as sections 242, 265, apply to suits wrongly 
instituted in a Civil Court in which, if rightly instituted in a Revenue 
Court, an appeal would have lain to the Ksveiiue Courts. 

This means that in the case of a plaint filed in a Civil Court, the 
appellate Court, should examine the allegations therein to see if it could 
have been bled in a Revenue Court, and, if it could have been, whether 
under section 265 or 271, an appeal from the decision would lie to the 
Revenue or the Civil Courts, if the latter, the appellate Court may act 
under sections 290, 291. If the former it cannot. 

The Judges differed as to whether there was any distinction between 
groveland and grove, and held that a salt for a declaration that plaintiff 
is the absolute owner of certain trees in a grove and for an injunotion 
in respect of his right to appropriate the produce of the trees, is not 
cognizable by the Civil Court as Revenue Coart can grant relief and also 
that section 290 does not apply if it is not clear that if the suit had 
been filed in a Revenue Court, an appeal would have been to the District 
Judge.^ This is extending to some extent the rule laid down in the 
three judge case. 

In Bahadur v. Prabhu Narain Singh, ^ the landlord sued a grove- 
holder in a Civil Court for ejectment for breach of condition by conversion 
into a bnilding site. The trial Court held that over half the land still 
rohiineJ ils character as grove and dismissed the suit. The District 
Judge on the fiuding that the grove had lost its character by faot of the 
building decreed it. On appeal to the High Court, jurisdiction was 
first pleaded as the suit was one which came within section 172. It 
was held that the District Judge was empowered to act under section 
291 inasmuch as the value of the suit being over Rs. 200, an appeal, 
even if the suit had been instituted iu the Revenue Court, would have 
lain to him. 

In Jagan Nath v. Balvaant Singh,^ a suit was brought in a Civil 
Court by a zamindar for a declaration that A was not the adopted son 
of B, and that A's son C was not the grandson of B. B had been an 
occupancy teuant, and the plaint alleged that fact, and also that A had 
not been adopted by B, and that C was not the grandson of 3, that C 
was therefore not an occupancy tenant as he claimed to be in proceedings 
under section 39, Land Revenue Act, bat a mere non-occapancy tenant. 
On these allegations, the real dLspate was to the class of C’s tenancy, 

t Bakrtd* Mian v. Bhagwan Din, 57 All. 922=>1935 A. L. J. 520al935 A. 1. B. 
All. 608=-l935 E. D. 220=.AVI U. D. 285. 

2 1931 A L, J. 408=53 All. 636=1931 A. 1. B, All. 653=XII U. D. 104=15 
E. U. 436=12 L. B. Bev. 290. 

3 44 All. 692=20 A. L. J. 570=1922 A. 1. B. All. .372=1922 B. G. 301=V 
U. D. (H. 0.) 57=3 L. E. Bev. 235=8 B. and Or. L. J. 263=4 0. P. L. B. 194=68 
I. 0. 247=7 B. D, 170. 

T. A.— no 
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and the suit lay in a Revenue Court without a right of appeal Lo the 
District Judge. 

Under the present Act the explanation to section 242 would prevent 
the Civil Court from enlerlaiulug the suit and grauiing iha lelief 
claimed although it was masked a« one for declaration only. Under Aet 
II of 1901, the Civil Court jurisdiction was not barred but it could 
lefnse to exercise i's discretion of granting a declaratory decree ^ 

The original Civil Court held it bad jurisdiction and on the merits 
decreed the suit. The District Judge held that the Civil Court had no 
jurisdiction and without going into the merits dismissed the suit, which 
was quite wrong. He should have either acted under these sections 
or at the most returned the plaint for prosentalion to the jiroper 
Court. On second appeal, this was reversed and the case directed to bo 
sent back for trial on the merits. In Letters Patent Appeal, a Bouch 
of two Judges ruled that since the suit did not lie in (he Civil Court 
at all, the District Judge could not entertain the appeal and act under 
these sections, and upheld the decision of the District Judge dismissing 
the suit. The decision in effect was that the suit in the Civil Court was 
misconceived and must be dismissed. 

In J3echu v. Nand Tiam,® a suit for ejectment of a person who had 
admittedly been the plaintiff’s tenant but who was said to have become 
a trespasser by denying the tenancy was filed in a thvil Court The 
trial Court finding that a contract of tenancy was proved dit-imsscd the 
suit on the ground that on the allegations in the plaint ho had no 
jurisdiction as the suit should have been filed m a Revenue Couit, On 
appeal the District Judge was aske I to act under sections 107 of 
Act II of 1901 (now ss. 290, 291.) While considering that the sections 
did not apply, he took up the case as if they did, and dismi-.-iod the appeal 
as from a Revenue Court decree on the ground that no appeal lay to him.. 
On appeal to the High Court, a single Judge held that those .sections only 
applied to suits in which an appeal lay in any event to the Civil Courts, 
whether they are instituted, in the first instance, in the Civil or the 
Revenue Court. 

In Ram Charan v. Sheoraj,^ a person admitting himself to have 
been a tenant of a bolding sued the zamiudar and a co-tenant for 
restoration of possession on the ground that he had beeen illegally 
ejected under a decree which did not bind him. There can be no 
question that he should have sued in the Revenue Court under section 
79 of Act II of 1901 (present s. 183). The two Courts in the 
district dismissed the suit on the ground that the suit should have 
been filed in the Revenue Court. On second appeal, a single Judge 
upheld this decision on the ground that section 196 of the Act (present 
s. 290) only applied to a case which bad been instituted in the 
wjong Court, but on appeal had come before the Court to which 

1 See Birham Khuahal v. Sumera, 35 All. 299, and other cases cited under sections 
59, GO, and 272. 

2 12 A. L, J. 902. 

» 28 Ail. 464—3 A. L. J. 226—26 A. "W. N. 91. . 
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an appeal wonld have lain i£ the snit were rightly instituted in the 
prescribed Court. 

A suit for tho oioctment of a person admitted to a tenancy even under 
a lease given by a person alleged not to possess the necessary authority 
lies in a lieveime Court, and if brought in a Civil Court, section 290 
cannot be applied.^ 

It will be noticed that in all these cases, the High Court Judges have 
proceeded on the view that the Civil Court should have been the forum, 
of appeal if the case had been brought in the right Court and the fact 
that the Civil Court is the only forum of appeal for the suit as brought 
is immaterial, 

Sadam Singh v. Sabta Kuar^ takes the opposite view and holds that 
so long as the decision of the Court in which a suit has been instituted, 
whether made rightly or wrongly, is a decision from which an appeal 
lies to tho District Judge, sections 196, 197 of the Act of 1901 applied. 
This case was doubted in Beoliu Ram v. Nand Ram? and dissented from 
in Ram Iqhal v. Telfsari Kuari^. This seems also to have been tho ratio 
decidendi in Ram Narain Singh v. Rampat,^ whore a suit which should 
have been brought under section 79 of Act II of 1901 in a Revenue Court 
was brought in a Civil Court, and was dismissed by tho two Courts in the 
district for want of jurisdiction, and the same learned Judge who subse- 
quently decided 12 A, L. J. 902 was of opinion that the District Judge 
could have acted under section 197, and remitted an issue to ascertain 
whether, regarded as a Revenue Court suit under section 79, it was within 
limitation. 

Other decisions which take tho latter view are i—Chaturhhuj v. 

decided by the same Judge as Ram Char au v. She o Raf, 
who however doubted whether section 167 of Act II of 1901 (now s. 242) 
barred the civil suit, and applied section 196 of that Act ; Naubat Singh 
V. Baldeo Singh, ^ a two Judge decision which applied the said section 196 
on the ground that in the civil suit a plea of jurisdiction was taken, and 
therefore even if the suit had been instituted m the revenue court such 
plea would have made the decision appealable to the District Judge; 
Bartana Kuar v. Ram Lagan,^ a single Judge decision ; Jaimal Singh v. 
Ouseley,^^ a Bench decision ; Bholai Khan v. Abu Jafar^^ a bench decision, 
holding that section 196 applied even though the suit was dismissed on 


I Sunditr Lai v Kifayat Buiain, V U. D. (H. 0.) 22='1922 B. 0. 14=8 R. and 
Or. L. J. 126=3 L. E. Bev. 134=8 R. D. 529. 

* 2 A L J. 119 (2 jadges). 

3 12 A. L. J. 902 (cited on tbe last page). 

♦ 1930 A. I. R. All. 713 (F. B.)=1930 A. L. J. 1233=14 R. D. 612. 

5 10 A. L J. 178. 

6 9 I. 0. 1005. 

^ 28 All. 464=3 A. L. J. 226 (cited above). 

8 9 I. C. 666. 

8 H U. D, 718. 

1“ II U. D. 750. 

II 21 All. 267=19 A. W. N. 65, 
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a preliminary point without a trial on the merits ; Jami v. Baldeo,^ a 
bench decision. 

Sanvsal v. MurH,^ indicates a limilaliun lo the application of section 
291 on any view of the matter. There a lease for seven years provided 
that if the lessee failed to deliver possession at the end of the lerm, he 
would be liable to pay rent at. double the rate mentioned in the lease, i. e., 
Rs 400 instead of Rs. 200. The lessee did not vacate the land, and the 
lessor sued him for ejectment under section 58 (h) of the Act of 1901. 
The lessee pleaded the benefit of section 67 of that Act. The Revenue 
Court held that an increase of Rs. 5 could be equitably awarded and 
decreed neeordingly. The lessor then sued in a Revenue Court for rent 
at the rate of Rs. 400. The plaint was returned for presentation to 
the Civil Court, which also refused to entertain it, but on appeal the 
High Court directed the District Judge to proceod under section 197 of 
that Act. That officer then held that the suit wss for arrears of rent and 
had been in the first instance rightly instituted in the Revenue Court, 
and that, tli it heliig so, the suit, though subsequently brought in a Civil 
Court, wa« a Revenue Court .suit, as to which the previous decision of 
the Revenue Court operated as res judicata. On appeal to the High 
Court, the point principally urged was that the suit was for daimges for 
breach of the covenant to deliver up possession, and that the parties hav- 
ing assessed the damages in the lease itself, the claim should have been 
decreed. Piggot, J. upheld the decision of the District Judge as to m 
judicata and also ruled that the covenant if enforced would contravene 
the provision of section 67 of the Act of 1901. 

Hence, it seems that even if section 291 applied to a suit improperly 
brought in a Civil Court, the case has to he decided as a Revenue Court 
sait under the provisions of the Tenancy Act and subject to all the 
limitations.and restrictions contained therein. 

On a consideration of the recent decisions the following positions are 
clear : — 

(i) Sections 290, 291 apply where a suit is, according to the plaint 
allegations, in Group A of the Four lb Schedule and triable by 
an Assistant Collector of the first class and exceeds Rs. 50 
in value, or the liability to paj' rent or the amount of rent 
annually payable or the amount of rent payable separately to 
one or more of a number of co-sharers, or in a suit under 
Chapter Xlf liability to pay revenue or the amount of the 
revenue annually payable has been in issue in the first conrt, 
and the decision of that court on that point is challenged 
in an appeal from the decree of that court. 

(H) These sections do not apply if the allegations in the plaint show 
the suit to be one of those contemplated by Schedule IV, and 
it has been brought in a Civil Court. 


» 11 A. W. N. 191. 
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The application of the sections to suits, the decisions in vrbich 
become appealable to the Civil Court only because a question of 
juribdiclioci has been decided and is an issue in the appeal as completed 
by sec.r.ion 265 (3) is not clear Onder the literal interpretation of the 
earlier rulings, there was no hesitation about the application of the 
sections But now there is ; in fact one may not be wrong in saying 
that the sections do not apply to such cases. The recent rulings render 
the sections almost useless. 

One of the primary rules of interpretation of statutes is to take the 
words in t.lieir etymological or dictionary or definition sense and not to 
add to or subtract from the words used, unless the section as it stands 
is meaningless or is absurd. There is nothing in the words of sections 
290, 291 to make them meaningless or ab.surd. Hence no words should 
be added to them. All the rulings from 12 A. L. J. 902 onwards add 
such words as ‘‘ rightly or properly ” between “ suit ” and ‘‘ instituted ” 
in section 290, or “on the allegations in the plaint” after “when” 
in the same section. 

The latler addition might have been deemed to be justified it a con- 
flict of jurisdiction between Civil and Revenue Courts was involved in 
the seciions. Bat their plain object is to ignore llie question of juris- 
diction altogether and to proceed with the determination of the appeal 
as if no such question existed. 

Let us consider the case adumberated in section 265 (3) which 
makes a Civil Court the court of appeal in suits under the Act because 
of a defence as to jurisdiction. Section 265 (3) shows that the 
question of jurisdiction should have been decided and should be in issue 
in the appeal. The application of sections 290, 291 will in such an 
e\eut arise because the trial court has decided a question of jurisdiction, 
aud if the literal meaning is to be given to the words ‘‘ suit instituted in 
a civil or revenue court ” the Civil Court of appeal, if it disagrees with the 
decision of the first court on the point, will ignore the issue and proceed to 
decide the rest of the ease itself on the materials on the record or on that 
and extra material on new issues or addiiional evidence. It will not 
return the plaint for presentation to the proper court, or dismiss the 
suit. The objeotion lo jurisdictiou, if any, of the first court is thus 
removed. 

The only case in which the application of sections 290, 291 may 
arise is where the objection is that the suit as framed did not lie in the 
Civil or Revenue Court in which it was brought but should have been 
brought in the Revenue or Civil Court That will raise a question of 
jurisdiction, and the remarks made above apply. 

6. An appeal lies, etc. — Ho appeal lies in a Small Cause Court suit 
and in such a case these sections cannot be applied. As shown above 
this expression means an appeal lies properly and according to law, and 
not simply because it has been filed in and decided by a Civil Court. 

An appeal in a suit under section 226 lies in a Civil Court, irrespec- 
tive of whether it was tried hy a Civil or Uevenno Oourb.^ 

} Uma Rahah v. Ram Sahai. 4 0. O. 251. 
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A suit for removal of cerfain constructions by the defendant tenant 
which are contended to be but are not improvements, is one tor a lie- 
venue Court, so a suit challenging a transfer, and no appeals lie in such 
suits to the District Judge and hence section 390 does not apply, Kashi 
V. AsharfI Sinph.^ 

A suit for an injunction under section 174 also lies in a Revenue 
Court, but an appeal lies to the Civil Court (Group A, item Xo. 8 of 
the Fourth Schedule). In the above mentioned case the learned judges 
opined that no appeal lay to the Civil Court. 

A difficnlty arises in connection with cases in Group A of the Fourth 
Schedule where the value is less than Rs. 50. An appeal lies to the 
Collector and a second appeal may on certain ple.is He to the District 
Judge Would such a case be considered to bo one in which an appeal lies 
to the District Judge, if the suit had been instituted in the Revenue 
Court ? 

The expression an appeal lies does not say whether the appeal meant 
is from a decree or from an order passed in the suit. Where a revenue 
.suit is wrongly brought in a Civil Court, there are many appealable orders 
[mentioned in clauses (o) to ih) and clau.'e."! ((•), (/), fn»), (n), (o), (p), (q), 
(r), (s) and (ic) of Order 43, rule 1 of the Code of Civil Procedure] which 
may bo passed by the court of first instance in the course of the trial of 
a suit before it. Can a District Judge when hearing an appeal from one 
of .such order.s avail himself of the provisions of section 391? Kauhat 
Sinph V, Baldeo Sinph,'^ is the only reported case in which the plaint 
being returned for presentation to the proper court, and an appeal being 
filed before the District Judge, the High Court held that the judge could 
have proceeded under section 391. The point that sections 290 and 291 
ipply only to appeals from decrees was not argued or decided. The point 
.rose directly in Sisheshar Prasad v. Raijhubir,^ where it was held that 
the section applied only when the decision appealed from was on the 
merits, and not where the appeal was from an interlocutory order passed 
liy a court, e. g., returning a plaint, without deciding on the merits. 

But where the trial court on the decision of a preliminary point, such 
as jurisdiction,* di3mi.sse8 a suit it passes a decree, and hence sections 
290, 291 would apply. 

It may he taken as true that sections 290 and 291 did not apply to 
appeals from appellate decrees or orders, i. e., the High Court cannot, in 
ii ^econd appeal from an appellate decree, or in a first appeal from an 
apfiealilile order, of a District .Judge, avail itself of the provisions of sec- 
tion 291 .shouLl a question of jurisdiction be raised before it for the first 

1 1938 All. 754=»1938 A. L. J. 720=-l938 A. I. R. All. 511=1938 R. D. 714. 

2 9 I. 0. fi(i6. 

3 18 All. 168=24 A. L. J. 83=VII U. D. (H. 0.) 1=6 h. E Eev. 265=12 Bev. 
and Cr. L. J 22=90 I. 0. 353=1925 E. C. 520=9 E. D. 215. 

♦ Ram Sundar v. Ram Khelawan, 1926 A. I. B. All. 708«=V[I U. D. (II. 0.) 233 
=7 L. E. Rev. 410=1926 E C 499=96 1. C. 789=10 E. D. 86 ; Bholai Shan v. 
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time. That court will simply ignore it, or in a proper case return the 
plaint for presentation to the proper court ; whereas if it was raised for 
the fii'st time before the District Judge and he gave effect to the plea, by 
dismissing the suit or returning the plaint for presentation to the proper 
Court, the High Court will direct him to proceed under the provisions 
of sections 290, 291, and so if it was raised in the first coart and repeated 
before the District Judge and the High Court, 

?. Unless such objection was taken. — An objection as to 
jui isdiction need not relate to the whole of the suit.^ 

In suits in which no appeal lies and in applications the ordinary law 
holds good, and an order of remand may be appealed from or objected to.^ 

8. Shall dispose of. — The District Jndge is not authorised by this 
section to convert a suit of one description into a suit of a totally 
different description, e, g., a suit for arrears of rent into a suit 
for damages for breach of covenant contained in a lease® or a suit 
for mesne profits into a suit for profits.^ He cannot try a suit 
for contribution as a suit for settlement of accounts.® In a proper 
case, the plaint may be returned for presentation to the proper Court.® 
In an Ondh case, it was held that whore the trial court had given no 
findings on facts or decided the case it was impossible for the appellate 
court to decide the case on the merits, and that if m such circumstances 
the appellate court simply affirmed the trial court’s decision there was 
no failure on its part to exercise jurisdiction.^ 

In appeal the district judge, instead of ordering the plaint to be 
returned to the plaintiff, should remand the suit, if there are no materials 
on the record necessary for determination of the suit.® 

9. The appeal. — The District Judge is directed to dispose of the 
appeal. Where the appeal is from a decree, the direction means that 
he is to dispose of the suit ou the merits. If the appeal is from an 
appealable order, e. g., oue returning the plaint in a suit for presentation 
to the proper Court, a literal interpretation of the expression " the 
appeal ” would entitle him to confirm or reverse that order without 
going into the merits of the case, it is questionable whether a litoral 

^ Lachmt Narain v. Bhawant Dm, 4 All. 379=2 A. W. N. 87 | Badri Nath v. 
Bhajan Lai, 2 A. W. N. 216. If no objectioi waa taken, tlie Coact maat ignore it, 
iiud/iu v.'Aaceitt, 11 L. K. Rev 20=SI U. D (H. C.) 63=118 I. 0. 523=14 R. D. 
68, Gontra, Baleshar Fandeg V, Ham Ttehal, 1930 A. 1. B. All. 519=11 L. B. 
Eer. 183=XI U. U. (IS C.) 236=14 R. D. 409. 

* Kithtm Kuar v. Bajrang Das, 1 0. 0. 172. 

3 Sanioul Kunwar v. Murli, 10 A- L. J. 52=16 1. C. 339. 

4 Aminullah v. Hajira, 26 A. W. N. 222. 

6 Kwij Behari Lai v. Kithun Bshari, 4 1. C, 49 1. 

6 Batnjas Singh v. Babu Nandan Singh, 44 All. 686=1922 A. I. R, All. 424=79 
I. 0. 98. 

1 Lachhman Prasad y. Baghubar Dayal, 4 Lack. 667=1930 A. 1. R Oadh. 2= 

XI U. D. CH. 0.) 295=13 R. D. 165. 

8 Mahadin v. Hoshram Smgh, 1939 O. W. N. 903=1939 B. U. 586 (fit 0.) 
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interpretation carries out the real intern ion o£ the legislature. For if 
he aflBrms the decision oE the Court of first instance, he does give effect 
to the plea of jurisdiction, without reference to the materials on the 
record. The sections conteniplato tli.it there should be one trial on the 
merits in a Civil or iieveiiue Court If, as often happens, the Civil 
Court in which a revenue suit is wrongly brought takes all the evidence, 
and then, after or without deciding all the issues in the ca.se, returns 
the plaiut to be presented to the proper Court, and the District Judge 
merely aflBrms that order, the intention of the legislature to avoid the 
bother and cost of two trials will bo defeated This was the view in an 
Oudh case ^ Hence a more libeial interpretation of the expression 
“ the appeal " would bo oonsonxnt with the le.il intention of the legis- 
lature The expression should lie read for •' the suit.” This receives 
support troiii the expression “ and the appellate court has before it all 
the ui.itea.»J iiecesary for the determination of the .suit” immediately 
preceding “ it shall dispose of the appeal,” and from sub-section (2). 
This of course, is on the view that sections 290, 29 L apply al<>o to appeals 
from orders, which as shown above (page 878) is open to question 

10. District Judge. — The powers conferred by section 290 and 
296 may be exercised by a Snbordinale Judge to whom the District 
Judge his transferred an appeal for disposal,* provided the suit was 
filed in the Court of the Munsif, as in 10 All 366. This is much more 
true where a Subordinate Judge has been authorised by the High Court 
to entertain appeals from Munsifs.* 

11. Cl. (3). — An order of remand to a Court considered competent 
by the appellate court is not appealable * 

Where a suit is remanded by the District Judge to an Assistant 
Collector, the latter cannot refuse to try it on the ground that he has 
no jurisdiction.® 

A sued ^ for the price of the produce of certain land in the Munsifs 
Court on the allegation that he was B's partner in cultivation. The 
Munsif holding him to be a sub-tenant of /} returned the plaint. The 
revenue court holding that A was not B's suli-tonant dismissed the suit. 
On appeal, the Di'S'rioi .Judge ordo'od the rolutn of the plaint for pre- 
sentation to the Muiiiif, who tried it as a Court of Small Causes, fouiiil 


1 Sangam Lai v. Barmha Dm, 1934 A. I R. Oiidb 95=XV 0. D. (II. C.) 88=“ 
11 0. W. N. 67<=18 R. D. 148. 

2 Hiandan Prasad v Chaagur, 16 All 363 (F. B.)=14 A. \V. N. 113 ; Afsal Shah 
T. Muh. Abdul Karin, 37 All. 232 -=13 A. L. J. 638“=5 R and Or. L. J. 13*=29 I. 0. 
633 ; Contra, Ram Prasad v. Rat Kishen, 6 All. 36=3 A. W. N. 185 ; Lodht Singh 
V. Jsri, 6 All. 295=4 A. W. N. 96 ; Pebi Dm v. Rant Prasad, 4 A. W. N. 39, which 
do Dot appear to have boen considered by the Foil Bench io 16 All 363. 

® Pirthi Stngh \ Latq Singh, 46 I. 0. 736 (A.). 

♦ Naubat Singh v Buldeo Singh, 9 I C. G66 ; liholai Khan v Abu Jafur, 21 Alt 
267 

5 Ram Charan v. Jlluhammad Shaft, 8 A. L, J. 894i 
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Es. 20 due to C, but dismissed the sait on the ground that his previons 
decision was final and the District Judge had no jurisdiction to make 
the order he did. The Judicial Oommissioner’s Court held that the 
order of the Judge must be treated as equivalent to a remand of the 
case to the civil court and was binding on the Munsif.^ 

12. Suits. — Section 291 refers to suits. Under the Rent Act it was 
held that sections 206-208 (corresponding to sections 290, 291) did not 
apply to matters which could be the subject of any of the applications 
mentioned in section 95 of that Act.^ An application to eject a tenant 
under section 35 (corresponding to section 175 of the present Act) was 
one of them. 

CHAPTER XV 

POWEE TO MAKE RULES 

Power of Prorinoial 292. The Provincial^ Government 

Government to make may, after previous publication, make rules 
consistent with this Act— 

(а) as to the fees payable under this Act ; 

(б) as to the time of the year for execution of decrees for 

ejectment in any local area j 

(c) as to the attestation of leases, counterparts and agree- 

ments under section 57 j 

(d) as to the dates on which profits shall be divisible } 

(e) generally for giving effect to the provisions of this 

Act. 

1. This in effect reproduces section 274 of the Act of 1926 dropping 
clause (/). Sectiou 274 of the Act of 1926 corresponded to section 203 of 
the Act of 1901 and to section 211 of the Bent Act. 

2. In exercise of the powers conferred by this section the Provincial 
Government has made rules, known as the United Provinces Tenancy 
(Government) Rules, 1940, published in the U. P. Gazette dated 13th 
April, 1940, Part 1-A, pp. 223-227. See Appendix A. 

293. The Board may, with the previous sanction of the 
Provincial Government, and after previous 
Power of Board to publication, make rules consistent with this 
““ ® Act and with any rules made under 
section 292— 

(a) for the guidance of officers in the determination, 

enhancement, abatement, and commutation of rent : 

1 Shankar v. Bhawam, 5 0. C. 832. 

3 Debt Das v. Bam Ratan, 2 A. W. N. 213 ; Bam Partab v. Dharam Singh, 
5 A. W. N. 23J ; Ashgar AU v. Sheopal, 9 A. W. N 24 ; Ahmad-ud-din v. Bhawani, 
9 A. W. N. 193 ; Badam v. Badri, 30 A. W. N. 209 ; Jagarmath v. Bhagwant, 1 
A. W. N. 266. 
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(6) for the guidance of officers deciding applications under 
sections 15 and 16 and section 18 ; 

(c) for the guidance of officers deciding suits under 
Becti(Hi 49 ; 

(d) for the guidance of officers deciding applications under 
sections 53 and 54 ; 

(e) for the guidance of rent-rate officers ; 

(/) as to the manner of publication of a notice of 
abandonment ; 

(g) as to the procedure to be followed in applications under 
this Act ; 

(A) for the guidance of officers iu executing a decree for 
arrears of rent by sale or lease of the interest of 
a tenant in a holding or part of a holding ; 

(i) as to the transfer of cases by revenue courts; 

(f) as to the person before whom and the mode in which 
affidavits may be made and the matters which may 
be proved by affidavit ; and 

(Jc) generally for giving effect to the provisions of this Act. 

1. This corresponds to section 275 of the Act of 1926, which corres- 
ponded to section 204 of the Act of 1901 and to the second para, of 
section 211 of the B.ent Acts. 

It corresponds to section 158 of the Ondh Act, 

2. In exorcise of the powers conferred by this section the Board of 
Revenue have made rules, known as the United Provinces Tenancy 
(Board of Revenue) Rules, 1940, pablished in the U, P. Gazette dated 
13th July, 1940, Part 1-A, pp, 411-430. See Appendix B. 


CHAPTER XVI 

Teansitional Peovisions 

294- (i) If after the first day of April, 1937, a tenant 
Application by ejected was ejected from his holding for non-pay- 
lenant for re-instatement mcnt oE arrears of rent duc OH account of 
in hiB holding. kliarif 1344 Fasli or any previous instalments 

he may within six month.s of the commencement of this Act 
apply to the court whicli passed the order of ejectment to be 
reinstated in his holding and on receipt of such application the 
court after making such enquiry as it thinks fit shall order that 
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the applicant be put in possession of the holding from which he 
was ejected and that any other person in possession of such 
holding be ejected therefrom ; 

Provided that if such holding or a part thereof was let to 
another person in the agricultural year 1345 Fasli and has since 
been continuously so let no order shall be passed under this 
section in respect of such holding or such part as the case may 
be. 

{2) No person shall be re-instated in his holding or any part 
thereof under the provisions of this section unless within such 
time as may be allowed by the court he pays to the landholder — 

(а) the cost of the proceedings which resulted in his 

ejectment, and 

(б) any amount that may have been paid to him by the 

landholder as compensation for improvements when 
he was so ejected, and 

(c) in a case in which the landholder has made an improve- 
ment on the holding since such ejectment, compen- 
sation for such improvement calculated in accordance 
with the provisions of this Act, 

(3) No person shall be ejected from his holding under the 
provisions of this section until he has received compensation for 
any improvement made by him calculated in accordance with the 
provisions of this Act. 

(4) On reinstatement the rights and liabilities of the applicant 
in respect of land from which he was ejected shall revive : 

Provided that if he is reinstated in a part only of the land 
from which he was ejected, the applicant shall be liable to pay 
such rent as the court ordering such reinstatement may decide. 

1. This is new. It is meant to benefit a tenant who was ejected after 
the first of April, 1937 on aooonnt of arrears of rent for Kharif 1344 and 
prior instalments. If a tenant so ejected applies within six months of 
the commencement of the Act to the Court which had ejected him to 
be reinstated on his land, the court will pass an order in his favour, 
unless the land was let to another person in the agricultural year 
1345 F. (July 1, 1937 to June 30, 1938), and is still in bis possession, 
subject to a refund and certain payments. 

The refund will be of any compensation for improvements paid lo 
him on his ejectment. 

The payments to be made by an ejected tenant as a condition for re- 
instatement are (») value of any improvement made by the landholder 
subsequent to the delivery of possession, and (ii) the costs for the suit 
or proceedings which resulted in the ejectment. 
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The person ejected on reinstatement oE the original tenant is 
also entitled to be paid, as a condition precedent to his ejectment 
compensation for any improvement made by him. 

One efEect o£ a reinstatement is to revive the rights and liabilities o£ 
the person reinstated in respect oE the land from which ho was ejected. 

Tenants ejected on other grounds than arrears oE rent are not 
benefited by this section.^ 

2, The section applies where a decree for ejectment was passed 
beEore 1st April 1937 bat actually carried out after that date.® 

“ Ejected ” in section 294 means actual traiisEer of possession on the 
spot and not merely the passing of a decree or order to the eEEect tb^t 
the tenant be ejected The order oE ejectment was passed in 1936 but 
actual ejectment took place after 1st April 1937. Hence section 294 
applied and the tenants were entitled to reinstatement.® 

A tenant was ejected under section 79 o£ the Act of 1926 (present 
section 168). A subsequent ejectment under section 44 of that Act 
(present section 180) does not operate as a bar to his reinstatent, provided 
the subsequent ejectment was in consequence of the previous ejectment 
under section 79.^ 

A tenant may bo entitled to reinstatement even if he made default 
in payment of subsequent instalments of rent.® 

Mortgagor of sir plot, holding as exproprietary tenant, ejected in 
execution of a decree for arrears of rent, sold all his rights in the land 
to the mortgagee. Held that the decree made no difference and that the 
sale was no bar to his reinstatement.® 

3. An application under section 294 for recovery of possession is in 
Schedule IV, Group F, No. 10. The court-fee is one rupee. 

295. Notwithstanding any contract to the contrary or 
Eight of a sub-tenant anything in this Act or any other law For 
in Oudh to retain posses- the time being in force, every person who 
sion of his holding. commencement o£ this Act is a 


^ Ambiba v, Sana Uma Nath Bux Singh, 1941 R. D. 403 (ejectment both for 
arrears of rent under section 61 and eections 54/55 of the Oodh Act.) 

^ Baj Narain v. Damodar Singh, B R. 1 of l940=-1941 R. D. 303 followed in 
Bhagieania v. Peman, 1941 B. D 417. 

* Bhagwania v. Peman, 1941 R. D. 417. See also Dioarha Singh v. Suraer, 1941 
B. D. 621. 

* Raj Narain v. Damodar Singh, B. B. 1 of 1940=»1941 B. D. 303 followed in 
Sam Bandar v. Bal Gobind, 1941 K. D, 398, and in RagJtu Nath v. Sam Nath, 1941 
B. D. 498 ; Bari Kishun Does v. SuJehdei, 1941 B. D. 608. 

5 Ali Akhtar v. Dindayal, 1941 E. D. 738. 

« Sant Buft Singh v. Nuneshwar Singh, 1941 B. D. 804. 
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sub-tenant in Oudh shall be entitled to retain possession of his 
holding for a period of five years from such commencement, and 
for this period nothing in sub-section (2) of section 44 or section 
171 shall render the landholder of such sub-tenant liable to 
ejectment under the provisions of section 171 : 

Provided that nothing in this section shall authorize a sub- 
tenant of a person who belongs to one of the classes mentioned 
in section 41 to retain possession of his holding after the 
disability of such person has ceased. 

1. This is new and applies only to Oudh 

2. A sub-tenant in possession at the dale of the commencement of 
the Act is entitled to retain it for five years thereafter, the operation of 
sections 44 (2) and 171 being suspended for that period. 

3. The proviso should be noted. A tenant protected by section 41 
who has sublet after the cesser of his disability is not entitled to the 
benefit of this section. 

296 . A suit under any of the provisions of the Agra 
Tenancy Act, 1926 or the Oudh Rent Act, 
pending 1886, which is pending at the commencement 
of this Act or a decree under any of the 
provisions of either of these Acts, which has not been satisfied 
in full at such commencement, shall be decided or executed, as 
the case may be, in accordance with the corresponding provision 
of this Act and if there is no such corresponding provision, the 
proceedings relating to such suit or decree shall be quashed. 

1. This is new. 

It should be noted that a suit under the Acts of 1926 and 1886 
pending at the commencement of this Act or a decree passed under the 
provisions of those Acts has to be decided or executed according to the 
provisions of this Act, and, in the absence of any provision therein for 
such purpose, the suit or decree shall be quashed. 

2. Some of the suits mentioned in section 108 of the Oudh Act, 
1886, are not provided for by this Aot. If not decided when the Act 
comes into operation, they will stand quashed. 

3. “ Suit ” in section 296 means a suit and nothing else. It does 
not apply to appeals.^ 

Bat an appellate conrt can take cognizance of the law having a 
retrospective effect made during the pendency of the appeal and in 
an appeal pending when this Act came into force can give effect 

1 JBindraian Xatiar v. Ganga Ram, 1940 A. L. J. 573“1940 K. D. 274. Shto 
Pfilfhan Lai y. Sunder Lai, 1941 A. I. B. Oudh 81*=>1940 B. D. 662- 
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to section 296 which provides for execution according to this Act 
which imposes no limits such as contained in section 151 of the Oodh 
Act* (now repealed.) 

The word ‘ suit ' in this section does not include applications,* 

Section 296 applies to (1) suits and (2) execution proceedings 
pending on 1st January 1940 and not to proceedings for redelivery of 
possession under section 151 of the Code of Civil Procedure.® 

A suit cannot be said to be pending once it has been decided by the 
trial court. Section 296 refers to suits which have not already been 
decided when the new Act comes into force.'* 

Decree under section 61 of the Oudh Act can be executed in 
accordance with sections 181 (1) and 182 (1) of this Act,® even if the 
decree is based on a compromise provided for ejectment on default 
of payment of instalments.® 

^ Pahlad v, Udai Bhan Pratab Singhf 1941 R. D. 713 (distingaiahing Sftso 
Roihan Lai v Sunder Lai cited above ) 

3 Kanak Singh v. Mahbub Alt Khan, 1941 R. D. 81. 

3 Aaaan v. Prag Narain, 1941 R D. 386. 

* Bhagwati Pratad v. Jtam Lautan, 1940 B. D. 309 (0. C.) 

3 Uuh Amir V. Mata Din, 1940 B. D. 657 (explaining the meaning of corresponding 
provisions) ifcAdj T. Rariiu, 1941 B. D. 166; Khurihed Husain v, Oanga 
Pratad, 1941 R. D. 585. 

4 Stlla Bux Singh v. Bakhtamar, 1941 B. D. 523. 
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l^he First ScLednle 


THE FIEST SOHBDULE, 

(^8ee section 1). 

Areas to which the Act will not apply in the first instance. 

I. — The districts o£ Almora and Garhwal. 

II. — In the district o£ Naini Tal— 

(a) the Kami Tal snh-dWiaion, ; 

(b) the following Tillages of the Tarai and Bhabar GKiTernment 

estates : 


Bajawala 

Bannakhera 

Bannakhera Sani 

Bauskhera 

Banskheri 

Baraihni 

Bhainsia 

Bhajwanagla 

Bhikampnri 

Bijai Rampara 

Chanakpur 

Gularia Qobra 


Pargana Bazpur. 

Galzarpnr 

Hazira 

Haripnra 

Harsan 

Khamari 

Maindaja Hattoo 

Rajpnra No. 1 

Batanpnri 

Somalpnri 

Sheopnri 

Thapaknagla 

Ealabandwari 

Faridpnr 


Pargana Gadarpur, 


Alakhdei 

Madnapnr 

Andkhera 

Maholi Jungle 

Beria 

Mnkandpnr 

Bari Rain 

Nandpur 

Baxanra 

Fipalia 

Ehanpur Pachcbam 

Kopa 

Ehanpnr 

Jafarpur 

Enlha 

1 Gadarpnri 

North, of Kashipur, 

Eamdebpnr 

Eandala 

Beria 

Birpur Lachi 

Lalitpnr 

Birpur Tara 

Earailpnri 

Rajpur 

Thari 

Fipalsana 

In Khushalpur Circle. 

Khnshaipnr 

Lampnr Lachi 

Lampnr Moti 

Sbahbazpnr 


(o) the Bhabar villages in the Tarai and Bhabar sab-dirision which 
are settled with ^amtndara. 
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Notes. 

1 . For the areas mentioned in this schedale the relations between 
landlords and tenants and their respective rights and duties have not 
yet been dedned in a statute. They have mostly developed from case- 
law. See also the Kumayun Tenancy Rules given in Appendix F. 

2. Most cultivators are proprietors of their holdings, but some of 
them are khaikars or tenants. These latter do not possess a right o£ trans- 
fer and have to pay a fixed sum as maltkana to the proprietor or hisstdar. 
Khaikar may be (i) pucca or (ti) kuteha, The former is a permanent 
tenant, while the latter is an oceupincy tenant. Both have a heritable 
right in their holdings. Labourers or /trtans are mere tenants-at-will, 
having no right of transfer and having a heritable right only with the 
consent of the proprietor. Khaikars of some land may be sirtans in 
respect of others and vice versa. 

3. Khaikar tenants. See Gaje Sinph v. Uolihahia,^ Chaturia v. 
Gauri Datt} Dharma Nand v. Debi Dutt^ Atma Ram v. Laiu,* Jaint 
Singh v. Nand Ram^^ Paneham Singh v, Debram,^ Jim Nand v. Govind 
Ram,’’ Bhima Nand v. Hari Kishan,^ Bhagot Singh v Jasod Singh} 

4. Measured and unmeasured land — See Batuwa v. Sodiya,*“ 
Bishan Singh v. Slierred}^ Gusain Singh v. Puran Singh}^ Ram Rup v. 
MuH Ram,*® Kharak Singh v, fiira Muni}* 

5. "Where in a pucca khaikar village the khaikar paid revenue to the 
muafidar and Government conceded the right of the muajidar to the 
revenue, it does not affect the right of the khaikars and the land in their 
possession cannot become the khvdkasht of the muajidar}^ 

Where a landholder allows a building to be put on a part of an 
agricultural holding, that part ceases to be agriculuural land, and a suit for 
possession of a house and court yard on such part is not a suit in respect 
of any matter within serial nnmber 15 of the first Schedule, read 
with Rules 3 and 9 of the Kumayun Tenancy Rules and cognizable 
by a Civil Court and not by a Revenue Court.*® 

1 1929 A. I. B. All. 223*=4929 A. L. J. 2b9=X TJ. D. (H. 0.) 88-=l0 L. B. Bev. 

138-=13 B. D. 405. ) 

2 XI U. D. 166 

3 XI U. D. 182=11 L. B. Eev. 233=14 B. D. 635. 

4 XIII D. D. 10=12 L, B. Bev. 425=16 B. D 69. 

5 1938 A. I. B. All. 136=1938 A. L. J. 4=1931 B. D. 153. 

6 1939 A L. J. 1053=1939 B. D. 679. 

7 1940 B. D. 326. 

8 1940 B. D. 450. 

9 1941 B, n. 761. 

10 X 13. D. 167=13 E. D. 509. 

11 1938 A. 1 B. All. 529-- 1938 A. L. J. 711=177 I. 0. 867. 

12 1939 A. I. B. All. 301=1939 B. D. 141. 

13 1941 B. D 691. 

H 1941 B. D 693. 

15 Dewan Singh v Gopal Dull. 8 L.B. Bev. 360=1927 B. C 405. 

iSJathali Bhul v. Nadia, 1932 A. I. All. 415=1932 A. L. J. 468=16 B. D. 413 
applying Jaletar Sahu v. Jla; iiangal, 43 All. 607=1921 A. I. B.A11. 168. 


illhe Second Sohednie 

‘ THE SECOND SCHEDULE. 

(See section 243). 

Application of the Code of Civil Procedure, xpos* 

List I. 

Sections and Orders of the Code of Civil Procedure, 1908, 
which do not apply to suits or proceedings under this Act. 

Section 9. 

Sections 68 to 72 inclusive. 

Section 88 

Sections 113, 114, 115, 

Order XXII, Buie 8. 

„ XXXm (Pauper suits). The whole. 

„ XXXV (Interpleader suits). The whole. 

„ XXXVi (Special cases). The whole. 

„ XLIV (Pauper appeals). The whole. 

„ XLVI (Keference). The whole. 

Notes- 

List I of this Schedule is the same as list I of the Second Schedule of 
the Agra Act of 1926 which con esponded very nearly to clause (a) of 
section 193 of the Act of 1901. The inclusion in the list of 
sections 113, 114 and 115 means that no reference, review or revision 
can be had, except as provided by the Act, by any court or Judge 
administering the provisions of the Tenancy Act. 

The High Court’s power to revise is to be judged by section 276 of 
this Act and not by section 115 of the Code of Civil Procedure. 

Qu. whether a High Court can review under section 274 of this Act, 

List IT. 

Sections and Orders of the Code of Civil Procedure, 1908, which 



ipply subject, to the i 

modifications stated against each. 

Berial No. 

Sections, 

Modi&cotione. 

1 

i 

24 ... 

Applies only to the transfer of appeali under 
this Act by the High Court or the Chief Court 
from the coart ot one diatriot judge to the 
court of another district judge. 

2 

38 ... 

No decree need be prepared in the oaee of an 
application nndcr this Act unless the prepara- 
tion of a decree is prescribed by rule. 


T. A.— 112 
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Serial No. 

Sections. 

Modifications. 

3 

58(2) 

Where a jodgment-debtor has been releaied from 
detention under this section, the coart may 
declare him absolved from farther liability for 
payment of money andor that decree, and each 
liability shall thereapou be eztingaiehed. 

4 

60 ... 

To the particnlars not liable to attachment or sale 
shall be added “ mannre stocked by an agri- 
coltarist.” 

5 

98 ... 

Nothing in this section .shall reqaire two members 
of the Board to ait together in the ezerciae of 
appellate or reviiional jnrisdiction under this 
Act. 

6 

144 ... 

i 

In this section the words “ or order ” shall be 
deemed to be inserted after the word “ decree " 
wherever it occnrs. 

7 

i 

Order V, Hales 9 
to 30. 

A sammona or notice may, if the Provincial 
Government by rale, either generally or in 
respect of any local area or class of cases, so 
directs, be served by post in addition to any 
other mode of service. 

8 

Order VII, Hale 1 

In addition to the particnlars contained in this 
rale, the plaint shall specify the name of the 
village and mahal and of the pargana or other 
local division, in which the land is situate to 
which the salt or other proceeding relates, aod, 
unless each land can be otherwise adequately 
described, the namber of each field according to 
the Government survey ; 



and if the suit is for arrears of rent, the plaint, 
shall contain a statement of account showing 
the annaal demand for each period to which 
the suit relates, the amoant, if any, received, 
and the amoant claimed to be doe ; 



and if the salt is for ejectment of a tenant, the 
plaint shall set forth the ground or groands 
on which the ejectment is sued for. 

9 

Order XX, Hale 6 

Every decree for rent shall also state the amount 
inclading interest, dae on account of each 
agricaltnral year in respect of which relief is 
granted. 

10 

1 

Order XXI 

(1) No application for the ezecntion of a decree 
shall be made by an assignee of the decree 
unless the assignor’s interest in the land to 
which it relates has become and is vested m 
sach assignee. 




List II and Notes 
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Serial No. 

Sections. 

Modifications. 

11 


(2) If the property against which execution is 
applied for is a mahal or share of a inahal 
or the holding of a permanent tenure-holder, 
or the fixed-rate tenant or an nnder-proprietor 
the decree shall be sent to the Collector, who 
shall execute the same as if it had been a decree 
of his own coart. 

12 

Order XLI, Rule 1, 
read witli Order 
XLII 

In addition to the copies required by this rule 
every memorandatn of second appeal shall be 
accompanied by a copy of the jadgment of the 
original coart, 

13 

Order XLI, Rale 11 

Nothing in this rule shall reqnire the Board to 
hear any pirty before rejecting an appeal 
eammarily. 

14 

Order XLI, Rales 
30 and 31 

No jadgment of the Board need be dated or signed, 
or pronounced in open coart 


Notes 


Items Nos. l and 2 . — Need no remark. 

Item No. 3 .~The Agra Act had the words “ and the amount dne 
under (he decree does not exceed Rs. 100 ” which hare now been 
removed, making the provision applicable to decrees of any amount. 

Again the Agra Act had made an exception with regard to liability 
to ejectment,” which was not extinguished. That exception also has now 
been removed. 

Item No. 4 . — Manure stocked by an agricnlturist is not liable to 
attachment and sale. 

Item No. 5 . — Gives expression to the practice of members of the 
Board. Section 98 of the Code of Civil Procedure must be read subject 
to this item. 

Item No. 6 < — Makes section 144, C. F. C., expressly applicable, with 
the addition of “ or order ” after “ decree.” Hence a suit for restitution 
does not lie,^ The result of decreeing an appeal from a decree for eject- 
ment is to restore the status qua, so that a subtenant of the tenant re- 
mains a subtenant although after the decree for ejectment the landlord 
had admitted him to be the tenant.^ 

Item No. 7> — (Corresponding to Item No. 8 of the Agra Act. Item 
No. 7 of that Act dealt with 0. V, R. 5). Service of summons may bo 
through the post. The latter part of the clause is in accordance with the 

1 Chidda Singh v. Abdul Majid Khan, 17 A. L. J. 174=>5 Rev. and Or. L, J. 85 
»49 I. C. 721 ; Balwant Singh v. Gokaran Prasad, B. R. 6 of 1384. 

> Autar v. Btsham, 8 L. B. Bev. 319—Vm U. D. 88-=<1927 B. C. 364—11 B. D. 
617. 
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rulings in Luff AU v. Piari Mohan, ^ Jogendra Chandra v. Dmrka 
ifath,^ which held that a person refusing a registered letter sent by post 
cannot afterwards plead ignorance of its contents. 

Item No 8 — (Corresponding to Item No. 9 of the Agra Act.) 
The particulars required for a plaint by Order 7, rules 1-6, must be 
amplified by the particulars required by this cliuse. Under section 148 
(6) of the Bengal Tenancy Act, which contains a similar provision 
there is a conflict of rulings as to whether a suit for arrears of rent which 
is defective as to the particulars required of the land in the plaint should 
be dismissed. Some are for dismissal while the others are not. 

Item No 10 of the Agra Act— has been omitted. It dealt with 
O. VIIJ, R. 6. In view of the modification introduced by that item 
set-offs were not allowed except a set-off dne to the defendant on an un- 
satisfied decree under that Act or the Acts repealed thereby.* Now 
set-off will be allowed as in a civil suit. 

A lambardar holding a decree for arrears of revenue against a co-sharer 
could set it off against the claim of the assignee of the profits of a parti- 
cular year from tliat co-sharer only if he proved (1) that the assignment 
was not bona Me and was fraudulent, and (2) that he paid the revenue 
for which he obtained the decree (under section 224) in the year for 
which profits were claimed.^ 

When costs were awarded to both parties in the same suit, the cost of 
one could be set-off as against that of the other.® 

Decree for profits could be set-off against each other.® 

A defence that the defendant holds plaintiff’s land rent-free in consi- 
deration of plaintiff bolding some land of defendant as rent-free is not 
a claim for set-off ’’ 

Where a creditor is let into occupation of a tenant’s holding at a 
rent, the major portion of which is to be paid to the zamindar for rent of 
the holding, payable by the tenant, and the balance is to be appropriated 
by the creditors for interest on the loan given by him, and the tenant 
sues the creditor for the entire rent, it was held that the payment of the 
rent of the holding to the zamindar was under the authority of the tenant 
and could not be claimed, and that appropriation of the balanoe by the 
creditor was not by way of set-off, as no part of the rent was payable 
to the tenant.® 

1 16 W. B. 423. 

3 IS Cal. 681. 

S Ganga Sahat v. Afuh. Ali, X U. D. 116=*10 L. R. Rev. 124—13 B D. 365. 

♦ Lallu Singh v. Chander Sen, 56 All. 624 (K. B.)— 1934 A. L. J. 1—1934 A. I. B. 
AH. 155—18 R D 32. 

5 Sri Pra»ad v. Gaura, XIII D. D. 165—13 L B. Rev. 397. 

® Rafi-un-niasa v. Aldul Aaia, 3 Rev. and Cr. L. J. 9—II D. D. 199—3 R. D. 100- 

^ Gaga Fraaad v. Baldeo Singh, II U. D. 161, 

8 Khuthalu v. Itwari, XIII U, P, 69- 
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Item No. 10.-— (Beprodacing item No. 12 of the Act of 1926). An 
assignee of a decree cannot apply for execution unless the assignor’s 
interest in the land to which it relates has become and is rested in snch 
assignee.^ Mutation of names is not necessary.^ This clause is cl. (A) 
of section 148, Bengal Tenancy Act, under which it has been hold that 
the word assignee does not include trustees who execute a decree under 
an assignment which is not for their own benefit but for the benefit of 
the heir of the assignor.^ Nor does it include a person succeeding as 
heir. Upon the owner’s death, the mother took out probate of his will 
and obtained a decree for rent. The probate was revoked at the instance 
of the last owner’s son. It was held that he could e.xGOute the decree.* 
Where a thekadar after the end of his thoka sold all his decrees for 
rent to the zamindar, the latter could not apply for execution.® An 
application for execution by the assignee of a decree which was obtained 
by a landholder for arrears of rent which accruod due between the date 
of sale of the holding in execution of a previous decree for rent and 
the date of the confirmation of such sale, is barred.® 

When the landholder’s interest in the land has not passed to the 
assignee of a decree for rent, a sale held in execution of the decree 
on the application of the assignee passes no title to the auction- 
purchaser.^ 

A decree passed in a suit for rent brought by a landholder who ceases 
to have interest in the land daring the pendency of the suit is not a 
decree for rent. Whore such a decree is assigned by the decree-holder 
and is afterwards re-assigned to him, this clause is no bar to the 
execution of the decree.® 

Item No. II.— (Reproducing item No. 13 of the Act of 1926 with 
the addition of " or the fixed-rate tenant or an under-proprietor.”) The 
power of selling a mahal or a share thereof or the holding of a perma- 
nent tenure-holder or fixed-rate tenant or an underproprietor is given 


1 This modifies Prag Singh v. Prasad Singh, B. B. I of 1887 ; Baldeo v. Slanohar, 
3 Leg. Bern, which ignored the right of an assignee altogether. See TulM Prasad y. 
Moti Ram, XV U. D, 441=15 L. B. Bev. 703—18 B D. 606. 

* Gulah Dehi v. Huh. Abdul Ghafur, 1927 A. I. B. All. 492=Vm U, D. (H. 0.) 
111=8 L. R. Rev. 113-1927 E. 0. 100=101 I. 0 580=11 R. D. 606, (heir of 
assignee may also execute.) 

8 Ghatarpal Singh v. Qopi Chand, 26 Oal. 750 ; Uaharaj Bahadur v. Forhu, 36 
Gal. 737. 

* Uma Sondurtf v. Brojonath, 16 Cal 347. 

S Dwarka Nath v. Pyare Uohan, 1 C. W. N. 694. 

S Karuna Uoi v. Surendra Nath, 26 Cal. 176. 

7 Gauri Gharan v. Kartik Nath,' 10 0. W. N. 44. 

8 Nagendra Nath v. Bhutan Uohan, 6 C. W. N. 9}. 
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to the Collector. The provisions of 0. 21, r. 54 and section 64 of the 
Code apply.' Should the judgment-debtor bo the reeorded proprietor 
of the share ? In B. R. 10 of 1883 a contrary opinion was given. 
Execution against a mahal or part of a mahal by an Assistant Collector 
is ultra vires.^ An Assistant Collector to whom the Collector had 
transferred a decree for further enquiry acts ultra vires in dismissing the 
application for execution, which the Collector alone can do.® He cannot 
transfer it to a sale officer to an Assistant Collector who has not been 
invested with the power of a Collector.* 

A purwa or hamlet is neither a mahal nor a jhare of a mahal and 
therefore this item does not apply to a sale of it.® Fruit trees are not 
standing timber and cannot be sold under rent decrees in virtue of 
this item.® 

It is not the law now that before execution against immovable 
property can be had, the decree-holder must either take out 
execution against both person and movable property of the judgment- 
debtor, or prove to the satisfaction of the Court that it would be 
useless to do so, as was held under section 171 of the Rent Act in 
Suraj Narain v. Shea Baran ^ If before the proceedings in execution 
the share has been bona fide sold to a third person it cannot be sold 
under the Revenue Court decree.® Where execution is sought by the 
sale of ancestral land, the Collector alone can decide objections of the 
debtor and cannot refer them for trial to the original Court.® 

The item does not apply to the holdings of rent-free grantees Hence 
these need not bo transferred to the Collector for sale.'® 

1 Sham Das v. Rajjai Ali, B. B. 4 of 1897. The sale should be uoder the 
C. P. G. and not Chapter 40, Berenoe Court Manual, Bhopal v. Mansapuri, XVI U. D. 
167 ; ^uqaddam Ali v. JUaJceruddhiy Sivgh, 1936 B. D. 197. 

S Chandan Singh v. Ranjit. Singh, B. R. 2 of 1904. 

3 Maharaja of Bsnarts v. Ddljil Singh, II TJ. D. 2 1 6. 

4 Muqaddam .ilZi v. Makeruddhuj Singh, 1936 B. D. 197. 

3 Nehal Singh v. Jagan Nalh, 1926 A. I. B. All, 438=12 Bev. aud Or. L. J. 71= 
6 L. B. Bev. 189, 240-=1926 B. 0. 345, 483=VI U. D. (H. 0.) 631, 600=88 I. 0, 
613, R. D. 94. 

B Sarju Singh y. Bij li Bahadur Singh, 49 All. 330=25 A. L. J. 199=1927 
A. 1. E, All 254-=VIII U D. (.H. C ) 135=8 L. It. B-v 135=1927 B. C. 125=101 
I. 0. 287=11 E D. 490 

7 B, B, 12 of 1892=12 A. W. N. 16. 

• Abdul Rahman y. Bhaiaani Din, B, B. 7 of 1881, overruliag Madan Mohan v. 
Dharam Lai, 2 Leg. Rem. 63. 

^ Kumuda Prasad V. Maharaj I of Benares, 12 Rev, and Or. L, 3. 194=1926 
R. G 159=VIIU tJ. 133=7 L R Rev. 185=10-R D. 488. 

10 Gulzari Lai v. Monda, II U. D. 37=»2 B. jind Qt. L. 3. 21. 
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Item No. 12 .— (Correaponding to item No. 14 of the Act of 1926). 
Iq second appeal a copy of the original Court’s judgment has also t« 
bo filed. See notes to section 243 above at pp. 766-767. 

Item No. 13 . — (Corresponding to item No. 15 of the Act of 1926). 
See section 268 and note thereunder at p. 823. 

Item No. 16 of the Act of 1925. — Has been removed. It dealt 
with 0. 41, B. 22 (1) and restricted the right of the respondeat -.before 
a Bevenue Court to raise a question of proprietary title decided against 
him by the lower Court without intimating the intention to th«r 
appellate court within one month from service of notice of date of the 
hearing. Now the appellate Court in such matters will be a Civil Conrt 
and not the Bevenue Court. (Fids sub-section (4) of section 286. 

THE THIRD SCHEDULE. 

{See section 55.) 

Fobm of Lease or Counterpart. 

resident of EIJ, have ^^ ^“00^6886 

io F G B 1 

mentioned land -z son of- ;~’ -, resident of JIE, in tnahal K, 

from A, B C, D 

mauza L, 

(here adequately describe the holding and give details mentioned in 
section 55), 

at an annual rent of Bs ( ), payable in the following instalments 

and on the following dates, namely : 

( ) Bs. on the ( ) day of ( ) 

( ) Bs. on the ( ) day of ( ) ’ 

( ) Bs. on the ( ) day of ( ’ ) 

( ) Bs. on the ( ) day of ( ) 


• the period of the lease being for ( ) years, that is to say from 

(date) to (date) ^ 

Dated the ( ) day of ( ), 19 

Signed 1 (A, B, landholder. 

(or marked) J F, Gj tenant.) 

Witness, (if marked) M, N. 


* To be filled np in the case of oon-oconpancy tenants only, and to be struok oat 


In all other oases. 
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896 


tl. 1*. d^eiiaiioy Aot— Fonrtb Sohednle 




162 For the recovery of canal daea ... Ditto ... Date of delivery of caoal Ditto. 

jamabandi. 

154 (4)(6) To recover ao amonnt realized in ezceae ... Ditto ... When the ezcesa waa re- Ditto. 

alized. 



172 For the ejectment of a tenant ... ... One year ... When the detrimental or Ditto. 

inconaietent act is done 
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228 By a enperior proprietor -for arreaia of re- Three years ... When the arrears became Ditto 

Tenne or rent dne to him as such. doe. 
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236 («) For compeosatioa for creditlog payment Ditto ••• The date wnep p 
made towards rent or layar otherwise wroDgly credited, 

than to rent for tayar or otherwise than 
in accordance with the proTisions of 
section 130. 






899 


Notes on the Fourth Sohednloi Group A 
Notes. 

Item No. 2 —(Corresponding to item no. 4 of the Act of 1926). 
Under the Agra Act the period of limitation commenced from the time 
when the arrears became due. But under the present Act it commences 
from 15 days after the arrears became due. 

Item No. 5.™ (Corresponding to section 108 (ISA) of the Ondh Act.) 
The period of limitation according to the Oudh Act was only one year. 
Now it has been increased to three years. 

Item No. — (Corresponding to item no. 2 of the Act of 1926). The 
court fee is leviable on the value of the suit as calculated according 
to Section 7 (jii) (c c) of the Court Fees Act. 

Item No. 9.— (Corresponding to item No. 10 of the Agra Act and 
to Section 108 (16) of the Oudh Act). Under the Ondh Act the limitation 
for recovery of village expenses and other dues was only one year. 
Now it is three years. 

Item No. 10. — (Corresponding to section 108 (16) of the Oudh Act). 
Under the Oudh Act the limitation was only one year and it commenced 
from the date of payment.* Under the present Act it is three years and 
commences from the time when the revenue was paid. 

Item No. IS. “(Corresponding to item No. 15 of the Agra Act and 
section 108 (1.5) of the Oudh Act). Under the Oudh Act the period of 
limitation was only one year,* Under the present Act is three years. 

Item No. 1(5. — (Corresponding to item No. 1 of the Agra Act and to 
section 108 (9a) of the Oudh Act). The period of limitation under the 
Agra Act was only one month and under the Ondh Act one year. Under 
the present Act it is three months. 

There is also a change iu the court-fee. Under the Agra Act it was 
payable as in the Court Fees Act (on the amount of compensation). Now 
a fixed court-fee of eight annas only has to be paid, whatever the amount 
of compensation claimed may be. 

1 Baja Bam v. Jienda, 7 0. 0. 14. .. 

3 Bfy Baj Singh v. Ban Praga$, 7 0. 0. 81. 


Q-roup B — S 01 TS. 

[Suite triable by assistant collector of the 6rst class— appeal to commissioner except in the case of Serial Nos. 20 
21, 22 which are gorerned by section 202.1 
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oommeDOeinQiit o£ this Acti kuew of the aoBiithor- 

oceapied the land for more iaed oooapation. 

than 9 yeare eiooe the land- 
holder firat knew of the an- 
anthorized oooapation. 
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Notes. 

Item No. 2. — (Corresponding to item No. 18 of the Agra Act and 
to section 108 (1) of the Oudh Act). Under the Agra Act the court 

fee was payable os In the Court Fees Act. Under the present Act a fixed 

court-fee of eight annas is payable. 

Item No. 7 — (Corresponding to item No. 16 of Ihe Agra Act and 
to section 108 (LO) of the Oudh Act). Under the Oudh Act the period 

of limitation was thirty days. Under the present Act it is only fifteen 

days. 

Item No. the Agra Act and 

section 108 (3a) of the Oudh Act). Under the present Act a claim 
for the arrears of rent can be added to a prayer for determination of rent 
which could not be dona under the repeated Acts. See notes on section 
94 ante. For court fees see section 7 (ai) (b) of the Court Fees Act. 

Item No. 6 of the Agra Act. — Or that item has been omitted. 
It provided for a suit for enhancement or abatement of rent 
against or by a number of tenants collectivele. It was a suit under 
section 62 of that Act which corresponds to section 122 of the present 
Act for which no item is provided in this schedule. 

Item No. I4< — (Corresponding partly to item No. 5 and to item No. 7 
of the Agra Act and to section 1 08 (3) of the Oudh Act). The court 
fee is as prescribed in the Court Fees Act. But that Act does not 
prescribe the court fee in case of all such tenant. It does not mention 
non-occupancy tenants. How is then the court fee to bo levied in a 
case not specifically provided for in that Act ? Will it bo on the basis 
of plaintiff’s valuation or on the scale of occupancy tenant (on the 
analogy of the Agra Act.) (Item No. 7 of Group B of the Fourth 
Schedule. ) 

Item No 18- — (Corresponding to item No. 2 of the Agra Act 
and to section 127 of the Oudh Act). 

Limitation — Under the Agra Act the period of limitation was twelve 
years and it commenced from the time when the land-holder first knew 
of the unauthorized occupation. Under the present Act a gre^t change 
has been effected. Now there are three different periods, namely, 12 
years, 6 years and 3 years, prescribed for different cases. 

(a) The period is 12 years (?) in case of the land being contiguous 
to any other land lawfully occupied by the defendant, if he has 
at the commencement of this Act occupied the land for more than 
6 years since the landholder first knew of the unauthorised occu- 
pation, and (it) in case of the land not being so contiguous, if the 
defendant has at the commencement of this Act occupied the land 
for more than 9 years since the landholder first knew of the unauthor- 
ised occupation. In either case the period is to commence from the 
time when the land-holder first knew of the unauthorised occupation. 

(b) The period is 6 years in case of the land being contiguous to 
any other land lawfully occupied by the defendant, if the ease does not 
come under (a) (?) above. 
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The period o£ limitatiou commences from the Ist of July following 
the date of such occupation or following the date of the commencement 
of this Act, whichever is later. 

(o) The period is 3 years in other cases and it commences as in (5) 
above. 

Court, The court fee is to be levied as in the Court Fees Act 
on the rent payable. Bat what is the rent payable if the land is in 
possession of a trespasser ? Is it the rent mentioned in the revenue 
papers, if any, or is it the rent which the plaintiff chooses to nominate ? 

Item No. ig — (Corresponding to item No. 12 of the Agra Act 
and to sections 108 (Oc), 108 (10), and 108 (13) of the Oudh Act.) 

Limitation. Under the present Act the period of limitation is 3 years. 
Undbr the Agra Act it was only six months. Under the Oadh Act it 
was one year. 





•t. 



T. A.— 114 



Group C— Applications triable by the Tahsildar. 
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occnpancy or hereditary lenaat. 


Notes on the Fourth Schedule, Group G 
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Notes. ' 

Item No. 2 . — (Corresponding to item No. 5 of the Agra Act and 
to section 14 of the Oudh Act.) 

Court fee. Under the Agra Act there nas a fixed fee of one 
rupee, whatever the amount deposited may be. Under the present 
Act there is a scale of fees. If the amount deposited does not exceed 
Rs. 50, it is four annas ; if the amount exceeds Rs. 50 but does not 
exceed Rs. 100, it is eight annas ; if the amount exceeds Rs. 100, it is 
one rupee. 



Group D — Applications triable by Assistant Collector in ohabob of Sub-division. 


U. I'. Tenancy Act. — The Jb'ourtb Schedule 



77 Beglitration of worka ... ... Six mootha ... The Hate of the completion Nil. 

of the improvement. 

79 (a) or For eatabliahment of right to make or benefit Nona ... None ... ... Aa in the Conrt Fees Act, 

C<f) from a work. 1870. 



Group D and notes thereon 
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Group E — Applications triable by thk Collector. 
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^ laere appears to be a mistake abont the sub-sectioo. The correct reference ii o* (5). 

S The words In Italics were added by the United Proyincee Tenancy (Amendment) Act, I of 1940. 
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Notes on i'ourth Schedole Group N 

Notes. 

Item No. 2. — (Corresponding to item No. 4 of the Agra Act and 
to section 108 (10a) of the Oadh Act), 

Limitation.— The period of limitation is 6 months as in the Agra Act, 
but their is a change as regards the time vvhen it commences. Under the 
Agra Act it commenced from the expiry of tioo years from the date of 
acquisition, or the date of admission of another tenant or the use of land 
for any other purpose, as the case my be. Under the present Act it 
commences from the expiry of three years from the date of the order 
of acquisition. 

Court fee. Under the Agra Act the court fee leyied was according 
to the amount of rent payable for the land acquired. Under the 
present Act there is a fixed court fee of eight annas. 



Oroup F — Other Applications. 
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aecree lor a earn exceeding Na 500 inclo- 
live of the coat* of execntiog each decree, 
bat excInaiTe of any intereat which may 
have Bccraed after deeree npon the aum 
decreed. 



For the ezecntion of any money decree or a The period allow- Ae in the case of a decree 
decree ander leotion 180 or eeotion 183 in ed for the exe- of the oivil coart. 
aa for ae it relates to the payment of cation of a 

damages or compenaation for a snm of decree of the 

money exceeding Be. 500 inclnsive of the civil coart. 


i^ourth Sohedule, Ghroap 
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tJ. P. Tenancy Act— Fourth Schedule 
Notes. 

Item No. 1. — (Corresponding to Item No. 8 o£ the Agra Act.) 

-Under the Agr.a Act (here was a period ol limitation 
prescribed for such an application. It was six months commencing from 
the date of the decree or order of ejectment. The present Act prescribes 
no limitation for such application. 

Surrender. — The Agra Act made no provision for such application in 
case of surrender, it provided only for the ease of cjecnnent ; the present 
Act provides for the case of surrender also. 

Item No. 2.— (Corresponding to itf»m No. C of the Agra Act). 

Limifation.— Under the Agra Act there was a period of limitation pre- 
scribed for the application. It was fifteen days commencing from the date 
of delivery of possession. Under the present Act there is no limitation. 

Items Nos. 3 and 4. — (Corresponding to Item No. 2 of the Agra 
Act). 

Tenant . — The Agra Act made a general provision for the ejectment 
of (all classes of) tenants for an unsatisfied decree for arreas of rent. The 
present Act has drawn a distinction between an exproprietary, occupancy 
and hereditary tenant on the one hand and non-occupancy tenant on the 
other. The former ii dealt with under .section IfiS and is provided for in 
item No. 13, while the latter is dealt with under .sec ion 170 and is pro> 
vided for in item No. 4. 

Limitation. — Under the Agra Act there was a general limitation (for 
all tenants) of three -years which commenced from the date of the final 
decree in the case. Under the present Act it remains unchanged in 
item No. 4, that is to say, in the case of non-occupancy tenant. But in 
case of other tenants provided for in item No. 3 the limitation is two 
years and it commences on the expiry of one year from the date of the 
decree. 

Items Nos. 5i 6 7. — (Item No. 5 corresponding to Items Nos £ 

and 3A, item No. 6 to item No 4, and item No. 7 to item No. 5 of tht 
Agra Act. Item No. 3-A of the Agra Act prescribed for an extendec 
period of limitation, namely, throe years and 6 months in certait 
circumstances of agricultural calamities. There is no such provision now.) 

These three items deal with execution of decrees. Decrees an 
divided into three classes : — 

(a) Decrees for money not exceeding Rs. 1500, inclusive of the cost 0 
execution (Item No. 5). A money decree is one which awards mone; 
only and does not include a decree for possession coupled with damage 
or compensation or cosfs.^ 

The limitation is three years from the da(e of the final decree in tli 
case. If there has been .tn appeal, the date is that of the decree of th 
appellate court.* If an application be made within three years anothe 

1 Shri Ram Chandraji Laxmanji v Ajudht, 14 L K. Hov. 877=“XV U. D. 22“1 
L. B. Eev. 585=17 B. D. 1116. 

* Siraj Ahmad v. VHhal Dot, B. B. 7 of 1888. 
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in continuation of it will not be taken to be a separate application, e. p., 
to appoint the guardian of a minor, the one named in the prior applica- 
tion having declined to act or to take out execution against some 
property other than that attached under the prior application,^ or against 
the person of the debtor.® But no new application for execntiou can be 
made after the lapse of three years from the date of the decree/ An 
application for attachment and sale of immovable property is not a con- 
tinuation of an infructuous application for attachment and sale of standing 
crops® or trees® or an application under section 59’ of the Act of 1926, 
or of an application to execute the decree in some other way, e. g., by 
attachment of certain decrees in favour of the debtor.® Section 48, Code 
of Civil Procedure, giving a maximum period of 12 years does not apply.® 
In calculating the sum of Ils. 500 interest after the decree is not to be 
taken into account. 

A decree for costs alone in an ejectment suit is a money decree/® A 
decree for possession under section 183 with costs is not a money decree, 
the costs being subsidiary part of the decree. “ A decree for abatement 
of rent with costs to defendant zamindar (of Commissioner’s Court and 
of Board which had remanded in case for retrial setting aside the ex 
parte decree of the first court) is not a money decree.’* 

Article 182 of the Limitation Act evidently is not intended to apply 
to these two cases. 

(5) Decrees for money, for a sum exceeding Es. 500 inclusive of the 
costs of execution (Item No. 6). The limitation is as for a Civil Court 
decree. That is, 12 years is the limit, provided the first application is 
made within 3 years of the final decree and more than three years do 
not elapse between any two consecutive applications. ’.rtiole 182 of the 
Limitation Act will apply. 

A decree for arrears of rent becomes time-barred in the absence of an 
application for execution within three years or of some step in aid of 
execution. Application under section 79 of the Act of 1926 to eject the 
tenant is an application to execute the decree for arrears or a step in 

1 Janlci Pratad v. Baladin, B. R. 14 of 1891. 

2 Uithan Lai v. Naliar Singh, XIV U. D. 166=14 L. R. Rev. 430=17 R. D. 639 ; 
Deep Chand v. Maharaj Prasad, XVI U. D. 176 . 

3 Debi Prasad v. Mahendra Singh, B. R. 2 of 1904. 

♦ Mohabbat v. Bahadur, 3 A. L. J. 324=26 A. W. N. 97. 

5 Boshan Singh v. Saraswoti, IX D. D. 101. 

8 liaja Ram Singh v. Helai Singh, 1936 B. D. 406. 

2 Roshan Singh v. Sarnsuatti, 9 L. R Rev. 293=IX U. D. 101=12 B. D. 697 ; 
Tulshi Prasad v. Gulzari Lai, XIIl U. D. 176. 

8 Tulshi Prasad v. Oulsari Lai, 14 L. B. Rev. 71=XI1I U. D. 176. 

8 Sharfuddin v, Baldeo Piasad, Xl U. D. 670. 

10 Ram Harahh v. Madar, HI 0. O 255=4 R. D, 80=5 R. D. 417 ; Uma Shankar 
V. Siddheshwar Prasad, 1940 R. 1). 133. 

11 Shian Lai v. Chaube Beni Madho Rao, XIll U. D. 78=XIV U. D. 319=16 B. 
D. 385. 

18 Khalil Ahmad v. Laltt^, 1937 B. D. 448. 



916 


0, P. Tenancy Act — Tlie Fourth Schedule 

aid thereof.* An instalment decree provided for acceleration in case of 
default. Held^ time began to run from the date of default.^ 

In this connection compare the provisions relating to execution of 
decrees of civil courts contained in Chapter 111, particularly in section 15 
of the United Provinces Debt-Bedemption Act, No. XIJJ of 1940 and 
also those contained in Chapter flf, particularly in section 9, of tha 
United Provinces Regulation of Agricultnrel Credit Act No XIV 
of 1940. 

(c) Decrees other than money decrees, (Item No. 7), e. g., for possession, 
injunction, execution of a kdhuliat or lease. The limitation is one year 
from the date of the final decree in the case, whether in appeal or 
otherwise. 

Item No. 8.— (Corresponding to item No. 9 of the Agra Act and 
section 120 (A) of the Oudh Act). 

Reutfio.— If the application is beyond 90 days, sufficient cause must 
be shown.® 

1 This perhaps overrides Hdharaja of Dumrao v. Budha, 25 A. W. N. 213 ; Keiho 
Pratad Singh v Baiju Rat, B. B. 9 of 1912. See notes to sections 168 and 170. 

3 BuTeam Singh v. Sri Thakur BanJeatt$hji, 7 L. R. Rev. 347‘°-1926 R. C. i30>« 
VII U. D. 204=-10 R. D. 532. 

3 Bar Suhh v. Shib Dagal Singh, XV. U, D. 1S7=>18 R. D. 233. 


1 j } ' ' '•1' * . 

r i ) ' 
,r<j ' 
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rn SODBDULB. 

(See section 136). 

Form of Coontirfoil and Beokipt pou Rent. 

Note — In the forme told to Court of Wards Estates and to other proprietors, if they so desire, the receipt portion letll he printed in duplicate. 
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Signature of landholder or agent. Signature of landholder or agent. 

Note— Under section 133 of the United Provinces Tenancy Act, Note— Under section 133 of the United Provinces Tenancy Act, 

aeparaie receipts must be issned for each payment of rent or of eayar. separate receipts mast bo issned for each payment of rent or of eayar. 
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THE SIXTH SOHEDULE. 

(See section 123). 

Provision for the granting of relief in agrioultijrai OALAumBS 

1. In this Schedule — 

(1) “harvest ” means the kharif or rabi harvest ; 

(2) “ holding ” does not include the holding of an under-pro- 
prietor, permanent lessee, permanent tenure-holder, or thekadar ; 

(5) “ khudkasht ” includes land cultivated by a permanent lessee 
or thekadar as such either by himself with his own stock or by 
servants or by hired labour ; 

(4) “ landlord ” does not include a person with whom a sub- 
settlement has been made under the provisions of section 76 of 
the United Provinces Land llevenne Act, 1901, or with whom 
a settlement has been made under the provisions of section 77 of 
that Act ; 

(5) “ relief in rent or revenue ” means the remission or suspen* 
sion of such rent or revenue and “ relief in rental means the 
sum of the relief in rent and of the nominal relief in valuation in 
a malial or portion of a m,ihal ; 

(6) “ rent ” means the amount of rent payable in respect of the 
harvest affected by the calamity and includes the amount payable 
by an under-proprietor is defined below ; 

(7') ‘‘rental ’’ of a maha! or portion of a niahal means the sum 
of the fixed cash rents of such tnakal or portion payable to the 
landlord and of the valuation of the sir and khudkasht of such 
landlord and of holdings, the rent of which is payable by division 
of the produce or based ou an estimate or appraisement of the 
s'anding crops as apper'anis to (he area normally sown in the 
harvest in which the calamity occurred; 

(8) ‘‘under-proprietor” includes an inferior proprietor with 
whom a sub-settlement has been made in accordance with the 
provisions of section 76 of tho United Provinces Land Revenue 
Act, 1901, or with whom a settlement has been made under the 
provisions of section 77 of that Act ; 

{9) “valuation” means valuation in accordance with the 
provisions of paragraph 4. 

2. (i) Relief in rent of a holding shall ordinarily be given in 
ccordanco with the following scale : 

Loss measured iu annas per rupee of normal Relief in rent 

produce per rupee. 

Amounting to annas but not amounting to 

10 annas ... ... ... 6 annas. 

Amounting to 10 annas imt not amounting to 

12 annas ... ... ... 10 annas. 

Amonuting to and exceeding 12 annas ... 16 annas. 

Provided that in Buiidelkhand and in the trans-Jumna parts of the 
Illahabad, Btawah, Agra and Muttra districts and in other areas if 
ustified by the circumstances of the cultivators, suspeusion or remission 
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to the extent of 4 annas in the rupee may be given when the loss 
measured in annas per rupee of the normal produce amounts to C annas 
but does not amount to 8 annas. 

(2) When the whole or a part of a holding is sublet, relief shall 
be given to the sub-tenant in accordance with the scale applied to such 
holding, and shall be separate from, and independent of, the relief given 
fo his landholder which shall be calculated as if no part of the holding 
were sublet. 

(.3) Nominal relief in valuation of sir or hliudhasht and of holdings 
the rent of which is paid by division of the produce or by an estimate 
or appraisement of the standing crops, shall be given on the same scale 
as the relief in rent. 

{4) If the whole or a portion of sir is lot to a tenant, relief shall be 
given to such tenant in accordance with the scale applied to such sir 
and <hall be separate from, and independent of, the nominal relief in 
valuation given to the sir-holder which shall be calculated as if no part 
of such sir were let. 

3. The relief in rent payable by nnder-proprietor, permanent lessee, 
permanent tcnnre-holder or theJtadar shall bo calculated in accordance 
with the provision" of piragraph 2 and paragraph 4 as if iho rent payable 
by such under-proprietor, jtennanent lessee, permanent tenure-holder or 
thekadar were revenue and as if the rent payable to such under-pro- 
prietor, permanent lessee, permanent tenure-holder or thekadar were 
payable to the landlord and as if the sir or khudkasht of such under- 
proprieror, permanent lessee, permanent tenure-holder or thekadar were 
the sir or khudkasht of the landlord. 

4 The valuation of sir and khudkasht and of holdings the rent of 
which 13 payable in kind or by an estimate or appraisement of the crop 
shall be made in accordance with the '•auctioned rates applicable to 
occupancy tenants : 

Provided that if special rates are sanctioned for the commutation of 
rents in kind, such rates shall be used for the valuation of such holdings ; 

Provided further that the Oollector may order that the valuation 
may be at the average rate of rent payable by hereditary tenants for land 
in the village, less two annus in the rupee or at the average rate paid 
by occupancy tenants for such land : 

Provided also that holdings the rent of which is payable by division 
of the prodnee or by an estimate or appraisement of the crops may be 
valued at the average rate payable for such holdings in the recent 
normal year. 

5. In any mahal or portion of a mahal in which relief is given in 
rental, the relief to be given in revenue shall be of the same kind as the 
relief in rental and shall bear the same proportion to the revenue of such 
mahal or of such portion as the relief given in rental boars to the rental 
of such mahal or such portion. 
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APPENDIX A. 

Rales framed by the Provincial dovernment in exercise of powers 
Lonferred by section 292 of the Act. 

The United Provinces Tenancy (Government) Rules, 1940 .^ 
Short title and com- 1 . (a) These rules may be called the United 

meacement. Provinces Tenancy (Government) Rules, ISIO. 

(f<) They shall come into force on the date of their publioation in 
the official Gazzettf. 


2 In these rules, unless there is something repngnant in the 

Interpretation. subject or context—" 

“ the Act ” means the United Provinces Tenancy Act, 1939. 

Rules to give effect to the Provisions of section 57 of the Act. 

3 The following procedure shall bo observed for the attestation, 
under section 5 7 of the Act, of leases, counterparts, grants or agreements 
required to be made by registered instrnment when such leases, counter- 
parts, grants or agreements — 

(a) relate to land hold by a grove-holder as such, or to land let or 
granted for the purpose of planting a grove, or 
Cb) relate to a tenancy and stipulate for rent not exceeding one 
hundred rupees annnally. 

4 . Every revenue court, and every revenue officer, not inferior in 
rank to a supervisor qanungo, within the local limits 
attMt whose jurisdiction the whole or some portion of 

the land to which such lease, counterpart, grant or 
agreement relates is situate, shall have authority to attest such 
document. 


5 . The endorsement required by sub-section ( 2 ) of section 57 of the 
Act shall be as nearly as may be in the following 
form : 


Form of agreement. 


This document was presented before me on the day of 

in the year ...by the person/persons specified below. I 

have satisfied myself as to his/iheir identity and his/ their acquaintance 
with and assent to the terms of the document. 


Execution is admitted by A. B 

son of 

caste 

profession 

resident of 

and C. D 

son of 

caste 

profession 

resident of 

who is/are personally known to me 


1 These rules were published in the U. F. Qazette, dated 13tb April, 19i0 in Part 
1-A, pages 223-227. 

T. A.— 116 
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Or 

who is/are identified by C. D 

son of 

caste 

profession 

resident of 

and E F 

son of 

caste 

profession 

resident of 

who is/are personally known to me 

Or 

who is/are identified by 0 . D 

son of 

caste 

profession, 

resident of 

who is/are of apparent respectability. 


Date of attestation, 

Signature of the 
exeeuiant or 
ezecntanta. 

Signatnre or 
tbumb-empressioD 
of the witnesses. 

Signatnre of the 
attesting officer 
or court. 

1 

1 j 

I ; 




(J. Every document to tie attested shall be presented in person by 
the executant himself or by his agent, representative 

JeVeuTLcrment. authorized by power of attorney 

executed before and authenticated by a Itegistrar 
or Sub- Registrar in British India. 

7. If the attestation is done by the supervisor qanungo, he shall 
. L j register of agreements the date of 

hv ^n'^r!p*rvi«nr fiLmitn* presentation of the document, the nature of the docn- 
ment, and the name and address of the executant, 
and shall note the fact of attestation in his diary. If he is not satisfied as 
to the identity of the executant or his acquaintance with and assent to 
the terms of the document, or if execution is not admitted by him, he 
shall refuse to attest it, and shall enter in his diary the date of presen- 
tation, the nature of the document, the name and address of' the 
executant, and the reason for bis refusal. 


No lease, counterpart, grant or agreement shall be attested 
unless it is presented for attestation within four 
months from the date of its execution : 




Time for attestation 


Provided that where a document has been executed by more than 
one person on different dates, for the purpose of this rule, it shall be 
deemed to have been executed when the last executant signed it. 
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Rules to give effect to the provisions of section 136 of 

the Act. 


9 . The tahsildar shall be responsible for the safe custody and sale 

to landholders of books of receipts with counterfoils, 
sadr’y’responsfbiUty snpplied by the Government Central Press and for 
maintaining accounts of receipts and sales in the 
prescribed form. Be shall see that the stock of books in hand is at all 
times su£5:!ient to meet the normal requirements of his tahsil, that 
indents for them are punctually submitted and are prepared with due 
regard to probable demand, that all receipts from the Press and sales to 
landholders ai-e promptly recorded in the register maintained tor this 
purpose, and that all entries of receipt and sale are signed by him 
before the close of the day on which they are recorded. 

10. The account of receipt and sale of books shall be maintained 

. in a register in the following form 

Form or acconnt. 


Register of Account of Receipt Books prescribed by section 
136 of the United Provinces Tenancy Act, 1939- 


Beceipts. 


Sales. 
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11. In other respects, the rules applicable to saleable forms 
Bnlei regarding iasneB. regarding issues, indents, secnrity, check, etc., shall 

^PP^y to books of receipts : 

Provided that if the District Offijor thinks that the security taken 
under < hose rules from the oflScial in charge of sale arrangements is 
inadequate he may increase the amount. 

Rules to give effect to the provisions of section 142 of 

the Act.* 

12 . The officer deputed under section 142 of the Act to make the 
Qnrq Amin to make division, estimate, or appraisement shall ordinarily 

division, estimate or be Qu.rq Amin. 
appraisement of crop. 

13 . With every application a fixed fee of Re. 1 shall be deposited 

Pejg by the applicant. 

Rules to give effect to the provisions of section 132 of the Act. 

14. (See page 5G9 supra.) 

Rules to give effect to the provisions of section 229 of the Act 

15 . tSee page 683 supra). 

Rules to give effect to sections 286-288 of the Act. 

Xfi~20. (See pages 859-860). 

21-25. (See pages 866-867.) 

The Provincial Government has made further rules* making the 
provisions oE Chapter XXI ll of the Revenue Court Manual telaling to 
fees payable for services of officials deputed for settlement of priva e 
boundary disputes applicable to demarcatiou proceedings taken under 
any of the provisions of this Act or of the Rules made under this Act, 

1 These rnles -will anpersede the rales made under the repealed Act, given on pages 
435-436 ante for comparative reference. 

* Pabliahed in the U. P. Gazette dated 22nd Jane, 1940, Part t-A, p. 333. 


I 
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APPENDIX B. 

Rules framed by the Board of Revenue in exercise of the powers con- 
ferred by section 293 of the Act, 

The United Provinces Tenancy (Board of Revenue RuIeSi 1940.^ 


Short title 
commencemeot. 


CHAPTER I. 

Peeuminaey. 

1. Cl) These rules may be called the United 
Provinces Tenancy (Board of Revenue) Rules, 1940. 


(21 They shall come into force on the date of publication in the 
official Gazette. 

2. In those rules, unless there is anything repugment in the subject 
or context, “Act” means the United Provinces 
Pefinition. Tenancy Act, 1939 (XVII of 1939). 


CHAPTER II. 

Rules under section 12 of the Act. 

Hereditary rights of certain heirs of sir-holders, 

3. Before demarcating the area in which hereditary rights have 

^ . . . accrued under the provisions of section 12 of the 

a na ion o ««r. assistant collector in charge of the 

sub-division shall first value each plot comprised in the sir in question 
by multiplying its area by tho rates sanctioned for hereditary tenants 
under the provisions of Chapter VI of the Act for that local area If 
no snch rates have been sanctioned for the local area, the assistant 
collector shall determine appropriate rates in the manner laid down in 
section 103 of the Act. 

4. Tho valuation of the areas demarcated us hereditary tenancy 

under the provisions of section 12 of the Act shall 
Demareation of proportionate to the shares which the persons 
ere i ary areis. whose favour the demarcation is made would 

have acquired in the proprietary rights of the deceased, had such 
rights devolved in accordance with the personal law to which the 
deceased was subject. 

5. In making a demarcation under the preceding rule, compactness 

_ shall be the chief consideration : 

Compaotueea. 

Provided that, as far as possible, no party shall be given all the 
inferior or all the .superior land, and that as far as possible the existing 
fields are not suli-divided. 


1 The>e roles were, published in the U. P. Qaaette, dated 13th Jnly, 1940 in Part 
1-A,, pages 411-430 
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6 The rent o£ each area so demarcated as hereditary tenancy 
shall be determined in accordance with the provisions 
^etermiDation of clause (c) o£ sub-section (1) of section 101 or of 
section 103 o£ the Act, as the case may be. 


of 


7. The assistant collector shall prepare and place on the record 
o£ the case a map showing in different colours the 
area allotted to each party, and if fields are sub- 
divided, he shall have the boundaries demarcated 
on the spot at the expense of the parties, who will bear the cost in 
proportion to their interest in the sir. 


Uemai cation 
Bub-divided fielda. 


CHAPTER III. 

Rules under sections 15, I6 and ig of the Act. 

Demarcation of sir. 

g. Subject to the provisions of section 19 of the Act, action under 


ProceediogB ordinarily 
to be taken oo 
application. 


section 15 or section IG of the Act will not 
ordinarily be taken except on an application from 
str-holder or a tenant of sir. 


ClaBseB 

holdere. 


of 


str- 


For the purpose of these rules, sir-holders may be divided into 
two classes, A and D. iSir-holders of Class A 
are those to whom the first proviso to danse 'a) of 
section 6 of the Act applies, 5ir-holders of Glass 
B are those to whom that proviso does not apply. 

Note 1— Land of sir-lioldera of Class A iu uliich «ir rights were acquired under the 
provisions of clause (d) or (e) of seel ton 4 of the Agra Tenancy Act, 1926, or of 
danse (c) or (d) of eeotion 3 of the Oadh Rent Act, 1 88*5, ceases to be sir. subject to 
the provisions of sub-clau’es (t) and (ji) of the first proviso nnd of the third proviso 
to section 6 of tin Act 


Note 2 — Land of air-holders of Class 4 in which »ir rights were acquired before 
the coiirng into force of t'le Agra Tenuicy Act, l92G.nr the Oaih Rent (Aiiiendinent) 
Act, 1921. as t!ie cage may he, continues to be sir. eubject to a loaxininiti of 50 acres 
for each air-holder and to certain reetrictions regarding the area which ia let to tenants, 
as further explained in the following rules. 

Notes — A ll the air of air-holders of Class B continaes to be sir, irrespective of 
when the sir rights therein were acquired and of whether port or all of it is let to 
tenants. 


10. (1) Iu order to decide whether a sir-holder belongs (0 Class A, 

. ^. or Class B, the assistant, collector in charge of the 

classTwr-hold^B. ^ sub-division shall, having regard to the provisions 
of the second and third provisos and the explanation 
to section 6 and to the provisions of section 7 of the Act, determine the 
amount of local rate, if any, to which the sir-holder should be deemed 
to have been assessed on 1st January, 1940, in respect of all the land 
which he holds as proprietor in the United Provinces. 

Daamples—'.a) If the land revenue to which a sir-holder is assessed 
was Rs. 100, and has been reduced by remissions for the fall in prices 
to Rs. 80, then if the local rate is Rs. 10, it will be deemed for the 
purposes of these rules to be Rs. 8, 
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(b) A local rate of Rs. 60 is assessed ia respect of laad belonging to 
a joint Hindu family. If the family consists of three brothers, then 
sach brother will, for the purposes of these rules, be deemed to be 
assessed to a local rate of Rs. 20. If, however, the family consists of a 
father and three sons, than the sons, for the purposes of these rules, will 
not be deemed to be sir-holders and the father will be deemed to be 
assessed to a local rate of Rs. 60- 

(e) A and B were two brothers, holding land which is assessed to a 
local rate of Rs. 80. A dies leaving two sons C and D, while B has 
two sons E and F, B, G, B, E and F then form a joint Hindu family. 

G and D will for the purposes of these rules be deemed to be assessed 
to a local rate of Rs. 20 each, and H to a local rate of Rs. 40, while E 
and F will not be deemed to be sir-holders. 

(2) If according to sub-rule (1), a sir-holder is deemed to be assessed 
to a local rate exceeding Rs. 25 on 1st January, 1940, then he belongs 
to Glass A. 

(3) (fl) If according to sub-rule (1), a sir-holder is deemed to be 
assessed on 1st January, 1910, to a local rate not exceeding Rs. 25, 
then the assistant collector shall determine the local rate payable by 
the sir-holder or his predecessor-in- interest on 30th June, 1938. If 
this also docs not exceed Hi. 25, then the sir-holder belongs to Class B. 

(b) If, however, the local rate payable on 30hh June, 1938. exceeds 
Rs. 25, then the sir-holder belongs to Glass A, unless— 

(i) the reduction in local rate between 30th June, 1938, and 1st 

January, 1940, is due to a reduction of land revenue at 
re-settlement or revision of settlement, or 

(ii) the sir-holder acquired his proprietary rights after 30th June, 

1938, by inheritance or survivorship. 

Example , — A sir-holder assessed to a local rate of Rs. 60 died 
between 30th June, 1938 and 1st January, 1940. Each of his three 
sons then has a one-third share in the property, and each belongs to 
Class B, although the local rate payable by their predecessor-in-interest 
exceeded Rs. 25 on 30th June, 1938. 

11. Section 15 of the Act relates to sir which is jointly held by 

«ir-holders of Classes A and B, and which would 
Sir to wbicb section cease to bo sir under the provisions of section 6 of 
the Act if all the .^ir-holdors belonged to Class A. 
In accordance with the third proviso to clause (a) of section 6 of the 
Act, such sir will remain sir until demarcation is made. Such 
holdings will be demarcated in accordance with the following rules. 

12. (1) An application under section 15 of the Act shall be 

^ , accompanied by the following documents — 

Documents to accom- r ^ 

pany an application 
under flection 15. 

(a) A certified copy of the khatauni khatas of sir, 

(i) which was not sir before the commencement of the 
Agra Tenancy Act, 1926 (III of 1926), or the Oudh 
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Rent (Amendment) Act. 1921 (IV o£ 1921), as the 
case may be, 

(ji) which is jointly held by sir- holders, not all of whom 
belong to Class A ; and 

(ill) which was not received in exchange in the circum- 
stances mentioned in the first proviso to section 6 of 
the Act ; ' 

( 6 ) a certified copy of the khevaal to which such sir pertains ; 

(c) a certified copy of the kliatauni kliatas of tenants of such 

sir I 

(d) a list giving the amounts of local rate to which each holder 

cf such joint sir is assessed ; and 

(e) in the case of sir of a joint Hindu family, a genealogical 

table, and a list showing the share of each living member 
of the family having an interest in such sir, and the share 
of local rate for which each member would be liable on 
rateable distribution. 

(2) An appliction presented under this rule shall not be rejected 
merely on the ground that any of the pariiculars to be shown in the 
lists specified in clauses (i) and (fi; of sub-rule ( 1 ) are lacking, unless 
the applicant after being allowed a reasonable time, not ordinarily 
exceeding one month, fails to make good the deficiency. 

13 . If an assistant collector initiates proceedings under section 15 
of the Act, he shall issue a notice in Form A, to all the joint sir-holders 
and to all the tenants of sir and shall call upon them to furnish the 
particulars specified in clauses (d) and (e) of sub-rulo ( 1 ) of rule 12 , 
and shall then proceed in accordance with the following rules. 

14 . (1) In proceedings under section 15 of the Act, all the joint 

Pjjjjjgg sir-holders and tenants of sir shall be made parties. 

If the assistant collector finds that any such person 
is not a party to the application, or in the case of proceedings intiated 
by the assistant collector, notice has not been issued to any such person, 
the assistant collector shall implead him as a party and shall issue 
notice to him in Form A or B, as the case may be, and if hr> appears, 
shall call upon him to admit or deny the accuracy of the lists .-peoified 
in clauses (d) and (e I of sub-rule (1) of rule 12, filed by the applicant, 
if any, or by other party, and if any party does not accept any of the 
entries therein, to produce his own lists, if he so desires. 

(2) Any person so impleaded may be allowed, if he so desires, to 
join in the original application, if any. 

(3) Where proceedings are started on an application, every party 
not joining in the application shall be supplied wiih a copy of the lists 
specified in clauses (d) and (e) of sub-rule (I) of rule 12, to be furnished 
by the applicant. 
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Z5- If any party to the proceedings objects to the correctness of 
the entries ia the certified copies or in the li^ts 
deoideVTrst. ° * specified in clause (d) or (e) of sub-rule (1) of rule 

12, the acsistant collector shall proceed to decide 
such objection before making the demarcation. 

Ifi. (1) Before demarcating sir under the provisions of section 15 
Valuation of A.at, the assistant collector shall first value 

before deLrcaUon. each plot comprised in the «r-krd in question by 
multiplying its area by the rates sanctioned for 
that local area for hereditary tenants, under the provisions of Chapter VI 
of the Act. If no such rates have been sanctioned for the local area, the 
assistant collector shall determine the appropriate rates in the manner 
laid down in section 103 of the Act. 


( 2) The valuation of the sir demarcated and declared to have ceased 
to be sir shall be proportionate to the interest of the sir-holders of 
Class A in the joint holding. 


under 


1?. When the sir of a proprietor of Class A, which ceases to be sir 
in accordance with the provisions of section 6 or 
section 15 of the Act, has been demarcated in 
accordance with the provisions of those sections, 
then the remaining sir land, if any, of the proprietor, will be dealt with 
in accordance with section 16 of the Act. 


Proceediaga 
aectiou 10. 


Documents to be *8- An application under section 16 of the 

filed with application he accompanied by the following 

under eection 16, documents : 

(i) a certified copy of the khatauni khatas of sir of the sir-holder, 

whether such khatas are held by sir-holders all of whom 
belong to Class A or are held jointly by sir-holders 
belonging to both Classes A and B ; 

(ii) a certified copy of the khewat i.o which such sir pertains ; 

(lit) a certified copy of the khatauni khatas of tenants of such 
sir, showing the areas held and the rents paid by them ; 

(to) a statement showing the local rate to which the sir-holder, 
or, if the sir is joint, each sir-holder is assessed ; 

(o) in the case of sir of a joint Hindu family, a genealogical 
table and a list, showing the share of each living member 
of snob family having an interest in such sir, and the 
share of local rate for which each such member would be 
liable on rateable distribution ; 

(vi) a list of khudkasht land, whether joint or not, held by each 
sir-holder of Class A ; and 

(oii) where the sir-holder belongs to any class of persons to whom 
section 17 of the Aot applies, the class to which he 
belongs. 


T. A.— 117 
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Pcocadare when ^9- If an assistant collector initiates pro- 

ptoceedmge ate ini- ceedings under section 16 of the Act, he shall issae 
tiated by an asaiatant notice in Form A to the persona concerned and 
collector. shall call upon them to furnish the particulars 

specified in clauses (iif) to (vii) of rale 18. 

Pr cedure in ro procedure laid down in rules 14 

ceedlugs“onder“ section and 15 shall apply mutatis mutandis to proceedings 
ifi. under section 16 of the Act. 

21. Sir to which the provisions of section 16 
Principles to be apply shall be demarcated in accordance with the 
following principles : 

(1) If a proprietor belonging to Gl.iss A still retains 50 acres or 
inoie of sir which is not let, the tenants of his sir which is let will be 
declared hereditary tenants, and the remainder of the sir, whatever its 
area, will remain sir. 

Example.— proprietor of Glass A retains 100 acres of sir, of which 
30 acres are let. The tenants of 30 acres will become hereditaiy 
tenants and 70 acres will remain the sir of the proprietor. 

(2) If a proprietor of Glass A still retains more than 50 acres of sir, 
of which leas than 50 acres is not let then an area of 50 acres will be 
demarcated as sir, first from his sir which is not lot, secondly from his 
khudLasht, if any, and lastly from sir which is let. 

Example 1. — A proprietor of Class A still letains GO acres of sir, of 
which 20 acres are lot, and 30 acres of khulkasht. Of the original 60 
acres of sir, the tenants of 20 acres will become hereditary tenants, and 
the remaining 40 acres will remain sir. Of the 30 acres of khudkasht, 
10 acres will be dem-rreated as sir and the remaining 20 acres will 
remain khudkasht. 

Example 2 —A proprietor of Class A still retains 60 acres of sir of 
which 40 acres are let, and 20 acres of khudkasht. An area of 50 acres 
will be demarcated a.s sir as follows : first 20 acres of sir which is not 
let, secondly 20 acres of khudkasht, and lastly 10 acres out of the 40 
acres of sir which is let to tenants. The tenants of the remaining 30 
acres of sir will become hereditary tenants while the tenants of 10 acres 
demarcated as sir will not. 

(3) If a proprietor of Class A still retains loss than 50 acres of str, 
including sir which is let, and has khudkasht also so that the total area 
of sir and khudkasht exceeds 50 acres, then an area equal to the total 
area of sir will be demarcated as sir, first from sir which is not let, 
secondly from khudkasht, and lastly from sir which is let. 

Example 1, — A propriotor of class A still retains 40 acres of sir of 
which 20 acres aro lei, and 30 acres of khudkasht. Of the original 40 
acres of sir, the ionaat.s of 20 acres will become hereditary tenants, and 
the remaining 20 acres will romuin .sir. Of the 30 acres of khudkasht, 
20 acres will be demarcated as sir (making 40 acres in all) and the 
remaining 10 areas will remain khudkasht. 
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Example 2.— A proprietor of Glass A still retains 40 acres of sir of 
which 35 acres are let, and 20 acres of khudleasht. Aa area of 40 acres 
will be demarcated as sir as follows : first 5 acres of sir which is not 
let, secondly 20 acres of khwikasht, and lastly 15 acres out of the 35 acres 
of sir which is lot. The tenants of the remaining 10 acres of which 
is let will become hereditary tenants, while the tenants of 15 acres 
demarcated as sir will not. 

(4) If the totat area of sir retained by a proprietor of Class A and 
of khudkashf held by him does not exceed 50 acres, then the whole 
of his sir, including the area, if any, let to tenants, will remain sir. 

Example. -A proprietor of Glass A retains 20 acres o£ sir of which 
10 acres are let, and 20 acres of khudkasht. The whole of the 20 acres 
of sir will remain sir and the tenants of 10 acres will not become 
hereditary tenants, 

(5) The tenants of land which is not demarcated as sir in accordance 
with this rule will be declared hereditary tenants. 

(6) Where a portion of khudkasht or of sir which is let to tenants 
is demarcated as sir under this rule the demarcation shall be made 
in accordance with the reasonable wishes of the sir-holder 

(7) In calculating the area under this rule, the provisions of 
sub-section (7) of section 16 of the Act shall be followed where 
applicable. 

Example. — A proprietor of OUss A in Bundelkhand retains 150 
acres of sir, of which 70 acres are let, and 10 acres of khudkasht. An 
area of 100 acres will bo demarcated as sir as follows : first 80 acres 
of sir whi3h is not lot, secondly 10 acres of khudkasht, and lastly 10 acres 
of sir which is lei to tenants. The tenants of the remaining 60 acres 
of sir will become liereditary tenants, while the tenants of 10 acres 
demarcated as sir will not, 

(8) Sir which, according to the provisions of section 17 of the Act, 
is deemed not to lie let shall for the purposes of this rule be treated as 
sir which is not let. 

(9) Land which ceases to be sir in accordance with the provisions of 
section 6 or section 15 of the Act and becomes khuikasht of the 
proprietor, may again be demarcated as sir under section 16 of 
the Act. 

. , . 22. (1) If, in the course of proceedings under 

appears- 

(a) that the proprietor is in possession of a joint holding of sir 
which has not boon demarcated in accordance with the 
provisions of section 15 of the Act, or 

(5) the proprietor is in possession of a joint holding of khudkasht, 
which it is necessary to divide off for the purpose of 
demarcating the khudkasht, or part of it, as sir ; 
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then in accordance with the provisions of section 18 of the Act the 
assistant collector shall proceed to demarcate such joint holdinc^ of sir 
in accordance with section 15 of the A^t and to divide off tho proprietor’s 
share in the joint khudkasht. 

(2) The rules relating to the demarcation of sir will, in so far as 
they ore applicable, apply also to proceedings for dividing no a ioint 
holding of khudkasht. 

(3") Before demarcating sir under the provisions of s»cfion 18 of the 
Act, the assistant collector shall first value each plot of the sir by 
multiplying its area by the rates sanctioned for that local area for 
hereditary tenants under the provisions of Chapter VI of the Act, If 
no such rates have been sanctioned for the area, the assistant collector 
shall determine the appropriate rates in the manner laid down in 
section 103 of the Act. 

(4) In making such demarcation the following principles shall be 
observed : 

(а) The valuation of the sir allotted to a sir-holder shall be 

proportionate to his proprietary interest in smih sir, 

(б) Sir which is in the separate possession of a co-sh irer shall, 

as far as possible, bo allotted to him, if it is not in 
excess of his share. 

(o) Where sir is situated in more than one village, each sir-holder 
shall, as far as possible, be given his shire from sir situated 
in the village in which he resides. 

(d) The sir of each sir-holder shall be as compact as possible. 

23 - In fixing the rent of a part of a holding declared to be 
Fixation of rent. fioreditary tenancy, and of the remainder, under 

the provisions of suii-section (2) of section 15 and 
of sub-section (5t of section 16 of the Act, the assistant collector shall 
apportion the total rent previously payable by the tenant in proportion 
to the valuation of each portion at the lutes sanctioned for that local 
area for hereditary tenants. If no such rates have been sanctioned, he 
shall proceed to determine rates in accordance with the provisions of 
section 103 of the Act. 

24- (1) Sir which is not let, and which ceases to be sir under 

the provisions of section 6 of tho Act by reason of being demarcated 
under the provisions of section 15 or 16 of the Act, shall become the 
khudkasht of the proprietor. 

(2) The tenants of sir which is let, and which ceases to be sir under 
the provisions of section 6 of the Act, or by reason of being 
demarcated nnder the provisions of section 15 or 16 of the Act, shall 
become hereditary tenants of the sir held by them which so ceases to 
be sir. 

(3) When ordering demarcation of sir nnder tho provisions of section 
15 or 16 of the Act, the assistant collector shall at tho same time 
determine, in accordance with tho provisions of rule 23, tho rent of 
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any hered itary holding which may have been created, and shall specify 
the corrections to be made in the annual records in respect of snch 
holdings and in respect of the sir which has become khudkasht. 

(4) The record of proceedings for the demarcation of sir under 
the provisions of section 15 or 16 of the Act shall not be deposited in 
the record room until the tabsildar has certified that the corrections 
ordered in sub*rule (3) have been dnly made. The tahsildar’s certificate 
shall be filed with the record of the proceedings. 

Example.— k joint holding of 10 acres of sir which would cease 
to be sir if both the sir-holders belonged to Class A is hold by two 
proprietors, one of whom belongs to Class A and the other to Class B, 
their proprietary share in the sir being as 4:1. Assuming that the 
holding consists of land of the same qu.iHly, then A will be entitled to 
8 acres and B to 2 acres. If the whole or any part of the 8 acres 
allotted to A is let, then the tenants will got hereditary rights therein, 
and the area which is not let will become the khudkasht of the proprietor. 
The area which is allotted to B will remain sir, and the tenants thereof, 
if any, will not acquire hereditary rights. 

25 * assistant collector shall prepare and place on the record a 

map showing id different colours the plots demar- 
Preparation of map (.^ted by him as sir, and those in which hereditary 

anb-divided fields. rights have been declared, and it any held has 

been sub-divided, he shall demarcate the portions 
at the expense of the tenant. 


FORM A. 
[/See rule 14(1)]. 


IN THE COURT OF- 
Case No - 


-DISTRICT. 


-OF- 


-19 


In the matter of the demarcation of mahal 


village- 

district- 


-pargana- 


-tabsil- 


-notice to 


-son of 


-casle- 


-pargana- 


-i-esident of village ■ 
-tahsil^ 


■ district 


Whereas the Court has taken proceedings under 


spctio u 15 
eecttuD 16 


section 16 read with 
section 18 


of the United Provinces Tenancy Act, 1939, for the demarcation 

of ^ vou are hereby summoned to appear in this court in 

person, or by pleader duly instructed and able to answer all material 
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qnesHons relating to the case, or who shall bo accompanied hy some 

person able to answer all such questions on the .day of 

19 , at ten o’clock in the forenoon. A copy of 

the entries in the ihatauni relating to the said khudka»ht is 

attached hereto. IE you do not admit them to be correct you are 
directed to produce on that day all the documents on which you 
intend to rely in support of your case. 

Take notice that in default of your appearance on the day aforesaid, 
the case will be heard and determined in your absence. 

Given under my hand and the seal of the court, this 

day of 19 . 


Seal of 
the 
Court, 


Assistant Collector. 


FORM B. 
[iSes rule 14(1)]. 

IN THE COURT OF 

Case No of 


-DISTRICT. 
-19 . 

... Applicant, 


versus 


... ... Opposite party. 

Whereas the applicant abovementioned has made an application for 

• » 60 ction 

emarcation of sir nnder : ri:— of the United Provinces Tenancy 

uectiuu lb '' 

-ct, 1939, you are hereby summoned to appear in this court in person, 
r by a pleader duly instructed and able to answer all material questions 
relating to the case, or who shall be accompanied by some person able 

to answer all such questions on the day of — — 19 i 

at tan o'clock in the forenoon. A copy of the said application is attach- 
ed, and if you do not admit the particulars therein to be correct, you are 
directed to produce on that day all the documents on which you intend 
to rely in support of your case. 

Take notice that in default of your appearance on the day aforesaid, 
the case will be heard and determined in your absence. 

Given under my hand and the seal of the court, this 

day of. 19 . 



Assistant Collector. 
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CHAPTER IV. 

Rules under section 49 of the Act. 

Division of holdings. 


Valaation 

holding. 


of the 


25 . Before making a division of a holding, the Assistant Collector 
shall value each plot comprised in the holding by 
multiplying its area by the rates sanctioned for 
that local area for hereditary tenants under the 
provisions of Chapter VI of the Act. If no such rates have been sanc- 
tioned for the area, the Assistant Collector shall determine appro- 
priate rates in the manner laid down in section 103 of the Act. 

27. In dividing a holding into two or more portions the following 
Principles to be principles shall be observed : 
observed. 


(a) The valuation of the portion allotted to each party shall be pro- 

portionate to his share in the holding. 

(b) The portion allotted to each party shall be as compact as 

possible. 

(e) As far as possible no party shall be given all the inferior or all 
the superior quality of land. 

(d) As far as possible existing fields shall not be split up, 

(e) Plots which are in the separate possession of a tenant shall, 

as far as possible, be allotted to that tenant, if they are not 
in excess of bis share. 

(/) Any reasonable objection which may be raised by the land- 
holder shall be considered and decided. 

28. The Assistant Collector shall prepare and place on the record 
a map showing in different colunrs the plots given 
Preparation of map jg gagii party, and if any field has been sub-divided 

anb-divble”fieldB* demarcate the portions at the expense of 

the parties. 


CHAPTER V. 

Rules under section 53 of the Act. 

Exchange of land. 

Doeamenta toao- 29 . An application under section 53 of the Act 
company application. shall contain the following particulars s 

(i) the khasra numbers of the plots which the applicant wishes 
to take, and of the plots cultivated by him which he offers 
in exchange ; 

(it) a certified copy of the khatauni khatas in which all such plots 
are included ; 
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(Hi) a certified copy of the hheutat khatas to which all such plots 
pertain ; 

(iu) the reasons for the exchange ; 

(») a statement showing — 

(а) that the bar prescribed by sub-section (4) of section 53 of 

the Act does not apply to the cas i ; 

( б ) details of any lease, mortgige or other encumbrance with 

which Ihe land offered in exchange by the applicant 
may be burdened, together with the names and addresses 
of the lessee, mortgagee, or other encumbrancer ; 

(bi) if the landholder is not a party to the proposed exchange, his 
name and address. 

30 . Ou receipt of such application, the assistant collector in charge 

of a sub-division shall, if ho is satisfied that the 
lEsae of notice. application is not barred by sub-section ( 4 ) of section 

53 of the Act, give to the opposite-party and to the landholder, and, 
where the provisions of sub-section (fi) of section 53 of the Act apply, 
to the lessee, mortgagee or other encumbrancer, an opportunity to show 
cause why the exchange should not be ordered. Every sooh notice shall 
be accompanied by a copy of the application which shall be filed by the 
applicant. 

31 . (.1) The assistant collector shall hear and decide ol)]‘ections, 

if any, and may make such further inquiry at he 
Disposal of objec- considers necessary, and slhill reject the applica- 
*roMdato°" t,on if he is not satisfied that reasonable grounds 

exist for ordering the exchange, 

(2) If the assistant collector is satisfied that the applioaLion is not 
barred by sab-section (41 of section 53 of the Act, and that reasonable 
grounds exist for ordering the exchange ho shall value the Imd to be 
exchanged by multiplying the area of each plot by the rates sanctioned 
for that local area for hereditary tenants under the Chapter 

VI of the Act. If no rent rates have been sanctioned for the area in 
which the lands to be exchanged are situated, be shall determine the 
appropriate rates in the manner provided by .section 10.3 of the Act. 
After considering the valuation, and where sub-section ( 6 ) of section 53 
of the Act applies, the terms and incidents of the lease, mortgage or 
other encumbrauco, the assistant collector shall grant the application 
either in whole or iu part. 

32 If, in the course of proceedings under section 53 of the Act, 
a portion only of a holding is allotted in exchange, 
the assistant collector shall apportion the rent pay- 
able in respect of such holding between such portion 
and the remainder of the holding. 

Friociplea to bo 33 . 1q ordering an e.xchango, the assistant 

observed in ordering collector shall observe the following principles — 
exchange. 


Apportionmeot 

rent. 


of 


(a) That the laud which the applicant receives is, as near as may 
be, equal in value to the land which he gives in exchange. 



937 


Bales framed by the Board of Bereaae 

(6 ) Aq existing field shall not be sub-divided. 

(c) If there is a work of improvement on any land sought to be 

exchanged, he may refuse to order the exchange unless the 
parties come to an agreement regarding the amount of 
compensation to be paid for such improvement and such 
compensation is actually paid. 

(d) That, as far as possible, the interests of the lessee, mortgagee, 

or other encumbrancer, if any, in respect of land to be 
exchanged are not prejudiced. 

(e) Where the provisions of sub-section (6) of section 53 of the 

Act apply, when deciding whether or not reasonable grounds 
exist for ordering the exchange, he shall consider whether 
in the event of the transfer of the lease, mortgage or other 
encumlirance from one area to another it is possible or not 
to place the parties and (he lessee, mortgagee or encum- 
brancer, as the case may be, in a position similar to that 
which each had before such exchange ; and he shall in his 
order clearly specify the lands and the interests affected 
thereby. 

34.. If the object of the exchange is to consolidate the area which 
. the applicant cnltivates, the assistant Golleotor shall 

reparation of map. record of the case an extract of the 

village map showing in different colours the plots given and received in 
exchange by the applicant. 


CHAPTER VI. 

Rules under section 54 of the Act. 

Acquisition of land. 

Docmuenta to ac- 35. An applica'ion under section 54 of the 

oompaoy application. contain the following particulars : 

(i) the khasra numbers and areas of the plots which the applicant 

wishes to acquire ; 

(ii) a certified copy of the khatauni kbatas in which all such plots 

are included, and whether they are situated within the limits 
of a muuicipality, cantonment or notified area ; 

(iii) a certified copy of the khewat khatas to which all such plots 

pertain ; 

(iv) the reasons for acquisition ; 

(v) in case of an application under clause (5) of sub-section (1) a 

statement showing — 

(a) whether the applicant already has a house, garden or 
grove in the village, and if so the area occupied by 
each ; 

(5) the result of any application made by the applicant for 
exchange under the provisions of section 53. 
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36- To every such application all persons interested in the land 

to bo acquired shall be impleaded as parties, and 
the applicant shall die with the application as manj 
copies of it as there are persons so interested. 

37- If the application complies with the provisions of rule 35, the 

collector shall issue notice to all persons interested 
in the laud, and every notice shall be accompani 
by* a copy of the application, which shall be furnished by the applicant 

38- The collector shall hear and decide objections, if any, and if 

, , he is satisded that the application should be granted, 

tSnTard further” pro- calculate the amount of compensation 

cednre. payable to the tenant undnr the provisions of sub- 

section (3) of section 54 of (ho Act, and shall pass 
an order for the acquisition of, and the ejectment of the tenant from, 
the land applied for, or from such part thereof as he considers reasonable. 
Such order shall l)e conditional on payment to the tenant, within 
such time as the collector may direct, of compensation determined in 
accordance with the provisions of sub-section (3) of section 54 of the Act. 

39- If the compensation is not paid within 
DiainUaal of applioi- jjjg directed by the collector under rule 38, 

application shall be dismissed and the tenant 
shall lie awarded costs. 

40 If the acquisition of a portion only of any holding is ordered, 
... L « collector shall determine the rent payable by 
rent.^ of remaining land. The rent so 

payable shall bear the same proportion to the rent 
previously payable for the whole holding as the valuation of the 
remaining land at the rates sanctioned under the provisions of Chapter VI 
of the Act for that local area for hereditary tenants bears to the valuation 
of the entire holding at those rates. If no such rates have been sanctioned 
for (he local area, the collector shall determine the appropriate rates 
in the manner laid down in section 103 of the Act. 

4X- If the acquisition of a portion of a plot is ordered, the collector 
Demarcation. demarcate such portion at the expense of the 

applicant. 


CHAPTER VII. 

Rules under sections 84, 87 and 88 of the Act.^ 

Surrender, 

42‘ (1) Every application made to the tahsildar under section 84 

flnnfonfo f ,• ol Act shall contain the name, description and 
^Oonteute of appl.ca- residence of the tenant and the land- 

holder, full particulars of the holding to be surren- 
dered, giving the khasra iiumtiers of (he fields, their area and rent, and 
the villag e, mahal, thok or palti in which they are situated. 

^ Bolea given at page 365 and pages 380-381 were mode under the Act of 1926. 
They have been given there for reference. Now the present rules apply as given here. 
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(2) If the tenant applies to surrender a portion only of a holding, 
or if ho is an ex-proprietary tenant, he shall mention in hiff applica- 
tion the grounds on which ho claims to be entitled to make such a 
surrender under the provisions of section 82 of the Act. 

43. The application^ shall ho accompanied by as many duplicate 

j^otice. copies of the notice in Form 13 signed by the tenant, 

as there are landholders on whom the notice is to bo 

served. 

44. The cost of service of notice under section 84 of the Act 

Cost of service of tenant at the time his appli- 

Dotice. cation is presented. In default, the tahsildar shall 

refuse to serve the notice and shall record his 

refusal with reasons on the back of the application. 

45. Every application under section 84 of the Act shall bo attested 

t f n c ti, tenant before the tahsildar and, if so re- 

applioation by the .**^0 tenant shall produce two witnesses 

tenaat. identify him whose signatures, in token of iden- 

tification, shall also be taken on the application. 

Arrangement for payment of rent, 

46 . The written notice which a tenant is required to give to his 

. landholder under sub-section (1) of section 87 of 

tion*''87 f Th" substantially as in Form D, and 

Act. ' ® ® such notice shall be given before the tenant ceases 

to cultivate and leave the neighbourhood. 


Abandonment. 

to be filed by the landholder in the ofiSce of the 
tahsildar for service on the tenant under section 88 
of the Act shall be in duplicate in Form E, and 
tho landholder shall file as many copies thereof as there are tenants 
on whom tho notice is to be served. 


47 . The notice 
Form of notioe. 


Every notice of surrender or abandonment, shall be served 
on the landholder or tenant, as the case may be, 
in the manner prescribed by sub-section (2) of 
section 161 of the Act for the service of notice on a tenant : 


48 . 

Mode of servioe. 


Provided that in the case of a notice for abandonment, the tahsildar 
may, for reasons to be recorded, direct that such notice shall be published 
at the cost of the landholder in a newspaper circulating in the locality 
in which the holding is situated. 
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FORM C 

Notice of surrender 
sections 82, 83 and 84 of the United Provinces Tenancy Act, 
1939, and rule 43 of the United Provinces Tenancy {Board 
of Revenue) Rules 1940J. 

IN THE COURT OP THE TAHSILDAR 

TAHSIL, DISTRICT 

Case No. of 19 

AB (add description and residence) (tenant), 

versus 

CD (add description and residence) '(landholder). 

To 

(Name, description and place of residence' i^landholder) 

The tenant above mentioned, being a (here enter class of tenant) 
tenant in the vll’igo and mahal mentioned below, hereby informs 
yon that under the provi'i'ons of section 82/83 of the United Pro- 
vinces Tenancy Act, 1939, he intends to surrender his holding 

comprising the lands mentioned below,„„ 

ye»r (in cawe of notice ander aect ion 82) 

meuc laked eScccj caaa of notice nnder section 83). 



Seal of 
the Court. 


Dated 


(Signed)- 


Tenan 
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FORM D 

Notice of arrangetneat for payment of rent 

[5^ feetion 87 (l) of the United Provinees Tenancy Aet, 1939, 
and rule 46 of the Untied Provinces Tenancy {Soard 
of Revenue) Rules, 1940.] 

I , soa of , caste- , resident 

, a (here enter class of tenant) tenant of the follow- 
ing lands hereby inform you, RF, son of GH, caste 

resident of— , the person, from whom I hold, that daring my 

absence I am leaving L, son of M, caste , resident 

of in charge of my holding, who will be responsi- 

ble for paying the rent as it falls due. 


Kama of 

village and mahal, 
ihoh or patii. 

Khasra naiobera 
of fluids. 

Area of fields. 

Rent of holding 

1 

2 

3 

4 

1 





Total area 




Dated (Signed) 

Tenant. 


FORM E 

Notice of abandonment. 

l^See section 84 of the United Provinces Tenancy Aet, 1939, 
and rule 47 of the United Provinces Tenancy 
{Board of Revenue) Rules 1940.] 

IN THE COURT OF THE TAHSILDAR ^TAHSIL 

DISTRICT 

Case No -of 19 . 

AB (add description and residence)- (landholder), 

oerjuB 

CD (add description and residence) (tenant). 

To 

(Name, description and place of residence) 

tenant.) 
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Whereas you, a (here enter cla«3 o£ tenant) tenant of the holding 
specified. l)elow, are presumed to have abandoned it, this is to give 
notice under section 88 of the United Provinces Tenancy Act. 1939, 
that the abovenamed landholder wishes to treat the bolding as 
abandoned and will enter on it on the expiry of fifteen days from the 
date of the service or of the pablication of this notice. 



Seal of Dated (signed) EF landholder 

the Oourt. or 1^'® authorized agent. 


CHAPTER VIII 

Rules under sections lofi aud xi 2 of the Act 

Rent-rates. 

49- In proposing rent-rates under the provisions of section 106 of 
the Act and for carrying out the provisions of 

Jr, "^“ 0 ' sections 110 and 111 of the Act, the rent-rates 
otiicsrs in pro* ^ •• c xv. a 4 

posing rent-rates omcer shall, subject to the provisions or the Act, 

follow the rules made and instructions issued to 
settlement officers under the provi.sions of the United Provinces Land 
Revenue Act, 1901 (III of 1901) for the analysis of rents and the 

selection of rent-rates for hereditary and occupancy tenants, and shall 

farther be gnided by any instrnctions that may be issued from time 
to time by the Board relating to the circumstances of any particular 
area. 

5o. The rent-rate officer shall publish his proposals regarding rent- 
rates and records, made by him under sections 110 
Publication of the and 111 of the Act, dispose of objections thoroto, 

proposals and dia- jjf,d submit to the Board the proposals and re- 

th«eto° ° jections made by him after such modification, if 

any, as he may think fit, in the manner prescribed 
by or under the United Provinces Land Revenue Act, 1901 (HI ot 
1901) for settlement officers in respect of such matters- 











943 


fillies framed by the Board of Revenue 

CHAPTER TX 

Rules under section 135 of the Act. 

Statement of accounts. 

51 . A tenant shall be enUtled to demand a statement of account 
When tenant may of the rent and of his holding or holdings 

demand a atatement of 0“‘y between the first day of Jane and the drst 
aeconuta. day of September of any year. 

52 Such demand may be made by the tenant in a written or 
verbal request, and along with such request, a fee 
demand*** of four annas and, if the tenant wishes the statement 

of account to be sent by post, a further sum of one 
anna and a half to cover the cost of postage and the certificate of posting, 
shall be paid by the tenant either by personalJy delivering it to the 
landholder or by money ordar. The landholder shall give a receipt to 
the tenant for the amount received. 

53 . Within one month of the receipt of the fee, the landholder 
shall furnish a statement of account to the tenant 
** sUteraL/^of olJain a receipt therefor signed 

Bcoount. by the tenant, or, if the tenant has paid the cost 

of posiatge and the certificate of posting, send the 
acconnt by post and obtain a certificate of posting. 

FORM F. 


Statement of Account. 

[5fle section 135 of the United Provinces Tenancy Act, 1939, and 
rule 53 of the United Provinces Tenancy [Board) Rules, 1940. 


Name of the tenant or 
lessee or licensee of 
sayar. 

Description of the 
holding or property 
safSuient to identify it 

Q 

0 

eg 

W 

0 

a 

« 

*3 

g 

a 

a 

< 

Amount of rent or 
Myar, if any, 
outstanding for each 
year and fast. 

Intereat. 

IB 

M 

3 

a 

0 



■ 

Year and Fast. 

Be. a. p 



1 

1 

2 

3 

4 

5 

6 

7 

Total 

Gband Total'" 





1 



Dated 


Seal of the Oonrt. 


Signature of the landholder or his agent. 
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CHAPTEll X. 


55. 


Rules to give effect to the Provisions of section 154 
of the Act. 

In accordance with Serial 4 o£ Gronp E of Fourth Schedule of 
the Act, an application under seciiou L54 of the Act 
Coart-feee on appli- for the recovery of arrears of rent or canal dues must 
bear court-fees as on a plaint for arrears of rent. 
Such court-fees will be the aggregate amount of the fees chargeable 
separately in respect of the amount claimed as principal and interest from 
each defaulter mentioned in the application. 

56. An application to the Collector for realization of arrears of rent 
or canal dues as arrears of revenue under section 
Area to which appli' 154 of the Act, shall not relate to an area larger 

cation elidll relate. than a mahai, nor, if ihe makal is a taluqdari rnalial 

to an area larger than a village. 


57 Each application shall he accompanied by lists in duplicate, 
showing in Form G appended to these rules the 
Lirta to accompany details specified in columns 1 to 9 of that form tor 
application. every default or in the mahal or village against 

whom the applicant desires proceedings to bo t iken, if a defaulter is in 
arrears in respect of more than one holding, each snch holding shall be 
shown separately. 

58. The applicant shall produce along with his application one or 

more receipt-books printed under the provisions 
Receipt-book to be section 136 of the Act, and containing a sufficient 
produced with appli- QQnnber of receipt forms and counterfoils for the use 
of the omcer realizing the arrears. 

59. The application shall be verified as a pleading in accordance with 

Verification of the Order VI of the Code of Civil Procedure 

application. (V of ISOd). 

60. The application after presentation shall he at once formed 

Application how index and order shoot attached. 

treated. 


61. The Collector shall check the lists by examining the patwari, 
where the application relates to arrears of rent, and 
Checking of list by comparing the lists with the canal jamabandi, 
^ where the application relates to canal dues, or by 

any other snitable method, and shall make such modifications in the lists 
as appear to be necessary. The collector shall also see that the claim on 
account of interest in column 7 has been correctly calculated at the 
rate proscribed by the Act, (one anna per rupee per annum simple 
interest). After checking the entries in columns 3 — 8 and making such 
alterations in them as may be necessary, the collector shall enter in column 
10 the amount passed by him for realization, apart from court-fees. The 
collector shall then calculate what would be the proper court-fees pay- 
able on an appheatiou for the realization of the amounts entered in 
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doiamn 10 , against each defaulter and shall enter those amounts in 
oolumn 11. The total to be realized from each defaulter should then be 
entered in column 12 . 

Q2, The Collector shall then send the lists, together with the 
receipt-books, to the tahsildar, who shall either 
Ageecy for oallec- proceed to realize the arrears himself or shall en- 
trust the duty to another officer who shall ordinarily 
be a naih-tahsildar or qu,rq amin. The arrears shall be recovered as 
arrears of land revenue, 

63 . If the amount to be realised is large and it is not possible 
Extra staff ordinary tahsil staff to collect it, the 

collector may appoint extra qurq amins to make the 
collection. Each qurq amin will be assisted by two peons. The extra 
staff will be paid according to the following scale. 

(1) Qurq Amins ... ... Rs. 30 per mensem. 

( 2 ) Peons ... ... Rs. 10 per mensem. 

Each qurq amin will also receive an allowance of eight annas a month 
for stationery 

54 . Except where large distances have to be travelled, or where 
collections are more than usually difficult, each 
tioD*** ** °° extra qurq amin will ordinarily bo expected to 

collect not less than Rs. 2,000 a month. 

65' After the extra staff has been appointed, the collector shall 
. . report to the commissioner the amount of the 

eztra'staff^ * ° demand to be collected and the estimated cost of 

the extra staff employed. The cost should not 
ordinarily exceed 4 per cent, of the demand, and in no case should it 
exceed 5 per cent, of the demand. 

66 The officer charged with the realization of the arrears shall 

maintain a cash-book in Form H appended to these rules. He shall 

total the amount realized from day to day under each head in column 4, 
and shall prepare and attach at the end of the eash-book an abstract of 
daily collections. He shall also enter up in column 13 of Form G- 
Bgainst each defaulter the amount realized from time to time giving a 
reference to the serial number of the cash-book. 

67- He shall give a receipt to each defaulter for the amount 

„ . , ^ . j realized from him from the printed book or books 

Beceipts to be lesued. .. , ,,^0 

supplied by the applicant under rule 58. 

68 > The tahsildar or the naib-fahsildar who has made collections, 
may, if the applicant or his authorized agent is 
dis'^osed present, hand over to him on his written receipt 

‘ any sum realized by him under these rules. If 

the applicant or his authorized agent is not present or does not agree 
to take the amount realized, or if the collections are made by an officer 
other than a tahsildar or naib'tahsUdar, the amount collected shall be 
deposited in the treasury as a revenue court deposit of the tahstldar’s 
court payable to the applicant, and the requisite treasury ohalan shall 
T. A.— 119 


Standard of oollec 
tioD. 


Arrears collected bow 
disposed of. 
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applicant, 

with 


Paymenta to be en- 
tered in cash-book. 


be attached to the hie. When the hnnl payment to the applicant is 
made one of the dnplicate Hats in Form Gi filed nnder rule 57 will be 
given to him with all the columns filled in. 

69- All sums not paid to the applicant under rule 68 shall be 
Sams not paid to remitted forthwith to the treasury by ohalan in 
how dealt duplicate, details of arrears of rent and canal dues 
being shown separately in the chalan, 

70. Whenever any sum is paid either to the applicant or his 
authorized agent or deposited in court, an entry to 
this effect with the name of the payee and the 
amount shall be entered in the cash-book and 

initialled by the talisildar. 

71. The wasil-haqi-navis shall maintain a register in Form I, in 

which all sums realized from time to time shall be 
entered. All such realizations shall be intimated 
to the uiasil-baqi-navis. 

72. The officer making the collections shall, on his next visit to 
the talisily or as soon us possible, afterwards, 
compare the entries in his cash-book with those in 
the register kept by the loasil-baqi-navis. 

73- No security is necessary when collections are made by the 
. tahsildar or naib-tahsiljar. But if a permanent 

eoori y to e ta en. g^rq amin is employed in the realization of arrears 
under these rules the collector shall, if the amount of security already 
deposited by the qurq amin is less than Ils. 1,000 increase it to Rs. 1,000 
or to Us. 1,500, if necessary. When an extra qurq amin is appointed 
to make collections ho shall bo required to furnish a security of Rs. 1,500 
or in special cases Rs. 2,000 at the discretion of the collector. The 
required security will bo furnished in accordance with the rules in 
Chapter XLVIl of the Revenue Manual and paragraphs 69 — 73 of the 
Financial Handbook, Volume V, Part I, in so far as they may be 
applicable. 


ComparisoD 

oonot 


of ac- 


FORM a. 
{Rule 57). 


Serial 

Dum- 

ber. 

Name and address 
of defaulter. 

Cana] dues 
payable. | 

Arrears of rent 
payable. 

loterest due. 



Year. 

Amount. 

Year. 

Amount. 

Amoaot. 

1 

2 

3 

4 

5 

6 

7 






1 
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Amoant 
claimed 
Capart from 
conrt-feea) 
total of 
colamna 

4, 6 and 7. 

Amoant 

of 

court-fees 
paid in 
respect 
of each 
defaulter. 

Amount | 
passed by i 
the Collec- 
tor for re- 
alization 
(apart from 
court-fees) 

Conrt-fee 
payable 
on the 
amoant 
shown in 
column 10. 

Total 
amoant 
to be realiz- 
ed, inolading 
conrt-fees. 
Total of 
colamna 

10 and 11. 

Amount 

realized. 

Bemarka. 

Amoant. 

Amoant. 

Amoant. 

Amoante 

1 

Amoant. 

Amoantz 

1 


8 

9 

10 

11 

12 

13 

14 

1 






1 

j 



Notes— ( 1) Coinmna 1 to 9 will be filled in by the applicant. 

(2) Colamna 10 to 12 will be filled in by the collector. 

(3) Golomns 13 and 14 will be filled in by the tahiildar. 


FORM H (CASH-BOOK). 


Serial 

num- 

ber. 

Name of 
defaulter 
with nam- 
ber in Form 
G. 

Amoant to be 
realised, i.e., 
the amoant 
shown in 
column 12 
of Form Q. 

Amount 

realized. 

Date 

1 of 

1 realization, 

5 

Number 
of receipt 
given. 

Amoant 
still dae. 

1 

2 

3 

4 

6 

7 








Amoant paid to the 
applicant or his author- 
ized agent and date 
of payment 

Name of payee , 

f 

Amoant deposited in 
treasury and date 
of deposit. 

Initials of tahiildar. 

Date 

Amount. 

Date. 

Amount 

8 

9 

1 

11 

12 

13 


1 

1 
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FORM I. 

(Rule 71). 

Register maintained by Wasil-baqi-navis. 


Serial 

tmm- 

ber. 

Pargana 

Name 

of 

village 

Name 

of 

Mahal. 

Total amoant 
to be 
realized. 

Amoant 

realized 

Dale. 

Amoant 
still due. 

1 

2 

3 

• 4 

5 

6 

7 

8 

i 









CHAPTER XI. 

Rules to give effect to sections X63i Z68i i69> X70} *75 and 

176 of the Act. 
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APPENDIX C. 

Certain rules and instructions from the RnTenue Court Manual, as 
corrected upto date, are given below for easy reference. 

CHAPTER I. 

Instruotions for the general conduct of buiiness in Revenue Courts. 

(Presentation of appeal etc.) 

(*’) Under order XLI, Civil Procedure Code, every appeal shall 
thi8^™h^^f *** court concerned or to such officer as it appoints in 

(li) j-he Board of Revenue have issued the following instructions 
regarding the presentation of appeals, etc. meant for their court : 

(a) Every appeal and application to the Board of Revenue shall, 
unless the Board by special order in any case otherwise direct, be 
presented to the Registrar of the Board’s Office at Allahabad or to 
a^ Member on tour or at Naini Tal, or to the Commissioner of the 
division on tour or to the Head Assistant of his office. 


CHAPTER IV. 

Rules relatingf to Affidavits. 

I8'““Affidavits shall be entitled in the court of at 

(naming such court). If the affidavit be in support of, or in opposition 
to, an application respecting any case in the court it shall also be entitled 
in such case. If there be no such case, it shall be entitled in the matter 
of the petition of. 

ip. — Affidavits shall bo divided into paragraphs, and every paragraph 
shall be numbered consecutively and, as nearly as may be, shall be 
confined to a distinct portion of the subject. 

20. — Affidavits shall be confined strictly to such facts as the declarant 
is able of his own knowledge to prove. The declarant in speaking to such 
facts must do so directly and positively, using the words “ I affirm ’’ or 
“ I make oath and say. ” 

21. — Two or more persons may join in an affidavit, each deposing 
separately to the facts which are within his own knowledge, such facts 
to be stated in separate paragraphs. 

22. — Every person making an affidavit and every person referred 
to in an affidavit shall be described clearly, that is to say, by the state- 
ment of his full name the name of his father, his caste, or religious 
persuasion, his rank or degree in life, his profession, calling, occupation or 
trade and the true place of his residence. Every place referred to in 
pn affidavit shall be correctly described. 
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23 . — Every person making an affidavit for nse in a revenue court 
shall, if not personally known to the person before whom the affidavit 
is made, be identified to that person by some one known to him, and 
the person before whom the affidavit is made, shall state at the foot of 
the affidavit the name, address and description of the person by whom 
the identification was made as well as the time and place of such 
identification. 

24. — No verification of a petition and no affidavit purporting to 
have been made by a pardanashin woman who has not appeared unveiled 
before the person before whom the verification or affidavit was made 
shall be used unless she has been identifiod in the manner already 
specified and unless such petition or affidavit be accompanied by an 
affidavit of identification of such woman made at the time by the person 
who identified her. 

25. — The person before whom any affidavit is about to be made 
shall, before the same is made, ask the person proposing to make snoh 
affidavit if he has read the affidavit and understands the contents thereof, 
and if the person proposing to make such affidavit states that he has not 
read the affidavit or appears not to understand the contents thereof, 
or appears to be illiterate, the person before whom the affidavit is about 
to be made shall read and explain, or cause some other competent person 
to read and explain, in his presence, the affidavit to the person proposing 
to make the same and when the person before whom the affidavit is 
about to be made is thus satisfied that the person proposing to make 
such affidavit understands the contents thereof, the affidavit may be 
made. 

2(i— The person before whom an affidavit is made shall certify at 
the foot of the affidavit the fact of the making of the affidavit before him 
and the time when and place where it was made, and shall for the 
purpose of identification nvark and initial any exhibits referred to in the 
affidavit. 

2(JA. — The Superintendents and Deputy Superintendeuts of Commis- 
sioners’ offices and the Registrar and Sarishtedars of the Board of 
Revenue, United Provinces, have been appointed officers to administer 
oaths on behalf of Commissioners and the Board of Revenue respectively 
to deponents making affidavits under the Agra Tenancy Act, 1926, and 
the Oudh Rent Act, 1886, or the United Provinces Land Revenue Act, 
1901. 

The fees chargeable by the officials so appointed shall be annas eight 
for each affidavit verified either in the Court of the Board or the Courts 
of Commissioners. Snoh fees shall be realized in court-fee labels which 
should be affixed to the affidavit. 

27 .— If it be found necessary to correct any clerical error in any 
affidavit, such correction may be made in the presence of the person 
before whom the affidavit is about to be made, and before but not after, 
the affidavit is made Every conection so made shall lie initialled by 
the person before whom the affidavit is made, and shall be made in such 
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manner as not to render it impossible or difficult to read the original 
word or words, figure or figures, in respect of which the correction may 
have been made. 


CHAPTER Vr. 

Rules relating to execution of Decrees in Revenue Courts. 

28 —Civil Court Rules on the subject of sale and attachment of 
movable property made by the High Court of Judicature at Allahabad 
and the Chief Court of Oiidh and reproduced in the appendix to this 
Manual shall apply to the maintenance and custody of live stock and 
other inovahle property attached in execution of decrees passed under the 
Agra Tenancy and Oudh Rent Acts respectively, 

(The rules referred to above are given below.) 

Rules framed by the High Court. 

1. When an application is made for the attachment of live stock 
or other movable property, the decree-holder shall pay into court in cash 
such sum as will cover the costs of the maintenance and custody of the 
property for fifteen days. If within three clear days before the expiry 
of any such period of fifteen days the amount of such costs for such 
further period as the court may direct be not paid into court, the court 
on receiving a leport thereof fiom the proper officer, may issue an order 
for the withdrawal of the attachment and direct by whom the costs of 
the attachment are to be paid. 

2. Live stock which has been attached in execution of a decree 
shall ordinarily bo loft at the place where the attachment is made either 
in custody of the judgment-debtor on his furnishing security, or in that 
of some landholder or other respectable person willing to undertake the 
responsibility of his custody and to produce it when required by the 
court. 

3. If the custody of live stock cannot be provided for in the manner 
described in the last preceding rule, the animals attached shall be 
removed to the nearest pound established under the Cattle Trespass Act, 
1871, and committed to the custody of the pound-keeper, who shall 
enter in a register — 

(a) the number and description of the animals ; 

(b) the day and hour on and at which they were committed to 
his custody ; 

(c) the name of the attaching officer or his subordinate by whom 
they were committed to his custody j and shall give such attaching 
officer or subordinate a copy of the entry. 

4. For every animal committed to the custody of the pound-keeper 
as aforesaid a charge shall be levied as rent for the use of the pound for 
each fifteen or part of fifteen days daring which such custody continues, 
according to the scale prescribed under section 12 of the Act No. 1 of 
1871. 
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And the sums so levied shall bo seLt to the treasury for credit to the 
municipal or district board as the case may be, under whose jurisdiction 
tlio pound is. All such snms shall be applied in the same manner as 
fines levied under section 12 of the said Cattle Trespass Act. 

5, The pound-keeper shall take charge of, food and water, animals 
ati ached and committed as aforesaid until they are withdrawn from his 
custody as hereinafter provided and he shall be entitled to be paid for 
their maintenance at such rates as may be, from time to time, prescribed 
under proper authority. Such rates shall for animals specified in the 
section mentioned in the last preceding rule, not exceed the rates for the 
time being fixed under section 5 of the same Act. In any case for 
special reasons to be recorded in writing, the court may require payment 
to be made for maintenance at higher rates than those prescribed. 

G. The charges herein authorized for tho maintenance of live stock 
shall be paid to the pound-keeper by the attaching officer for the first 
fifteen days at the time the animals are committed to his custody, and 
hereafter for such further period as the court may direct, at the com- 
mencement of such period. Payments for such maintenance so made 
in excess of the sum due for the number of days during which the 
animals may be in the custody of the pound-keeper shnll be lefunded by 
him to the attaching officer. 

7. Animals attached and committed as aforesaid shall not be 
released from, custody by the pound-keeper except on the written order 
of tho court, or of the attaching officer, or of the officer appointed to 
conduct the sale ; the person receiving the animals on their being so 
released, shall sign a receipt for them in the register mentioned in rule 4. 

8. For the safe custody of movable property other than live stock 
while under attachment, the attaching officer shall, subject to the 
approval by the Court make such arrangements as may be most con- 
venient and economical. 

9. With the permission of tho court the attaching officer may place 
one or more persons in special charge of such property. 

10. The fee for the services of each such person shall be payable in 
the manner proscribed in rule 2. It shall not be less than four annas 
and shall ordinarily not be more than six annas per diem. The court 
may at its discretion, allow a higher fee ; but if it does so, it shall state 
in writing its reasons for allowing an exceptional rate. 

11. When the services of such person are no longer required the 
attaching officer shall give him a certificate on the connterfoil form of 
the number of days he has served and of the amount due to him and 
on the presentation of such certificate to the court which ordered the 
attachment, the amount shall be paid to him in the presence of the 
presiding officer. 

Provided that, where the amount does not exceed Rs. 5 it may be 
paid to the Sbehna by money-order on requisition by tho Amin and the 
presentation of tho certificate may be dispensed with. 
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12. When in consequence of an order of attachment being withdrawn 
or for some other reason, the person has not been employed or has 
remained in charge of the property for a shorter time than that for which 
payment has been made in respect of his services, the fee paid shall be 
refnnded in whole or in part, as the case may be. 

13. Pees paid into court under the foregoing rules shall be entered 
in the register of petty Receipts and repayments. 

14. Whon any sum levied under rule 5 is remitted to the treasury 
it shall be accompanied by an orler in triplicate ('in the form given as 
form 9 of the Municipal Accounts Code), of which one part will be for- 
warded by the treasury officials to the district or municipal board, as the 
case may be, A note that the same his been piid into the treasury as 
rent for the use of the pound, will be recorded on the extract from the 
pass-book. 

15. The cost of preparing attached property for sale or of conveying 
it to the place where it is to be kept or sold, shall be payable by the 
decree-holder to the attaching officer. In the event of the decree-holder 
failing to provide the necessary funds, the attaching officer shall report 
his default to the court, and the court may thereupon issue an order 
for the withdrawal of the attachment and direct by whom the costs of 
the attachment are to be paid. 

16 Notliing in these rules shall be deemed to prevent the court from 
issuing and serving on the judgment-debtor simultaneously the notices 
required by Order XXf, rules 22, 66 and 107. 

Rules framed by the Oudh Chief Court. 

Sale and attachment of movable properly. 

1. (1) When an application is made for the attachment of live-stock 

or other movable property, the decree-holder shall pay into court or to the 
attaching officer in cash two rupees as a deposit, tie shall pay from 
lime <0 time such further sums as the court may direct for the charges 
of maintenance and custody. 

(2) Notwithstanding anything to the contrary contained in Order 
XXI, rule 43, live stock which has been attached in execution of a decree 
shall ordinarily bo left at the place where the attachment is made either 
in custody of the judgment-debtor on his furnishing security, or in that 
of some landholder or other respectable person willing to undertake the 
responsibility of its custody and to produce it when required by the court, 

(3) , (4), (5), (6) and (7) same as rules framed by the High Court. 

(8) For the safe custody of movable property other than live-stock 
while under attachment, the attaching officer shall, subject to the approval 
by the court make such arrangements as may be most convenient 
and economical. For form of Supurdnama (either in the case of 
live-stock or of movable property other than live-stock) see Form 191. 

(9) Same as the High Court rule. 

T. A.— 120 
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(10 j The fee for the services of each such person shall bo payable 
in the manner prescribed in snlwrale (I). It shall not be less than 
two annas, and shall ordinarily not be more than three and a half annas 
per diem. The court may at its desoretion allow higher fee ; but if it 
does so, it shall estate in writing its reasons for allowing an exceptional 
rate. 

(11) Same as the High Court rule without the proviso. 

(12) , (13) Same as the High Court rules 

(14) Whan any sum levied under sub-rule (4) is remitted to the 
treasury it shall be accompanied by an order in triplicate (in the form 
gi%'6n as Form No. 43-A of the Municipal Account Code) of which one 
part will bo forwarded by the treasury officials to the district or 
municipal board, as the case may be. A note that the same has been 
paid into the Treasury as rent for the use of the pound will be recorded 
on the extract from the pass-book. 

(15) Same as the High Court rule. 

Instructions relating: to Execution of Decrees of 
Revenue Courts. 

1. Jt is the duty of revenue court to see that execution cases are not 
neglected or needlessly prolonged. They should be disposed of with the 
same care and regularity as original suits. But care should be taken that 
sufficient time is allowed for execution for all processes, warrants, etc., 
issued in execution of decrees, as abortive attempts to execute order lead 
only to ultimate delay. 

4. A certificate in the form given below may be presented 
under Order XXI, rule 2(1), Act V of 1908, to the court without any 
formal written application, {Such certificate need not be stamped. 
Should the certificate accompany a formal wriiien application, such 
application must be stamped under Act Yll of 1870, but the stamp shall 
not be charged aa costs against the judgment-debtor. The form of 
certificate shall be as follows : 


IN THE COURT OF THE 

versus 


Suit no. 


OF 

Plain tij'. 


Defendant. 
OF 19 . 


Certificate by decree-holder under Order XXI, rule 2(1) of the Act 

V of 1908. 

I,-. I decree-holder, certify to the court payment or 

adjustment in the following terms of the amount of Bs. in 

above suit by on the 

Decree-holder. 

Date— 
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CHAPTER VIII. 

Rules relating to Appeals. 

46'“*E'V8*'y memorandam of appeal presented to the Board shall be 
in English. 

47- — Every memorandam of appeal or application shall state-— 

(a) The name and address of each appellant or applicant ; 

the name and address of each person whom it is proposed 
to make a respondent ; 

(o) the Gonrt in which, and the name of the officer by whom the 
decree or order objected to was made ; 

(d) the date when such decree or order was made ; 

(«) the names of all the parties to such decree or order, and 
whether such parties were plaintiffs or defendants, appellants, 
applicants, or respondents in the court in which such deoree or 
order was made ; 

(/) the relief sought by such appeal ; 

(g) the ground or grounds of appeals which shall be numbered 
seriatim, and which shall sat forth concisely, and under distinct 
heads, the objections to the deoree or order appealed against ; 
and 

(h) the value of the appeal 

and shall be signed by the appellant or applicant or by some legal 
practitioner on his behalf, 

48 ; — If in any appeal it is pleaded that there is in fact on the record 
no evidence or admission to support the decree this shall be so stated 
in the grounds of appeal, and the material finding in support of which 
it is contented that there is no evidence or admission shall alio be 
specifically stated. 

No appeal from an appellate decree presented by an advocate, 
attorney, or vakil, pleader or revenue agent shall be admitted on any 
suoh ground as is in this para, referred to, unless such advocate, attorney 
or vakil, pleader or revenue agent certifies under his hand upon the 
memorandum of appeal that ho has examined the record and that, in his 
opinion, such ground is well founded in fact. This certificate may, with 
the permission of the court, bo filed after the presentation, but before 
the admission of the appeal, 

49-”“Whenevor a party to a decree or order desires to appeal 
therefrom and to make as a respondent to his appeal the legal representa- 
tive of a person who having been a party to such decree or order, has 
died after the date of such decree or order, and who, if alive, would be 
a necessary party as respondent to such appeal, and whose legal represen- 
tative has not as such been made a party to the decree or order, or to 
subsequent proceedings thereunder or thereon, the party so desiring to 
appeal may present for admission in the proper court a memorandum 
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oi appeal with the name of snch legal representative mentioned therein 
us snch as that of a respondent, if at the time when he presents such 
memorandum of appeal for admission he along with such memorandum 
of appeal presents an application for leave to make such legal representa- 
tive, as such a party as a respondent to his appeal and, except as here- 
inafter provided an affidavit staling each facts as may be necessary in 
support of his application : 

Provided always that the presiding officer of the conrt in which the 
memorandum of appeal is presented may, by an order under his hand, 
allow in his discretion a reasonable time in that behalf for ihe presenta- 
tion of such affiiavit, if it appears to him that the applicant could not 
by the exercise of due diligence have procured such affidavit in time 
for presentation along wifli the memorandum of appeal. 

50. — Whenever in any suit or appeal from the decree or order in 
which an appeal may bo preferred, a party has before the appealable 
decree or order in such suit or appeal has been made, died and the name 
of such deceased party appears to be in such decree or order as that of 
a party thereto and his representative has not been brought up on the 
record and such deceased party would, if alive, be a necessary party to 
an appeal from snch decree or order, and any party to such decree or 
order, or the legal representative of any such party, having a right of 
appeal from such decree or order, desire to appeal from such decree or 
order, and to make the legal representative of such deceased party a 
party to the appeal, he may present for admission in the proper court a 
memorandum of appeal with the name of such legal representative 
mentioned therein as a party to the appeal, if at the time whqri he 
presents such memorandum of appeal for admission he, along with such 
memorandum of appeal presents au application for leave to make such 
legal representative a party to the appeal, and except as hereinafter 
provided, an affidavit showing that he did not know before the decree 
or order from which he desires to appeal was made, that such deceased 
party had died, or that he had no reasonable opportunity of informing 
the court which made the decree or order, before such decree or order 
was made, that such deceased party was dead, and stating such other 
fact as may be necessary in support of his application : 

Provided always that the presiding officer of the court in which the 
memorandum of appeal is present may !)y an order under his baud, 
allow in his discretion a reasonable time in that l>ebalf for the presenta- 
tion of such affidavit if it appe irs to him tint the applicant could not, 
by the exercise of due diligence, have procured such affidavit in time 
for presentation, along with the memorandum of appeal. 

51 . — Whenever, after a memorandum of appeal has been presented, 
any appellant or any party interested in the maintenance of any objec- 
tion filed in the appeal under rale 22 or rule 2G, Order XL! of the Code 
of Civil Procedure, first ascertain that a person whose name appears in 
the memorandum of appeal as that of a party to the appeal, and who, 
if alive, would bo a necessary party to such an appeal or objection, had 
died before the memorandum of appeal was presented for admission, 
such appellant or party so interested as aforesaid may, but subject to 
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the law of limitation, applj for an order that the memorandum of appeal 
be amended by substituting for the person who had so died as aforesaid 
his legal representative, if at the time when he presents suoh application, 
ho, along with suoh application, except as hereinafter provided, presents 
for filing an affidavit showing that such application is made with all 
reasonable diligence after the fact of the death of such person first came 
to the knowledge of such applicant or the agent, if any, acting on his 
behalf in the litigation : 

Provided always that the presiding officer of the court in which the 
memorandum of appeal is presented may, by an order under his hand, 
allow in his discretion a reasonable time in that behalf for the presenta- 
tion of such affidavit, if it appears to him that the applicant could not, 
by the exorcise of duo diligence, have procured suoh affidavit iu time for 
presentation along with the application. 

52.— In appeals there shall be filed with the memorandum of appeal 
cbpies of the decrees or orders appealed against and of the judgments 
passed in the case by all the courts subordinate to the court to which 
the memorandum of appeal is presented. 

S2A. — When the Board has distributed its appellate business among 
the Members, the order of a single Member is the order of the Board ; 
but no decree or order coming under the consideration of the Board in 
appeal shall be modified or reversed without the concurrent judgment of 
two Members of the Board. 

S2B.-— Whenever an order or decree is modified or reversed in appeal 
by the Board, the judgment or order shall be signed by both the Members 
concurring therein. 


CHAPTER IX. 

Past I. 

Rules regarding the Payment of fees to Legal Practitioners 

62. — The sums which shall be payable by an unsuccessful party in 
any suit or proceeding in the revenue courts and offices in these 
provinces in respect of the foes of his adversary’s advocate, pleader, vakil 
or attorney, shall be calculated at the rates specified in the following 
schedule. If a revenue agent, and not an advocate, pleader, vakil or 
attorney, has been employed by the said adversary, a deduction of one- 
fourth part shall be made from the fees calculated, as herein directed ; 
and if, though an advocate, pleader, vakil or, attorney has been employed, 
the officer presiding in the revenue court or office be of opinion that his 
employment was unnecessary, and that it would have sufficed to employ 
a revenue agent the fees shall bo calculated as for a revenue agent 
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Sehedule. 

In all snits or applioaiions and in all judioial or fuatt-jndicial 
proceedings, in any revenue court or office in respect of which the 
pecuniai’y value of the claim can be exactly defined : 

(a) if the amount or value of the claim dues not exceed Bs, 
5,000, at 5 per cent. ; 

(b) if the amount or value exceeds Es. 5,000, and does exceed 
Bs. 20,000, on Bs. 5,000 at 5 per cent, and on the remainder at 
2 per cent ; 

(e) if the amount or value exceeds Bs. 20,000, and does not 
exceed Bs. 50,000 on Bs. 20,000 as above, and on the remainder 
at 1 per cent ; 

(d) if the amount or value exceeds Bs. 50,000, on Bs. 50,000 
as above, and on the remainder at ^ per cent. : 

Provided — 

(1) that in no case shall the amount of any fee exceed 
Bs. 3,000 ; 

(2) that in any suit, application or claim in any revenue office 
of original jurisdiction, which is undefended the amount to be 
paid as the fee of the adversary’s pleader, or agent, shall be 
calculated at one-half the sum at which it would have been 
charged had the suit been defended : and 

(3' that the fee shall not be less than Bs. 2 in a contested case 
and rupee one in an uncontested case. 

63 —In addition to the fee awarded under the preceding paragraph, 
he court may, in any case in which it considers that the employment 
jf more than one legal practitioner was necessary and in which both a 
enior and a junior practitioner have been employed, award to the 
unior a fee not exceeding one-third of the amount allowable under the 
preceding paragraph. 

64- — 1° cases in respect of which the pecuniary value of the claim 
cannot be exactly defined, as for example in suits for a lease, or the 
counterpart of a lease, or for abatement or enhancement of rent, or for 
ejectment or reinstatement or in partition proceedings, the presiding 
officer of the court or office shall, having regard to the time occupied in 
the decision of the case and the nature of the question raised therein, fix 
a reasonable fee. 

65 — In partition cases separate fees shall be allowed to the counsel 
for each of the following stages— the actual fees to be allowed in eaoh 
case being fixed under paragraph 64 above : 

1. All proceedings relating to the grant of the partition application 
including proceedings under section 111 (a) of the Land Revenue Act, 
if any. 

2. All proceedings relating to the framing of the partition 

proceedings and the disposal of objections thereon. _ * 
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3. All proceedings relating to the preparation o£ lots and the 
disposal of objections thereon. 

66- — A pleader, or revenue agent, receiving a fee under paragraphs 
63 and 64 in any suit or proceeding, shall carry the suit or proceeding 
to an end, and make all necessary applications in the execution depart- 
ment, and a second fee shall not be charged by the courts to the 
judgment-debtor in the execution department, unless the decree-holder 
can satisfy the court that it was absolutely necessary to employ another 
pleader, or revenuo agent, in executing his decree and that the services 
of the pleader, or revenue agent, in the matter were indispensable.* 

*^iiy S'lit) application or claim is dismissed for default, or 
upon the merits, or is decreed for the defendant, the defendant’s pleader 
or agent’s fee shall be calculated on the whole value of the suit. 

68* — If any suit, application, or claim is decreed for the plaintiff as 
to part only of his claim, and as to the remainder is dismissed, or decreed 
for the defendant, the fees allowed to each party’s pleader or agent, shall 
be calculated upon the value of that part of the claim in respect of 
which he has succeeded, 

69. — If in any suit for damages, under the rent laws, the plaintiff 
fails to recover the full amount of damages claimed, the defendant shall 
not be entitled to any allowance for a pleader or agent's fee in respect 
of the difference between the amount of damages claimed and the amount 
recovered, unless the presiding officer of the court, or office shall be of 
opinion that the amount claimed lor damages was unreasonable or 
excessive, and shall, for that or any other cause (to be specified) direct 
that a fee for his pleader, or agent, shall be allowed to the defendant. 
If specially allowed, the a uount of such fee shall be calculated upon the 
amount of damages disallowed to the plaintiff. 

70. If several defendants who have a joint or common interest suc- 
ceed upon a joint defence or upon separate defences substantially the 
same, not more than one pleader or agent’s fee shall be allowed, unless 
the presiding officer of the court or office shall otherwise order, for reasons 
which shall be recorded. If only one fee be allowed, the presiding ofificer 
shall direct to which of the defendants it shall be paid, or shall apportion 
it among the several defendants in such manner as be shall think fit. 

71. If several defendants who have separate interests, set up separate 
and distinct defences, and succeed thereon, a fee for one pleader, or 
agent, for each of the defendants who appear by a separate pleader, or 
agent, may be allowed in respect of his separate interest. Such fee, if 
allowed, shall be calculated upon the value of the separate interest of snoh 
defendant. 

72. The amount in respect of the fee of an adversary’s pleader or 
agent when allowed in any miscellaneous proceeding, or for any other 
matter than that of appearing, acting or pleading, iu a suit, appli- 
cation, or other judicial or jua^i-judicial proceeding, prior to decree, 

• The Board have held, in reply to a leferenoe. that if a power-of-attoruey or 
mahbtarnama is worded accordingly, it may be aufficient to enable a pleader, or revenue 
to conduct both a auit or promeding and the enbaequent execntion ptooeedinga. 
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shall be fixed by the presiding officer o£ the court or office according to 
the following scale, viz . : 

In proceedings before the Board of Bevenne, or in the court or office 
of a Coiiimissioner of Hevenne Ra. 10 to Ra, 80. In the court or office 
of a Collector of the district, Rs. 4 to Rs. 16. 

In the court or office of any Assistant Collector, or tahsildar, Re. 1 to 
Rs. 10. 

73 . In proceeding for, or consequent upon, the revival or re-hear- 
ing of suit, the legal practitiouer’s fee, if allowed to the successful party, 
shall be fixed by the presiding officer of the court or office, at an anaount 
which shall not exceed one-balf of the amount tbac would have been 
allowed by these rules in case of an original decree. The fee allowed in 
respect of the revival, or re-hearing, will be irrespective of any foe which 
may be included in any cost in respect of the original suit or proceeding, 
which may be adjudged to the successful party by the judgment, or 
order, in review. 

74 . The amount to be allowed on account of the fees of an adver- 
sary's legal practitioner in an appeal shall be calculated on the same 
scale as in original suits ; and the principles of the above rales as to 
original suits shall be applied as nearly as may be to appeals. 

73 . When the interest of «• vnral appellants is joined not more than 
one legal practitioner’s fee shall be allowed unless the presiding officer of 
the court or office, shall otherwise order, for a reason to be recorded. If 
one fee only be allowed, the presiding officer of the court or office, shall 
direct to which of the appellants it shall be paid or shall apportion it 
amongst the several appellants in such proportions as he shall think 
fit. 

76- If several respondents in one appeal appear by separate pleaders, 
or agents, in determining whether several pleaders’ or agents’ fees shall 
be allowed, the presiding officer of the court or office shall be guided by 
principles laid down in paragraphs 70 and 71. 

77‘ Notwithstanding anything contained in the preceding para- 
graphs, the presiding officer of the court or office may in any case for 
special reason to be recorded in the judgment, award a higher or a lower 
fee than that prescribed in those rules. 


CHAPTER X. 

Instructions relating to Miscellaneous Rules affecting the 
Procedure of Revenue Courts. 

3 A, No legal practitioner shall act for any person in a court, unless 
he has been appointed for the purpose by such person by a Vakalatnama 
signed by such person or by his recognized agent or by some other person 
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duly authorized by or under a power of attorney to make such 
appointment. 

Notx— A legal practitioner shall not be deemed to act if he only pleads ; in the 
latter case he should file a memorandnm of appearance aa required nnder rale 4(6) of 
Order 111 of Schedule I to the Code of Civil Procedure, 1908, as amended by Act XZII 
of 1926. 

5. A legal practitioner when unable personally to attend to a case 
in which ho is briefed may hand over the brief to another legal practi- 
tioner without the latter filing a vakalatnama or mukhtarnama and the 
fees to whomsoever paid, shall, if duly certified, be taxable costs. 


CHAPTER XX 

Rules of Procedure relating to Revisions. 

X58- An application for revision shall be drawn up aud presented 
in the manner prescribed for appeals and shall be accompanied by a copy 
of the decree or order in respect of which snob application is made 
and by a copy not only of the judgment, if any, on which such decree 
or order is founded, but of every court subordinate to the court whose 
decree or order is sought to bo revised, 

I59< 1£ the decree or order in respect of which such application 

is made has been passed by the Commissioner the application shall be 
presented to the Board in the manner prescribed in instruction 2 of 
Chapter I of the Revenue Court Manual, but if it has been passed by 
a court subordinate to that of the Commissioner it shall bo presented to 
the Commissioner with a request that it may be submitted by that 
court to the Board with its recommendation, for orders. 

Ifio. Such application may be summarily rejected on the ground 
that the applicant has failed to prefer an appeal which it was open to 
him to prefer. 

Ifil, If it appears to the Commissioner that there is prtnja faeit 
ground for reporting the case for the orders of the Board the court 
shall issue a notice to the parties concerned, informing them of the 
grounds upon which the application has been made and fixing a date 
upon which any objections which they may have to urge will be consi- 
dered and recorded. 

X62. After hearing the parties the Commissioner may dismiss the 
application or may submit the record to the Board with a recommen- 
dation as to the order which should be passed by the Board. 

X63' Cn receiving recommendations submitted under paragraph 
162 the Board will proceed to pass orders, and will not necessarily hear 
the parties before doing so. 

T, A.— 121 



»62 


U. P. Tenancy Act — Appendix d 

163A. When the Board has distributed its revisional business 
among the Meinbors, the order o£ a single Member is the order of the 
Board : but no decree or order coming under the consideration of the 
Board in revision, shall be modified or reversed without the concurrent 
judgment of two Membeis of the Board. 

I63B. Whenever an order or decree is modified or reversed in 
revision by the Board, the judgment or order shall be signed by both 
the members concurring therein. 
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Total ... 157-65 acres. 
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(5’12 acres), 883M (10'20 acres), 
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Total ... 2325'42 acres. 
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Kanlagarh .'.. I Kanlagarh ... ... The whole maaza ... ... 426'31 acres. • 
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Village Total ... 18'33 acres. 
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Village Total (Niranjanpnr) ... 244*34 
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Grand Total ... | 486 ‘98 









Banjarwala Banjarwala Nil ••• The whole maaza except plot No. 261. 481'61 acres. 

(Area *30 acre.) | 
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1614, 1619M (5-06), 1620, 1621, 
1622, 1623. 




Bamanand ... Plots Nos. 203M (3*35), 1578M, (9*19), Approximately 
1590, 1592M (1-74), 1596M (1*22), 24*60 acres. 

1598, 1600, 1601, 1602M (1*00) 

1625M (O il), 1634. 
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Approximately 
257*15 acres. 


ti. P. l!enaaoy Act — Appeadix 1 ) 



Grand Total ... ... Approximately 

849 88 acres. 
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APPENDIX E. 

( 1 ) 

UNITED PROVINCES CONSOLIDATION OF HOLDINGS 

ACT, 1939- 
(No. VIII OF 1939 ) 


\Itfceived the assent of the Governor of the United Provinces on August 
3, 1939, under section 75 of the Government of India Art, 1935, and was 
published in the United Provinces Government Gazette on August 19, 
1939.] 

Whereas it is expedient to provide for the development of 
agriculture through the consolidation of agricultural holdings ; 

It is hereby enacted as follows : 

CHAPTER I. 

Preliminary. 

I. (1) This Act may he called the United 

Short title, extent and Provinces Consolidation of Holdings Act, 1939. 
commencement. ° 

(2) It extends to the whole of the United Provinces except the 
Kumann Division, the Jaunsar-Biwar Pnrgana of the Dehra Dun 
District and the portion of the Mirzapur District south of the Kaimar 
Range : 

Provided that the Provincial Government may be notification in the 
official Gazette direct that the Act shall apply to the Kuinaun Division 
or to any portion of that division subject to such modification, if any, 
as it thinks fit and may, by a like notification from lime to time, alter 
such direction. 

(3) It shall come into force on such date as the Provincial 
Government may, by notification in the official Gazette, direct. 

Interpretations. 2. In this Act, unless there is something 

repugnant in the subject or context,— 

(1) subject to the provisions of the following sub-sections, words 
used in this Act which are defined or explained in the United Provinces 
Land Revenue Act, 1901, the Agra Tenancy Act, 1926, or the Ondh 
Rent Act, 1886, have the meanings assigned to them therein ; 

(2) “ applicant ” means an applicant for an order of consolidation; 

(3) “ consolidation ” means the re-distribution of land between the 
cultivators thereof in such a way as to make the areas cultivated by 
them more compact ; 

(4) “consolidation officer” means an officer appointed by I'J'® 
Provincial Government to perform in any local area the duties i>£ 8 
consolidation officer under this Act ; 

(5) “ cultivation ” includes cultivation by servants or by hired 
labour and “ cultivate ” shall be construed accordingly ; 
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(6) * cultivator moans a person other than a sub-tenant or a 
tenant of iir, who cultivates a holding and includes a person who has 
leased the whole or any part of his holding to a sub-tenant or to a tenant 
of air, and in case of a joint holding means the whole body of 
cultivators who are joint in such holding ; 

(7) “holding'’ includes sir and khudkasht, but does not include 
grove-land or land lot or held for pasturage, or the holding of an 
under-proprietor, permanent lessee, permanent tenure-holder or thekadar j 

(8) “ khudkasht ” means land, other than sir, cultivated by the 
proprietor, under-proprietor, permment lessee or a permanent tenure- 
holder I hereof ; 

(9) “permanent lessee” means a person in Oudh who holds land 
under a bereitable non-transferable lease and who is entered in the 
register maintaine 1 under the provisions of clause (i) or clause (c) of 
section 32 of the United Provinces Lind Revenue Aet, 1901. 


CHAPTER II. 


AppiiCArios FOB Consolidation. 

3. ( 1 ) TliJ proprietor of a village or malial, or the lambardar or the 

cultivators of more than one-third of the cnltivated 
Application for an of a village, may apply in the prescribed form 

order of cooso i a- consolidation officer for an order of consolida- 

tion of such village. 

(2) Au application made under the provisions of sub-section (1) shall 
contain a list of the holdings, with their areas, of which the applicants 
claim to be cultivators. 


Procedore of 
Bolidation officer. 


4. (1) On receipt of an application made under the provisions 

of section 3, the consolidation officer shall cause a 
notice to be affived in a prominent place in the 
village annonneing that the applicant or applicants 
have applied for an order of consolidation of the vill.ige and calling upou 
any cnltivator or co-sharer, if he so wishes, to show cause within one 
mouth of the affix ition of such notice why an order of consolidation 
should not be made. 


(2) When an application is made by the cultivators, a copy of the 
notice affixed undf*r the provisions of sub-section (L) shall be served on 
the lambardar, if any, of the village and where there is more than one 
lambardar, on each .xuch lambardar. 

(3) When an application is made by a proprietor or the lambardar 
a copy of the notice affixed under the provisions of sub-section (1) shall 
be served on the co- sharers also. 

S. (1) On the expiry of the period mentioned in section 4, the con- 
solidatioti officer, after hearing any cultivator or 
Objection to the Jimbardar or co-sharer who appears to show cause 
making of a consol ida- ^yhy an order of consolidition should not be made, 
ion or er. proceed to make such order unless, after mak- 

ing such inquiry as be thinks fit, he is satisfied that the applicants are 
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not the cultivators of more than one>third of the onUivated area of tho 
village or unless, ■with the previous sanction of the collector, ho considers 
that an order of consolidation should not be made. 

(2) An order by the consolidation oflScer under the provisions of sub- 
section (1) to the effect that an applicant is or is not the cultivator of a 
holding of which ho claims to be the cultivator shall not affect the right 
of such applicant or of any person who contests such applicant’s claim to 
establish his claim to such holding in any court of competent jurisdiction. 

6 . The collector or an officer authorized by tho Provincial Govern- 
ment in this behalf m iy after giving notice of his in- 
Conaolidation by tention to do so in the manner provided in section 4 
feolor**'* **** hearing any objections or suggestions that may 

be made by any lambardar, co-sharer or cultivator, 
direct an assistant collector of the first class to make an order of consoli- 
dation of a village and may of his own motion or on the application of 
any proprietor, lamlnrdar or co-sharer or cultivator of tho village, make 
proposals regarding the way in which the scheme for consolidation of the 
village should be drawn up and on recei])t of such direction such assistant 
collector shall proceed according to the provisions of Chapter III of this 
Act, and any such assistant collector shall have all tho powers of a conso- 
lidation officer under this Act. 


CHAPTER III. 

Pbocedohb and poavbb or the Consolidation Officbb. 

7. (1) Unless the collector otherwise directs no application for the 

partition of a mahal of a village with respect to 
inga^ ' procee - y^bich an application for an order of consolidation 
has been made under tho provisions of this Act shall 
be made in any court betweeu the date of the application for an 
order of consolidation and the date on which tho consolidation scheme is 
confirmed by the collector or such application is dismissed. 

(2) If, on the date on which an application for an order of consolida- 
tion is made, under the provisions of section 13, an application for the 
partition of any mahal of tlie vill ige is pending in any court, the 
application for an order of consolidation shall, unless tho collector 
otherwise directs, be rejected. 

8. (1) When the consolidation officer has made an order for oon- 

p solidation, he shall, before preparing the outline 

vi8[ooa[Kh”me'’ ® consolidation scheme, examine and test the 

accuracy of the village map and record of rights, 
and decide whether a re-survey or correction of the village map or of 
the village register, or both, is required before the outline is prepared. 
If he decides that re-survey, or correction, or both, as the case may 
be, is required before an outline of consolidation can be prepared, he 
shall apply to the collector to place the village under survey or record 
operations, or both, under Chapter IV of the United Provinces Land 
Revenue Act, 1901. 
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(2) Tf tho consolidation officer decides that re-snrvey or correction 
of the village map or of the record of rights or both, as the case may 
be, is not required, or if re-survey or correction has been made under 
the provisions of sub-section (1), he shall, after giving reasonable 
notice to the proprietor, lambardar and the cultivators of the village, 
and after considering any directions which may have been made under 
section 6, visit the village and prepare, in consultation with such 
persons concerned as may appear for the purpose, an outline of a scheme 
for consolidating the holdings of cultivators in the village. 

(3t The outline of the consolidation scheme shall set forth in writing 
and by means of maps how the consolidation is to be made and shall 
specify by means of the khasra numbers of the fields the holding 
which is allotted to each cultivator in exchange for each of his original 
holdings. 

(4) The consolidation officer shall, in accordance with rules made 
by the Board, ensure that, as far as possible, each cultivator is given 
land suitable for the cultivation of the principal crops grown in the 
village and that the valuation of the holdings allotted to a cultivator is 
equal to (he valuation of his original holdings and shall demarcate and 
^divide off each holding so allotted. 

(5) If the consolidation officer, for reasons to be recorded, finds that 
it is impracticable to allot land in accordance with the provisions of 
sub-section (4) regarding valuation, he shall, in accordance with rules 
made by the Board, order that any cultivator who receives holdings of 
a valuation less than that of bis original holdings shall receive com- 
pensation from those cultivators who have received holdings of a valua- 
tion exceeding that of their original holdings. 

9 . When the outline of (he consolidation scheme has been prepared 

in accordance with the provisions of section 8, the 
Objection to pro- consolidation officer shall cause a map and records 
displaying the scheme to be Jam open for inspec- 
tion at his office and at a suitable place in the village, and shall issue 
a general notice to the proprietor, lambardar and the cultivators of the 
village that such map and records may be inspected either in the village 
or at his office within one month of the date of publication of such 
notice, and that any person affected thereby may make an objection 
within thirty days of the date of publication of such notice. 

10. (1) The consolidation officer shall decide in the village and 

in the presence of such cultivators as may be 
Deoisioc of objection pjgggnt all objections made in accordance with the 
on provisional scheme. p^p^isions of section 9, and after modifying the 

outline of the consolidation scheme and the map and the records, as 
may bo necessary, shall submit the record to the collector for confirma- 
tion of the consolidation scheme. 

(2) The consolidation scheme shall not be final until the collector 
has decided all the appeals filed under section 18 and has passed an 
order confirming it. 
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(3) When the scheme has been confirmed ihe collector shall issue 
a proclamation thereof, and it shall take effect from the first day of July 
next following the date of such proclamation. 

It. The consolidation officer shall, in accordance wilh the con- 
solidation scheme prepare a new map and a new 
New register of cnl- j-egiblor under section 32, suh-clanse (c) of the 
iva jng rig s. United Provinces Land Revenue Act, 1901. 

12 . (1) If a cnltivalor has made an improvement on or affecting 

Allotmeot of laod any land, sujh land shall, subject to the provisions 
with improveiuent or of suti-seciion (2), be allotted to him and the con- 
award of compensa- solidation officer shill in making the consolidation 
tion thereof. schema have duo regaid to Ihe desirability of allot- 

ting to such cultivator other land near such land. 

(2) If the land on which an impiovement has been made or which 
is affected by an improvement cannot conveniently be allotted to the 
cultivator who made it but is allotted to anotlier cultivator, the con- 
solidation officer .ihall award compen«ation to the cultivator who made 
the improvement in accordance with the provisions of sections 117 and 
118 of the Agra Tenancy Act, 1926, or of section 27 of the Oudh 
Rent Act, 1886, as (he case may be, or the corresponding pro- 
visions of any law for the time being in force, and the consolidation 
scheme shall not be confirmed until such compensition is realized from 
the cultivator to whom such land is allotted : 


Provided that the consolidation officer shall not refuse to award 
compensation merely on the ground that the improvement was made 
more than thiry years before such award : 

Provided farther that the landholder, if any, or the cultivator who 
made the improvement may, if he wishes, pay such coinpensafion. 

(3) When compensation has been paid under (he provisions of sub- 
section (2), the improvement shall, for all purpose.s, be deemed to have 
been made at the expense of the cultivator or the landholder, who paid 
such compensation, as the case may bo. 

(4) Any amount duo from a cultivator or landholder under the 
provisions of this section shall be recoverable as an arrear of land 
revenue. 


Rights after 
datioD. 


CODSOli- 


13. (1) On the date on which an order confirming a scheme of 

consolidation comes into force the proprietary or 
other rights of a cultivator whose land is allotted 
in exchange for other land shill be extinguished in 
the land so allotted and he shall hive the same rights and be subject 
to the same liabilities in respect of the land allotted to him as he 
possessed in the land pxchanged therefor and such rights and liabilities 
shall be specified in the consolidation scheme : 


Provided that the consolidation officer may, in the consolidation 
scheme, direct that the provisions of this sul)-section shall apply 
such modifications as he considers necessary if in bis opiciioa their 
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application in fall will, in any particular case, cause injustice to any 
party interested in such order. 

t 

( 2 ) Notwithstanding anything contained in any Uw for the time 
being in force if the land allotted in exchange for other land is subject 
to any lease, mortgage or other encumbrance, such lease, mortgage or 
other encumbrance shall he transferred and shall attach to such other 
land or to such part of such other land as may be specified in the con* 
solidation scheme, anl thereupon the lessee, mortgagee or other en- 
cumbrancer shall cease to have any right in or against the land from 
which the lease, moitgage or other encumbrance is so transferred. 

14- (1) Whenever it appears to a consolidation ofBcer that a 

Correction of records. 

operations, or both, before an outline of a consoli- 
dation scheme is prepared, he may apply to the collector that the 
village should be placed under survey or record operations or both. 

(2) Notwithstanding anything in the United Provinces Land Revenue 
Act, 1901, the collector, if he is satisfied that a re-survey or revision 
records, or both, as the case may be, is required, may declare 
the village to be under survey or record operations or both, and there- 
after the provisions of Chapter IV of the United Provinces Land Revenue 
Act, 1901, shall apply to such village. 

(3) On such declaration the collector shall have all the powers of 
a record officer, and the oonsolidabiou officer shall have all the powers 
of an assistant record officer. 

15 . (1) If on the date on which an application for an order of 

. consolidation is made there is pending in the court 

Maratory suits re- of first instance any application or suit in which 
the nature of the relief sought is a decision as to 
tenant right or sir right, or as to a right to cultivate, or as to exchange 
of land in respect of any of the holdings in the village, such application 
or suit shall be transferred to the court of the consolidation offieer and 
any such application or suit filed between such date and the date on 
which the consolidation scheme is completed shall be transferred to the 
court of the consolidation officer. 

( 2 ) The cousolidatiou officer shall, before completing the consolida- 
tion scheme, decide all such suits in accordance with the provisions 
of the Agra Tenancy Act, 1926, or of the Oudh Rent Act, 1886, 
as the case may be, or of any law for the time being in force unless 
for special reasons to be recorded in writing, he thinks that it is not ex- 
pedient or necessary to decide all or any of such suits in which case he 
shall return all suits, which he thinks ho should not decide, to the 
court from which they were received. 

16- When the collector confirms a consolidation scheme he may, on 
the application of one or more of the proprietors. 
Provision for sub- notwithstanding anything in Chapter Vil of 

wquen partition. United Provinces Land Revenue Act, 1901, 

direct the consolidation officer or any assistant ooliootor of the first 
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class to partition the village and on snch order the ptovisions of 
Chapter Vll of the United Provinces Land Revenue Act, 1901, and 
of the rules made under section 234 of that Act shall apply to such 
partition. 


CHAPTER IV. 

Appeal, Reference and Revibion. 

17 . No appeal and no application for review, reference or revision 
Appeali etc., to be shall lie from any order passed under the provisions 
as allowed by Act. of this Act except as provided in this Act. 

13 . An appeal shall lie to the collector from the following orders 
First appeals. of the consolidation officer, namely : 

(а) an order passed under the provisions of sab-section ( 1 ) of 
section 10 , deciding an objection : 

( б ) an order passed under the provisions of suh-section ( 2 ) of 
section 12 , regarding compensation ; 

(cl an order passed under the provisions of the proviso to sub- 
section (1) of section 13, directing that the provisions of that sub- 
section shall apply with modifications to any particular case. 

19 , (1) No appeal to the collector shall be brought after expiratiou 

of sixty days from the date of the order snbmit- 
L^mitation for ap- consolidation scheme to the collector for 

™ ■ confirmation. 

(2) When a party desires to appeal against several orders which are 
appealable under sectiou 17, he may do so in a single appeal. 


20 . The collection may call for and examine the record of any case 
Power of collector decided by the consolidation officer or of any pro- 
to call for record aod ceedings held by him, for the purpose of satisfying 
prooeedingg aud re- himself as to the legality or propriety of the order 
ferenca to Board. passed and as to the regularity of proceedings ; and, 

if he is of opinion that the proceedings taken or any order passed by the 
consolidation officer should he varied, cancelled, or reversed, he shall refer 
the case with his opinion for the orders of the Board, and the Board shall 
thereupon pass such orders as it thinks fit. 


2 Z. The Board may call tor the record of any case if the officer by 
whom the case was decided appears to have exer- 
Power of Board to cised a jurisdiction not vested in him by law, or to 

to revise orders * failed to exercise a jurisdiction so vested, or 

to have acted in the exercise of his jurisdiction ille- 
gally or with substantial irregularity, and may pass such orders in the 
case as it thinks fit, 


22 . Subject to the provisions of this Act, the provisions of Chapter 
IX and of sections 215 to 217 and section 220 of 
Procedure in pro- j,ji 0 United Provinces Land Revenue Act, 1901, 
^^inge no er to apply to appeal, revision and other proceedings 

under this Act. 
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CHAPTER V. 

MlSGELLA.NBOnS. 

23- No porson shall institute any suit or other proceeding in any 
Bar to civil court 

jarisdictioo. Consolidation proceedings or with respect to any 

other matter in regard to which a suit or applica- 
tion could be filed under the provisions of this Aot. 

24- Subject to the provisions of this Aot, the provisions of sections 

* miiooUnn fi.. ^ othors of the Indian 

Limitation Aot. Limitation Act, 1908 , shall apply to suits and 

other proceedings under this Act. 

25- ( 1 ) The consolidation officer shall, in accordance with rules 

Qpgtg made by the Provincial Q-overnment, determine 

the cost of consolidation and, in accordance with 
rules made by the Boanl, distribute such cost between the persons 
affected by the order of consolidation. 

( 2 ) Any amount payable as costs under this section shall be 
recoverable as an arrear of land revenue. 

25. The Provincial Government may appoint any assistant collector 
of the first class to perform in any local area the 
duties of a consolidation officer, or invest any 
assistant collector of the first class with the powers of a collector under 
this Act. 

27. No court fee shall be payable on any 
court"fM***° application made in any proceedings under the 

provisions of this Act. 

23. The Board may make rules, consistent 
maka'^rnks with the provisions of this Act ; 


ISzemption 
court fee. 


Board's power 
make rules. 


(а) prescribing the particulars to bo contained in any application 
filed under section 3 ; 

(б) prescribing the circumstances in which the collector may 
direct under section 7 that an application for consolidation may bo 
made when partition proceedings are pending or that an application 
for partition may be made when consolidation proceedings are 
pending ; 

(0) prescribing the circumstances in which the collector should 
direct an assistant collector to make an order of consolidation 
or a consolidation scheme under the provisions of section 6 ; 

(d) providing for the procedure to be followed by the consolida- 
tion officer or assistant collector in making a consolidatioa scheme 
and disposing of objections thereto ; 

(e) tor determining the valuation of the holdings and lands to 
be consolidated ; 

T. A.— 126 
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(/) for the guidance of the consolidation officer or asslstaiU 
collector in respect of the transfer of oaouinbrinoes and leases ; 

(g) providing for attestation of records ; 

(A) prescribing fees to be paid to amins or surveyors for 
demarcation or survey work ; 

(t) generally for giving effect to the provisions of this Act 

APPENDIX E. 

(II) 

ObBTAIN PBOViaiONS OF THE GoUBT FeE3 AcF ARE OIVEN BELOW 
FOR BEADT BEFEBENOX. 

The Court Fees Act, X870- 
(No. VII OF 1870.) 

( As amended up to date in its application to the United Provinces.) 

CHAPTER HI. 

— (1) Except in the Courts hereinbefore mentioned,' no document 
Fees on docnmente specified as chargeable in the 

field, eto., in Mofnssil first or second schedule to lhi-> Act annexed shall 
Courte, or in public be filed, exhibited, or recorded in any Court of 
Justice, or shall be received or furnished by any 
public officer, unless m respect of such document there be paid a fee 
of an amount not less than that indicated by either of the .'‘aid schedules 
as the proper fee for such document ; 

Provided that where such document relates to any suits, appeal or 
other proceeding under the Oudh Kent Act, 1886, the Agra Tenancy 
Act, 1926, or the United Provinces Land Revenue Act, 1901, the fee 
shall be three-quarters of the fee indicated in either of the said schedules 
except where the amount or value of the subject-matter of the suit, 
appeal or proceeding to which it rates exceeds lls. 500 ; 

Provided, further, that the fee payable in respect of any such docu- 
ment as is mentioned in the foregoing proviso shall not be less than that 
indicated by either of the said schedules before the commencement of 
this Act. 

(2) Notwithstanding the provisions of sub-section (1), a Court may 
receive a plaint or memorandum of appeal in respect of which an insuffi- 
cient fee has been paid, but no such plaint or memorandum of appeal 
shall be acted npon unless the plaintiff or the appellant, as the case may 
be makes good the deficiency in court-fee within such time as may from 
time to time be fixed by the Court. 

(3) If a question of deficiency in courL-feo in respect of any plaint 
or memorandum of appeal is raised by an officer mentioned in section 
24-A the Court shall, before proceeding further with the suit or appeal, 
record a finding whether the coart-foe paid is sufficient or not. If the 


1 Fi* , the High (Juarte aud the Courts of HiualL Causes at the Presidonoy Town. 
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Court finds that the court-fee paid is insufficient, it shall call upon the 
plaintiff or the appellant, as the case may be, to make good the deficiency 
within such time as it may fix, and in case of default shall rojoot the 
plaint or memorandum of appeal : 

Provided that the Court may, for sufficient reasons to bo recorded, 
proceed with the suit or appeal if the plaintiff or the appellant, as the 
case may be, gives security, to the satisfaction of the Court, for payment 
of the deficiency in court-fee within such further time as the Court 
may allow. In no case, however, shall judgment be delivered unless 
the deficiency in court-fee has been made good, and if the deficiency 
is not made good within such time as the Court may from time to time 
allow, the Court may dismiss the suit or appeal. 

(4) Whenever a question of the proper amount of court-fee payable 
is raised otherwise than under sub-section (3), the Court shall decide 
such question before proceeding with any other issue. 

(5) In case the deficiency in court-fee is made good within the time 
allowed by the Court, the date of the institution of the suit or appeal 
shall be deemed to be the date on which the suit was filed or the appeal 
presented. 

(6) In all cases in which the report of the officer referred to in 
sub-section 13) is not accepted by the Court, a copy of the findings of 
the Court shall forthwith be sent to the Chief Inspector of Stamps. 


(5-A.-— (1) any person called upon to make good a deficiency in 
court-fee may appeal against such order as if it 
were an order appelable under 
Code of Civil Procedure, 


Appeal agaiost order 
to pay court-fee. 


section 104 of the 


The party appealing shall file with the memorandum of appeal, a 
certified copy of the plaint together with that of the order appealed 
against. 

(2) In case au appeal is filed under sub-section (1), and the plaintiff 
does not make good the deficiency, all proceedings in the suit shall be 
stayed, and all interim orders made, including an order granting an in- 
junction or appointing a receiver, shall be discharged. 

(3) A copy of the memovandura of appeal shall be sent forthwith by 
the appellate court to the Chief Inspector of Stamps. 

(4) If such order is varied or reversed in appeal, the appellate court 
shall, if the deficiency has been made good before the appeal is decided, 
grant to the appellant a certificate, authorizing him to receive back 
from the Collector such amount as is determined by the appellate court 
to have been paid in excess of the proper court-fee. 

(5) The Court may make such order for the payment of costs of such 
appeal as it deems fit, and, where such costs are payable to the Govern- 
ment, they shall be recoverable as arrears of land revenue. 
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(5-B. — (1) If the order of the Court passed under sub-section (3) of 
ApplicBtion by Chief section 6 is at variance with the opinion of the 
Inspector of Stamps oflScer by whom the question of deficiency in court- 
f or revision of Courts’ fees has been raised, the Chief Inspector of Stamps 
may, within three months from the date of receipt 
of such order, move, by an application in writing, the Court to which 
an appeal lies fmm a decree in the suit or appeal in which such order 
has been passed, for revision of such order. 

(2) If such Court is of opinion that the proper court-fee has not 
been paid on the plaint or the memorandum of appeal to which such 
order relates, it shall record a declaration to that effect and determine 
the amount of deficiency in court-fee. No appeal shall lie from such 
order : 

Provided that no such declaration shall be made until tho party liable 
to pay tho court-fee has had an opportunity of being heard. 

(3) The Court, while recording a declaration under sub-section (2) 
may make such order for the payment of costs as it deems fit. Where 
such costs are payable to the Grovernment, they shall be recoverable in 
the manner laid down in sub-section l4) for the recovery of deficiency 
in court-fee. 

(4) When a declaration has been recorded under sub-section (2), the 
Court recording the same shall, unless the suit or appeal has come up in 
appeal before such Court, in which case the deficiency in court-fee shall 
je recovered in the manner iaid down in sub-section (n) of section 12, 
lend forwith a copy of such declaration to the Court which passed tho 
jrder under sub-section (3) of section 6. Such Court shall, if the suit or 
ippeal is still pending before it, follow the procedure prescribed in soh- 
^ection (3) of section 6. If the suit or appeal has already been disposed 
>f, the Court shall forward a copy of such daclaration to the Collector 
vho shall recover the deficiency from the party concerned as if it were 
n arrear of land revenue. 

7. The amount of fee payable under this Act in the suits next 
Computation of few hereinafter mentioned shall be computed as follows ; 
payable is certain anita, 

(i) In suits for money (inoluding suits for damages or compensation, 
For money arrears of maintenance, of annuities, or other 

sums payable periodically) — according to the amount 

claimed : 

{v-B). In suits for possession of land between rival tenants and by 
Foaaeaiory anita be* tenants against trespassers^^ 
tween tenante 

according to the value of the subject-matter and such value shall be 
determined if such land is the land of 

(a) a permanent tenure-holder or a fixed-rate tenant — 

by multiplying by twenty the annual rent recorded in the Collector’s 
register a.s payable for tho land for the year next before the presentation 
of the plaint ; 
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(6) an es-proprietary or ooonpaney tenant— 

by mnitiplying by two such rent in case of suits for possession of 
land between rival tenants, and by annual rent in suits by tenants against 


(c) any other tenant— by annual rent, 

]f no such rent is recorded in the Collector’s register, the value shall 
be determined in the manner laid down in clause (c) of sub-section (e) 
of this section save that the multiple shall be that entered in clauses (a), 
(6) and (a) of this sub-section according as the class 'of tenancy affected 
is governed by clauses (a) or (5) or (a) of this sub-section. 

(viii) In suits to set aside or to restore an attachment including 
To set aeide or to passed under Order XXI, 

restore so attachment ; Buie 60, 61 or 62 of the Code of Civil Procedure, 

according to half of the amount for which attachment was made, 
or according to half of the value of the property or interest attached, 
whichever is less. 

Explanation —The value of the properly or interest for the purposes 
of this sub-section, shall be the market-value which in the case of 
immovable property or interest in such property shall be deemed to be 
the value as computed in accordance with sub-section (v), (v A) or (v-E) 
as the case may be. 

Between landlord (•’’0 *® following suits between landlord 

and tenant. and tenant : — 

(а) for the delivery by a tenant of the counterpart of a lease, 

(б) to enhance the rent of a tenant having a right of occupancy, 

(c) for the delivery by a landlord of a lease, 

(ce) for the recovery of immovable property from a tenant, includ- 
ing a tenant holding over after the determination of a 
tenancy, 

(d) to contest a notice of ejectment, 

(e) to recover the occupancy of immovable property from which a 

tenant has been illegally ejected by the landlord, 

(f) for abatement of rent, 

(g) for commutation of rent, and 

(Ji) for determination of rent — 

according to the amount of the rent of the immovable property to 
which the suit refers, payable for the year next before the date of P™®®*' 
ing the plaint, except in the case of suits falling under clause (A) m 
which, according to twice the amount claimed by the plain i o 
annual rent. 

13.— If an appeal or plaint, which has been rejected by the lower 
Court on any of the grounds mentioned in the Code 
Refund of fee paid of Civil Procedure, is ordered to bo received, or it a 
on Memorandum of jg remanded in appeal, on any of the grounds 

mentioned in section 351 (Order XLI, Buie 23) of 
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the same Code for a second decision by the lower Oonrt, the Appellate 
Court shall grant to the appellant a certificate, authorizing him to 
receive back from the Collector the full amount of fee paid on the 
memorandum of appeal : 

Provided that if, in the case of a remand in appeal, the order of 
remand shall not cover the whole of the sub]oct-mattar of the suit, the 
certificate so granted shall not authorize the appellant to receive V)ack 
more than so much fee as would have been originally payable on the part 
or parts of such subject-matter in respect whereof the suit has been 
remanded. 


14.— Where an application for a review of judgment is presented on 
or after the ninetieth day from the date of the 
decree, the Conrf, unless the delay was caused by 
the applicant’s laches, may, in its discretion, grant 


Befund of fee on 
application foi review 
of judgment. 


him a certificate authorizing him to receive back 


XS-— Where 

Befnnd where Court 
revereea or modifies 
its former decision 
ground of mistake. 


an 


on 


from the Collector so much of the fee paid on the application as exceeds 
the fee which would have been payable had it been presented before 
such day. 

application for a review of judgment is admitted, 
and where, on the re-hearing, the Court reverses or 
modifies its former decision on the ground of 
mistake in law or fact, the applicant shall be entitled 
to a certificate from the Court authorizing him to 
receive back from the Collector so much of the fee paid on the epplioa- 
tion as exceeds the fee payable on any other application <0 such Court 
under the second schedule to this Act, no. 1 , clause ( 6 ) or clause (d). 

But nothing in tho former part of this section shall entitle the appli- 
cant to such certificate where the reversal or modification is due, wholly 
or in part, to fresh evidence which might have been produced at the 
original hearing. 

17 ~“tl) Tn any suit in which two or more separate and distinct 
. . . causes of action are joined, the plaint or memoran- 

0 I arious sni a. dnm of appeal shall be chargeable with the 

aggregate amount of the fees with which the plaints or memoranda 
of appeal would be chargeable under this Act if separate suits were 
instituted in respect of each such cause of action : 

Provided that nothing in this sub-section shall be deemed to affect 
any power conferred by or under the Code of Civil Procedure, to order 
separate trials. 

( 2 ) When more reliefs than one based on the same cause of 
action are sought in the alternative the tee shall be paid according to 
the value of the relief in respect of which the largest fee is payable 

19. — Nothing contained in this Act shall render the following 
Exemption of certain documents chargeable with any fee 
docaments 


(!) Power-o£-aLtorney to institute or defend a snit when executed 
by an officer, warrant officer, non-commissioned ofificor or private of 
Her Majesty’s Army not in Civil employment. 
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(tit) Written statement not being one mentioned in article 2 A, 
schedule 1, nor one containing a counter-claim, set-off, or a prayer other 
than a prayer for instalments or relating to costs of the suit. 

{xii) Application for service of notice of relinquishment of land or 
of enhancement of rent. 

(aiv) First application (other than a petition containing a criminal 
charge or information) for the summons of a witness or other person to 
attend either to give evidence or to produce a document, or in respect of 
the production or filing of an exhibit not being an affidavit made for the 
immediate purpose of being produced in Court. 

28-— No document which ought to bear a stamp under this Act shall 
Stamping of doou- be of any validity unless and until it is properly 
menta inadvertently re- stamped, 
ceived. 

But, if any such document is through mistake or inadvertence 
received, filed or used in any Court or office without being properly 
stamped, the presiding Judge or the head of the office, as the case may 
be or, in the case of a High Court, any Judge of such Court, may, if 
ho thinks fit, order that such document be stamped as he may direct, 
and, on such document being stamped accordingly, the same and every 
proceeding relative thereto shall be as valid as if it had been properly 
stamped in the first instance. 


SCHEDULE I. 

Ad valorem fees. 


Number. 


Proper fee. 

1. Plaint, written state- 
ment pleading a set-off 
or counter-claim or 
memorandum of appeal 

When the amount or 
value of the subject- 
matter in dispute does 
not exceed five rupees. 

Six annas. 

(not otherwise provided 
for in this Act) pre- 
sented to any Civil or 
Revenue Court except 
those mentioned in 

When such amount or 
value exceeds five | 
rupees, for every five 
rupees, or part thereof, ' 
in excess of five rupees, 
up to one hundred 
rupees. 

Six annas. 

1 

section 3. 

• 

Twelve annas. 

. 

Where such amount or 
value exceeds one hun- 
dred rupees, for every 
ten rupees, or part 
thereof, in excess of one 
hundred rupees, up to 
three hundred rupees. 
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Number. 


Proper foe. 

1. Plant, etc.— oonid. 

When such amount or 
value exceeds three 
hundred rupees, for 
every ten rupees, or part 
thereof, in excess of 
three hundred rupees, 
up to five hundred 
rupees. 

Fourteen annas. 


When such amount or 
value exceeds five hun- 
dred rupees, for every 
ten rupees, or part 
thereof, in excess of five 
hundred rupees, up to 
one thousand rupees. 

One rupee four 
annas. 


When such amount or 
value exceeds one thou- 
sand rupees, for every 
one hundred rupees, or 
part thereof, in excess 
of one thousand rupees, 
up to five thousand 
rupees. 

Seven rupees eight 
annas. 

1 

When such amount or 
value exceeds five thou- 
sand rupees, for every 
two hundred and fifty 
rupees, or part thereof, 
in excess of five thou- 
sand rupees, up to ten 
thousand rupees. 

Fifteen rupees. 


When such amount or 
value exceeds ten thou- 
sand rupees, for every 
five hundred rupees, or 
part thereof, in excess 
of ten thousa nd rupees, 
up to twenty thousand 
rupees. 

Twenty-two rupees 
eight annas. 
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Number. 


Proper fee. 

1. Plaint, etc. — eorttd. 

When such amount or 
value exceeds twenty 
thousand rupees, for 
every one thousand ru- 
pees, or part thereof, in 
excess of twenty thou- 
sand rnpees, up to 
thirty thousand rupees. 

Thirty rupees. 

i' 

When snch amount or 
value exceeds thirty 
thousand rnpees, for 
every two thousand ru* 
pees, or part thereof, 
in excess of thirty thou- 
sand rnpees, up to fifty 
thousand rupees. 

Thirty rupees. 

« , 

1 

When such amount or 
value exceeds fifty 
thousand rupees, for 
every five thousand ru- 
pees, or part thereof, in 
excess of fifty thousand 
rnpees. 

Thirty-seven 

rnpees eight 
annas. 


Provided that the maxi- 
mum fee leviable on a 
plaint or memorandum 
of appeal shall be ten 
thousand rupees. 


4. Application for 

review of jndgment, if 
presented on or after 
the ninetieth day from 
the date of the decree. 


The fee leviable on 
the plaint or 
memorandum 
of appeal. 

5. Application for 

review of judgment, if 
presented before the 
ninetieth day from the 
date of the decree. 


One half of the 
fee leviable on 
the plaint or 
memorandum 
of appeal. 


T. A.-126 
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Number. Proper fee. 


0. Copy or translation of When snch judgment or 
a judgment or order order is passed by any 
not being, or haring Ciril Court other than 
the force of, a decree. a High Court, or by I 

the presiding officer of | 
any Revenne Court or . 

Office, or by any other | 

Judicial or Executive 
Authority — 

(а) If the amount or value 3 ;^ annas, 
of the subject>matter is 

fifty ot less than fifty 
rupees : 

(б) If such amount or Twelve annas, 
value exceeds fifty 

rupees. 

When such judgment or One rupee eight 
order is passed by a annas. 

High Court. 

7. Copy of a decree or When such decree or order 
order having the force is made by any Civil 
of a decree. Court other than a High 

Court, or by any Reve- 
nue Court — 

(a) 1£ the amount or value Twelve annas 
of the subject-matter of 

the suit wherein such 
decree or order is made 
is fifty or less than fifty 
rupees. 

(b) IE such amount or One rupee eight 
value exceeds fifty annas, 
rupees. 

When such decree or order Four rupees, 
is made by a High 
Court. 
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Numboi'. 


Proper fee. 

8. Copy of any c ciiment 
liable to stam^i duty 
nuder the Indian itamp 
Act, II of 1899, when 
left by any party ,o a 
suit or proceeding in 
place of the original 
withdrawn. 

(a) When the stamp duty 
chargeable on the ori- 
ginal does not exceed 
eight annas. 

{b) In any other case. 

The amount of the 
duty chargeable 
on the original. 

Twelve annas. 

8A. A copy of a power- 
of-attorney when filed 
in any suit or proceed- 
ing. 


Twelve annas. 

9. Copy of any rerenne 
or judicial proceeding 
or order not otherwise 
provided for by this 
Act, or copy of any 
account, statement, 

report or the like, taken 
out of any Civil or 
Criminal or Revenue 
Court or OflSce, or from 
the office of any chief 
officer charged with the 
executive administra- 
tion of a division. 

For every three hundred 
and sixty words or frac- 
tion of three hundred 
and sixty words. 

1 

Eight annas. 


Table of rates of ad Talorem court<fee leviable on the institution 

of suits. 


When the amount 
or value of the 
subject-matter 
exceeds— 

But does not 
exceed — 

Proper fee under 
the Act of 1870. 

Proper fee under 
the Act as amended 
up to date. 

Rs. ^ 

Be. 

Rs. a. p. 

1 

i Rs. a. p. 

1 


5 

0 6 0 

0 fi 0 

5 

10 

0 12 0 

0 12 0 

10 

15 

12 0 

1 12 0 

I 
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When the amount 
or value of the 
subject-matter 
exceeds— 


„ , _ . Proper fee under 

But does not the Act as amended 

exceed— the Aot of 1870. 


Rs. a. p. 

18 0 

1 14 0 

2 4 0 

2 10 0 
8 0 0 
8 6 0 
8 12 0 
4 2 0 
4 8 0 

4 14 0 

5 4 0 

5 10 0 

6 0 0 
6 6 0 
6 12 0 
7 2 0 

7 8 0 

8 4 0 

9 0 0 
9 12 0 

10 8 0 

11 4 0 

12 0 0 
12 12 0 
18 8 0 

14 4 0 

15 0 0 

15 12 0 

16 8 0 

17 4 0 

18 0 0 
18 12 0 

19 8 0 

20 4 0 

21 0 0 

21 12 0 
22 8 0 
28 4 0 
24 0 0 

24 12 0 

25 8 0 

26 4 0 

27 0 0 

27 12 0 

28 8 0 


Rs. a, p. 

1 8 0 

1 14 0 
.2 4 0 

2 10 0 
8 0 0 
8 6 0 

3 12 0 

4 2 0 
4 8 0 

4 14 0 

5 4 0 

5 10 0 

6 0 0 
6 6 0 
6 12 0 
7 2 0 

7 8 0 

8 4 0 

9 0 0 
8 12 0 

10 8 0 

11 4 0 

12 0 0 
12 12 0 

13 8 0 

14 4 0 

15 0 0 

15 12 0 

16 8 0 

17 4 0 

18 0 0 
18 12 0 

19 8 0 

20 4 0 
210 0 

21 12 0 
22 8 0 

23 6 0 

24 4 0 

25 2 0 

26 0 0 

26 14 0 

27 12 0 

28 10 0 

29 8 0 
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When the amount 
or value of the 
Bubjeot-matter 
exceeds — 


T, . , . T. I 3 Proper fee nndei 

But does not Proper fee under 

exceed- the Act of 1870. 
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When the amonnt 


or value of the 

But does not 

subject-matter 

exceed — 

exceeds — 

I 

Rs. 

Rs. 

830 

840 

840 

850 

850 

860 

860 

870 

870 

880 

880 

890 

890 

900 

900 

910 

910 

920 

920 

930 

930 

940 

940 

950 

950 

960 

960 

970 

970 

980 

980 

990 

990 

1,000 

1,000 

1,100 

1,100 

1,200 

1,200 

1,300 

1,300 

1,400 

1,400 

1,500 

1,500 

1,600 

1,600 

1,700 

1,700 

1,800 

1,800 

1.900 

1,900 

2,000 

2,000 

2,100 

2.100 

2 200 

2,200 

2,300 

2,300 

2,400 

2,400 

2,500 

2,500 

2,600 

2,600 

2,700 

2,700 

2,800 

2,800 

2,900 

2,900 


3,000 

3,100 

3,100 

3,200 

3,200 

3,300 

3,300 

3.400 

3,400 

3,500 

3,500 

3,600 

3,600 

3,700 

3,700 

3,800 


Proper fee under 
the Act of 1870. 

Proper fee under 
the Act as amended 
up to date. 

Rs. 

a- 

p- 

Rs. a. 

P. 

63 

0 

0 

82 

8 

0 

63 

12 

0 

83 

12 

0 

64 

8 

0 

85 

0 

0 

65 

4 

0 

86 

4 

0 

66 

0 

0 

87 

8 

0 

66 

12 


88 

12 

0 

67 

8 

0 


El 


68 

4 

0 

91 

4 

0 

69 

0 

0 

92 

8 

0 

69 

12 

0 

93 

12 

0 

70 

8 

0 

95 

0 

0 

71 

4 

0 

96 

4 

0 

72 

0 

0 

97 

8 


72 

12 

0 

98 

12 

0 

73 

8 

0 

100 

0 

0 

74 

4 

0 

101 

4 

0 

75 

0 

0 

102 

8 

0 

80 

0 

0 

110 

0 

0 

85 

0 

0 

117 

8 

0 

90 

0 

0 

125 

0 

0 

95 

0 

0 

132 

8 

0 


o 


140 

0 

0 

105 

0 

0 

147 

8 

0 

110 

0 

0 

155 

0 

0 

115 

0 

0 

162 

8 

0 

120 

0 

0 

170 

0 

0 

125 

0 

0 

177 

8 

0 

130 

0 

0 

185 

0 

0 

135 

0 

0 

192 

8 

0 

140 

0 

0 

200 

0 

0 

145 

0 

0 

207 

8 

0 

150 

0 

0 

215 

0 

0 

155 

0 

0 

222 

8 

0 

160 

0 

0 

230 

0 

0 

165 

0 

0 

237 

8 

0 

170 

0 

0 

245 

0 

0 

175 

0 

0 

252 

8 

0 

180 

0 

0 

260 

0 

0 

185 

0 

0 

267 

8 

0 

190 

0 

0 

275 

0 

0 

195 

0 

0 

262 

8 

0 

200 

0 

0 

290 

0 

0 

205 

0 

0 

297 

8 

0 

210 

0 

0 

305 

0 

0 

215 

0 

0 

312 

8 

0 
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When the amount 
or valne of the 
Babjeot-matter 
exceedE — 

Bat does not 
exceed— 

Proper-fee under 
the Aot of 1870. 

Proper fee under 
the Act as amended 
up to date. 

Ba. 

Ks. 

Rs. 

B. 

p- 

Rs, 

a. 

P- 

8,800 

3,900 

220 

0 

0 

320 

0 

0 

3,900 

4,000 

225 

0 

0 

327 

8 



4,100 

280 

0 

0 

335 

0 

0 

4,100 

4,200 

285 

0 

0 

842 

8 


4,200 

4,300 

240 

0 

0 

350 

0 

0 

4,300 

4,400 

245 

0 

0 

367 

8 

0 

4,400 

4,500 

250 

0 

0 

365 

0 

0 

4,500 

4,600 

255 

0 

0 

872 ’8 

0 

4,600 

4,700 

260 

0 

0 

380 

0 

0 

4,700 

4,800 

265 

0 

0 

387 

8 

0 

4,800 

4,900 

270 

0 

0 

395 

0 

0 

4,900 

5,000 

275 

0 

0 

402 

8 

0 


SCHEDULE II. 
Fixed-fees 


Number. 


Proper fee 

1, Application or 



petition. 

or when presented to a 
Ciyil, Criminal or Rev- 
enue Court, or to a 
Collector, or anj Rev- 
enue officer having ju- 
risdiction equal or sub- 
ordinate to a Collector, 



or to any Magistrate in 

^ Twelve annas. 

1 

) 


his executive capacity 
and not otherwise pro- 
vided for by this Act ; 
or to deposit in Court 
revenue or rent ; 
or for determination by 
a Court of the amount 
of compensation to be 


paid by landlord to 
his tenant. 
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Number. 


Proper tee. 


(e) When presented to a 
Chief Commissioner or 
other Chief Controlling 
Bevenue or Executive 
Authority, or to a Com- 
missioner of Revenue 
or Circuit or to any 
chief officer charged 
with the executive 
administration of a 
division and not other- 
wise provided for by 
this Act. 

One rupee eight 
annas. 

1 

1 

(d) When presented to 
the Board of Revenue 
for revision of a judg- 
ment or order. 

Three rupees. 


(tf) When presented to 
a High Court ; 

Three rupees 

5. Plaint or memoran- 
dum o£ appeal in a suit 
to establish or disprove 
a right of occupancj. 

• •• 

Twelve annas. 

10. Mukhtamama or 

Yakalatnama. 

When presented for the I 
conduct of any one 
case — 

... 


(a) to any Civil or 
Criminal Court 

other than a High 
Court, or to any 
Revenue Court, or 
to any Collector or 
Magistrate, or other 
executive officer, 
except such as are 
mentioned in 

clauses (&) and (c) 
of this number ; 

Twelve annas. 
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Number. 


Proper fee. 


(6) to a Commissioner 
oflievenne, Circuit 
or Customs or to 
any officer charged 
with the executive 
administration of 
a division, not 
being the Chief 
Revenue or Execu- 
tive Authority ; 

One rupee eight 
annas. 


(a) to a High Court, 
Chief Commission- 
er, Board of Reve- 
nue, or other Chief 
Controlling Reve- 
nue or Executive 
Authority. 

Three rupees. 

11. Memorandum of 
appeal when the appeal 
is not from a decree 
or an order having the 
force of a decree and 
is presented. 

(a) to any Civil Court 
other than a High 
Court or to any 
Revenue Court or 
Executive Officer 
other than a Com- 
missioner of the 
Division or Chief 
Controlling Reve- 
nue or Executive 
authority ; 

Twelve annas. 


(b) to a Commissioner 
of the division ; 

Two rupees. 


(c) to a High Court or ' 
to a Chief Con- 
trolling Executive 
or Revenue Au- 
thority. 

Three rupees. 


T. A.— 187 
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APPENDIX F. 
KUMAUN TENANCY HOLES. 
Preliminary. 


Shurt title. 


Rule I — These rules shall 
Knniaun Tenancy Rales, 1918. 


he called the 


Rule 3 — In these rules, unless there is anything lepugnant in the 
subject or context, “ Board ” Mahal ” •' Malguzar ” 
Definitions. n ” ^nd “ Revenue Court ” have the meanings 

respectively which they have in United Provinces Land Revenue Act 
1901 as extended to Kuraauu ; and “ tenant ” included a pacca and a 
kutcha khaikar. 


Jurisdiction of Courts. 

Rule 3 —All suits and applications ol: the nature specified in the 
first schedule attached to these rules shall he heard 
and determined by the revenue courts ; and except 
as otherwise provided by Rules 4 and 5 no court 
other than a revenue court shall take cognizance 
o£ any dispute or matter in respect of which any 
such suit or application might ho brought or made. 


Reservation of jaria- 
dictiou in respect of 
certnn matters to 
revenue courts. 


Provision for deter- 
mination of cerfaio 
questions of jurisdic- 
tion and proprietary 
title arising in revenue 
ccurts. 


Rule 4-(l). — Whenever a question or issue to 
the eflfeot whether — 

(a) the case is cognizable by a civil or by 
a revenue court, or, 


(6) a person is proprietor of any measured or assessed land is 
to be determined by a revenue court of first instance in any suit or 
proceeding, and whenever such question or issue is to be deter- 
mined as an original question or issue by an appellate court in the 
course of an appeal, the revenue court shall, before determining 
any other issue or question arising in the caso, determine such 
issue in accordance with the procedure laid down in the Code of 
Civil Procedure for the trial of original civil suits, and shall 
embody its decision thereon as an order or docreo, as the case 
may be. 

(2) Such order or decree shall be deemed an original decree of a 
district judge, subordinate judge or munsif having jurisdiction in 
respect of the land in question, according as the revenue court framing 
such order or decree is the court of a commissioner, a collector or an 
assistant collector respectively, and except as olhorw.se provided in 
sub-rule (4) shall be subject to appeal as such. 

(3l The revenue court shall thereupon ask the parties if either of 
them desires to appeal from such order or decree, and shall record their 
reply to such question, 

(4) If neither of the parties expresses a desire to appeal, the order 
or decree shall be fiual and the court shall proceed with the case. 
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(5) If either of the parties expresses a desire to appeal the revenue 
court shall stay further proceedings in the suit until the period of appeal 
has expired or, in the event of an appeal being filed, until the decision 
of the firsi; appellat^e coart thereon, and shall then proceed to dispose 
of the suit in accordancQ with such decision. 

(6) In the event of such decision being reversed subsequently to the 
disposal of the suit by the revenue court under sub-rule (5j on farther 
appeal, that revenue court or any oiher revenue court disposing of the 
suit in appeal may, on the application of a party, review its judgment, 
so as to make it. conform with the final decision on such issue. 

(7) Provided (ha( notliing in this rule shall be construed to empower 
a civil court to decide any other question arising in the suit than such 
question of proprietary title or of jurisdiction. 

Explanation. — Origin.il question or original decree in this and the 
next rales means i question not previously raised and an issue not 
previously framed ‘n the case. 

Rule S — (1) df lit'never an issue, whether the defendant holds 
agricultural land as the tenant of the plaintiff or 
roviflion for deter* q]' person in possession from the planitiff is to be 

qne.tions in respaot of “e'er'nmed by a civil coart of first instance xn 
agncaltaral holdings suit or proceeding, and whenever such issue is 

arising in civil courts. to bo determined as an original issue by an appel- 
late civil court in the course of an appeal, the 
civil court shall determine such issue as a preliminary issue in 
accordance with the procedure prescribed for the trial of rent suits, and 
shall embody its decision thereon in a decree. 

(2) Such decree shall be deemed an original decree of a commissioner, 
collector, or assistant collector having jurisdiction in respect of the land 
in qneslion according as the civil court framing such decree is the court 
of a district judge, a subordinate judge or a munsif, respectively, and, 
except as otherwise provided in suWule (4), shall be subject to appeal 
as such. 

(3) The civil court shall, thereupon, ask the parties, if either of them 
desires to appeal from such decree, and shall record their reply to such 
question. 

(4) If neither of the parties expresses a desire to appeal the decree 
shall be final and the court shall proceed with the case. 

(5) If either of the parties expresses a desire to appeal, the civil 
court shall stay further proceedings in the suit until the period of appeal 
has expired or, in the event of an appeal being filed, until the appeal has 
been finally decided and shall then proceed to dispose of the suit in 
accordance with the final decision of such issue. 

(6) Provided that nothing in this rule shall be construed to 
empower a revenue court to decide any other question asising in the 
suit than saoh qnestion of the status of the defendant. 
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Rule 6 - — Saits, appeals and applications for revision shall be insti- 
tuted -within the period of limitation prescribed 
Period of limitation. Schedule. 

Rule 7 .— The provisions contained in sections 4, 5, 6 , 7, 9 and 10 
and in part III of the Indian Limitation Act, 1908 
° “PP^y “’^y ^PP®*^^ or application under 

these rules. 


Grades of Courts 


Rule 8.- 


Powers of assistant 
collector, second class. 


An Assistant Collector of the second class shall have power 
to dispose of all suits and applications shown in 
the 6 th colamn of tho first schedule attached to 
these rules as triable by such Assistant Collector. 


Rule 9 . — An Assistant Collector of the first class shall have power 
to dispose of all suits and applications specified 
in the first Schedule except those included in item 
25 thereof. 


Powers of .Assistant 
Collector, first class. 


Rule 10 .— A Collector, in addition to the powers specifically conferred 
on him by these rules, shall have all the powers 
Powers of collector. conferred on an Assistant Collector of the first class. 


Place of sitting, 
he is appointed. 


Rule ll-(l) — An Assistant Collector may sit at 
any place within the limits of the district to which 


(2) Any other court may sit at any place within the local limits 
of its jurisdiction. 


Appeals. 

Rule 1 2 .— Save as otherwise provided in 
ant^CoUe^ctor**” Rule 4, an appeal from a decree or order of an 

Assistant Collector shall lie to the Collector. 

Rule I3' —Save as otherwise provided in Rule 4, an appeal shall 
. lie to the Commissioner from an original decree or 

decMe* of Collector^'”* order of a Collector ; provided that the amount or 

value of the subject-matter of the suit exeeds one 

hundred rupees. 

Rule I4< — Save as otherwise provided in Rule 4, an appeal shall 
lie to the Commissioner from an appellate decree 

lat/decree of Collectoll ? Collector on any of the grounds speci- 

fied in Section 100 of the Code of Civil Procedure ; 

provided that — 

(o) the amount or value of the subject-matter of the suit in the 
court of the first instance exeeds a hundred rupees, and 

( 6 ) the amount or value of the subject-matter in dispute in 
appeal to the Commissioner exceeds the same sum. 
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Review and Revision. 

Rule 15 . — Tho Baird, on the applioation oE a party to the ease or 

Review by Board. motion, may review its judgment in any 

case, and may rescind, alter or confirm any decree 
or order made in pursuance of such judgment. 


Rule 15 —Every other court shall be competent to review its 
u . . , judgment in accordance with the provisions of 

Jonrto ^ Section 114 and Order XL Vn of the first Schedule 

of the Code of Civil Procedure. 


Rule 17. — (1) The Board may, on the application of a party to the 
P . . , p case, or on report made, or on its own motion, 

eviBioD y oar . record of any case which has come 

before any subordinate revenue court in which the court appears to have 
exercised a juri-idiofion not vested in it by law or to have acted in 
the exercise of its jurisdiction illegally or with material irregularity; 
and may pass such order thereon as it thinks fit. 


(2; Provided that the Board shall not exercise the power conferred 
by sub-rule ( 1 ) in respect of any decree or order pa.ssed under sub-rule 

(1) of rule (4). 


Rule 13 . — (1) On the applioation of any of the parlies and after 
notice to the parties and after hearing sach of them 
rans er 0 Oasea. desire to be heard, or of its or his own motion 

without such notice, the Board, or the Commissioner or the Collector 
■within the limits of his district, or an Assistant Collector in charge 
a sub-division within the limits of his sub-division may at any 


(a) transfer any case pending before it or him for trial or 
disposal to any court subordinate to it or him and competent to 
try or di.spose of the same, or 

(f>) withdraw anv case pending in any court subordinate to it 
or him, and 

(i) try to dispose of the same, or 

(it) Transfer the same for trial or disposal to any court 
subordinate to it or him and competent to try or dispose of the 
same, or, 

(tit) retransfer the same for trial or disposal to the court from 
which it was withdrawn. 

( 2 ) Where any suit or proceeding has been transferred or with- 
drawn under sub-rule ( 1 ), the court which thereafter tries such suit 
may, subject to any special directions in the case of an order of transfer, 
cither retry it or proceed from the point it was transferred or with- 
drawn. 

(3) For the purposes of this section every other Assistant Collector 
of a sab-divisioQ shall be subordinate to the Assistant Collector in charge 
of the snb-divisioq. 
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Procedure. 

Rule 19 .— (1) Wlien in any suit brought under these rules by a 
landholder against a tenant for arrears of rent the 
Procedure where tenant pleads that he actually and in good faith has 

tenant suing or sued ^ institution of the suit the rent 

pleads payment of rent 1 . ... , • . . , . 

to third person. holding to some third person, that third 

person shall be made a party to the suit, and the 
question of the actual payment of rent in good faith by the tenant to 
him or to a person on his behalf shall be inquired into 

(2) If the question is determined in favour of the teiiaut, the suit 
shall be disinissod. 

(?) The decision of the court on such question shall not affect the 
right of any person entitled to the rent of the holding to establish his 
title thereto, by suit in the civil court. 

Rule 20 . — The provisions of the Code of Civil Pioccdure, 1908, as 
extended to Kuinaun shill, so far as they are 
Cod 6 '^of**'c°ivil”proce^ applicable and consistent with the provisions of 
these rules, apply to all suits and proceedings 
under these rules. 

Rule 21.— In addition to the particulars required in Order VII, 
Rules 1, 2, 3, 4, 5, and 6 of the Code of Civil 

on eu 8 o paints Procedure, 1908, to be specified in the plaint, the 
plaint shall contain the following particulars namely ; — 

(а) the name of the village and of the pargana and patti in 
which the land in question is situated ; 

( б ) If the suit is for the recovery of an sirrear of rent other 
than the yearly rent of the land, the amount, if any, received on account 
of the year or years for which the claim is mide, the amount in arrear 
and the time in respect of which it is alleged to be due. 

Rule 22. — (1) A court may if it thinks fit, itself make a local 

. . . investigation instead of issuing a commission under 

Local investigations. g Schedule of the 

Code of Civil Procedure, 1908. 

(2) When the oonrt itself makes a local investigation the provisions 
of Order XXVI, Rule 10 of the said Code, with respect to the recording 
of evidence shall apply to the court, and any observations which the 
court thinks fit to record on its proceedings shall he received as evidence 
in the suit. 


Miscellaneous 

Rule 23 — In suits by hindhollars for ejectment under item 20 of 
the first schidulo, the court miy, if the tenant is 
eutitled under any law or custom to compensation 
for impr.ivdineni.s, iniike the decree for ejectment 
subject to thi piyiUBut by the decree-holder of such compensation. 


Gompensatioa for im- 
provements. 
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Set-off io BQits 
arrears of rent. 


for 


Rule 24- — la a suit to recover an arrear of rent the court 

not allow a set-oEE against the claim, except such 
amount as is due to the defendant on an unexecuted 
decree under these rules against the plaintiEE. 

Rule 25 —A decree for arrears of rent may be executed, if the 
arrears remain unsatisfied at the end of the agricultural year in which 
the decree is p issed, by the ejectment of the tenant upon application 
made to a court competent to entertain the application under Rules 8, 
9, and 10. 


Rule 26 — If a co-sharer or tenant from whom any revenue or rent 
is duo in respect of the land held or cultivated by 

Power to pay loto y tenders the full amount of that revenue or rent 
coart amount of reve- ,, , , . i. . 

nae or rent due usual place ot payment to the person 

authorised to receive it, and that person does not 
accept the amount and forthwilh give a receipt in full therefor, the 
co-sharer or tenant may, without any suit having been instituted against 
him, deposit the amount in the court of a Collector or Assistant Collector 
to the credit of the person authorised to receive it. 


Rule 27- — (1) The court shall receive the deposit on the written 
„ application of the co-sharer or tenant or his recog- 

nized agent, and on the applicant’s making a 
deposit. declaration in the form set forth in the Second 

Schedule attached to these rules, or as near thereto 
as circumstances will admit, the court shall give him a receipt for 
the deposit. 

(2) The declaration shall be verified in the manner prescribeu for the 
verification of plaints by Rule 15 of Order VJI of the Code of Civil 
Procedure, and shall be signed by the person making it. 

(3) Upon receiving the deposit, the court shall issue to the person 
to whose credit it has been paid a notice in the form set forth in the 
Third Schedule attached to these Rules. 


(4) If the person to whoso credit the deposit has been paid, or his 
recognised agent appears and applies for it, court shall cause it to be paid 
to him. The application may be on plain paper, 

(5) If such person or agent fails to appear, and apply for the deposit, 
the deposit shall bo repaid to the depositor upon his application. 

Rule 28. -For the purposes of the Court Fees Act, 1870 the amount 
of the fee payable in the suits and other proceedings 
Court fees payable on jp the First Schedule shall be computed 

amt. and applications. prescribed in the fifth column thereof. 
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THE FIRST SCHEDULE. 
Giioup (A).— Suits. 


DescriptioD of suit 


Period 

of 

limitation. 


Time 

from which 
period 
hegiuB to 


Proper 

coart-fee. 



By a landholder or ten- 
ant for adjndieatioD aa 
to price of crope or 
other prodnca which 
the landholder hae elec- 
ted to pnrchaee upon 
hia ejectment in ezecn- 
tion of a decree 

By a tenant for damages 
on ai-connt of refasal 
by landholder to deli- 
ver receipt for rent 
paid. 

By a tenant on the 
gcotrad of rent or pro- 
duce exacted by the 
landholder in ezceea of 
lawful amonnt. 


Thirty days ... When the eject- Ae in the Yea. 

ment taker Court Fees 
place. Act, 1870. 


Three months Date of refnaal 


Date of exac- 
tion. 


By a tenant for damagea 
on account of illegal 
ejectment by land- 
holder. 


Six months 


Date of eject- 
ment or where 
Bait baa been 
instituted for 
recovery of 
bolding, dati 
of final decree 
in anch anit. 


5 By a tenant for the crops Six montha 
or for the valae of 
crops at the time of 
ejectment. 


By a tenant for recovery 
from the landholder of 
valae of improvements. 


Date of eject As in the Yee. 
ment or where Coart-Feea 


'Bait baa been 
inatitnted foi 
recovery of 
holding, date 
of final decree 
in anch anit. 

Date of eject- 
ment or aur 
render. 


Act, 1870. 
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Deecriptiuu uf Hoit. 


Period 

of 

limitation. 


Time 

from which 
period 
begiiie to 


Proper 
court- fee. 


9 0 0 

3 ^ 
a a 
S -SIN 
“ ■ 2 
S .2 ■" 
^ S o 
^ ® 5 

> a -u 


7 For recovery or damages One year 
by reason of the exac- 
tion of excess revenne. 

S By a tenant for recovery Do. 
of land from which he 
has been wrongfally 
dispossessed by land- i 
holder. 

I 

9 ^ For cancellation of ille- One year 
gal transfer or snrren- 
der or sub-lease or 
agreement to transfer, 
snriender or to sub-let. 

10 By a landholder or the Three years 

pouch khaikars for 
arrears of rent, or where 
rent is paid in kind for 
tlie money equivalent 
of such rent. 

11 By malguzar for arrears Three years 

of rent or revenue, 
cessesi village expenses, 
or other dues payable 
through him by co- 
eharers whom be re- 
presents, or for re- 
covery from a joint 
malguzar of rent or 
revenne, cesses, village i 
expenses or other dues ! 
paid on his behalf. 

12 By a co-sharer against a Do. 

malguzar or co-sharers 
for rendering and set- 
tlement of accounts 
and/or for his share of 
the profits of a village 
or part of a village. 

13 By amuafidar or assignee Do. 

of revenue for rrnder- 
ing and settlement of 
accounts and for arrear 
of revenue due to him 
as such. 


Date of exac- 
tion 


Date of dispos- 
session. 


As in the 
Court Fee 
Act, 1870. 


Date when 
transfer or 
agreement be- 
comes known. 


Last day of 
September ot 
the revenue 
year in wb'cb 
arrears become 
due. 

Last day of 
September of 
the revenne 
year in which 
arrears be- 
come due 


Dale when the 
arrears are 
paid : or to 
which the ao* 
counts refer. 


T. A.— 128 
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Q DeBcription of snit. 

D 

a 

5 

s 

14 By a co-aharer for re- 

covery from a co- 
aharer of arrears of 
root, revenue, ceeaea, vil- 
lages pxprnaes or other 
dues paid by the plain- 
tiff on the defendant’a 
behalf. 

15 By a tenant againai an 

other tenant or person 
claiming to be a tenant 
in respect of any mat- 
ter relating to a 
bolding. 

16 By or on behalf of the ! 

panch khatkart of a | 
puaea khatkari village 
agsinat a landholder on 
the ground of infringe- 
ment of their common 
rights. 

17 By a grantor for re- 

samption of a rent-free 
grant. 


18 By a grantor for aaeeaa- 

ment to rent of a rent- 
free grant 

19 By a landholder, lualgu- 

zar, or co-sharer for 
rendering or settlement 
of acconnts or recovery 
of money or papers, 
against an agent em- 
ployed to manage his 
land or collect revenne 
or rent or against a 
surety of anch agent 

20 By a landholder for 
ejectment of tenant. 


Period 
of . 
limitation. 

Time 

from which 
period 
begins to 
run. 

Proper 

oonrt-fee 

Three years ... 

Date when the 
arrears are 

paid. 

As in the 
Court Fees 
Act, 1870 

Do 

Date when 

OBUsn of action 
arises. 

Do. 

Do. 

Date of overt 
act of in- 
fringement by 
landholder. 

Do 

Twelve years 

Date of grantee’s 
refnsai to com- 
ply with law- 
fnl notice to 
qnit. 

Accordiog to 
annaal let- 
ting valae 
of the I-and 
SB estimated 
by plaintiff. 

Do. 

Date of grantee’s 
refusal to pay 
rent. 

Do. ... 

Daring continu- 
ance of agen- 
cy and one 
year (here- 
after. 

1 

As in the 
Court Feea 
Act, 1870. 

Daring tenancy. 

... 

Do. 



No. 


No. 


No. 


No. 


Yes. 
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22 

28 



Period 

Time 

from which 

Proper 

co.irt-fee. 

Description of suit. 

of 

limitation 

period 
begins to 
ran. 


For determinatioD of — None ... | None ... | Eight annas | No. 

(a) the name and dr- 
acription of the 
tenant of the 
holding ; 

(&) the olaes to which 
the tenant be- 
longs ; 

(c) the sitnation, area, 

number of plots 
cr boundaries of 
the holding ; 

(d) the rent payable 

in respect of the 
holding whether 
payable in cash 
or kind ; 

(s) any other incident 
of tenancy ; 

By a tenant for a lease. None 

By a landboidet for a Do. 

oonn ter part of a lease. 



Gboup (B).— Applioations. 


24 For review of judgment. 90 days 
26 For revision. None. 


Date of decree Do. 
or order 

None 

of subiect- 
matter in 
dispute does 
not exceed 
Rs. 95, 

Be 2 and in 
other eases 
fee leviable 
on memo- 
randum of 


Whether triable by 
an assistant oollec- 
tor of the 2nd class. 
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Time 



Period 

from which 

Proper 

coart-fee. 

Description of salt. 

of 

period 


limitfition 

begins to 



ran. 















Knmann Tenancy Bnles— 2nd and 3rd Schedules 1021 
THE SECOND SCHEDULE. 

Deolahation op Tenant Depositing Revenue oh Rent in Count.* 

[See Rule 27 (1).] 

I, A. B. of , etc., solemnly declare that 

I did personally (or by my agent C. D.) on the day 

of tender payment to E. F. at [the place where 

the (revenue or) rent of the lands at (held or) cultivated by me under 
(or from or jointly with) the said B. F. is usually payable] of the sum 
of rupees as and for the whole amount due from me 

in respect of the (revenue or) rent of the said lands from the month 
of to the month both inclusive. I further declare 

that the said E F. refused to accept the said sum so tendered (or to give 
me a receipt in full forthwith for the sum so tendered). And I declare 
that, to the best of my belief, the sum of rupees so tendered, 

and which I now desire to pay into court, in the full amount which 
I owe to the said E. F, on account of the (revenue or") rent of 
the said lands, 1 , the person named in the above 

declaration, do declare that what is stated therein is true to the best of 
my information and belief. 

THE THIRD SCHEDULE. 

Notice to Landlords.* 

[See Rule 28 (3).] 

Court of the of 

Dated day of 19 • 

To E. F. of , etc- 

With reference to the written declaration you are hereby informed 
that the sum of rupees therein mentioned is now m 

deposit in this court, and that the above sum will be paid o you or 
your recognised agent on application within six months. 

» If this declaration is made by an agent it moat be altered accordingly. 

8Tbi8 is to be by endoreement on a copy of the declaration under (he feeond 
Schedule made by the person paying the money into court. 



1022 


CJ. P. Tenanoy Act— 'Appendis G. 

APPENDIX G. 

Certain Customary Rights. 

A. — Abadis. 

1. In villages without abadi— In most villages, there is an abadi 
or tract or tracts oE land set apart Eor the residence oE cultivators, and 
sometimes as in qashahs, oE others, while there are also villages, 
popularly called heeMragi or pahikaskt, without any abadi land, which 
are cultivated wholly by non-residents. No cultivator, much less any 
other person, has any right to re.side in the latter class oE villages, or to 
erect buildings for such purposes : and should one do so without the 
landlord’s consent, he is liable to be turned out as a trespasser. Should 
the landholder permit a cultivator to put up a building in a bechirayi 
village, the rights of the parties will be regulated by the law of license, 
i.e., sec'ious 52 to of the Eisiments Act. Sush a licens) is not 
transferable, so that the person to whom parmiss-on is given miy build 
a house iu such a village an 1 reside there, but cannot transfer either 
the right to build or the right oE residence to anyone. Probably he cm 
sell the maiba or building materials to be removed at once. He cannot 
let or mortgage the building with possession, but if be can sell the 
materials he can also pledge them without possession. A transferee of 
the grantor oE the license is nob bound by it, so that on a sale of such 
a village, the license stands revoked, and should the new zamindar 
insist upon it, the lioensea must quit the building and remove the 
materials. The grantor o£ a license that not his transferee) cannot 
revoke it, when — 

' a) it is coupled with a transfer of property and such transfer 
is in force ; 

(b) the licensee acting upon the licon.s 0 h.as execulod a work of 
a permanent character, and incurred expense in the 
execution. [Section 60 Easements Act.] 

Clause (a) will apply to oases where a zamindar grants a lease of tho 
village or of any part thereof and at the same time permits the lessee 
to reside in it. So long as the lease lasts, tho license cannot he revoked 
by the grantor himself, though it may bo by his transferee. 

It is doubtful whether a mud hut, such as one ordinarily finds in 
many villages, can be called a work of a permanent character within 
tho m»aiiing of clause (6). In Nazirullah v. AzimuUah,^ it was held to 
be such a work. Substantial Aacfta or pucca buildings certainly come 
within the meaning of that expression. 

Where a license to build and reside in a bechiragi village is granted 
to a person as a cultivator or as holding any other character, it stands 
revoked as soon as tho licensee ceases to be a cultivator or to hold suen 
character. [S. 62 {g). Easements Act.] 


1 3 A. L. J. 705. 
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2, In villages with abadi.— To clearly understand this part of 
the subject, aiutlo dive muo history will not be out of place. Regulation 
II of 1795, sections 3 and 4, enjoined proprietors in the province of 
Benares (the four sircars of Benares, Mirzapnr, Ghazipur and Jaunpur) 
to whom the blessings of the Permanent Settlement had been extended 
by Regulation I of the same year, to collect from the raiyats rents 
according to hukumnamas oi the 25th June and Ist July, 1788, one of the 
articles of which incorporated cesses with rent and enacted that the rent 
was to be bilnukta, and no other impost was to be taken from them (the 
raiyats). This was further insisted upon by Regulation LI of the same 
year, and again it was ordered that the leases to be granted to raiyats 
should be for bilnukta rent, i. e., of rent and cesses combined, and 
‘ exclusive of that neither a daain or dirham shall bo taken’. On the 
acquisition of other parts of the North-Western Provinces, under the 
name of Ceded and Conquered Provinces during the years 1801 to 
1803| the Regulations in force in Benares were, with slight modifications, 
experimentally introduced as the law of these tracts. By proclamations, 
issued for the Ceded Provinces on 14th July, 1802, and for the 
Conquered Provinces on lith July, 1805, provisions were made similar 
to those in force in Benares for the consolidation of cesses with rent. 
The inclusion of cesses in the rent was insisted upon by Regulation V 
of 1812. Probably these rules were not strictly enforced for wo find 
in section 9 of Regulation VII of 1822, Collectors enjoined to piapare 
a record of the rates per Idgha of each description of land demandable 
from resident raiyats, and the respective shares of the sadr malguzar, 
or other manager, and the cultivator, in lands cultivated under kankut, 
batai, or similar engagements, with a distinct specification of all 
cesses or extra colleotions made by the malguzar or village manager 
or others ‘‘ it being understood and declared that all decisions on the 
demands of the zamindars shall hereafter be regulated by the rates 
of rent, ..avowed and ascertained at the settlement and recorded in the 
Collector’s proceedings until distinctly altered by mutual agreement or 
after full investigation in a regular suit, and all cesses or collections not 
avowed and sanctioned, nor taken into account in fixing the Government 
Jama, shall be illegal and unauthorised, unless now or hereafter specially 
sanctioned by Government.” This rule against the levy of cesses not 
sanctioned by Government has been the law ever since. Section 66 
of Act XIX of 1873, enacted that all cesses payable by tenants on account 
of the occupation of land assessed to revenue and taken into account 
in such assessment shall bo consolidated with the rent, and that 
Settlement Officers should prepare a list of all other cesses levied 
in accordance with village custom and sanctioned by the Local 
Government, and no cesses not so recorded shall bo enforced in 
any Civil or Revenue Court.” Section 56 of Local Act No. Ill 
of 1901, the Land Revenue Act, prescribes that all cesses which 
are payable by tenants on account of the occupation of land and 
which are of the nature of rent p»yable in addition to the rent 
of tenants, shall be recorded by the Record Officer (when revising a 
settlement) under the appellations by which they are known, and cesses 
not so recorded shall not bo recoverable in any Civil or Revenue Court j 
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and section 86 oE the siina Act ordero the preparation by the Settlement 
Officer of a list o£ all other ceases levied according to village custom 
and sanctioned by the Local Grovernment and prohibits any suit in 
respect oE any cesses not so recorded. It also prescribes any alteration 
or addition to this list during the currency oE a settlement. 

It will be evident Erom this historical sketch, that zamindars could 
not and cannot recover rent for abadi sites occupied by resident tenants 
under the name oE cesses. It will be noticed that two clasees o£ cesses 
are contemplated, viz., those in the nature of rent, and payable by tenants 
for the occupation of land, and those outside this category but leviable 
according to village custom. It seems that the current Land Revenue 
Act has abrogated the rule of consolidating cesses of the first description 
with the rent. Neither class is recoverable bs «uit unless it has been 
recorded. As “laud” means agricultural Ian 1 the first class does 
not comprise rents for abadi sites, which aro also outside the second 
class. The difference between cess and rent was pointed out by Blair, J., 
in Abdni Hai v. Nathu^ thus : “ the primary notion of a cess is a pay- 
ment, not for the benefit of the landlord, but a payment for some purpose of 
public convenience, such as sanitation, police and the like.” This 
is true of the second class of cesses, but has no application to the first 
class, and the learned Judge felt the diffl'ulty when he .said : It would 

appear that the Land Revenue Act oE IDOL has attributed to the word 
cess a meaning quite different from that which ordinarily attached to 
it. It speaks of aess as something payable by tenants on account of the 
occupation of agricultural land. I confess I should like to exannine 
some person competent to answer as to w hat they mean by the word 
cess in that Act ” Probably the rate levied for the payment of patwaris, 
kanungos, etc., or the local rate under Act III of 1878, etc., is meant. 

That the learned Judge was not quite correct in his conception 
of cesses (the particular impost in the ca«e before him was colled 
Moolahure/a and claimed from a weaver who resided in the village 
but did not cultivate any land there will appear from Chapter IX of 
Part II of the Historical and Statistic.il .Memoirs of the Gha/.ipur 
district, by Wilton Oldhan (Edit, of 1870, p. 194). In the taxes there 
mentioned two may be note! here, namely bhergai and ahurdwaree, 
sometimes called khana shumaree and mutahurcfa. Khergui was a loom 
fax upon weavers. Ghurdwaree was a tax levied on shop keepers or 
dealers of various denomination'!, supposed to be in lieu of ground rent 
for their houses and shops. It was not so much a house as a shop tax 
and was confined to three or four professions. They were levied from 
the persons liable to them by village renters, who paid them to the 
Amils, and they to the Raja of Benares. This continued up to 1788 89, 
in which year those taxes were separated from the collection of Tillage 
lessees, and realised by the Amils of respective districts an amanee rates. 
Khergui was abolished on the llth of February, 1791. In October, 
1835, Ghurdwaree was abolished in the Benares district and later on lu 
the Ghazipur district. Mootahurefa was thus more in the nature o 
cess than rent. 


1 24 A. W N. 204—1 A. L. J. 637. 
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Paiyoti or ground rent, though somewhat allied to, is quite distinct 
from, Ghurdwaree. Literally, it means payments made by puri-tt or 

T houses. Mr Duncan in his report of 

the Idth June, 1788, observed that there was, properly speaking.no 
quit rent in the country for ground occupied by houses except in the 
y .® enares. Loosely purjoti was also called khana shumaree, a term 
yiplied to the tax called Ghurdwaree. Mr. E A Keid. member, lioard of 
ttevenne. North- Western Provinces, wrote in a minute, dated the 18th of 
November, 1853, giving reasons why the zamindars throughout the 
Province had no right to levy ground rent for the sites of houses which 
riMu existence at the time of the permanent settlement. Mr. 

Oldham observes that the conclusions of Mr. Reid are probably correct. 

For purjoti or ground rent for houses other than those in 
permanently settled districts is as a rule levitd from resident cultivators, 
but the village custom or the vfajib-ul-arz may provide otherwise, Kon- 
onltivators who reside in agricultural villages have to pay some sort of 
rent according to the terms of the wajib-ul-arz.^ All abadi and waste 
lands in villages are the property of the zamindars thereof. Baden- 
Powell says in his ‘‘ System of Land Tenures ” (Vol. I, p. 107) : ‘‘The 
site, on which the village habitations, the tanks, the graveyard and the 
cattle-stand are, is claimed by them (the zamindars) ; and the others live 
in it and use it only by permission-— perhaps on payment of small dues 
to the proprietary body ■’ ; and again at p. 154—“ The village site is 
owned by the proprietary body which allows residences to — 

(1) the Kamin, the artisan class, farm labourers and menials ; 

(2) the tenancy ; 


(3) the traders, money-lender etc. These probably pay some 
small dues, according to custom ; and, if they leave the 
village, may have no right to dispose of the site ; and, 
only in some cases, to remove the roof timber aud other 
materials.” 


The entry of land as purjoti is evidence of some value, though not 
signed by ryots.^ 

A statement made more than 50 years ago by a zamindar that certain 
classes of traders, resident in the village, deliver some articles annually 
as purjoti, is not a tradition but a statement made by a person possess- 
ing an interest and an existing right in the village and is evidence of 
an agreement to pay purjoti.* 

Where a custom exists a zamindar may realise ground rent for sites 
of houses and Chowkidara from the inhabitants of a village.® 


^ Section 196 of the Historical aud Statistical Memoir, Qbazipar District. 

* Abdul Sat v. Nathwa, 24 A. W. N. 204=1 A. L J. 537. 
i Sri Lai V. Keiho Dai, VI U D. (H. C ) 433=1925 R C 263=6 L. R Rev 
93=9 R. D. 284. 

^ Mull. Faiyaz AH Khan v. Behari, 40 All. 56=16 A L J. 873. 

® Laiqa v. Shiam Sunder Lai, 8 Rev. aod Cr. L. J. 134=V U. D. C.) 39 “S 
L. R. Rev. 154=7 R. D. 182. 

T. A.— 129 
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As to oesses, see the oommeatary oa the Land Beveaue Aot section 

56. 


An agriculturist tenant has no right to build a shed upon a plot of 
land in the ahadi \ 7 ith 0 nt the consent oE the landholder, although hi> 
has been throwing rubbish over it £or a long time.^ 

The next question is as to the right oE tenants to reside and build 
houses in abadis, and the extent of such right. In villages which are 
usually cultirated by resident tenants the latter may be said to have a 
fairly well established right o£ residence,* unless they contract ihenuselves 
out oE it, and taajib-ul-arzes oE such villages as a rule provide for the 
right of free residence, but make the erection of houses dependent on the 
xamindar’s consent. Where such consent is not obtained the house may 
be ordered to bo demolished, but the tenant cannot be ejected from the 
land. Such consent must be obtained and be proved to have been 
obtained, but where a house has been allowed to be built and to remain 
standing for a length of time, the consent might be inferred or pre- 
sumed.* It has been held that where it appears from the evidence that 
a tenant has for a number of years used a particular piece of land, be- 
longing to the zamindar, with other tenants, as a threshing floor, the 
court may, in the absence of proof to the contrary, infer that the light 
to use the plot of land for that purpose was part of the contract of 
tenancy :* so in the case of a house in the abadi ® 

In Gopi Shanker v. Lilawati,^ it was laid down by two judges that 
there is no presumption of law that the house occupied by a cultivator 
in a village is appurtenant to his holding, and tint either the house or 
the site must be given up, simply because the tenancy has either been 
lost or has lapsed by death, in favour of the zamindar. One of the judges 
further opined that it is for the zamindar to establish by evidence that a 
cutivator’s right to the site is dependent on his right to retain the hold- 
ing. As to a tenant’s right to acquire an easement over the landholder’s 
property, see sections 11 and 12, Easements Act, Udit Singh v. Kashi 
Ram.’’ 

It is sometimes said that such consent creates a license revocable at 
the will of the grantor. It does nothing of the kind. A tenant has a 
right of residence in the village. It is part of his contract. The consent 
merely refers to the selection of a site of the residence, and, when given, 
becomes part of the contract of tenancy. So long as the tenant conti- 
nues to be a cultivator in the village, ha cannot be ousted froni site or be 

^ Jagannath v. Gurdayal Singh, 10 1. C. 284. 

* See Na>ir Hasan v. Shihba, 27 All. 81=-1 A, L J. 497«=24 A. W. N. 168. 

* Kehari Singh v. Hulasi, 12 A L. J. 715=21 I. C. 967 (A). 

* Dalel V. Bhajju, 16 All 181 ; Khazan Singh v Mukhram, II U D. 701. 

* Ram Harakh v. Ambtka Dutt, 6 0. L. J 642=48 1. C. 420. 

* 54 All. 379=1932 A. L. J. 142=1932 A. I. R All. 252=13 L. R. Rev. 106- 
XIII U. D. (H. 0.) 58. 

14 All. 185 (F. B.). 
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asked to remove the materials o£ his house. ^ He may, however, have 
to pay rent for the site in accordance with village custom or the toajib- 
ul-afz. In one case, the court seems to have laid down as a general rule 
that tenants must pay rent for the site or quit it.* But the facts of that 
oase were peculiar. There, the plaintiff was a zamindar and the defend- 
ants agricnltnral tenants of the village. Some weavers had occupied a 
honse in the village site. They left the village, leaving the site of the 
house vacant, and the allegation in the plaint was that the defendants 
seized upon that site and built a house npon it. Thus the whole suit was 
based upon an alleged trespass. The defendants said that the houses had 
been built more than 20 years before the suit with the consent of the 
plaintiff. The Lower Appellate Court did not come to any Bnding on 
the question of trespass. The High Court remitted, for determination, 
issues as to trespass, the age of the honse, the zamindar’s consent, and 
the cost of building. The findings were that there was trespass, that the 
house was more than 25 years old, that it cost Rs. 300, and had been 
erected with the plaintiff’s consent. The High Court (Burkitt and 
Chamier, JJ.) thereupon observed : “ The defendants-appellants are not 
tenants of the patch of land on which these houses stand. We do not 
even think that they can be called licensees. All that is shown is that 
these houses were erected with the implied consent of the zamindar ; that 
does not imply a grant of a right to do, or continue to do, any act in 
or npon immovable property within the meaning of section 52, Ease- 
ments Act. It does not amount to a grant, and shows no more than a 
tacit acquiescence by the zamindar in acts done by the defendants or 
their predecessors. No question of adverse possession can arise. The 
position, therefore, of the defendants here is no higher than that of 
persons who having no title and knowing they had no title built upon land 
which they knew belonged to the zamindar without any interference by 
the latter. They acquired no title in the land which forms the site on 
which they built these houses ; they have given no consideration for their 
occupation of that site and have foolishly, in our opinion, refused to 
agree to pay rent for it when given an opportunity to do so. They 
are, in our opinion, liable to be ejected at any moment by the 
zamidar.” 

The judgment does not show whether the defendants had, prior 
to the occupation of the house in dispute, other houses in the village 
site, which they abandoned or retained afterwards, but the plaint 
seemed to indicate that they had. If so, the decision is perfectly 
intelligible, for a tenant has no right to change the site of his residence 
as and when he likes without an agreement with zamindar. But if they 
began to occupy the site with the commencement of their status as 
tenants, the decision does not commend itself. Eor the village being 
ehupperband or khudkashA, they had a right of residence in the village, 
and the findings amounted to this that the zamindar consented to their 

1 Nazir Hasan v. Shibla, 27 All. 81=-24 A. W. N., 168=1 A. L. J. 479 ; Dubri 
Lai V. Bholu Rai, 3 A. L. J. 619=26 A. W. N. 243 ; Saddu v. Bshari Singh, 30 
All. 283=5 A. L. J. 237. 

* Pttnna v. Nazir Husain, 22 A. W. N. 60. 
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selection of the site. Hence they were not licensees, but held under a 
contract, and could not be ejected at the mere pleasure of the zamindar. 

This case was doubted in the three-judge case, Saddu v. Behari 
Sinph,^ which held that a cultivator is not liable to pay rent for the 
occupation of the site of a house in the abadi. 

Where a printer built a house in an agricultural village and 
thereafter began to cultivate land, the ordinary presumption that 
the site is appurtenant to the holding does not apply.’ 

As a cultivator, a tenant is only entitled to occupy so much site 
in the ahadi as has been allotted to him for need. If he has built a 
house on a village site that would be considered as appurtenant to his 
holding,’ or if the zamindar contests that position and the house has 
been in extent for more than 12 years and no license is proved, as having 
acquired title by adverse possession.* If he has built another house 
on an adjoining site, and that honse is not appurtenant to his holding, the 
fact that it has been in existence for more than 12 years will not give him 
a title by adverse possession.’ It is really difficult to differentiate 
the two cases decided by the same Bench, so far as the question of 
limitation is concerned.® But a cultivator may occupy two houses 
appurteeant to his holding, and, if that is so, he cannot bo ejected from 
either ’ There is no legal presumption that every dwelling-house 
belonging to an agriculturist is appurtenant to his holding.® 

Where a site was gra.i^ed to a patwari and his son who was the 
zamindar’s karinda for building a residential house, and such house 
was built, but the two ceased to hold their respective offices and set 
up ownership of the site in themselves by a custom which was 
not pi oved, they were held to bo tenants-at-will and liable to eject- 
ment on account of the denial of title. It appeared they bad during 
the pendency of the suit acquired a fractional share in the zamindari. 
This fact was held not to affect the case. 

Whore a co-sharer built upon a house-site vacted by a tenant, it was 
held that ho did not therelty oust any other co-sharer who could not 
therefore sue to eject him.® 

1 30 All. 282-=5 A. L. J. 2,37=28 A. W. N. 123. 

* ffabi Muhammad v. Bhagmod Prasad, 1932 A. I. B. All. 33=1931 A. L. J. 
«49=Xn n. D. (H 0) 177. 

» RamdM v. Narpat, 33 All. 136=8 A. L. J. 190=9 I. C. 931 ; Bam Hankih 

T. AmbiJca Dali, 5 0. L. J. 642=48 I. C. 420. 

♦ ATbair flasan V. SAiiSo, 27 All. 81— I A. L. J. 479. See also Jnehiram v. 
Bands Alt, 33 All. 757=8 A. L. J 377=11 I. 0. 52 j Abdul Bai v. Alla Baksh, 11 

U. D, 721. 

8 Jaikithtn v. Moti C^and, 3 A. L. J 627=26 A. W. N. 258. 

• Dubri Lai v. Dholu Rui, 3 A. L. J 619=26 A. W. N. 243. 

^ JUotirnmv. Munnalal, 11 U. O. 726. 

8 Budh Singh v. Parbati, 29 All. 652—4 A. L. J. 656—27 A. W. N. 2gl. 

* Saraali Prasad v. Kalba, II U. 702. 
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The right of residence which a tenant has is for himself, his family, 
oattle, and storage of produce. Having obtained his land-holder's per- 
mission to build on a site for this purpose, he cannot extend his building 
to sites not allotted to him or encroach upon other portions of the abadi 
or waste lands of the village by erecting other buildings. That will be 
an act of encroachment for which he may be ejected from the extra land. 
Nor can a residential house be converted into one for non-residential 
purpose, € g,, into a temple or a mosque,* but he may make any im- 
provement he likes so long as he does not interfere with the rights of the 
zamindar,^ e. g.^ sink a pueea well in the sehan of his house ® 

A tenant is not entitled to build a house on the site of a ohappar.* 

A raiyat in a village abadi is not entitled, as a matter of right and 
without the consent of the zamindar, to construct a building on land 
which he was using as an outer sehan appurtenant to his house.® He cannot 
build a dwelling house on the sehan (^parti laad) in front of his existing 
house.® 

Where a proprietor permits a tenant to occopy a land for his 
residence, the tenants may build on it, enlarge the user and improve 
the residence,* and convert a Icuteha into a pueca house.® 

But unless the right of user carries with it the right to make 
permanent structures the latter are not permissible.® 

The right is one of residence or use for agricultural purposes so 
long as the building is maintained, e. g., does not fall down and the 
tenant does not abandon it by leaving the village.*® The tenant, so 
long as he is an agriculturist in the village may repair the building, 
and improve it so as not to injure the landholder's rights. Should 
it fall down he can rebuild it within a reasonable time but if he 
abandons the site it reverts to the landholder. Where an attempt 
to rebuild a house after the lapse of some considerable period from 

* Gobardhan v, Abdul Ghafar, 1 A, W. N. 106. See also Basamal v. Ghayas- 
ud-din, 27 All 3S6-=24 A. W. N. 276. 

* BatkUhen v. Muhammad Ismail, 18 A. W. N. 44. 

* Mahadeo Rai v Jan Muhammad, 47 All. 341=1925 i. I. B. All. 341=23 
A, L. J. 231=1925 R 0. 257-=.VI U D. {H, 0.) 560 =6 L. H. Rev 211=11 
R. and Or. L J. 285=85 1 0 1=9 R D. 92 

^ Rati Singh ■V, Dimodar Lai, 1930 A. L. J. 1608=129 I 0.718=15 B.D. 
77. 

® Ratan Barhai v Ktshen DH, 55 All 291=1933 V. L J 56=1933 A I. R. AM 
288=XIV U. D (H. 0.1 35=17 B. D 141. 

* Badri v. Dujarka Prasad, 1940 A. L J. 229=1940 B. D. 131. 

7 Rameahiear Singh v Diearka, I U. R. I». B. (J. G.) 60 ; Abdul Majid v. Shiva 
Oovind, 1 Leg Bem. (□. C). 9. 

^Ghortyy. S5i6 La?, 18 A. L. J. 78l=IV U.D. 783=58 I 0.410=2 U. P. L. 
R. 266=6 H. D. .370. 

® Sniaa V. Behari Lai, 1922 A. I. R. All. 273=V U. D (H. G ) 123=1922 R, C. 
426-=.69 I. 0. 795=7 B. D. 18. 

*® Sri Oirdkari Maharaj v. Ghote Lai, 20 All. 248=18 A. W. N. 27. 
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the time it fell down is made, and the landholder objects, the issue 
as to abandonment is one o£ fact, and in deciding it the court will 
probably be guided by the conduct, in the meantime, of the parties 
with regard to the site, e. g., whether the tenant or the landholder 
exercised acts of possession orer it, whether the tenant behaved as if it 
was still in his possession, or the landholder dealt with it as if it had 
lapsed to him.' A tenant’s right to hold a house appertaining to 
his holding ends with his ejectment therefrom,* so as regards the 
site on which such house stands.* When a tenant abandons the house 
by leaving the village, the site and the house become the property of 
the landholder.* Where the tenant died in prison and his dwelling 
house remained vacant for years and was practically abandoned it lapsed 
to the zamindir and cannot be .sold in e'recniion of a decree on a 
mortgage executed by the ten int,* Where a shed tell down and the 
site was allowed to remain nnooeupied for five ye.irs it was held to have 
lapsed to the zamindar.® A tenant may remove the materials of his 
house when giving it up He may, when wrongly dispossessed, recover 
possession of the site, though the house has been demolished.’ 

A riyaya in a village abadi is entitled to retain possession of 
his house appurtenant to his tenancy until he is ejected from his 
holding or he abandons the village. If the house is not appurtenant to 
the tenant’s holding then the person who has built it has only a 
right of residence until the house falls down or the tenant abandons 
it.* 

A tenant died leaving a house and no heirs. The house lapsed 
to the zainindar. A purchased the house from a person who had 
no title to it and Improved it at cousiderable expense. In a suit to 
eject A, it was held that he could not even remove the materials of the 
house.* The house or the site does not escheat to the Crown.’* 

1 See Aman Ali v. Azim-un-niiia, II U. D. 703. 

^ Phul Bibl-v. Zahar Ali, 28 I. 0. 849 (A). Bat see Gopi Shatker v. Zilamli, 
54 All, 379 cited at p. 1026 lupra 

3 SAoftrat SinjA V. J/iagr«. 13 A. L. J. 745=30 I. 0 782=1 R. and Or. L J. 
101 ; Ram Hardkh v. Amhika Datt, 5 0 L. J. 642 = 18 I. 0. 420 ; Ghtrrao v. iTaran 
Singh, 5 0. L. J. 453=47 I. 0. 645. 

♦ ChhajJu V. Kanhai, 1 A. W. N. 114=2 Leg. Rem. 121 (H. 0.) 

S Rup Singh v. Mithu Singh, 21 A. L. J. 280=1923 A. I. R. All. 357=9 Bw- 
and Or. L. J. 156=1923 R. C. 125=V 0. D. (H. 0.) 143=4 L. R. Bav. 133=7 
R. D 31. 

3 Renutsa v. Mulayam, II U. D. 763. 

7 Taro Singh, v. JJmti, 2 A. Vf. N. 36. 

® Khagga v. Hwnma, 1941 R D. 492 (C. 0.) 

® Fakir Ohand v. Kewalram, 10 A. L J. 118=16 I. C. 633. 

Bharalpur Slate v. Secret iry of State, 16 A. L J. 653=4 Rev. and Or. L. J. 316 
=47 I. C. 825 ; Naihu Ram v. Lakehmi Naraiut 22 1, 0. 891 (A). 
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When the house falls and the site is cultivated, the landholder is 
entitled to resume.* Ejectment may also be ordered from plots in an 
ahadt which are paths or parti.* 

A custom of transfer is not bad, and is proved by a number of 
unexplained sales.* 

In the absence of a custom, a tenant has no right to transfer the 
right of occupation of the honse,^ even to a co-sharer in the ’tillage,® 
nor can such right be sold in execution of a decree against him® or 
mortgaged.^ The materials may be sold or mortgaged in the absence 
of a custom to the contrary* and the purchaser is entitled to take 
them away.’ The law was very clearly laid down in Sri Girdharji 
il/a/taray V. C'lote Lat,** by Sir John Elgo, 0. J., and Bnrkitt, J. who 
said : — “ According to the geniral and well-known custom of these 
Provinces, a custom so well established that it may be taken as the 
common law of these Provinces, a person agriculturist or agricultural 
tenant who is allowed by a zamindar to build a house for his occupation in 
the abadi obtains, if there is no special contract to the contrary, a mere 
right to use that house for himself and his family so long ns he maintains 
the house, that is, prevents it falling do^n, and so long as he does not 
abandon the house by leaving the village. As such occupier of a house 
in the abadi, occupying under the zamindar, as in this case, he has, 
unless he has obtained by special grant from the zamindar an interest 
which he can sell, no interest which he can sell by private sale or which 


1 Munnu Lai v. llalii Suxi II U. D 16. 

2 Bam Seiaok v. Beni ifadho, II U. D. 26=*4 K. I) 498. 

2 Faiyaz Ali v. Rekhab Dai, 1921 A I B All 46=-19 A L. J 164=«IV U. D. 
704=-61 I G. 24=6 E D 301 ; Rafiq v Shankar Lai, 6 L B. Bev 109=!»VI 
U. D (H 0) 425-=1925 B 0. 254=9 B. D 286 ; Har Prasad v. Hori Lai, 116 
I. 0. 799. 


♦ Hanmant v. Kamta, 11 I. 0 285 ; Muhammad Usman v Babu, 8 A. L. J. 61 ; 
CAompa V. rut«, 1924 A. I. B All. 921=79 I. 0. 954=5 L. E. Bev. 140=1924 
B. 0. 228=10 E and Or. L. J 173=8 B D. 454 ; Aisha v. Daulat Ram, 1927 
A. I. B. All. 471=8 L. B. Rev. 110=VIU U. D. (H. C) 107=1927 B 0. 93= 
100 !• 0. 605=11 B. D. 601, bat see AfsAodeo Proeoi v. florJone, 1926 A LB. 
All. 126=11 Bev. and Cr. L. J. 259=VI O. D (H. C.) 513=1925 B. 0. 322=6 
L. B. Bev. 182=89 I. C. 179=9 B D. 123. 

5 Bhariu v Deodar Singh, 1929 A. I. B All. 241=113 I. 0. 831=10 L. B. Bev. 
196=XU D (H.C) 164=13 B.D 322. 

8 Bhajjan v. Muhammad Aldus Samad, 25 A. W. N. 90 ; Sri Girdharji Mahraj 
V. Ghote Lai, 20 All. 248=18 A. W. N. 27 ; Bamdtal v. Narpat, 33 All. 136=8 


A. L. J. 190=9 I. G. 931. 

7 Amir Segam v. Balak, 20 A. W. N. 182; Muham^d Raft v. Telhu 
A. W. N. 140 ; (JAompa ATuor V Tulsi Ram, 1924 A. I. B. All. 921=5 L. B. Bev. 
140="10 Rev. and Cr, L. J. 173. 


8 Ganga Prasad v. Kanji^ 1 A. W- N, 82, 104. 

® Nathuram v, hahshmi J^arain^ 22 I. C. 891 (A). 


10 20 All. 248. 
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oaa be sold ia execntioa o£ a decree against him, except his interest 
in the timber, roofing and wood-work oE the hoa-«e. There is good 
reason why snch a castom should have grown up and have been establish- 
ed. If it were otherwise, agncullnral tenants or cultivators who for the 
purposes of the cultivation of the agricultural lands of the village, were 
permitted by the zannind tr to build or occupy a house in the abadi 
of a particular village, might sell the right to occupy the house to some 
persoi unconnected with the cultivation of the agricultural lands in the 
village. In such a case the zamindar would practically lose his rights 
in the abadi and would be compelled to restrict the area of caharable 
land in the village so as to provide sites for fresh houses for agricultarists. 
It might happen that a purely agricultural village, every single site in 
the abadi of which belonged to the z imindtir solely, might come to be 
a village, for example, of weavers, who neither paid rent to the zamindar^ 
nor promoted the cultivation of agricnltural lands in the village.” Th^ 
rnling dissented from the view in Narain Prasad v. Dammar} that, 
apart from special contract, the occupier of a house in the abadi under 
the zamindar has an interest in the occupancy of the house which can 
be sold, and explained that the expression ‘‘ other lawful assignees,”: 
used in Chajju Sinijh v. Kanhai} did not mean purchasers from such- 
occupiar. Whan custom or contract permits a transfer, a purchaser 
acquires the right to live in the house, repair and improve it.® Evan 
in the absence of such a castom, if the landholder or his agent allows a 
costly building to be put by the purchaser, with full knowledge of his 
rights, be cannot succeed in a suit to demolish it.^ ^ 

Recently the High Court has considered the matter and held that 
“ a usufructuary mortgage also is a transfer of the kind which the law 
does not permit ocenpiers of hou«a standing on the zamlndar’s land to. 
make.” They can themselves live in the bouse but cannot force a-, 
stranger on the zamindar.® 

Clear and cogent evidence is needed to prove a castom, such as that 
of transfer of the right of residence in a village abadi ® The fact that a 
nnmber of transfers have taken place, apparently without any objection 
on the part of the zamindar, is not sufficient evidence of the existence 
of snch custom.^ Evidence of transfers and decrees in which transfers 
were recognised were held to establish such a custom.® 

18A. W. N. 125. 

n A. W. N. 114=2 Leg Rem. 121 (H C ). 

3 Narain Praaad v Dammar y 8 A. W. N. 1 25. 

4 Aiktnan, J., in Raj Narain v Budh Sen, 27 All. 338=24 A. W. N. 240=1 A. 
L. J. 673. 

5 Faleh V. Har Bilae, 1939 All 265=*1939 A. I. B. All. 392=-1939 A. L. J. 10*- 
1939 B D. 138. 

® Ganqa Kahoar v. Bini Madho Pratad Singh, 54 All. 82=1932 h. L. J. 111= 
1932 A. I. B. All 52=»133 I. 0. 187. ^ 

7 Muhammad Usman v. Babu 8 A L. J 6l ; Ram Bilas v. Lai Bahadur^ oU 
311 \ Muhammad Wilayat Ali '9 Muhammad Liahit Ali, II U- D- 704, see Gangs 
Kaliaar v Beni Madho Prasad Singh, 64 All. 82=1932 A- L. J 111- _ i o '« 

® Girraj Singh v. Bargohind Sahat 32 All 125=7 A L J 36 ; TajammulUnw 
V. Banwari Lai, 48 All. 77=1926 A. I R. All. 43=23 A. L. J. 932=6 L. «• 
179=VI D. D ( H C ) 507=1925 B. C. 399=88 1. 0. 752=9 B. D. 144 B*® 
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A person who purchases the interest of a tenant who can only sell 
the materials of the house and then acquires the proprietary interest 
of some of the co-sharers of the village does not get a right of residence 
in the house.* 

If a co^sharer purchases the house of a tenant and retains its possession 
other co-sharer can sue for joint possession of the site by removal of the 
materials.* 

A custom allowing transfers of houses and sites is confined to the 
classes contemplated by it.* 

An old wajib-ul-arz entry against transfers may be disproved by 
frequent instances of transfers, thus showing that the custom has fallen 
into disaetude.* 

^ A zamindar having the right to eject a ratyat from a building can 
•lo so, only for good cause and not arbitrarily.® 

Where the wajib-ul-arz of a village provided that a raiyat who sold 
a house should pay one-fourth of the sale-consideration to the zamindar, 
and the latter, if he desires to do so, might take one-fourth of the 
materials, it was held that this related only to sales of the materials of 
houses and not to the sites thereof, and that, therefore, the zamindar 
could sue to recover possession of the site of a house sold.* 

The right of residence passes with the holding to the heirs. If a 
tenant dies heirless, the right does not escheat to the Crown but lapses 
to the zamindar.^ 

Non-cultivators have no right of residence in an agricultural 
village, but custom or contract may allow them to have such right. 
Their relation with the zamindar is then regulated by the terms of 
such custom or contract As a rule, they have to pay for the 
occupation of the site. The consideration for the occupation, by whatever 
name it may be called, e. g,, gharduwaree, khana shumaree, mootahurefa, 
purjote, rent, etc. is of the nature of rent, as the term is under- 
stood in ordinary legal phraseology, and not a cess.® Where a person 
has been let in by the consent., express or implied, of the zamindar, the 
ordinary relation of landlord and tenunr arises, which is now regulated, 
as to its incidents, by the Transfer of Property Act, on points on which 


^•Bhiku Mai V. Makbul Singh, 38 1. C. 371 (A). 

® Dar»han Singh v. Prag Smgh, 1939 R. U 612. 

» Qadn Bakth v. Abdal Baq, 1924 A. I. B All. 509=.5 L. R. Rev. 187=V1 U. D. 
(H. 0.) I27=il926 B. C. 129=84 1. 0. 258=9 B. D. 194. 

* Knthal Pal Singh v. Qulsari Lai, 1933 A. L. J. 439=14 L. R. Bev. 265. 
s Dina Singh v. Dtvi Chand, 7l I 0. 629 (A). 

8 Muhammad Usman v. Babu, 8 A. L J. 61=9 I. C. 314. 

^ Nathu Ram v. Lakthmi Narain, 22 I. 0. 891 (A) See Footnote 10 at p. 1030. 

* Abdul Bai v. Nathua, 24 A. W. N. 204=1 A. L. J. 537. See Secretary of State 
V. Karuna Kanta Chotedhryf 35 Cal. 82 (F. B.}=11 1. C. 217, 

T, A.— 130 
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the custom or contract is silent. When no consideration has been given 
for the permission to build, they must agree to pay the rent demanded 
by the landholder or quit the land.^ The wajib-ul-arz or village custom 
i.s primarily the test of the right to transfer, etc. 

Usually, a person who claims the right of residence in a house within 
the zamindari of anoth.er must be an agriculturist tenant of that other. 
Hence a tenant in one village or tnahal cannot claim the right of resi- 
dence in another village or mahal and if he has a house there, he occn- 
pies the site by license.* But if A, as cultivator in an entire village, j 
occupied a site for residence or tethering cattle, and the village has been 
partitioned between the co-sharers, so that cultivatory holding falls 
in the area assigned to one so-sharer and the site in the area assigned to 
another co-sharer, the partition, to which he was not a party will not 
affect his rights. He will be entitled to occupy the site without payment 
of any rent as before.® But he has to pay chowkidar’s dues if sanctioned 
by custom.* 

Structures which have been long in the possession or use of village 
blacksmiths in carrying on their trade as reasonable appurtenances to it 
will be presumed to have been acquiesced in by the zamindars as such | 
appurtenances, and may be replaced when they fall down ® 

Abandonment of the site of a bouse reverts the site to the zamindar, ^ 
though the tenant has not given up all connection with the village.® It 
is not absolutely necessary to show that the occupier of the house has left 
the village.^ The mere fact that a house has fallen into disapair and is 
not rebuilt does not necessarily prove abandonment, and the tenant is 
not bound to give up the site in these circumstances is in an urban 
area.® 

Where a house is found not to appertain to the agricultural holding, 
e. g., one built by tenant who also carried on the business of dyeing and 
printing, the ordinary presumption is that the builder has a right of 
residence to occupy it so long as the h^use stands or he does not abandon 

t Panna v. Nazir, 22 A. W. N. GO. I 

* Sundar Lai v. Chajju, 21 A. W. N. 24 | 

S Saddu V Behari Singh, 30 All. 282=5 A. L. J. 237=20 A. W. N. 123 (site 

of house) ; Dharam Singh v Bhoolar, 2 A. L. J 588 (site for tethering cattle) ; 
Nelram v. Tejram, 11 A L. J. 405 ; Mukhram v. Kota, 12 A. L. J. 488=24 L 0. 

♦ Laiqa V. Shiam Sunder Lai, V. U. D. (H. G.) 39=3 L. R. Rev. 154—8 B. and 
Or. L. J. 134=7 R. D. 182. 

S lih Narain v. Rameihtoar, 22 A. L. J. 244=1924 A. I. R. All. 433—6 h. Bev. 
91=VI U. D. (H G ) 62=1924 R. 0. 38=73 I. 0 164=9 R. D 362. 

® Chhotey Lai v Manzvx Ahmad, 1929 A. I. R All 439=116 I. 0. 813—10 L. B. 

Rev. 282=X U. D. (H 0.) 22.4=13 R. D. 525. 

^ Fateh v. Ear Bilas, 1939 All. 285=1939 A. I. R. All. 392—1939 A. L. J. 10* , 

= 1939 R. D. 138 i 

® Eizri Lai v. Durga Narain, 1940 U. D. 213 (3. 0,). 
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it. His ejectment from the holding will not entitle the landholder to 
claim the bonse.^ 


If a licensee builds a honse in pnrsnance of his license keeping 
portion of the plot, to which the license relates vacant nsing it as lehan- 
darwaza, he has a possessory interest in the plot entitling him to maintain 
a suit whether against the licensor or against a third person. As against 
the licensor, the license is unrevocabla under section 60(i) of the Ease- 
ments Act.^ 

• 

The law with regard to the tenant’s right to erect bnildings in the 
abadi is not altered by the provisions of the United Provinces Tenancy 
Act, 1939.3 

Building on holdings —The Rent Acts did not inclnde buildings 
in the list oE improvements, and the items mentioned in section 44 there- 
of were probably meant to be exhaustive Tenants in these Provinces, 
therefore, could not claim compensation for any balldiog, erected on 
their holding, on ejectment or dispossession. But they were not abso- 
lutely debarred of the right to bnild. They could do so here it was neces- 
sary for the fall enjoyment of the lease or tenancy. This right was of an 
extremely narrow character. The Act of 1926 included in the list of 
improvements the erection of bnildings on a holding or in its immediate 
vicinity, elsewhere than on the village site, provided it was required 
tor the convenient or profitable use or occupation of the holding and 
consistent with the purpose for which it was let, or which added 
materially to the letting value of the holding. Under the present Act a 
tenant can build a house on the holding intended for his occupation irres- 
pective of the fulfilment of the above conditions. A cattle shed or a 
store-house or any other construotion for agricultural purposes^ can be 
erected irrespective of the conditions except that it shall not be inconsis- 
tent with the purpose for which the holding was let. Where a building 
is not on the holding itself, it must have been erected directly for its 
benefit or is, after erection, made directly beneficial to it. Tenants can 
claim compensation for buildings which are improvements — which they 
could not do under the Rent Acts. 


A tenant has no right to build anything on his ^ 

improve it« or for the full enjoymeut of the lea.se. The landhold^er has 
the right to insist that an agricultural holding should not be turned into 
one of another character aod to treat an erection which brings about this 
result as an act inconsistent with the purposes for which it was let. 
Where a landholder alleges that a building put up by a teuant on his 
holding is an act inconsistent with such purposes and the tenant denies 
it, the issue for the Court to determine is whether the assertion of the 


.1932 A. I. B. All. 33 


1 Nabi Uuhamniad v. Bhagwat Pratad, 1931 A. L J. 649= 

■=Xir U. D. (B. G.) I77=-I2 L. B Bev. 303=15 B. D. 560. 

2 A»bar ffuiaiit v. Mamah 1940 A. L J. 354=1940 B. D. 187. 

* Badri V. Dma’ka PrMad, 1940 A. L J. 229=1940 B. D. 131. 

a aee DharamraJ v. Sumeran, 21 All. 388-19 A W. N. 123, which was « 
lig^iug a well ; Banuthar Singh v. Bhim Singh, HI U. H. 246. 


case of 
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landholder is correct, or whether the act was tor the fall enjoyment of 
the tenancy and did not change the holding into one of another character, 
This most lie considered with reference to the particular holding in 
question, for what may be suiiable in one case may not be so in another. 
For instance, where a tenant holding 53 bighas of land put up, 
on a small portion, a shed for the accommodation of his cattle 
uoed for agricultural purposes and for the herd employed to take 
care of them and a wall endo.sing such shed, the act was held not 
to he detrimental to the holding or inconsistent with the purposes 
for the wh'ch it was let ^ On the other hand, if only an acre of land 
was lei. for cultivation and the tenant huilt upon it, it would be such an 
act * Should a tenant be inclined to build so as to change the character 
of the bnilding, he .should obtain the consent of his landholder. Where 
tenant’s holding consisted of 13 fields with an area of over 2C bighas, 
and he built a house on one of the Sells on an area of 3 or 4 biswas, it 
was held that he could not he ejecteil from the whole holding but only 
from the field on which the house is built.® 

A tenant is entitled to sink a well in a portion of his house or on land 
appurtenant to his honse.^ 

A well found to be on or appnrlenant to an occupancy holding is 
intrao'feralile as the holding itself and a sale thereof in execution of a 
decree, in spite of ohjecfions, passes no title to the purchaser.® 

The purchaser will not be allowed to destroy the well by removing 
its materials.® 

Where an erection is detrimental to the holding or inconsistent 
with the purposes of its lotting, ths lindholder may sue to eject him 
under the provisions of section 72 unless it comes within the category of 
improvement or to claim compensation or to obtain an injunction for the 
removal of the building. Under the Act of 1926 be could sue for these 
latter reliefs in addition to the relief for ejectment, but under the present 
Act he can either sue for ejectment or for these reliefs. The Court, 
however, has discretion to prevent actual ejectment where the act was not 
wilful but under a hona fide mistake, or where no damage has been done, 
or where money compen.sation or other relief would afford an adequate 
remedy. It may give an option to the tenant to repair the damage by 
removing the building or pay compensation, or to be actually ejected. 
Or, where the conduct of the lan'lholder amounts to waiver or acquies- 
cence or where he has been guilty of laches, it ma y refuse to enforce 

1 Hatnraj v. Da tamer, 8 A. W N. 120. 

2 See per Mabmood, J., in Debi Praead v. Hardayal, 7 All 691=5 A. W. N. 205. 

® Kallu v Sunder Lai, 24 I 0. 783. 

* Sheo Sakai V. Rajeshtoar Bali, 6 0. L J. 287'=51 I. 0 1006 ; Mahabal v. Sarj'w, 

4 0 L. J. 54=.42 I C. 51 ; Mahadeo Rat v. Jan Huh , 47 All. 641=-23 A. L. J. 

23=.ll R. and Cr. L. J 286=VI U D. (H 0 ) 560 : Farhat Ullak v. Muharnmd, 

10 L. R. Rev. 151-=X U. D. (H C.) 105=13 R. D 440. 

5 Sukhdeo v. Danger, 15 L. R. Rev. 144=-XV D. D (H. 0.) 34. 

• Suhhdeo v. Danger, 15 L. B. Rev. 144™XV U. D. (H. 0.) 34. 
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protest, while his 

sLr, n? ?• -T/i® ’"P ^ substantial building, and then 

irr« ft j action for a number of ye-irs, the Court will not 

bu1?diit" f mandatory injunction for removal of the 

can h^Pn ^ ^ r'®’ ^^‘f«°"sthas been slight, and the building 

can be conveniently removed, an order for demolition may be passed? 
in other cases, damages may be awarded. ^ 

*“ ^ which a mistake 

^ landholder, by allowing a tenant to build 
'^‘' hout any protest or ohj-iction. loses his right to say 
that the lease has been forfeited by such act, the tenant cannot. wheA 
nis tease has expired, resist ejectment on this ground alone. For he 
must have known thit he hid no right, as a temp irary tenant, to 
bnildi ig on his holding. He must further prove that the 
landholder by his a it, conduct or omission, induced him to believe that 
the tenancy was of a permanent character.^ or, that, knowing that the 
tenant laboured under the belief that his tenure was permanent, he 
purposely remained qniet.® 

. j? '' ^ *' 0 nant, if he is not entitled to compensation for a 

nilding, is entitled to remove the materials during the continuance of 
his tenancy or to make any contract with his landholder regardioff 
them. ® ® 

An ooenpanoy tenant can sell the tanks, wells and buildings on his 
holdings.® 


3" Towa etc.— As regards houses within towns and Municipal limits 
there seems to he no uniform rule of law. In some places they are still 
considered as parts of zamindari ; in others they are freehold. In B'laddar 
y- Kkairuddi'i’ A had owaed A house within the zamindari ot H| and 
within Municipal limits, for more than 35 years. The wajih-ul-arz pro- 
vided for payment of ton per cent, of the price to thezamindar on sales of 
houses of rhfayis. A was not a cultivator or a member of the artisan 
class to whom sites were granted rent-free. It was held that it must he 
presumed that A had acquired an absolute title either by grant or by 
prescription ; and that even if he, as licensee, built the bouse, the license 
could not be revoked at the mere will and pleasure of B 

1 See Bajt Syed v. Golab, 20 All. 345=>18 A. W. 68 ; Kavdapat v> Ram Raj, 
79 I. 0. 450. 

* Banee M adhub v. Joy Ktiban, 12 W. B. 495 ; Brojonath v. Steuart, 16 W. B. 

216 . 

® Safdar v. Deo Narain, 16 W. B. 161. 

* Beniram v. Kundany 21 All. 496 ; Muhammad Umardara* v. Maru, 28 A. W. N 
282. 

6 See CAofu v. Inayat-ul-lah, 19 A. W. N. 191. 

« Ram Narayan v Mah. Akbar, 1923 A. I. R. All. 180-=1923 B. C. 241-=79 I. 0. 
608=»VI U. D. tU. C.) 184—8 B D 82. 

1 29 All. 135—3 A. L. J. 760-26 A. W. N. 306. 
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In Muhammad AUaf Husain v. MV,* it was held that the parohaser 
pf a house in an enclosure in the city of Meerut could repair or rebuild 
It though it had been m a dilapidated condition for ten years 


In Jamna Kuer v. Ahdul Nahi^ it was held that in the case of a 
town, there is no presumption that occupiers of houses have no power to 
transfer the right to occupy the sites of their houses, and payment of a 
small ground rent is not inconsistent with the existence of a rioht to 
transfer the sites. But see Gends Lai v. Mahammid Yunus ^ “ 


_ It has been recently observed that: “ The general rule in these provinces 
IS that tenants in rural or agricultural villages are not entitled to 

transfer houses and the sites of houses but are entitled only to transfer 

the materials of which the houses are built whereas tenants in urban 
area are entitled to transfer the houses as they stand upon their sites and 
the rights of occupation therein. Thus tenants in urban areas have to 
all intents and purposes a proprietary right over the sites of their houses 
and the zamindar or the owner of the land is left only with a right of 
escheat in the case of abandonment or in the case of the deceaM of a 
tenant who leaves no heir to succeed him.^ 


Where a land lies in an nrban area, which can not be characterised 
as an agricnltnral village, the holder of it is not necessarily in the 
same position as ha would have been had the land been in an agricultural 
village. If such land was previously the site of factories and houses 
and lies in a kasha or town, and there is no evidence of the origin 
of possession of the last occupier’s predecessor in title, there is no pre- 
sumption that the original owner of the factories and houses started 
his occupation as a licensee or permissively from the zamindar.^ 


In Ahdul Hag v. Dati Lal,^ by an arrangement with the Government, 
the zemindars and certain butchers, an area of cultivated land adjoining 
the city of Allahabad was, about 50 years ago, let, in plots to the butchers 
for building purposes at an uniform rent of Rs. LO per bigha with a 
condition against arbitrary enhancement. Subsequently the area was 
included in the Municipal limits of Allahabad and 'became muhallalAtala. 
It was held that the butchers were lessees and could transfer without 
reference to the zainindars. 


The presumption that raiyats cannot transfer the sites of houses 
does not apply to towns.^ 


1 26 A. W. N. 179. 

2 16 I. 0. 353. 

3 II D. D. 706. 

♦ Misri Lai V. Durga Narain, 1940 A. I. B. All. 317=1940 R. D. 213 (H. C.) 
^AmjndAUy Ghafoor Muhammad Khan, A, L. J. 1247—1935 A. I. B. 
AH. 76=XV U. D. (B. 0 ) 237=15 L. B. Rev. 552=4 A. W. B. 346=152 I. 0. 
25=1934 A L. B. 979. 

< 37 All. 144. 

2 Oovind Prasad v. Kundan, 1924 A, 1. R. All. 112—74 I. 0. 760 (A.). 
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In Bhagwandas v. Muhammad Yahia,^ the construction of a well 
inside he house of an inliahitant was held not to entitle the zamindar 
to an injunction to stop it. So in Mahbub v. Sarju.^ 

In Inoharam t. Bands AH Khan,^ about two-thirds of the occupiers 
of the abadi of a village were non-agriculturists or not persons to be 
usually found in an ordinary agricultural village. An inn-keeper and 
tobacco-seller had been in possession of a house in the abadi for about 
30 years. The origin of his pos.session was unknown. He had never 
paid any rent to the zamindar or acknowleged his title. It was held 
that though in an ordinary agricultural village, a tenant or other occupant 
of a site in the abadi asserting bis title by adverse possession must have 
very strong evidence to support him, yet in a case like the present where 
a majority of the inhabitants were non-agricultrists, the Court may 
infer adverse possession from the circumstances mentioned above. 

A person, who claims title to abadi land by adverse possession, 
must prove his adverse possession for 12 years, and cannot succeed on 
the ground that the zamindar has not proved his possession for 12 
years.^ 

If it is pleaded that an agricultural village has ceased to be so, 
the harden of proving that fact lies on the person who says so, i. e., he 
must show that there are so many parsons in the village engaged in 
pursuing industries unconnected with agriculture and not subsidiary 
to agriculture, that the nature of the village .has been changed .and 
agriculture has no longer remained the principal source of livelihood 
in the village. It is not enough to show that there is a fair majority 
of persons who are not actually pursuing agriculture in the village or 
some people in the village are weavers.® 

Whether co-sharers in a village are also co-sharers in abadi plots 
which have been included in Municipal limits is a question of fact. 
There is no presnmption about it.® 

5. Purchase of share. — When a person buys only a part of 
another person’s share in a village, there is no presumption that he 
buys a corresponding share in the vendor’s hou^e in the village.^ Bat 
when the whole share of a person is sold and nothing is reserved, then 
the presumption is that the house standing on bis share is also sold.® 

The matter came up for consideration before a Fall Bench® of the 
High Court composed of five judges. It was held (Allsop, J. dissenting) 

t 11 A. L J. 301. 

24 0 L. J. 454=421. 0. 51. 

3 33 y57. 

♦ Shambhu Nath v. Hari Rim, 40 I. G. 97 (A). 

s Aaimullah v. Phool Kunuiar, 1934 A. I. B' All. 361=17 B. D. 105=14 L. B. 
Bev. 85. 

S Ooltul V. Sheonandan, 15 L. R. Rev. 92. 

^ Baclian Lai v. Gobardhan, 1940 B D. 13 (II. C.) 

® Balram Singh v. Ganga Singh 13 0. L. J. 432 ; KrnUna Kumari v. Bajendra 
Bahndur, 6 0. W. N. 1150. 

® Umrao Singh v. Kacheru Singh, 1939 All. 607 (F. B.)=1939 A. T. E. All, 415= 
1939 A. L. J. 308=1939 B. D. 342. 
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that the residential house o£ a zamindar ia a separate unit and in no 
sense a part and parcel of his proprietary right in the mahal and on the 
transfer of his proprietary interest in the malial the residential house cannot 
unless specificially transferred pass to the transferee It was further held 
that as to the site of the house the zamindar’s proprietary right in it is 
in proportion to the share which he owns in the mahal. 

B —Waste Land. 

Zamindars are owners of waste land, and no tenant or other person 
has a right to trespass or encroach npon it, or bnlid upon it.^ 

A zamindar may, however, permit anyone to use it. 

An occupancy tenant is entitled to sink a well on parti land 
adjoining his holding if the construction does not cause any special 
damage to the zamindar.^ 

Should the permission be to break it up and bring it under cultivation, 
an agricultural tenancy will arise. Should the permission be to build, 
it will be either a contract or a license. It will be the former when 
leave is given for a consideration, e. g.^ payment of rent, or becoming 
a tenant to some agricultural land, etc. The building will not be 
exposed to removal at the mere whim or pleasure of the zamindar. 
Breach of a term of the contract entailing forfeiture or termination, 
of the agreement will have to he made out. For instance, a person who 
builds, on the understanding that he will be allowed to remain in occnpa- 
tion so long as be is a tenant of agriculiuial land, will not be ousted while 
that relation lasts. A is the zamindar of two adjacent villages ^ and 
Y. B is his occupancy tenant in X and holds some lands for cultivation 
in Y. A permits B to occupy some land in Y for a cattle-yard and shed. 
B gives up cultivation in Y. Unless it appears that occupation of the 
yard and shed in Y was a part of the contract of the tenancy in X, £ 
is a mere licensee and can be ousted on revocation of the license® Where 
a portion of waste land has for a great number of years been used by the 
tenants of village as a threshing-floor, the Court may, in the absence of 
evidence to the contrary, infer that the right to so use the plot was part 
of the contract of tenancy.^ The same may be said of land used for 
grazing cattle. And as tenants must have some place to tether their 

1 Chhalkun y. Ham Dat, 19:!9 A. 1, K All 76=113 I. C. 756=X U. D. (H. 0.) 
110=>10 L. R, Bev 158= l3 R. D. 222. 

* Kailath Chandra y Aam £at, 1929 A. I. B All 544=115 I. 0. 637 (A),“ 
X U. D. (H. G.) 222=10 L, B. Rev 280=13 R D 642. 

3 Sundar Lai y. Ghajju, 21 A. W N. 42. 

♦ DaM V. Bhajju, 16 All. 181=14 A. W N. 15 ; Jogeshwar Pratad v Surajbali, 

47 All. 53=1926 A. I. R. All. 16=VI D. D. (H. C) 249=10 Bev. and Cr. L J. 
299=5 L. R Rev. 253=1924 R. C. 429=83 I. 0 249=9 R. D 420 ; Pati v. Bar 
Dayal, 7 L B. Rev 59=12 R and Cr. L, J 69=VII 0. D. (II C.) 63=1926 B. 0. 
72 ; Bhagwan Rai v. Jaddu Rai, 1926 A. 1. B. All. 66=6 L. R Bev. 184= VI IJ. D. 
(H C.) 166=1925 R. C- 379=88 I. C. 746=9 R D. 150. See Shadilal v. Buhammad 
I$haq Khan, 33 All. 257=8 A. L. J. 10=9 I. 0. 98. ' 
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oxen and other animals used for agricaltaral purposes, the same 
inference may be drawn in respect of a piece of land on which a tenant 
has for a number of years tethered his cattle without any objection and 
erected feeding and watering troughs,* and if the tenant builds a house 
on the plot for keeping his cattle, etc., the house cannot bo demolished 
so long as he remains a tenant.* But the mere fact that the zamindar 
has allowed some part of the waste land to be used as a threshing-door 
by a tenant or for the purpose of stocking manure or cowdung cakes 
will not make such user a term of the contract of tenancy. It is a mere 
license which may be revoked at any time,* and it would perhaps be 
unreasonable to infer a custom from it.* There must bo other 
circumstances from which the incorporation of such a term might be 
inferred. 

Non-agriculturists who stock refuse and sweepings on a piece of 
waste land for manure are entitled to them, the zamindar being entitled 
to rent for use and occupation.* 

Planting by residents in the ahadi of trees on vacant land near their 
houses cannot alone be any evidence of the establishment of exclusive 
possession of the vacant land against the other residents of the village.* 

As to grazing rights in hills on partition, see Bishun Singhy. Btsnui- 
Bat.’’ 

The position of a licensee is, however, precarious. He must use the 
land strictly according to the terms of his licence, e. g,, he cannot erect 
a chabu^ra or mosque in a place in which he and his co-religionists are 
permitted to say iheir prayers ® The license is not transferable and is 
revoked by a transfer of the licensor’s interest. But if it is to erect a 
work of a permanent character, and the licensee does so erect, the 
license is not revocable, e, q , when a tenant in a zamindari has 
constructed a well of a permanent character and has incurred expense.* 

C — Haq-i-chahabum. 

1. A customary right which is sometimes set up is Haq-i-chaharum. 
It literally means right to one-fourth and arises on transfer of building 
of tenants and entitles the landlord to one-fourth of the price. It has 

1 Netram v. Tejram, 11 A. L. J. 445 ; Padarath v. Bom Singh, 29 I. 0. 264 (A). 

* Padarath Teeuari v. Bai Singh, 29 I. C. 264. 

s The Land Mortgage Bank of India v. Moti, 8 All. 69"6 A. W. N. 3 ; Cfajadhar 
V. Bhiman, 42 1, C. 896 (A). 

4 Shadilal v. Muhammad Iihaq, 33 All. 257*~8 A. L. J. 10, 

* Jamna v. Loiman, 11 U. D. 728. 

* Chari v. Bam Seieak, 116 1. 0. 8I6"13 B. D. 523. 

» X U. D. 168. 

* Bahmal-ullah v. Sadam, 5 A. W. N. 326. 

4 The Land Mortgage Batik v. Moti, 8 All. 69^6 A. W. N. 3 ; NalJiit v. tulii 
Ram, 10 Rev. and Or. h. J. 135«“1914 B. 0. 48"™V1 U. D. (H. 0.) 64“5 L. B. Bev. 
98—9 B. D. 364. 

T. A.— 131 
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been held not to be a cess.^ {Cf. section 91 ante) A onstom as to the 
right to the Haq should be proved, it must be proved to be immemorial, 
continued, undisputed* and wail-known, beiiore it can have the force of 
law. An entry in the toajtb-ul-arz will be good evidonoa of its existence, 
but its silence does not neoesaadly disprove it.* It may be proved by 
other reliable evidence.* 

It most be shown that at the time when the grant for the building 
purpose was made there was any practice of exacting Haq-i-ckaharum. 
When a grant was made a long time ago and its nature is not known, the 
mere fact that the zamindar began in about 1922 to make grants of such 
a nature can hardly lead to the conclusion that graat.s of that nature had 
always been made.* 

2. The right, where it is proved to exist, is usually confined to sales. 
It does not cover mortgages in the absence of a custom to that effect. 
Where a mortgage is by conditional sale, and it has been made absolute, 
does the right arise ? In Heera Ram v Deo Raj iVaraiii® the answer 
was given in the affirmative, but it appears from the judgment of the 
Full Bench that the Lower Courts had come to a finding that the custom, 
extended to such a transaction.* The case therefore is not an authority 
on this point. The sale becomes absolute by order of a Court and not 
voluntarily. And the custom does not extend to compulsory transfers, 
such as sales in execution of decrees,® or to compenoiitiou paid under 
the Laud Acquisition Act.® It may, however, be proved that the right 
extends to all transfers, voluntary or otherwise. Where ihe wajib~ul-arz 
is relied upon as such proof, its terms must clearly show that the right 
extends to compnlsory or involuntary sales. The mere fact that it 
refers to “ sale ” does not mean that it embraces compulsory sales.^* 
Where the right is sought to be established by any O' Uor evidouce, it 
must be strong, reliable and sufficient to prove a cusioin.** A decree 
or two with or without the staiements of some witnesses is not neces- 
sarily evidence of this description, but its character may make it so. 

I Bhagxoati Fratad v. Gajadher, 13 A. W. N. 207. 

* Laehman v. Sheobalab, 4 A. W. N. 161. 

» Sn Lai v. Ke$ho Dae, 6 L. B. Bev. 93— VI U. D. (H. 0.) 433—1925 B. 0. 
268—9 B. D. 284. 

♦ See Asghar AH v. Ram Oulam, 1 A. W, N. 137 i Radhey Shyam ▼. 
Butatn, 1941 B. D. 469 (H. C.) 

5 Ramai v. Ram Datia, 1940 A. L. J. 267—1940 B. D. 210. 

« 1866-67 N. W. P. 66— Agra P. B. 63. 

7 At p. 67. 

8 Kalian v. Bhagirathi, 6 All. 47—3 A. W. N. 108 j Beni Madho v. Za^urul-Bai, 
3 All. 797—1 A. W. N. 72 ; Gopal v. Faeal, 1 A. W. N. 166. But aes Badhty 
Sbyam V. Natir Husain, 1941 B. D. 469 (H. G.) 

8 Muhammad Abbas v. Jtwat, 23 A. W. N. 5. 

10 Gopal v. Faeal, 1 A. W. N, 156 ; Kalian v. Bhagirathi, 6 All. 47—3 A. W. N. 
198. 

II Laxihnan v. Sheobalab, 4 A. W. N. l6l. 
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t >» no differoit* ia 

SSl 5 “'*** a'l'l *he cn'tom of 

Maq-t-ehaharum applies to auction sales as well as to private sales.* 

- I *® one-fonrih of the sale-price, hut where a tcaftW- 

arz stated that cftu'iuru-u wxs received by the zmindars “ accordinv to 

fc u iL between the seller and the zamiotar ” ii was 

field that the right did not neoessarilv estend to one-fourth of the price * 
the ratio depending on the understanding referred to. 

A kahuliat contained the following covenant ; — “ At the time of the 
sale or of any other transfer or of destruction of the am?a we shall pay 
fia^-t-c/ialiarMm to the zamindar." ffeld. that the word amla meant 
not the materials of the house but the building on the site* 


Where the right arises on a mortgage hy conditional sale becoming 
* if '^ TL otiQ-fourfh 13 calonlafced on the sum secured by p^v‘^lent o? 

which the property would lie discharged, i. the principal sum, and 
any interest which, according to the contract, is due at the date of fore- 
closure. Tf no interest is stipulated for— the mortgagor covenanting to 
put the mortgagee in possession in lien of interest— and the Court awards 
damages in lien of interest owing to non-deliverv of possession to the 
mortgagee, the price will be the principal sum secured and not that sum 
plus the damages awarded.* This sum will not he redn^ed beoan’e the 
mortgagor and the mortgagee have, after foreclosure, soil the building 
mortgaged privately for a less sum® IDven when the zminiir has 
received eTiaharxim on the less sum, h“ can sue for the diSerenoo be- 
tween the sum legally due and that received. 

4. Whether the claim to the fourth mw be made as against the ven- 
dee, the vendor, or both, depends on the terras of the onstom. When it is 
not conGned to the seller, it may be enforced as against the vendee 
also,* as the zaraindar’s right is to a share of the purchase-money and it 
is not merely a right to claim from the vendor.* The right to haq-i- 
zhaharum can he enforced against the vendee.® The vendee cannot get 
rid of his liability by Droving that he paid the whole of the onrohase- 
money to the vendor, as it was bis dnty to see thai the zamindar reoeived 
his proper share of the price.® The decree should be a joint one against 


I Radhey Shyam v. Nanir Husain, 1941 A. L. J. 49“194l B. D. 469 (H. 0.) 

* Beni Madho v. Zahurul Baq, 3 All. 797*=-7 A. W. N. 72, 

® Ramdai v. Jamal-ud-din Ahmadt 6 I. C. 399. 

* Heera Sam v. Deo Narain, Agra, F. B. 63, at p. 68. 

S J6. 

® Dhandai r. Abdul Rahman, 23 AIL 209—21 A. W. N. 61. Thia ahakaa tha 
authority of Atgbar Ali v. Ram Ohaiam, 1 A. W. N. 137. 

* TTrera Ram v. Deo Narain, Agra. F, B. 63 ; Parian Nnrtin Sinifh v. Ramian, 
41 A. 417=-17 A. L. J 469 .lipaented from io Ha^ Ahdui Shnirur v. Hand Lai, 53 All. 
742=-1931 a. I. B. AIL 552—1931 A L. J. 429—15 B. D. 447. 

® Radhey Shi/am v. Wiair Husain, 1941 A. I,. J. 43—1941 B. D. 469 (H. 0.). 

^ H' era Ranv. Dit Narain, \gpa F. B, 63 (at p 631 ; Kelar Nath v. Data 
Praead Singh, 44 A 739—20 A. L. I, 646-7 0. D. (lI. 0.) 71-1922 ft. C. 317—7 
P.D. 166. 
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the seller and bnyer, leaving the latter to enforce his right of reimburse- 
ment, if any, as against the former.* When the onstom limits the right as 
against the seller only, the purchaser cannot, in the absence of a contract 
rendering him liable, be called upon to pay ; and a decree-holder in 
execntion of whose decree a sale takes place cannot be said to be the 
seller.* 

When the right to haq-i-ehaharum arises from a contract between the 
tenant and the proprietor, and a lien arises by virtue of it, the vendee 
is not bound.* 

D — Miscellaneous. 

A zamindar cannot levy any contributions for holi and imali unless 
a definite custom to that effect be proved.* 

Ho can levy a customary foe on the marriage of a daughter (or hau), 
if the custom is proved, e. g., by entry in the teafib-ul-arz.^ 

t lb. 

* Beni Madho v. Aaghar Ali, 3 All. 797— ■! A. W. N. 72. 

3 Rajethuari Steami Jungum ▼. Beharilal, II IJ. D. 735 ; Ahdtu Shdkur v. 
Munehi Nnnd Led, S3 All. 742:>al931 A. L. J. 429—12 L. B. Bev. 226—XII U. D. 
(H C) 109— 15 B. D. 447. 

♦ Jangi v. Mewa Lai, 1931 A L. J. 79—1931 A, I. B. AH. 216—15 B. D. 338. 

s Chunni V. Rafi-un-mU$a, XII U. D. (H. OOilOS— 12 L. B. Bev. 221—18 B. 0. 

439. 


ft 4 
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84, 85, 86 
84 
84 
84 
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17, 21 

399-100, 545 
645, 573 
98 
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frivolous plea 

question of law, not confined to ••• 

limitation for 

T. A.— 182 


810i 815 
815 
815-816 

814 

810, 813 
813 

813 

811, 814 

814 

826-829 

818 

815 
14-15 

812 

810 

812, 828 
818 
819 

823 
809 

809 

810 
810 
826 

825 

826 
826-829 

819 

827 

827 

824 

828 
827 
827 

826, 827 

850, 858 

823 

824 
823, 824 


826-829 

816-817 

818 

819 

818 

917 
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APPEAL— 

proprietary righte, qaeation of| raiaed in reveoae court, when 
to civil coart, in all aaita 

Collector hearing appeal from Aaaiatant Oullector’a decree 
gives appeal to Diatrict Jadge, when 
denial of plaintiif'a proprietary poaseasion 
inclndea right of noder-proprietor bat not of lessee 
not whether land ia sir or khudkatht 
plea of JUS isrtii 
isane of, 

if not raiaedi effect 
plaintiff DO right to aoit 
frivoloaa, when 
oiaet be decided 

none left after competent coart decision 
need not be in issne in appeal ... ... 

revenne court, in 
inatancea of — 

adveree poaaeBsiooj by ... ... 

allotment on partition 
claim aa co'aharer 
malikaiua holder 
mortgagee 

owner ... ... 

reni'free grantee, no 

sir bolder ... ... 

enb'proprietor ... ... 

leasees or tenaot, claim aa, no ... ... 

part of land, cwnerahip of, in iaane 
orders nnder Tenancy Act, againet, not governed by C- F. C- 
rent-free grant chapter, decreea and orders under eectiona 198, 109 
governed by the Act 

nnder other sectiona governed by Land Beveooe Aot ... 
right of, governed, by date of anit and not of appeal 
roles and inatractiona aa to ... ...949, 

aecond, to Board 

law poinia only, on 

instance of interference in 
Dietrict Jndge, when 
High Conrt or Chief Coart 
confioed to law point 
none from orders on appeal 
section 246 does not apply to 
third, to High Court 

position nnder earlier Acta ... 

to civil and revenne court both, and title aa to part being in dispute 
while anit diamiaaed 

APPLICATION— 

for exeention of money decree 

execution of non-money deoree 
triable by Aaaiatant Collector in charge of snbdivision ... 

collector *•* 

tabrildsr . ^ ... 


PiOI. 

850 , 858 

818 

852 

852 
850 , 856 

851 
851 
868 
862 
850 , 865 
850 
850 
858 

850 

851 

853 
853 

852 

852 
852 , 863 

853 
852 

851 

852 
863 
827 

640 
640 
826 
955-967 
819 
89 820 
820 822 
818 
823 

823 
829 
790 

824 
824 


912-913 

913 

908-909 

910 
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APPLICATION— 

Under b. 4, (e) uf the Act of 1926 for deolaration Bod demaroition 
of sir 

„ B. 15, demarcation of joint air 

,, B. 16. dema cation air ... ...' 

a, 62, rocordiug of exchange of land 

B, 63, exchange of land ... ... I 

,, a. 54 acqaisition of land ... ... i 

„ B. 54(4), rcbtoration of land acqnired 
,, B 70, permission for improvement ' .. 

., B 71. permission for improvement ... ... 1 

,, B. 77, registration of works of improvement ... ..3. 

„ B. 79(a), (d), establishment of tight to work 

„ 8. 79(6) (c) settlement of dispute about improvement 

,, B. 80. order of lujoction relating to trees ... ... 3 

„ B. 81, ownership of trees 

„ B 84, service of notice of snrrender 

„ 8. 91(4), reiriissioD of reveone 

„ 8. 95. deterin nation of rent 

,, B 137, permission to deposit rent ... ... 

,, 8 . 138 ( 4 ), payment or refund of rent _ 

. a. 142, depntation of ofiBcer to make division etc. ... 

„ 8. 154, collectiiin of rent etc as revenue 

., 8. 160, deteriumatioii of valne of crops etc. ... ... 

„ B. 163 (1), issue of notice to exproprietary etc. tenant 

., s 168 , ejtctiiieiit of exproprietary etc. tenant ... 

„ 8 169 (1), arrears of rant or ejactmsnt of non-oocapaaoy tenant 

,, B. 170, ejectment of non-oconpancy tenant 

,, s. 175, ejectment of non-occnpancy tenant ... ••• "■ 

,, a 273, review of ja,4gmect by Board 

,, 8. 274, review of judgment by the Courtt ... ••• 

., 8 275, revision by Board _ ••• ••• 

,, 8. 276, reviBiori by Higii Court or Chief Court ... 

„ 8. 294. recovay o£ poBseasion 

APPLICATION OF TUB ACT see under Act 

APPBAI8E&1ENT of crops aei PRODUCE BENT ••• 

APPROPRIATION of rent, see under RENT 

ABAZl holding 

ABAZIDAR, a sab-proprietor 

AREAS, excepted from the Act 

ABBBARS OF RENT, remedy and auit for, see unfer BENT 
ARREARS OF REVENUE, BENT etc. - •" * 

suit for 


117, 908 
118 119, 908 
299, 908 
300-301, 908 
302-304, 910 
303, 910 
346) 908 
. 347-348, 908 
334, 336, 908 
367, 908 
367. 909 
357-356, 909 
368 909 
360, 9u6 
382, 910 
387, 912 
432 906 
433, 906 
436, 906 
456, 910 
484, 912 
469, 906 
483, 912 
486, 906 
489, 912 
611-512, 906 

830, 913 

831, 913 
836, 913 
843, 913 
882, 913 

434 

426-428 

62 


673 at. les 


by co-sharer 

for amonnt paid 
nature of suit 

by lambardar against oo-sharer 
for amonnt payable 
lambardar, what includes 
right only personal 
nature ot suit 

by lambardar against joint lambardar 
OBture of sqit 


880 

681-682 

682 

673 

.. 673, 676, 677 
673-674 
679 
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ABBEABS OF BBVESUB, BBNT etc.— 


Pan. 


by muafidar or asiignee of reveoae 
againat what peraona 
decree, natare of 
intere>t not allowed 
oatTire of suit 
by anperior proprietor 
natare of aait 
intereet, allowable or not 
ARTIFICIAL person 

hereditary tenant, may be 
oocapancy tenant, cannot be 
tenant, when may lie 

ASSIQNEE OF BENT see also under RENT 


... 682 

... 683 

68S, 684 
... 683 

... 684 

684 
686 

...676, 678, 68.3 


189 
171,661 
46,561 
19,21, 31 


ASSIGNEE OF REVENUE, aait bv for arrears ol revenne dae (see 

MUAFIDAR) ‘ ... ... 682 

ASSISTANT COLLECTOR, 

meaning of ... ... 17 

ASSISTANT COLLECTOR, firet olaas 

appeals from decrees of to 

Commisaioner ••• eas 810 

District Jadge ... ... 810 

High Coart or Chief Court ... ... 810 

order off to 

Collector, in certain cases ... ... 825 

other coarta in eertain casea ... ... 826 

Collector 'a powers, may be inTested witli ... ... 808 

jarisdiotion of, to dispose of all enits in Gronpe A and B ... 807 

subordinate to Collector ■■■ ... 848 


ASSISTANT COLLECTOR IN CHARGE of pu'. division 

application and decieion by, in dieputee as to imptovement ... 
application to record occapancy riglits conferred under the 
Act of 1926 

appeal from order on 
Collector may exercise powers of 
defined 

jarisdictiou to dispose of all applications in Oronp D 
to entertain sacb applications 
to entertain eaits in Gronps A and B 
proceedings for ejectment of non-occapancy tenant for- 
warded to wlieo contested by tenant 
proceedings for ejectment, when claim for iinpi ovement made 
foi warded to 

proceedioge, on claim for compeusation, forwarded to 
tranefer and withdrawal of casesi power cf 
ASSISTANT COLLECTOR second class 

appeal from decrees of, to Collector 
orders of, to Collector 

jariediction of| to try snite in Gronp A Nos. 1 to 6, of leee 
value than Rs 200 


sahoidinafe to Biib-divieional officer 

ASSOCIATION, occapancy rights could not be conf»rred oni under the 
Act of 1926 (see also ARTIFICIAL person) ... .,. 


857 

174, 176 
175 
808 
17 

807 

808 
108 

536 

463*464 

482 

849 


809 

884 

807 

849 
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ATTESTATION of leaBM, etc., in liea of regiatratioo 
compromiee in conrt, when need* 
ejectment enit, in 
effect of valid, 
endonement of 
execution 

iociaded in regiatratioo, 

leasee which may be attested in lien ragiatration 
proof of 

rent not exceeding Be. 100 ... 

relating to tenancy 
grove land 

officer to attest 
presentation for 

registration when neceseary under Kegistration Act 
tales for ••• 

stamp dnty 

BAGHAT— 

BAHNOUB land, not a rent-free grant 

BATAI 

niifi 

rent ••• 

BAYAI 

BECHIBAOI village 
BEGAR 

BENARES Family Tlomaina Act| ••• 

occnpaocy rights, acqaieitian of, in Bbadohi pargana 
BENGAL INDIGO CONTRACTS REGULATION of 1828 ... 
sections 2, 3, 4 of 

BfiAOLl rent 

from fixed-rat.' tenant 
BllAYAl village 
BHDMEAT lease 
BIRT 

bai 

bankati 
• bithunprit 
grant, as act of state 
jangal tarathi 
jtaan 

meaning and kinds of 
mukaddam 

palra 

tbankalap 

zawind-tri 

B16WI grant 

mortgage, loeaoiog of, 

BOARD OK REVENUE 

appeal to, from decrees of Commissioner 
may reject enmuwrily 

rales and instractions relating to presentation of, 

rent-r'atT'officere’ proposals and record to le sabmitted 
\ orders thereop ” 


PaM 

306 

309-312 

311-312 

309 

306,309 

309 

19,32 

306 

309 

..306, 308-309 
306, 308 
.. 306 307-m 
306, 309 

306, 309 

307, 308 
312 
309 

73 

602 

... 86 
33 
382 
1022 
383, 383, 508 
338 
5 

421, 423 
... 423*425 

33 

see 

125 

66 

54 

see 

58, 76 
59, 66 67, 69 
66 

66, 68 
64 

... 60-61i 71 

66 

59 et teq, 

68 

64 

67 

60 61, 66 

78 

443 

8l9 

82.3 

949, 955 957 
17 

to ... 411 

411 
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ATTiSSTATXON— 

review by 

not governed by 0. P. 0. Order XLVII 
power of 00 
revieion by 

gronode of, 

rnlte, power B of to make 
made by 
sitting, place of 
transfer of caaee, power of 
BUILDING (See also HOUSE, dwelling) 
act of waste, when 
application of Act to, when 
ander earlier Acts 
detrin'Oiita] to holding, when 

effect (f, holding, on ejectment from, as non-occapancy tenant 
holding, on 

compensation for, when granted 
ejectment from part hnilt on, when 

from eite and the rest of the holding, when 
if no rights to, tenant may remove materials 
improvement, when is 
inconsisient with parpose of letting 
remedy for 

nnder the Act of 1926 
. natnre of, not to be changed by 

remedy of landholder lost by waiver or acqaiesoonce or 


Pack. 

830 

831 
831 


laches 

right to bnild on, when, 

Di der earlier Acts 

sir tenant putting np may be ejected ... 
occopier of, in air, e jectmeot of 
sale of, landholder’s right of haq i-c’>ahaTum on, 
how fsr vendee bjond 
towDB within 

right to transfer 
waste land, right to bnild on 
well in, right over 

whether paeses on aale of abare in village 
Calamity, remission in rent for 
in revenne 

CANAL ACT, 1873 

seotionell, 12 
TdNAL DDES 

recovery of, as land revenne, ... 

snit for arrears of 
CANTONMENT, land in 
Aot applies to 

hereditary rights do not aoorne in, 
occapanoy rights in, under earlier Acts 
tenants of. statna of 


506 


836 , 838-843 
881-882 
925 et tei/ 
806 
847 

505 

19 , 28 , 29 
29 , 30 
60.5 
518 
506 , 1016 

1035 

1036 
518 

1037 
25 26 1036 

103 . 5. 1036 
1036 
1036 
505 , 1035 

(, 1036 , 1037 
508 , 1036 
1036 
518 
518 

1041 . 1042 
1043 1044 
1037-1039 

1038 
1040 044 
1036 , 1037 
1039-1040 

462-453 

458 


396 , 897 

456 , 467 
454 


2, 217, ! 


2 


CESSES 


and rent 

consolidation of, with rent 
explanation of 


361 

38,34 

1023 

1024 
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0ESSB8— 

history of 
illegal 

inataoces of — 

Abwab 
Bays! 

Uegar 

ghnrdwaree 

porjota diatioot from 
abuliphed, when 

ban 

khanasbumari 
kheigoi or loom tax 
aboliabed, when 
iiioterans 
II, ssreoa 
luntharefa 
zaid motalba 

recoverable nolesa eaoctiuned by UovcrtiiueDt 
except when part of rent 
recovery of 

remiaiiou in revunoe uo accoant ot 
eanctioo of 
CHAHAliUM, grant 

CHAHAKUM, llaq i Pee II Ay-l-OllAHARUM 
OHUPPlfiRBUNO village 1027 

CIVIL PROOEDDBB CODE, 
appeal, 

againat orders of Aaaiatuut Coiieotor, irrespective of ... 825 

against orders under Tenancy Act not governed by ... 827 

application of, to salts and proceedings under the Act ... 749 

subject to modifications ... ...749, 889-891 

except where provisions of, iuconaisteot wiih Act... 749 

provieione applicable to suits and proceedings 
outside the scope of this Act ... ... 749 

examples ... ... 749 

provisions contained in list ( of 2nd schedule . 
sec ions 9, 68 to 72, 88, 113, 114, 115, 

Orders XXII, r. 8. XXXIII, XXXV, 

XXXVI, XLIV, XLVI ... 749, 828, 889 

enactments of, applicable and applied, oi noticed 


Paoi 

1023-1024 

382 

382, 383 
382 
382, 383 
1024 
1026 
1024 
382, 383 
1024, 1025 
1024 
1024 
382 

382 
1024 

382, 383 
382, .383 
382, 383 

383 
382 
382 

71 




Order I, r. 9 


752 

10 

»*• 

702, 752, 753 

II, r. 2 

447. 487, 501, 
704, 753 

587, 678, 700, 

3 

»•« 

753 

6 


753 

111, r. 2 

.«« 

753 

4 


764 

V, 

• le 

381, 754, 830 

VI, r. 14 


753 

r. 17 


754 

VII, r. 1 


890 

11 

«*• 

754 

IX, r. 8 


754 

8 

• »« 

Tot. 757, 846 

9 

762, 755. 766. 768, 834. 846, 855 

18 


757, 758, 769 
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CIVIL I'ROOIfiDURB 001) B,— 


Paub 


(Jrder XIV, 

XVII, ‘r. 1 
2 
3 

XVIll, r. 8 
XX, r. S 
6 
11 

XXI 

r. 2 

36 


54 

68 

63 

89 

90 
92 

100 

101 

XXI], r. 2 

3 

4 

5 
9 

10 

XXlll, r 1 
XXVI 

rr 9, 10 
XXXII, r. 3 

7 

8 

XL, r. 1 
XLI 

r. 1 

4 

11 
12 
- 19 
20 


36 

26 

87(b) 

80 

31 

33 

XLIl, 

XLIII, r. 1 
LXVl, DO 

XLVn 

r. 1 
2 

3 

4 

7 


757 

768 

768 

768, 834, 846 
823 

759 

890 
448 

890-891 
484, 486, 759, 840 
567, 759 
667 
752 

769 
826 
825 

■ ... 759 

752, 759 
826-827 
...567,597, 769 
667, 759 

760 
760. 767 

760 

761 
761 
761 

762, 763, 764 
766 
766 

766, 766 
766 
766 

766 

.. 771 

766, 890 

767 
823, 891 

770 

768 
768, 769 

769 
769. 770 

769 

!!.' 769, 824 

770 
770 

891 
770.891 

"648,770, 771 
771, 891 
826, 830. 833 
868 
831 
831, 834 

834 

!" 834,81' 

833, 834, 



CIVIL PBOCBDDRB CODE,— 


rjjles 88 to delivery of posaeBOBioD, 

applioabli) 


to enforcement of ejectment 

decree or 


order 


567 

section 2(2) 


811, 827 

aection 10 


749, 762 

aection 11 (See Res judicata) 


735 

16 


807. 808 

24 

• •B 

889 

33 


889 

35 

610, 

749, 750 

35A 


750 

47 

BBS 

826, 829 

58 


750, 890 

60 


750. 890 

66 


701 

96 

BBS 

786 

98 

,,, 

890 

99 


750. 754 

100 

»•* 

82". 

grounds speciOed in ... 

819-82'). 823, 824 

103 

*B> 

750 

104 

751, 82B, 

S28, 829 

105(1) 

BBB 

751 

110 


751 

115, no 

...751, 

845, 846 

when, 

• B » 

844 

141 

BBB 

768 855 


144 ... 600, 761. 826, 827. 890 


145 

BBS 

762 

149 

BBB 

762 

161 

752, 756 

,841, 846 

152 

BBB 

752 

COLLEOTOR— 

appeal from decree of, to CommiBeioner ... 

• •• 

810 

to District Judge, when 

BBB 

810 

from appellate decree 

IBB 

818 

to High Court or Chief Court, when ... 


810 

from order of, to Cormniesioner in certain cases 

BB. 

825-826 

to competent Court in certain other cases ... 

826 

Jarisdiction of 

appellate, from decree of 2nd class Assistant Collector 

. . 

809 

from order of first class AssisUut Collector in certain cases. 

825-826 

of 2nd class As istant Collector 

.BB 

824-825 

on transfer of appeals by Commissioner 

... 

848 

original, acquisition of holding cases, in 

303, 

809, 910 

order in 

B. 

330 

applications in Croup E 

303. 

809, 810 

applications triable by Assistant Collrctor in charge of 
sub-diviBiou, when 

808 

suits Nos. 7 to 16 of Group A and in Group B 
instituted in court of, when 

to lie 

808 

powers of, to 

direct first olaeB Assietant Coltertor to exercise 
conferred 

powem 

808 


—133 
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Page 


808 


463 

848 

848 
800 

849 


819 


COLLECTOR— 

direct inetitation of certain inita and applications in different 
court 

execute decree sent to ... ...891,893-894 

exercise powers of Aasiatnnc Collector in clierge of sab-rl.vision 808 

realise arrears of rent ... ... 45 g 

realise rent or canal does as revenne ... ...456, 809, 910 

remit revenue for illegal cesses ... ...382, 809, 910 

sanction remission of rent for calamity ... ... 403 

finality of order of 
transfer cases 
withdraw cases 
sitting, place of 

subordination of Assistant Collector to 
COMMENCEMENT of Act, see under Act 
COMMISSIONER— 

appeal from decree of, to Board 

appeal to, from decrei of Collector or first class Assistant 
Collector in Group B suits ... 

orders of same 

of Collector, when 
under s. 18 of the Act of 1926 ... 
meaning of ••t a 

transfer of cases, by ... 

of appeals with Board’s sanction 
COMMUTATION of rent 

(eee also VARIATION of Rent) 
decree in, compulsory 
when not 

suit for 

oircnmstances in which, lies 
nature of 

persone who may bring 
COMPENSATION for 

acquisition of holding by landlord, see AC<)Ul8ITION 
detrimental act or breach of condition of lease, suit for 
nature of 

against fixed-rate tenant lies in Civil Court ... 
illegal exactions 
amount of 

under the Act of 1926 
improvement, see IMPROVEMENT 

right to, controlled by Act 

landholder’e refusal or neglect to deliver reciept or retain counterfoil 

570,587,688 
... 986 St Isa- 
s' 

CONTRACT ACT ... ••• , 

a. 24 ' ... : 


810, 814 
826 

825-826, 826 
175 
17 

847 

848 
411 

411 
411,412 
411, 412 

411 

412 
411 


510, 511 
511 
511 
713 
713, 716 
715 


84 

716 


wrongful dispossession 
Consolidation of Holdings Act 



Index 


CO-SHABER— 

admiNion to teoancy by some ot aeveral 
retnedi'ea of others 
aodivided property, in, no 
adveree possession sgainet, by other co-sharers 
iiy asaertion of adverse title 
denial of title 

disconiitiQance of possession 


lose of proprietary title and right to profits censed by 
non-payment of profits, no 
as sir holder, 

collections by a, treated to be on behalf of all 
what may ho taken into accoanl 
callivating land in excess of bis share, not a tenant 

not liable to eiectinent — 
teuent, when 

ejectment by a, wlierc allowed 

by some wrongful, whether s 183 or 180 applies 
by all 

of, from l,iiid occupied as tenant, whether s. IBO applies, 
remedies 

held in excess, remedy -y 

exchange uf zamindari between, does not give rise to expro- 
prietnry rights 

joint rights, action on behalf of all, see JOINT BIGHTS 
lambardar is a, 

meaning of, ••• 

includes thekadar 

persons who are or are not. for revenue and profits cases 
assignee of government revenue, no 

of cosbarer’s share of profits _ ... 

after declaration of insolvency, no 
of Hindu widow’s interest, when ... 

auction purchaser of intfreat of 
dispoBsesaed, no 
ganwadhdar, no 
grove owner, when 
Hindu lady assignee, wlieu 
joint Hindu family, member of, no 
khudkasht laud cultivator, no 
leesee of cosliarer 
mortgagor, when 
mortgagee of co-sharer 

mnafl holder aeBeeeed to revenue ^ T 

person entitled only to enjoy, witlwut “ 


1059 


Paos 


201 

204-205 


560 

... 68S 

1-690 

• •• 

690 


690 

... 

690 

... 

690 

... 

690 

... 

690 

97. 98,117, 

173 

... 

706 

710, 

712 

... 

50 

... 

516 

... 

50 

514, 

515 

... 

588 

... 

583 


to share of profits 
person liable for revenue 
plot propnVor 
predecessor and successor 
proprietor out of posseseion 
receiver of insolvent ooshaier 
recorded 
need not be 
thehsdsr in poseeesion 
trsDefeiee of cosharet’ s share 
truatees ^ 


581 

581 

1.39 


20 

674, 675, 680, 688 
878 

673, 674, 675, 676 

675 
688 
669 

676 
680 
659 
676 
676 
676 
680 
688 
676 
676 

675, 676 
674 


686 
678 
676 
17,20 
674 
689 
674 
680, 689 
678 
688 
689 
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CO-SHAUER— 

power to graut lease by one of several ... ••• 

with right of exoluaivo pieecasioiii 
remedy of other coaUarerB 
estoppel 

Roo fur arrears of rent, wIIbd 
anit against, for arrears of revenne by coaharer 

lambardar ... 
in case of payment on joint 
account 
nature of 

by, for arrears of revenue paid 

accrned before plojntiff became or ce.iaed to be 
collectiona, payineot out of 
defaulting cosharer 

defaulting coaharer out of posieaeion ... 
joinder of claims 
nature of suit 

by, fur profits and occoauta against latnbirdar ... 

nature of .. 
co-*harer ... 

nature of suit 
parties to ••• 

thekadar, how far applies to 
when can be sued aa trespasser 
COUNTERPART of lease 

attestation of in lieu of registration, see ATTESTATION 

covenants and conditions to be inserted in — 

form of ... 

contents of 

right to 

suit for 

nature of .•• 

COURT FEES payable under the Act 
COURT FEES ACT 

certain provisions of 
'under a 154 rules relating to 
COURT OP WARDS 

conferring oecupanoy right under Act of 1926 
cannot delegate its powers 
tenancy, may admit to ••• 

manager of, if 

ziladar cannot ... 

COURT OP WARDS ACT, es 39-41 

COURTS, po vers of, see GRADES of COURTS and undei the heads of 
various courts 

institution of proceedings in ... 

place of sitting of ... •** 


PAaE 

203 
203 
204-M5 
205 
429, 448 
690 
673 

675 

680 

680 

681 

681 

681 682 
680 
680 
682 
687 
699-700 
700 
703 
700, 701 
673 
54l 


304 
304 
330 

304 
304, 305 

305 

806, 896 et uq 
... 994 et Mg. 

944 

171, 174, 660 
660 

... 208, 660 
208, 560 
208, 560 
454-456 


e06 et etq. 
808-809 
806 
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CliOPS— ‘defioitioD of 

iiicindes ahroba efc. 

regetaUea — 

cliaoi'e of, wbeo act of waele ... 

cirtiugof, ^tlian wrqngfnl ejetnieiit 
estimate etc. of, aee PRODUCE RENT 
mortgage of 

right to, uu etifurceiocttt of order of ejeetuxut 

imrcliase of, by laudliolder ... 

ozerciM of option 

settlefflent of dispala as to ... 

vatae of 

suhteoaut, uf, on extinction of hia interest 
sacceeaion to 

trnsnts of. town by landliolder'a lessee after ’arong- 
fnl ejectment 
trespasser has no 

DIHAIK 65,60,71.72 

DAR 

DASAUNUlf 

DA8WANT 

declaration ea/t for, of tenancy or share iu tenancy ... •" 

by landholder 
soil, iiatilie of 

under earlier Acts 
tieepaeicr, agaiuat, when 
by landholder or teoant, 
as to incidents of tenancy 

area, situation, number etc, 

(lass etc 
rent 

cannot he 6xed by oonrt 
nature of suit 

juriedictiou exclusive 

' posseasioo of alleged tenant, if uereasary ... 

rei iudtcala and joriadioiion, plea of ■■■ 322 etc. 

tenancy to be alleged 

tenant suing to be lo poaeseaion "■ 

grove in respect of, 

grovelioider, by, see under QBOVBIIOLDEB 
proprietory right in rent-free grants, as to, see ooder KENT 
FREE grant 

rent-free grsntee cannot sue for 
tliekadar, suit against 
hy teoant 

scyur holder included 
during tenancy •" 

civil suit barred, whan j a 

agricultural holding, need not be under Act of 
1926 

possesaiou of whetber occeaBary •— 

joinder of parties to 

Datura of suit ... 

pereoD olaimiog to be a tenant 
in joint Hindu family 
under the OudU Act 


243 

464 

464 

465, 466 
466 
466 


589 

465 

!. 73, 78 ,132 
169 
72, 73, .32 
71 
313 

332 
334 
333, 334 
332, 333 

334 
937 

336, 337 
3.37-339 
337,338 

335 
335 336 

335 

aeo, 339-340 

336 
335 
.339 


317 

313- 314 

331 

316 317 

314- 315 
813 
317 

314-316 

316 

332 
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DEULAHATION— 

poM(ioo8 coDiidereii — 

(i) tenant admitted to tenancy 

leace or kabuliat challenged 
proprietary right claimed by plaintiff 
incidents of tenancy ae to 
(li) rival teiiaiits 

(lii) tliird person claiming tenancy 

(iv) to tunancy 

(v) after illegal sarrender 

previrna revenue aait, if a bar 

(vi) after illegal crder of ejectment 

previous suit 

(vii) after supposed abandonment 
(.viii) heir of laat tenant 

(ix) plaintiff out of possession 

(x) after restoration of acquired land by government 

(xi) so called merger 
salt, single for several holdings 
general 

status as tenant or sir holder etc 
nature of suit 

injnnction, when inaj- be iseued 

not to court or non-party ... 

reciever, when may be appointed 
EOKEB- 

ahatenient of rent for, when to take effect 
appeal from, see APPEAL 
arresrs of rent, for 

ejectment for, see under EJECTMENT 
not in instalments 
revenue, for, creatse no change 
assignee of, when may execute 

eject for oute'andiiig decree for arrears 
interest in land must olso be assigned ... 
coniinutstion of rent, for 
definition of 


determination etc. of rent suit, in, when to take effect 
enhancement of rent for, when takes effect ... 

executable, how far against interest of occupancy etc. tenant 
execution of, sec EXECUTION 
form of, in certain suits 
cominntation 




317,318 

313-321 

321 

3 > 1-322 

317,322 323 
... 317 . 323 325 
... 317 , 325-328 

... 317 , 328-329 
329 

... 317 , 329 330 
3.30 

317 , 330 
317 , 331 

... 318 , 331-332 
318,332 

... 318 , 3.32 

.. 340 

... 341 

341 

- 341 

343 

... 341, 343 

417 

450 890 ^ 

... 448, 449 

083 
890 , 893 
493 
890 , 893 
412 
811,827 
417 
417 
243-244 


412 


ejectment for breseb of condition or detrimental act (see also 
under EJECTMENT 
illegal transfers ■ 

ontslsnding arrears 


510 
500 
48 . 3 , 489 
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degree— 


Fagk 


rent enhanceuient 

when to take cffeot 
wrongful ejectment 

proflte. for, agaiiiet Hindu widow, execution ngeinet revereiunere, 
no 

suit relating to variation of root, in 
when to be paeaed 
form of 

transfer of, for execntioo, when 


416, 417 
417 

570, 588-539 

691, 700 
417 
417 
417 
891, 894 


DEFINITIONS of— 

agriculinrai year 
arrears of proOi 
arrears of rent 
Board 
Collector 
Commissioner 
co-sharer 
crops 

exproprietary tenant 
fixed-rate tenant 
grove 

groveholder 

groveland 

hereditary tenant 

holding 

improvement 

khndkaaht 

land 

landholder 

landlord 

lease 

miscellaneous words 
uoo-ocoopsocy tenant 
occupancy tenant 

under repealed Agra Act 
Oudh Act 

pay 

permanent lessee 

permanent tenure-holder 

possessor of right etc. 

recorded 

registered 

rent 

rent-free grant 

revenue 

sayar 

Sir 

under the Act of 1926 
under Act of 1886 
Sir holder 
Sir right 
sub-tenant 

tenants bolding on special terms in Oudh 

tbeba, etc. 

thekadar 

under-proprietor 


17, 21 
685 
439 

17 

17 

17 

673, 674, 668 
... 17,21,22 

135-137 
124 

18 
641 

18, 22 St uq. 

188 

18, 26 

18- 19, 25 St $eq. 

19, 27 

19, 27 St teq. 
19, 31, 43 St $eq. 

... 19, 31-32 

19. 32 
17 
227 
170 

... 170 

176 
19, 82 
19, 82 
... 123 

... 17, 20, 21 

19, 82 
19, 82-33 

19- 20, S3 St uq. 

601 

20, 34 

20, 34 St uq. 

88- 89 

89- 90 

90- 91 
20, 36 

108 

20, 36 St uq. 
20, 43 St isg. 

131 

661 

20, 62 St as 2. 
... 55 St B»q. 
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Index 


OEPOSIT OF RENT by teuant in Coort 
application for 
natnre of 
(Irposit, wlion 
effect of 

(In iu^ pendency of anlt 
(bapoeal of, by conrt 
notice of 

fee for, no 
to whom aeut 
payment of 
receipt for 

'' valid acqniltancc of rent 

refund of, on non-payment 

application for ... 

amt againat Government regarding deposit 
against a person to whom money paid 
IMDARI or DIDHAllI tenure, holders of, as nndar-proprietors 


I’tGE 

432 

432 

432-4333 

4't2 

433-434 

433 
433 
433 
433 
433 

432, 433 

432 

433 

433 

434 
433 

39 


Dill 

DILL'VIOS. 

abatement of rent on 
reiniEeion of rent for 

DISTRAINT, for arrcari. of rent, right of ; nuder the Act of 1921) 

taken awey by this Act ... 

DISTRICT JUDGE— 

appeal from decree of, to Bigh Conrt •s« ••• 

from order of, in appeal, no 

from order of, refusing to restore revenne appe.P (lianii.-sei 
for defsolt, no ... ... 

from order of remand passed by, no ... .» 

appeal to, (see alao under APPEAL) 

from decree (eppellate) of collector, when .. ... 

not confined to points of law 

from decree (original) of firet claea Assistant Collector in 
Gronp A cases, when 

from order of-first class Assistiant Collector or Collector in 
certain cisee ... -f 

power of, 

to sanction conferral of occnpancy rights under the Act of 
1926 

to transfer appeals 
reviaion from orders of, when 
conditions necessary for 

does not he, when ... 

who is or can exerciae power of 
DIVISION of crops, see PRODUCE RENT 
DIVISION of holdings 

accompanied by distribntioo of rent 
consent to, of landholder 
of tbekadar 

how made 

in case of joint family holding 
landholder boand by, when 

consent of, to ... 


...171. 


73 

.398,412 

432 

445 

446 

823, 824 
827 

827 

827 

818 

819 

810 

828, 829 


172, 173 
815 
843 
843 
845, 846 
815 


293 

293, 296, 297, 298 


297 
297 
293, 296 
297, 298 


293, 296, 
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DIVISION of Iiotdinga « 

• 


Pabk 

party to aiiit * 

a*a 


293, 294 

mode of 




by agreemeat between co-tenauta 

as* 


29.1 

by t'Uit 

... < 

... 

2t>3 

part of holding, of, no 

••• 

... 

2S6 

anit for 



293 298-29.9 

by Qanwadhar, no 


• a. 

294 

groveholder 

as* 


294 

rent-free grantee, no 

ana 

• •• 

294 

tenant 


•a. 

293 

natnre of 


»•• 

298-2‘-9 

party to 

aae 

... 

293, 294 

two or more real .tenanta moat exiat 

saa 

... 

294 

EASEMENTS ACT 




eectiona 11, 12 

• aa 

ai. 

1026 

52-64 

• a# 

• •• 

1022 

60 

• •• 

■ aa 

1122 

G2(^) 

• •• 

... 

1022 

EJECTMENT (of tenant) 

• aa 

• a. 

458 et teq. 

Act regnlates right of and procedora in 

as* 

... 

460 

in caaea atarted after oommencement of the Act 


462 

reetricta right of, by agreement etc. 

• •• 

• a. 

84 

compenaation for improTement on (aee also nnder IMPROVE- 


MBNT) 

• aa 


463 464 

inveatigation and deciaion abont 

aa. 

... 

463, 464 

when exceeding arreara of rent 

• aa 

..a 

463 

when not exceeding arrears of rent 

• •• 

... 

463 

for improvenient on notice of 

• aa 

... 

482-483 

enforcement of decree or order of 


... 

5‘i7 et eeq. 

application for 


... 

567 

C. P. C rales aa to deliverv of poaaessloo of immoveable 

pro- 

567 

perly applicable 

... 


delivery of poaaeakiou 

• •• 

567, 5 68, 569 

crops exiatiog on holding on the date of 

aaa 

... 


(aee under CROPS) 




person re entering after, criminally liable 

... 


7l6 

procedure of 

a. a 


568 

time for making 

• aa 


568, 569 

exception In certain cases 

... 

... 

568, 569 

rales relating to, made by Government 
trees existing on holding on the date of 


569 

(see under TREES) 


rules for, made by the Board 

• a. 


567-568 

estoppel barring right of, under earlier Acts 
for arrears of rent 

... 

• a. 

86 

in case of expioprietary-occupancy or hereditary tenant 

... 

469 el seq. 


T. A.-134 
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EJECTMENT— ^ 

applioatioD to taliaildar for iasne of notice to pay or be 
ejected 

aeaendinent of 
natare of 

DO appeal from order on, 
not entertainable when aait for arreara filed 
notice 

admit or conteat 
contenta of 
form of 
rnlea ae to 

canrellatioD of order ooder a. 163 
coinpeiiaation, claim for, on appearance on notice 
coneeqnencea of order nnder a. 163 
aait, covereive into, of application, when ... 
for arreara of rent barred 
in caae of non-occnpancy tenant 

application to tabaildar tar iaane of notice to pay or be 
ejected 
natare of 

notice, contenta of 
form of 

pay np or conteat 
time for payment 

extenaion of, for reaaona to be recorded 
not exceeding aix months 
nnder the Act of 1926 
review of order, of 
rnlea under a. 169 

anit, converaion into, of application, when 
0. II, r. 2 C. F. C. applies 
fcr arreara of rent decree oatatanding 

in caae of exproprietary, occopancy or hereditary tenant 
application for iaane of notice to pay or be ejected 
canae to be shown against 
decree to be oatatanding 
nnaatiafied 
limit of 
limitation for 
notice of 

contenta of 
form of 

order of when to be executed 
when to be passed, 
payment, time for, 

extension of, not permitted 
posaeasion, on delivery of, all arrears deemed paid 

applies to ejectments ordered after lat January 1940 
nnder repealed Acta, not ... 

rules nnder section 168 . —474-475, 4^^ 

tenant, what it incladea ' ■” 


4li» 
47 0 , 474 
47fl 
470, 474 
483 

489 

489 

475-478 

474-476 

482 
482-483 
481-482 
469-470 

483 


486 
489 
486 
478-479 
... 486. 487 

... 486. 487 

486 

... 486 

487 
487 

...474-475, 489 
...486 , 487-488 
487 


483 

481 

482 

4 7 3, 4 84, 494 
484, 485 
483,484 

483 

... 483 484 

477-478, 498 

484 
483) 484 

483, 484, 485 
484, 486 
462 


463 
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EJEOTMBNT— 


iu case of non>occnpancy tenant 

application for irsae of notice to pay or be ejected ... 
against \rhom 
tenant 

heir of 

thekadar holding as tenant 
as 8 mode of exeootion 
nnder earlier Acts 
by whom 

assignee of decree, when 
assignee or heir of landholder 
lambardar 
landholder 

thongh insolvent 
oatore of 
notice 

oonteots of 
form of 
order of, when 
payment or certificatioo of 
saves ejectment 

amoant necessary 
paymenti time for 

extension of, for reasons to be recorded ... 

not beyond six months 
nnder the Act of 1926 ••• 

to be made before ejectment >■* 

before order of ejectment 

reversal of decree or order of, in appeal or revision, 
in certain cases 
review of order of 
revision against order of 
roles nnder section 170 
nnsatisfied decree 

arrears, absence of 
for breach of condition of lease 

breach by tenant or person holding from him ... 
condition to be consistent with Act 

entailing forfeit are 
onstom, not 
instances of 
not 

special contract « » s 

waiver or acqnieeoenoe of landholder, effect o ... 
for detrimental act or omission 
act of waste 


480-490, 492 


490 
491, 494 

<94 
489, 492 
492-49.9 
489, 491, 493-494 
493 

491 
493 

489. 491 
491 
498 

489 

490 
478-479 

... 496 

490, 495, 496 
496 
496 
490 
490 

... 490, 496 

... 496 

494, 495 
495 


effect of, 

609 
497-498 
496, 497 
474-475, 498 
494 


494 
504, 506 


508 
504, 506 


508 

508 

506. 504 
506 

507, 508 
.508 


504 

505 
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EJECTMENT— 


Pa OK 

baildiogB, wbelher 


505 50(i 

ohBDge in natnre of holding 


... 505, 506 

of oropB 


506 

ioBtancea of 


... 505-506 

teat applicable 


505 

conatraction of pacca «ell| if 


5115 

diverting water of well, if 


506 

letting for ehowa 


505 

when allowed 


505 

plantation of trees 


504, 5'6 

landholder's consent, proof of 


600 

landholder’a remedy, loss of, by waiver or acqnieacence 

506 

(aection 172) 

... 

... 

cnatom not to override provieiona of 


606 

reriaion, ground for 

... 

- 511 

Buit for, nnder 


... 

' decree in 

... 

510 

for ejectment from portion or whole 


5!0 

for payment of compeneation 

... 

... .510 

for repaira of damage 


510 

joinder of parties in 


504 

juriadiction to entertain 

... 

... 5''9 

natnre of 


509, 510, 511 

in Oadh nnder old Act 

... 

508-509 

other remedies in lieu of 


510 511 

waiver of right by landholder 


;.. 511 

whit will not constitute grounds of, under 


504, 508 

for illegal transfer or subleiting 

... 

498 

aucli .11 sale include.] 

... 

499 

instances of 


499, 500 

joint tenmts 

... 

499, 500, 5G1 

mortgagee’s right of appeal, when transfer of before 1902 

499 

Oudh, in, nnder old Act 

... 

502-504 

portion, from 


498, 500-501 

decree in case of 


5n0i 501 

suit for 


498 

by landholder 



wh.i ia 

... 

502 

decree in 


500 

• as 

mortgage subsisting on date of 


499, 501 

nature of 


504 

parties to 

transferee or sublessee to be in possession 

on date of 

498, 50 
498, 501,502 
498 
498 

... 

tenanti what claspes of 


who may he ejected 

grovebolder, of, see under GROVE-HOLDBB 

... ’ » 
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EJECTMENT— 


joint land, aee JOINT BICHTS 

land leased for bailding pnrpaa^s. from, in civil coart 

mode of 

by notice or application 

order- proprietor, permanent tenare-holder and fixei' 
tenant are exempt 

by eait 

oou-occopancy tenant, of, by application ander a. 175 
application for 

accompanied by notire 
adding of parties to 
nature of 
ra'es relating to 
time for making 
groands of 

holding from year to year 
holding ander lease wboee period has expired etc 
joinder of holdings 
joinder of names 
land and other things, applies to 
notice 

contents of 

demarcation 
when rent not specifier! 
defective, effect of 

form of ••• 

joint holditg incase of, 
notice to tenant, of application fur 
contest of, 

enquiry into service of notice 
groaods of 

omission to contest, no bar to snit nnder s 183 
procedare on, 

ejectment ordered on appearance an<i admission 
appearance beyond lime 
on non-appearance 

form of 

manner of service of 
not tbroagh post 

ot'uo of proof as to non-liability to 

when deuial of tenancy or non-occupaucy tenancy 

persons w'ho can be ejected as 

abadi land, occupier of, when 
bailding on holding, occupier of 
cases 

ander Oadh Rent Act 

co-sharer callivatiog land m excess of bis sbaie, no 
illegal mortgagee 
khudkaiht holder, no 

mortgagee of tenant, no . i " 

occapancy tenant from encroached portion, it ... 

.person not a noii-ocoapancy tenant, no 
sir tenant 

sab-tenant, not, when 

tenant, only ... 

tenants who cannot be ejected under s. 17 & •- 

vendor of gamindiri, ex-proprietary right not claimefl 


... 4611 

46'J 

511 
511. 526 

526 

526 527 532 5,63 
526 

4V4 415, .626 
526, 527 

512 

.. 5'2 

512 
6.t4 
5 ’2-53.6 

517 
526 

... 527 et suj 

... 526, 529 

5.61 
532 
527-528 
631.5?2 

534 

!!’ 535, 536 

536 
5.66 

535 

535 

536 
535 

... 480 

534i 5'’5 

335 
519 520 
518, 520 

... 616 et teg 

518 
518 
521 

...522, 523, 524 
516 
514 
5I6 
518 
521, 530 
620 
525 
520 
616 
520 
516 



1070 


U. P. Tenancy Act— Index 


BJECTMENT- 

persooB who can gire notice 
allottee at partiiioo 
co-eharer receiving rent 
not recorded 

Iftoof of exclnaive right to collect 


lambardar, when and when not 
not as against sirdar 
landholder 

altbongh an ineolvent 

cannot anperaede existing tenant except by ejectment 
manager of Coart of Wards 
mortgagee in poaaeaaion 

person to whom rent payable ... 

sirdar 

onder-proprietor 

proceedings ander a. 175 convertible into one nnder a. 180 
cnder the Act of I926| not 
vies versa „ 

anit, proceedings nnder a. 175 hecoming, and forwarded to 
Aesistsat CaflMtar in charge of sab-divMoa 

daty of conrt in 

nature of ••• 

notice to tenant nnder ejectment chapter ... 

cootenta of ... 

manner of eervice of 

not throngh post ... 

ptoceedinga for, admieeion of tenant's atatna 
proviaiona aa to, apply only to tenants 
not to anbtenant 

nor to Ireepaaaer ... 

provisions of ejectment chapter made applicable to permanent leasees 
and tenants holding under special agreement or decree in Ondb, 
extent of 

rent-free grantee, of, see nnder RENT-FREE QRANTBB 
residential bonse, not from, on ejectment from bolding ... 

right to crops and trees on 

landholder's option of purchase 
procedure 

trespaseer ejected not entitled lo benefit 
sub-tenant, oi 


PSOE. 

612 si seq, 
515 

514 
615 

515 
514 

512. 514 
512 
512 
512 

513, 520 
514 
512 

514 
512 

515 

516-517, 771 
51fi 
510,771 


53.7 

536 

538 

466 

466 
467-468 

467 
533 

460 

461 
461 

458 


persons who can be ejected as 
persons who can eject 
tenant-in chief 
when not 
zamindar, when 

enit for, on behalf of all co-sharers, 
lambardar may bring 
when in civil court 
tenancy becomes extinct on 


See JOINT BIGHTS 


468 

464,465, 466 
464, 465 
464 
464 

512 et seq. 
514 

612, 5l3, 514 
613 
513 
513 

s 

774 
633-534 
. 882, 283 
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BJBOTMBNT— 

tenant, for certain rectiona, incladea nnder-proprietor. permanent 
tennre-liolder and fixed-rate tenant 
thebadar of, see under THEEADAR 
trespaa-ier, of, aee under TRESPASSER 
wrongful, see WRONGFUL EJECTMENT 
EMERGENCY provision 

not npplicatile to permanent (ennre-lioldera and fixed rate 

tenants 

order under 

appeal from 
finality of when 
ESCROACUMENT of land 
by tenant 

ejectment from ... ‘•I'O, 

as non occupancy tenant, when and when nut ... 


Page. 


458 


400, 
400, 
401, 415, 
126, 


398, 399, 


unless accepted as tenant 
enhancement of rent on 
fixed rate tenant, by 

tenancy rights in land added to holding, when ... 
wrongful ejectment from, no right of suit under s 183 
by undet-ptoprietor 

ENUANOBMENT of rent (aee also VARIATION OF RENT) 

accretion, on 

rights over land accreted 

acquisition of part holding by landlord, on, ACQUISITION 
Act controls right of 

agreement to enhance rent 
basis of, in certain casrs 
Canal and Drainage Act, nnder 
decree for, when takes effect 

determination of rent in proceedings for in certain cases 
encroachment, on 

rights over land encroached 

tenant either a tenant or trespasser of encroached land 
extent of 

grounds for, of fixed-rate tenant 

area increased by alluvion 
encroachment 

proof of 

suit, nature of , ,, 

of tenants other than permanent tenare-bolders and fixed-rate 
tenants 

area increased by alluvion 
encroachment 
lowness of rent 
productive powers, increase in 
proof 

suit, nature of 

bow made 

by compromise filed in court 


400, 


126, 


420-421 

420 
420. 421 

421 
421 

400 401 
544, 543 
521. 530 
544, 043 
544, 545 
416. 544 
415, 416 
401, 545 
573 574 
610 

415 
399 400 

84 

84 

401, 402 
396 
417 

398 

415 
400,401 

4U0 

416 
415, 416 

415 

415 

399 

416 

414- 415 
415 
415 
415 
415 

399, 415 

415- 416 

393, 395 
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E^^HANCEMBNT— 

decrte or order of revenoe comt 

of revenue court only 

registered agreement 

must be definite 

must be for enhaiicemeut not for mere variatiun 
rent 

under section 12 nf Canal and Drainage Act, excepted 
iniproveiiient within 30 years, allowance fur 
instruct ions as to suits for 
lainbatdar may sue for 
limits to 

not to exceed one fourth 
when nut applicable 
iion-uccopaocy tenant, of, effect of 
by cotupromise filed in court 
by registered agreement 
no increase for 5 years 
oral, invalid 

period for which no enhancement can be made 
exceptions 
progressive, when 
revision of ordtr of, by Board 

some cases ... 

suit for 

dicreein 

may be progreseive, when 
nature of 

when to take effect 

ii/iprovement within 30 years, allowance for ... 
instractiona in 
joinder of parties in 

rent, calculation of, io ... 

tenant’s plea of improveinent io 
when area under aetileraent ... 

surrender, right of tenant to. on 
thekadar cannot sne for 
exception 

ESTIMATE OF CROPS, See PRODOOE RENT. 

ESTOPPEL. 

against co-sharer 

landlord recognizing illegiil transferee 
landlord, regarding atatns of joint tenant 
mortgagor lessee 
Bub-tenant 

earlier Acts, nnder, certain rights secured by 
ejectment, againec, nnder earlier Acts 
may create rights similar to certain tenancies : 
ezproprietsry 
fixed-rate 


occupancy 

rent may be determined by 


«•» 


Pace, 

39.3 .195 
395 
.34.3. 394 
HIM 

395 
H!)i> 
417 
406-407 
774 
41C 
416 
416 
.390 
391 392 
.391 
330, 392 
392 

388,390 392 
383 
416 
.390 
390 

415- 416 
416 417 

416 

417 
416.417 

417 

406-407 

417 

397 

416- 417 
397 

359 360 
662, 664 
664 


205 

242 

! 273 

231 
37 
86 
86 

169 

125 

170 , 186, 187 
383 
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excepted areas 

EXECUTION of decree or order— 
ap^ainet peraon and property 
aasignee of decree by, when 

eieotmeot io, of exproprielary, occnpaccy or hereditary tenant 
of non-occapaeoy tenant 
ejectment, step in aid of 

for reinatatement of tenant, provisioas of seotioa l9l applioable 
rent withoat Ineolvancy Goart’a parmUaion 
restoration of posBeeaion to tenant 
ioetraotiona relating to ■■a ••• 

intereat of occnpaooy, etc. tenant how far 
mahal or ehare of mahal, againat 
mode of 

rnfee relating to 

of decree for money exceeding Be. 500 

not exceeding Be. 600 ••• 

other decreea ••• 

rnlea relating to "■ 

made by Chief Court ••• 

High Court ••• 

sale of certain tenanta’ intereat in exeontion of decree for arrears of 
rent 

rales relating to ••• *” 

thekadar, againat, see nnder THEKADAB 

time of delivery of poaaeaaion in ’•* **' 

rules rela'ing to ••• 

takes effect from what date 
EXCHANGE OF LAND 

between co-sharers does not give rise to exproprietary rights 
tenant and landholder ■“ 

right of tenant on 

entry of, in record of rights *” 

application for •” 

for consolidation of cultivated area etc. ••• "■ 

application for 

persons between whom permissible 
EXCLUDED ABBaS 
BXPBOPBIBTABY TENANT 
Act, independently of, if 
Acts, under earlier or other 
agreement or device to defeat, effect 
inatancea of 

purchaaer cannot recover air 
consideration paid 

T. A.— iS6 


Pass. 
1, 3, 887 

894 
890, 893 
483 et aeq. 
489 et aeq 
489, 492 
600 
242 
600 
954 
243 244 
891 

567 
567-568 

913 

912 

913 
951 

953 954 
951-953 

798-799 

800-801 

568 
669 
669 

139 

299 

299 

299- 300 

299, 300 

300- 301 

300, 301 
302 

3 


169 

136, 139, 140, 164 
...155 156, 157 
166, 167 
166 
155, 156 
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Pui. 


BXPROPRIBTART TENANT 

pnrchaanr may oollect rent on lalinqaighiDent ot tenanoy 
vendor oanoot get poaaeaaioo of air witbunt doing equity 
bona fido lessee from him protected 
Grown, escheat to, rights do not accrue 
definition of 

in Eaawar Baja Act 
demarcation of land, if essential 

in case of joint sir or khudkaiht 
on transfer of part zamindari 
ejectment of, see nnder EJECTMENT 

enhancement of rent of, see under ENHANCEMENT of Rent 
exchange 

between co-sharers of zamindiri rights does not create rights 

of ... ... 139 

groveland, rights of, do not arise in 137, 167 168 

improvement, what, may make ... ••• 343, 344 

interest of, heritable, not transferable ... • 339 

not saleable in exeontion of decree other than for 
arrears of rent 


... 151 

... 156 

... 139. 157 

... 139 

132, 135 el leq. 

4 

160, 161, 162 
161 
160, 163 


136 


when so sold, effect 
Easwar Raja Act. nnder 
land over which rights of, ariee 
khudkaiht of 3 years 

of less, effect of 
wrong entry 
continuous cultivation 
for 3 years 
to date of transfer 
as owner 

groveland, rights of, cannot acme in 
planted on sir 

partition, allotment on, to another 

record of land as, in 1333 F. 
three years, meaoiog of 


... 2H 
243-244 
4 

141. 159 
159 
141 

169, 160, 161 
... 159, 161 

161 

159. 160 
...137, 167-168 

168 

1*6 

141 

ee* 

159 

eae 

186, 144, 169 
161-163 


joint, rights of, not arising, character of 
planted over with grove 

planting of grove on, effect .•• *'* 

trees on, whether inolnded ”* 

land transferred, inconsistent with rights of cultivation, rights 
of, do not accrue in — ••• 

landlord only, may become •• 1®®* 4®®’ ^ 

includes under-proprietor and permanent tenure-holder .. 
mortgagee, no ••• *■ 


642 

167-168 

137 


137 
137, 139 
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BXPBOPBIBTARY TENANT 
perpetaal lessee, no 

person in possession for meintenaBce, no 
trespasser by prescription 
trast, beneficiary nnrler 

loss of, by dispossession or vaiver or noo-assertion of rights 
overt act of 

by execution of kabnliat for specified period, not 
by lease taken by exproprietor's son, not 
exproprietor, not 
on relinquishment 
when mortgagse in possession 

mortgagor’s right in abeyance 
right not claimable before redemption 
not claiming rights, eS ct of 
partition, on, rights of, arise 
cnliivation after, necessary 
before 

rights not claimed at 
section 126 L. B. Act, whether applies 

127 L. B. Act. whether applies ... 
wrong entry, effect of ... 

pa ‘ties to. bound by entry 
permanent tenure-holder may become 

pre-emption, on, no 

Bale or tnnsfer of righte of, pre-emption not claimable an 
relinquishment by 

agreement for, not enforceable 
at the time of sale or anbaequently 
devices to defeat right of 
effect of 

giving up poaseesion essential of 
mere covenant is not 
not taking possession within limitation 
as evidence of 
collection of rent 
lease taken by minor’s guardian 
atipnlatioDS as to 
rent of 

abatement of, see under ABATEMENT OF BENT 
agreement as to ■** 

to pay leas 
more 
private 

determination of "* 


PlOB. 

137 
1.37 
133 

138 
147 
149 
154 

153-154 
154 
151 
148, 152 
...149, 152-153 

153 
147. 148 

139, 140, 141, 143, 144 
... 139 

144 
140, 141 
139, 140, 141, 142, 143 
139, 142 
140 141 
... 141 

137 
146 
243 

... 154 el eeq, 

169 

147, 161, 157, 169 
155-156 

154 
154 

155, 156 
154 

164 

154, 156, 160 

165 

166, 167-158 
... 164 ef eeq. 


164, 165 

165 
164, 165 

166 
165 
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EXPROPRIBTARY TENANT 


P*a, 

enhancemeDt of see onder ENHANCEMENT OF BENT 1 

payatje from when 

aes 

... 167 

remiHsioD of, aee under BENT 



nnder earlier Aota 

■ a* 

... 164, 166 

variation of, (see alio VARIATION of rent) 

... 338 

how calonlated in eait for 

• •• 

... 397, 398 

when a portion ia grove 

see 

166 

sale aga'nat Hindn widow, who aoqnirei 


149-150 

of a part, on 

asa 

... 163 

nr character loat on acconnt of right of 

... 

... 112. 113 

when right not claimed 

aaa 

148 155 

lesaee in poaeeeeion at date of tranefer 

153 

regaining air character 

aaa 

112. 113, 114-116 

anblet, power to 

aaa 

275, 276, 374 

ancceaeion to 

a.a 

229, 246 

tenant, ia, of all proprietora 

• aa 

... 150 

tranafer givea riae to, ipio faeto 

aaa 

135, 136, 138, 147 

right not claimed 

aaa 

147 

for a short time 

aaa 

... 147 

<•> character loat 

... 

... 148 

tranafera giving riaing to 



beqneat, no 

... 

... 138-139 

decree in favour of owner, no 

aaa 

... 146 

aetting aaide widow’a sale, no 

a.a 

146 

eacheat on 

aaa 

139 

exchange between co-aharere, no 

aaa 

... 138, 139 

exclnaion faom aettlement, no 

aaa 

... 147 

forecloanre 

a.a 

144 

gift, no 

aaa 

... 138, 139 

nnder earlier Acta 

... 

138 

landlord, t^ 

... 

137 

inclndea nnder-propriator and permanent 

tannre- 

holder 

■ a • 

137 

leaae, no 

... 

137 

mortgage, simple etc. having effect 

of transferring pro- 

prietary poaaeaBion ... 

146 

nanfmotnary 

... 

I37, 138, 139, 144 

before 1902 not affected — 

145, 153, 164 

on aale after 1901 


146 

whpn land leased to mortgagor 

144-146 

mortgagee, by, no 

... 

137 

part, of 

• •a 

163 • 

partition, perfect 


139 : 

when 

• e. 

. ... 140, 142 1 

1 
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BXPBOPRIKTARY TENANT 


Pass. 


private 143 

as to itr ezchaDged ... ... 143 

proviaioDB of L. B. ^ot ... 140 

pre-emption decree, no ... ... 146 

proprietary rights, tranafer of ... ... 138 

itjclade ioiereet of nader-proprietore and permanent leasees ••• 137, 138 

pnblic or private purpoaesi transfer for, inconaiatent with agri- 


onltnre 


in execution 

air and klmdkaeht, after allotment 
air, on transfer of 
specific area, transfer of 
meaning of 
nankar land 
sir 

in undivided mahal 
specific performance decree 
transfer of interest of 
trees on land, right of, in 

trespasser may be >•• 

under-proprietor may be 

wrongful ejectment of, right of suit on ... 

demarcatiao of holding neoeesBry *** 

not after relinquishment 
EXTENSION OF ACT see under Act 
EXTENT OF ACT see under Act 

EXTINCTION OF TENANCIES see TENANCY, extinction of 
FISHERIES, payment for 
FISHING RIGHTS in tank, not under-proprietary 
FIXED-BATE TENANT 

abatement of rent of 
for decrease in area 
application of section 87 to 
bhaoli tenant may bo 
contract cannot make 
definition of 

Kaswar Baja Act, in 
land to be held as tenant 
at same rate of rent 
from permanent settlement 
ejectment of 

by application or notice, no 
not controlled by the Act 


... 137, 167 

136, 136, 138, 144 
186-136, 138, 144 
139 
136,147 
136, 147 
147 
147 
147 

... 144 

... 146 

... 229, 231 

167-168 
... 138 

137 
671, 672 
671 
571 


20, 35 
81 

124 n leg 
126,413, 414 
126, 414 
374 
125 

124 
122, 124 

4 

125 
125 
124 

460 

460 
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FIXED BATE TENANT 

aoder seotion 171, no 
encroaohment by 

land encroached, right to 
enhancenaent of rent of 
for increase in area 
escheat of riglit of, to Crown, no 
estoppel may create similar rights 
execution of decree, holding of, saleable in 
improvement, may make any 
interest of, heritable and transferable 
Easwar Baja Act, cnder 
merger of right of 
origin of 

person bolding in lien of wages, not 
presumption from entry in record, see also nndei 
remission of rent of, no 
rent of, cannot be remitted or varied 
abatement of 
enhancement of 

rent-free grant, cannot make, when 

service tenant is not 

sir land may form subject of tenancy 

status, powers and rights of 

sublet, may 

succession to 

personal law applies 

suit against, for injunction or compensation 
construction, in civil court 
under s 174 does not lie 
tenant under, is subtenant 
transfer, has power to 
in execution of decree 

variation of rent of, see under VARIATION OF 
FOREST BIGHTS, payment for 
FORUM, question of 

trespass cases, in 

(see also under APPEAL and JURISDICTION) 
QANWADHDAR 

cannot apply for division of tenancy 

not a co-sharer 

proprietor 

sub-proprietor 

GENERAL CLAUSES ACT, U. P., a. 6 
definition of person in 


PRESUMPTION 


Paox 

611 
126, 546 
..126, 416, 646 
126, 416 
126, 416 
229 

125 

126 

126, 34», 344 
228 
4 

126-127 

124 

125 
127 

126 

... ... 126 

...126,413,414 
126. 416 

608 

125 

125 

125-126 

125 

126, 228, 229, 246 
126, 228,246 
for unauthorised 

511 

::: 

126 

125-126, 228,498 
126 

20, 36 
11 

656-558 


294 

675 

294 

32 

5 

44 


BENT 



Pags. 
1024, 1025 
1024 
643 
881 
921 et »eq 


GHORDWARBB 

abolished, when and where 
QORAITS ACT, 1913 

GOVBRNMENT, Provincial, poirers of, to make rnle< 
roles made by 

GOVERNMENT ESTATE, holder of land in, occopanoy tenant onder Act 

of 1926 ... ... 170 

meaning of ... ... 170 

recovery of arrears in respect of ... ... 454 

GOVERNMENT OF INDIA ACT, B. 224 .. ... 845 

GRADES OF COURTS, with powers ... — 806 et seg 

(eee also nuder the beading of each conrt) 

Aesistaut Collector first class — — 807 

in charge of subdivision ... ... 807 

second class ... ••• 807 

Board - 819, 830, 836, 881-882 

Collector — ^83, 466, 808, 848 

Commissioner ••• 810, 826, 848 

District Judge 810, 818, 849 

High Court or Chief Court 810, 823,843,867 

GRANT by talukdars to Brahmans etc , giving rise to under-proprietorship 56, 69 ft >eq 

GRANT OF LAND at a favourable rate of rent 

enhancement of rent of 

grantee becomes hereditary tenant after 
from what date 

holder of kabzadari right liable to 
meaning of 

liability for 

date from which arises 
exception 
suit for, nature of, 

grantee becomes hereditary tenant, when 

estopped from asserting want of title, when 
extinction of interest of 
sections of the Act made applicable to 
instances of 
meaning of 

under L. B. Act 
rate of rent, deliberately low 

when by accident 

burden of proof 

resumption of (see also onder BBSDMPTION) 
principles underlying 

suit for, nature of . „ . 

suit for declaration that land held rent fee or at 

of rent is held in proprietary right 


601| 610 e.t teq. 

. 613 

638 
638 
619, 620 
620 
614, 630 

637 
614 
613 

638 
612 

639 
638, 639 

11, 612, 613 
610 

610-611 
612 
612 
612, 613 

613 
617-618 

614 


a favonrble rate 
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Page. 

QBANT OF LAND 

in anderproprietary right ••• ... f,2i 

bar t >, in certain cases ... 621-622, 622-623 

jarisdictioD 626. 627. 628 

natnre Ilf ... ... 626 627 

persons who can bring ... 621, 622 

grantee ... ... 621, 622 

grantees’ tenant ... 621, 622 

landlord ... ... 621, 622 

reliefs — declaration of proprietary right and fixation of revenae 621 

of niiderproprietary right and fixation of rent ... 621 

revenue or rent, after fixation of, grantee’s tenant to become 

heieditary tenant ... ... 622 

rights declared to arise from date of decliration 622 

GRANT OF LAND Rent-free, see RENT-FREE GRANT 
GRAZING LAND, see PASTURE 
GROVE 

ceasing to be 
test of 

trees standing, property of tenant 
custom allowing planting of 
proof of 
defined 

disappearance of, status of expropriator on 
grant for planting, not a rent-fee grant 
lambardar cannot out or sell, when 
passes to putohater on sale of proprietary rights 
permission to plant, written, necessary 
when not neoeasary 
who can give 
landlord 

permanent lessee 
permanent tenure-holder 
nnderproprietor 
sir, planting of| on, effect 
sir land, on, transfer of proprietary rights, on 
tenant of 

nnderproprietary rights in, 
zamindar’s 
GROVEHOLDEB 

abandonment by 

agricnltnral land, tenant of, becoming 
becomes hereditary tenant after ceasing of grove 

declaratory snit by 

under repealed Acts 

defined 


647, 648, 649 
648, 649 
652 
Gtl 
643 
18 

... 642, 643 

... 601, 610 

... 772, 774 

642 

... 641 

... 641 

641 

... 641 

... 641 

641 

641 

642 
660 
641 

68, 81 
641 

647, 637 
... 24-25 

646, 646, 652 

339, 645, 659, 658, 659 
668-659 
641 


ejeotment of 


6645, 656-666 
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GROVBHOLDER— 

grounds of 
in revenue court 

grant or letting or pertniaaion to plant 
intereat of, transferable 
Kaawar Raja Act, under 

merger, groveholder purohaaing share in paili, no 
. occupier of grove planted by aamindar, not 
persons who can be 
who cannot be 

provisions of Chapter XIV apply to 
rights of 

to make improvement 
to replace trees 
when not 

sections of the Act made applicable to 
tenant’s rights and liabiltiea snpereeded 
GROVEL AND— 
and grove 

ceasing to be, holder becomes hereditary tenant 
defined 

on specific plot of land 
in a mahsl 
planted with tress 
fruit bearing 
guava, etc. 
non-fruit bearing 

number of trees sufficient to esolude use j 
poses 

cultivation under young trees 
self-sown, excluded 
tree plantation, when not 
betel oultivation 

provisions of certain sections made applicable to, 
disappearance of trees, on, status of 
ejectment from 

exproprietary rights cannot accrue in 
grove on holding, not improvement 

tir, whether sir charader lost .. 

hereditary tenancy in, on 
holder of, a non-occupancy tenant 
lambardar cannot cut or sell grove or trees, when .. 
land, is 

occupancy right not conferable in (under Act of 1926 
registration of grant of, neceseary 
T. A.— 136 


... 646, 656 

657 
641, 642 

645 
5 

644 

... 641 

641 

... 641 

661 

646 

... 661 

... 645, 650 

... 647 

645, 657-659 
645, 659 

23 

645* 646, 652 
18, 22 St leg. 
... 18, 22 

18, 22 

18, 22, 23-24, 25 
... 22, 23 

... 22, 218 

... 22, 23 

pnr- 

23, 24 
23 
22 

... 22 

23 

645, 655. 267 

24 

645, 665-656 
137, 167-168 


217, 218 
227-228 
772, 774 
18, 19 
171, 174 
306 
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GROVELAND- 


Paqe 


^ rent of, is rent 

Bait fori in revenne coort 
rent-free land, becoming 
resamable, no 
right to replant trees on 
sir, coDTersion of, into, eSeot on 
sir, rights in, ^sheIl lost 
snccession to 
salt for declaration as to 
tenancy land, on conversion of, into 
transfer of 

GUBDACHHINA grant 
GUZABA, not a rent-free grant 

distiogaiahed from mnafi 
UUZARADAR 

HAEIYAT MUTAFABQA, atatas of holdar of 
HAQ-1 CHAHABUM 


... ... 33 

... ... 451 

... ... 659 

601,610 
645, 650 
92. 642 
112,113,168 
... 645, 655 

... 339, 645, 657, 658, 659 
24 645, 659 
645, 653 
68 
602 
872 
439 
82 

... ... 1041 it teij. 


customary, on sale of bnilding by tenant 
castom to be proved / 

evidence of 
decree for, form of 
extent of right, one-fonrth of price 
not necessary 
to all transfers 


involnntary sales not subject to 
except by castom 
meaning of 


mortgages not snbject to 

by conditional sale, when right arises on 
amount of, how calculated 


srhen damages awarded for interest 
persons liable for 
vendee, when 

when not 

vendor 

HABD CASE GIBCnLAB 
HEIR OF STATDTOBY TENANT 


becoming hereditary tenant now sns SOB 

law relating to, before ... 

under Agra Act 

Oudh Act SOB 0*0 

HEREDITARY BIGHTS— 

sir, loss of, on account of 

sir holder’s heir, of, on whom proprietary rights do not devolve ... 
air land, demarcation of and determination of rent of, in which 
do not accrue ... ... 


1041 

1042 

1042 
1043-1044 
1042, 1043 

1043 
1042 
1042 
1042 

1041 

1042 

1042 

1043 
1043 
1043 

1043 

1044 
1044 

58, 67 

189, 225 

225- 227 

226- 227 
225-226 

112, 113 
116 

116 
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HMBBDITABY TENANT— 

acquwition of bolding of, by landlord or noder-proprietor 
by admiaaion 

harden of proving 
fixation of rent 
fraad in 

matter of contract 
may be inferred 
meaning and iinplicationa of 
miacellaneoas caeca 
payment, receipt of rent 
aab tenant, by 

receipt paaeed under miaapprehenaion 
by agreement or condaot 
payment of rent 
pereon aathorieed 
caeca in Ondh 
defined 

diacharge of onus of proving admiaaion 
admieaion, proof of 


patwari’a entriea ... 

payment, acceptance of rent, when in roiatakeetc* 
ejectment, of, see under EJECTMENT, 
grove-holder becoming, after ceaaing of groveland ... 
grove-land, in, rights of, do not accrne ... 

improvement which, may make 
interest, of, heritable 
not transferable 

land in which rights of, do not accrue ... 

cantonmeoti in 
government forest, in 
groveland 

what may be 
gaava 

military camping ground ... 

manicipal trenching ground 

notified tracts of shifting or unstable cultivation 

pasture 

public purposes, land beM or acquired for 
railway or canal brundariesi within 

whan excluded from railway boundaries 
subject 

riverbeds, in 
eingfaara tank 


302, 303 
It'S 191 
234 
208 
198 
193 
191 

192, 193, 206 
214-216 
210, 212 
211 
207. 212 
191 
220. 213 
191 

214 at taq. 
122, 188 
209 
209 el eeq. 
210, 213 
210, 212, 214 
210, 212, 213 


645. 646, 652 
217 218 
343, 344 
229 
229 

217-218 
217, 220 

217 
217, 218 

218 
218 

217, 220 
217 

218, 221 

217, 219 
17, 219, 220 

218, 220 


beoJiiiea 


220 
217, 219 
217, 218 
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Page, 

HISBEDITABY TENANT— 

sir plols specially oiorlgaged aod 

expropWetaiy 

right 

waived 

... 

218, 221 

tea eatatea, notified 


218, 221 

town im (irovement tinst land 

aaa 

218, 220-221 

onna of proving adiniaaion 


209 

discharge of, 


209 

peraona who may admit 


... 191 a( sag. 

agent when 


207, 208 

^ aeting frandnlently 


208 

principal’s aanotion 


... 208 

antboriaed person only 


202 

ooaharera, some of several, when 

*ee 

191, 201,22 

remedies of others 


204-205 

court of wards 


208 

its ailadar, no 


208 

Hindn widow 

aea 

... 195, 196 

lambatdar, when 

• f a 

196, 197 

landlord or person entitled to admit 

• as 

194 

mortgagee 


194, 196, 216 

frand towards mortgagee 

k»s 

... 194, 198 

mortgagor, if 

see 

... 197, 198 

Muhammadan mother aa gairdian 


... 196 

tenant mortgagee after redemption 


191 

thekadar, whan 

See 

... 194 

persona who may be 

allottee of land in partition 

sue 

... 216 

co-aharer caltivating exceta land, not 

SO 

every person, meaning of 

Sea 

189 

artificial person. 

... 

189 

ez-propietsry tenant, not 


188, 216 

fixed-rate tenant, not 

aaa 

188, 216 

frand, person admitted by 

see 

198 

idol, company, moth 

ssu 

... 89 

mortgagee caltivating land, not 

sea 

216 

occnpancy tenant, not 

see 

... 188,216 

partner, when 

... 

906 

perpetual and long term holders, whether ... 

190, 19I|214 

permanent tenure-holdersi not 

ate 

188|216 

subtenant, not 

e.e 

188, 189, 213, 216 

tenant by snSeranoe 

see 

216 

not ceasing to be s^ 

ae. 

118-119 

tenant holding on special terms in Oudh, not 

188 

see 
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REBBDITABY TENANT— 

rent, paymeot by 

tenaet of land oeaaing to be sir becoming 
tenant of air, not 
tenant’s dieappeatanoe, on 

fictitiona entries 

tliebadar caltivating land, not when 
treepaeaer, when not 

not on sir of disabled peraona — ... 

when declared by coart ... ... 

reclamation, land let for or after, becoming land of 
matters to be proted to make the provisiona applicable ... 
rent of determination of 
in chapter IX 

payment of, not essential ... ... 

variation of ... 

how calonlsted in soil for ... ... 

rent-free grantee becoming, after decree of assessment of rent ... 

after decree of enhancement of rent of grantee 
at a favonrable rate ... 

snblet, power to 

restriction on 

encceseion to 

tenant of rent-free grantee, becomes, after fixation of revenue 
or rent ••• 

transfer by ••• ••• 

trespasser, when becomes 
HIGH CODBT or CHIEF COURT 

appeal to, from appellate decree of District Judge 
grounds of 
third 

from order of Assistant Collector or Collector, when 
from original decree of Assis'ant Collector or Collector, 
when 

reference to in case of doubt about jurisdiction ... ... 

review by, whether under s. 274 
revision by 

third appeal to, whether 
HINDU WIDOW— see bIho WIDOW 
acceleration by 
can admit tenant, when 


Pagk. 

210-211 

117 

188, 189,217 
210-211 
211 
216 
538-539 
120 
121 

85 

86 
208 
629 
208 
338 

397, 598 
638 

638 

276 

276 

229 

622 

229 

538-539 

823 
823, 824 

824 
826-829 

810 
867 
889 
843 si ssg. 
824 


in possession in lieu of maintenance from tenant, not a sub-tenant 
occupancy holding of, no presumption opfe interest “"ly 
occupancy tenant, whether becotces by completing husbands 12 
years 

perpetual lease, could not grant 

effect of granting — •" 

purchaser from, whether becomes exproprietary tenant of khud- 
kasht on sale being set aside by reversioner 


265. 257 
...195, 196, 560 


276 
255 

21, 255 
196 
196 

146 
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HINDU WIDOW— 

sale Bgainat, who acqairea exproprietary right .. ... 149-150 

selliog air, revival of sir in favour of reveraionera ... ... 116 

aablease, power to make ... ... 279 

succeeding before 1873, takea in her own right ... ... 252 

surrender of under-pruprietary righta by ••• — 83 

HINDU WIDOWS’ BEMARRIAdB ACT ... ... 261 

HOLDING— 


acquiaition of, aee ACQUISITION 

building on 

defined 

rent-free grantee’s iutereat, if included 
thekadar’s interest included 
diviaion of, see DIVISION OP HOLDING 
exchange of, see EXCHANGE 
(aee alao’BUILDING) 

HOUSE, dwelling, aa improvement 
occupying land 

IDOL- 


506, 1036 
18,26 
25 

18, 26 


18.26 
19, 27 


occupancy rights could be confened on under the Act of 1926 ... 171 

hereditary tenant ... ... 46, 189 

rent-free grantee, not liable to have rent asaesaed ... ... 630 

sir, cannot acquire ... ... 94 

tenant ... .. 46 

IMPROVEMENTS— ... ... 343 at leg. 

Act controla right to, and compensation for ... .» 94 

agreement cannot limit tenant’s right ... 94 

application for permiaaion to make ... 346, 347, 348, 349 

diaposal of application to Aasiatant Collector ... ... 349 360 

effect of order ... ... 350 

compensation for, on ejectment or diapoBacaaion ... ... 950 si ssq- 

when entitled to ... 360, 361, 353 

amount how eatimated ... 952, 363 

matter to be considered in estimating ... ••• 

condition of 
increase in letting value 
labour and capital 
length of benefit enjoyed by tenant 
reduction to be made for landbolder'a aasiatance... 
remisaion of rent 

when benefits land from which ejectment has 
taken place and other land of tenant 
ownership of land-holder or tenant, when 
by agreement 

disputed, procedure ... 


362 
362, 353 
362, 363 
352, 363 
362 
362, 354 
352 

362 

364 

367 

357 



Index 
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IMPBOVEMENTS— 




may oonaiat party in money 

• •a 

1*. 

357 

not awarded when deoree ia for poBaeaeion ander a. 183 


570 

on enhancament, for improvement made within 30 yeara 

416-417 

on reinatatement after landholder haa treated holding 

as 


abandoned 


... 

381 

on reaamption 


... 

638-639 

on wrongful ejectment 


...570, 587, 588 

definition of 


... 

18, 25 

beneficial to the holding 


... 

18 

increaae letting value 


... 

18, 26 

need not he on holding 

... 

... 

18, 26 

enitable and conaietent with parpoae of letting 


18, 25 

what are 




conetrnction of drainage wella 

... 

... 

18, 26 

dweiliog'honae 

... 

... 

18, 27 

erection of boilding for profitable ase 

of land 

... 

18 

planting of trees 


... 

26 

reclaiming, clearing, encloaingi terracing of land 

... 

18 

renewal or reconatraetion of above 


... 

18 

what are not 




embankment, water channels eto,. 

in the ordinary 


coatee of caltivation 

... 

*•> 

18-19 

grove on land 


... 

26 

will, if ia 

*•* 

... 

26 

diapntea abonli how settled 


• a. 

357 

application for 


... 

357 

natnre of 

... 

... 

367 

landholder’s consent to certain, necessary 

... 

... 

343, 344 

how obtained on ref aeal 

... 

... 

346 

application for 


... 

346-347 

nature of 

• •• 


347 

objection of landholder 



347 

who can give consent 

... 


345, 346 

landholder and landlord 

... 

... 

348 

landholder’s power to make 


... 

347-348 

with consent of tenant 


...346, 347-349 

withoat consent of non-ocoopanoy tenant 

... 

• •• 

348 

compensation payable to tenant for damage to pro- 


dnctive power 

... 

... 

348, 349 

well 

a*. 


348 

work, whether ia an, in dispnte 

... 


367 

tenant’s consent, how obtained when refnsed 

... 

... 

348 

application for 

... 

... 

348, 349 

natore of 

t 



349 
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coDseoti meaning of 
on ejectment, claim for 
oonrt what, to decree 
decree or order conditional, when 
OQttaj' on, registration of 

entry of, conolnaive proof 
application for 
nature of 
rnlee 

form of register 
persons who can make 

exproprietary tenant and occupancy tenant in Agra or here- 
ditary tenant may make any 

except certain baildiogs etc or trees ••• 
those also with written consent of landholder 
or if there is local custom ... 

exproprietary tenant may not make some 
fixed-rate tenant may make any 
hereditary tenant may not make some 

non-occupancy tenant cinnot make any except with written 
Qonsent ••• ... 

occnpancy tenant in Agra may not make some ••• 

„ ,, in Ondh may make any ... ... 

permanent tenure-holder may make any 
sir tenant cannot make except with written consent 
sub-tenant cannot make except with written consent of land- 
holder 

sab-tenant of sub-tenant cannot plant trees wit h consent of 
sab-tenanl 

tentant holding on special terms in Oodb may make any 
tbekadar. See under THESADAB. 
rent-free grantee, by 

compensation for ejectment 
restrictions on 

right to make, when in dispute 
not to diminish value 

tenant making, liable for rent ••• *** 

INDIGO planter, may be tenant, when 
INFERIOR PROPRIETOR is a landlord 
settlement with 
air holder, as 

INJUNCTION— 

declaratory suits, in, when to be issued *■' ■** 

not to be issued to court ••• 


Paoi 

349 
350, 463 
463-464 
463 
3S4-355 
355 

354 

355 

355 

356 


343 
343, 314 
343, 344 
343, 344 
343, 344 

126, 343, 344 
343, 344 

344 
343, 344 

. 343, 344 

124, 343| 344 
344 

344 

345 
343, 344 

63S 
638-639 

345 
357 
348 

346 
49 


100 

341 

348 
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INJtrS(3TI0N— 

nor to non-party 
prodace of trees, relating to, 
suit for, 

in lien of ejeotment under section 172 
against fixed-rate tenant, not 
grave holder, in case of, forum 
jnriediction in 
nature of 

thekadar’s remedy of 
INSOLVENCY of co-sharer, effect of 
of landholder, no bar 
of tenant, effect of 

INSOLVENCY AGF applicable to proceeding under this Act 
section 16 

INSTALMENT OP BENT— 
how fixed 
of rent as agreed 
no decree for, in suit for arrears 

not claimed in plaint • 

rent payable in • 

INSTBDGTION8 of Board as to 

abatement, commutation and enhancement suits 

» 

appeals, presentation, etc. of • 

court procedure 
execution of decrees 
(See also BOLES) 

INTEREST on arrears of profits, revenue or rent 
duty to award 
rate of 
of rent 

duty of court 

excess charge, compensation for 
rate 

suit for, alone 
of revenue or rent 

on revenue payable to muafidar or assignee of revenue, if 
IBBIQATION, payment for use of water for, 

JOINT HINDU FAMILY 
as sir holder 

BBsesament of members to local rate _ ••• 

member of, not a cosharer for profits suit 
presumption of Jointness *** 

rebuttable 

succession in case ofi 

suit for declaration by son against father 

tenant, may be ■" 

T. A.— 137 


439, 440, 441-' 


439, 


676, 


Paqk. 

343 
511, 590 
510-511 
511 
511 
657 
511, 657 
511 
670 
689 
491, 512 
448 
771 
448 

438-439 

438 

448 

449 
438 

406-407 

949 

960-961 

954 

685, 687 
687 
685, 687 
442, 685 

441 
440, 441 

442 
713,714 
678, 685 
683, 685 

20, 36 

100 
107 
680 
267-268 
268 
248-249 
316 
62, 248 
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JOINT HOLDINGS, no right of Barvivotahip in ... ... 265 

by reason of joiiitneia in estate with original tenant 665-266 
estate, meaning of ... ... 266 

Hinda family or group — ... 266, 267 

preaamptioD of jointness as to cuntinnation 
of cnltivation ... ... 267-268 

rebnltable, ■■■ ... 268 

cases under Act II of 1901 — 269-260 

with inheriting tenant ... ... 266.272 

co-tenants, in case of ... 265, 273 

CO- widows, in case of — 266, 273 

tenancy in common is the inle ... 273, 274, 276 

ejectment from, for ootsiandiug decree for arrears ... 495 

estoppel of zamindar ..■ ... 273 

right of survivorship, proof of ... 273 

sublease of .- — 277 


surrender, notice of 
tenancy in common, is the role 
JOINT RIGHT, action in respect of 
nnder the Ondh Act 
various Acta 
agent, by 

authority of, verbal or written 
all things required or permitted to be done 
ejectment 
enhancement 
letting 

appeals, s. 246 does not apply to 
by all coshareiB or by their agent 


366 

273-274 275 
777-778 
778 
778 
778 
785, 786 
777, 785 
780 
781 
785 
790 
778 


except when cnstom or contract allows collection 
rent by a cosharer — 778, 

proof of, necessary 
cases of contract inferred 
absentee cosharer 
redeeming cosharer 
meaning of a. 246 (2) 


of 

780 786 ilieq. 
788, 783 
781,786 
... 781, 788 

782 
786 


probably confined to rent collection suit, 
ejectment 

snit whether inclnded 
when applies 


786 

786 

787 


or by partition, and allotted to some 


co-sharers. 


excluding the lambardar 
private partition, no 

where given eSeot to 

joinder of other co-sharers as defendants ••• 


780 

... 780, 788 

778, 781, 789 



JOINT RIGHT - 


780 


Index 


defect of non-joinder, carable, when ... 
not 

in money enits 

opportunity to plaintiff to add others 
appraisement of crops 

claim for damages for ejectment nnder reversed 
decree 

enb-sectioD (3) of s. 246, application of, to what anits ... 

difference from anb-aeclion (2) 
suit for separate share of rent 
tenant, also a co-aharer 

transferee of tenaot need not be joined as plaintiff 
where co-aharer not heard of for 7 or 8 yeara 
Collector cannot prohibit co sharers from collecting rent 
co-sharers in any right ... ... 

inclndea tenancy rights ... 

person in posaeaeion nnder a civil coart decree is a ... 

declaratory snit under s 61 >•> 

ejectment snit to be by or on behalf of all oo-sharers ... 

even if one co-aharer oollocta on behalf of all, 
without COUEsnt 

co-sharer in posseaaion of absent co-sharer'a interest may 
sue alone ••• 

lambardar may bring ••• 

even though other co-sharers also make oollections ... 
lessee by some only, of 

when one withdraws, effect 

lessor, eoue of several co-sharers, may bring ... ■.. 

khudkasht land, in respect of 
mortgagor, one of several, redeeming, may bring 

under 8. 171, by some co-sharers on mortgage to other 
co-sharers, bad 

trespasser, whether some can eject 

ejectment of lessee from some of several oo-sharers 
mortgagee from tenant, after latter’s death... 

under invalid mortgage 
who ejected tenant may eject sub-tenant ... 
who ejected tenant may eject transferee ... 
who is entitled to collect whole rent from a tenant may 
sue him ••• ”* 

vendee from co-sharers can not bring 

against another co-sharer who has taken possession 

after ejectment 
when he may 


1091 

Paox 

785 

785 

789 

783 

789 

790 
789 

788, 789 
789 
783 
778, 789 
788 

780 
777, 783 

783 
785 
785 
781, 788 

781 

788 

774 

774 

783 

782 

783 
785 
782 

788 

782 

783 
782 

782 

783 

784 

781, 787 


783 

784 
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who has titf ex-proprietary rights not being claimed, may 
ene nr holder 

withdrawal by one of several co-sharera from anit, 
whether defeats it 

euhancement enit, in, all oo-aharers to join 

co-sharer alone collecting rent from ezproprietary tenant 
may sne alone 

local oosto n or contract entitling a 00 -sharer to receive hi-i share 
of the rent separately 
proof of 

wajibnlara, terms of 
mortgagee of co-eharer to join 
onns of proof to sne alone on plaintiff 
plea of nonjoinder not allowed for first time in appeal 
nor in ezecntion proceeding 
suit, at any stage in 

transferee, illegal, when a co-abarer ... 

nnder the Act of 1926 ... 

trespasser, 

one tenant may eject ... 

whether aome only can eject 
who ejected tenant may eject 
withdrawing of suit by aome effect 
JUBISDICTION, conflict off procednre in 

defect of, cannot be pleaded for the firet time in ezecntion of 
decree 

donbt, in case of, reference to High Court or Chief Coart, 

Collector, snbmission tbrongbi when 
High Court or Chief Court, order of 

to be flnal eve s** 

0. 46, C. P. 0. not applicable 

plea of payment to third person in good faith in arrears of rent 
snit 

belief in good faith mast be alleged and proved ... 

nature of 

raised in suit against under proprietor or tenant 
when not applicable 
remedy of defeated party 

when section 247 not applicable 
third party, intervention by ... ••• 

decision not challengeable in Civil Court 
joinder of 

nnder proprietor or tenant no party to snbaeqnent pro- 
ceedings a«« ••• 

plea that suit was instituted in wrong court "* 


Pioi 


783 

782 
781 

781 

778, 785 
785 
785, 786 

781 

783 
790 
790 
790 

778, 789 
789 

783 

782 

784 
782 

867 t( leg., 

718 
867, 868 
867, 868 
867 
867 


790 

792 
790, 791 

790 

791 
794, 795 

794 

793 
793 

796, 793 

790 

868 el eel' 


••• 
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Paok 


if not taken in first conrt, not to be taken in appeal, when 

a.. 

868 

if taken in first conrt, procedara 


B.e 

869 

appellate conrt, disposal by 

sue 


869, 879-880 

remand by, 

a*s 

see 

869 

order to be final 

tae 

as. 

869, 880 

when jnetified or not, 


esa 

872, 879 

liinitatiun to sectioos 290, 291 

saa 

as. 

869, 876 

snit for mesne profits 

.as 

aaa 

869-870 

aabordinate jndge may exercise pjwera of district judge 

• a. 

880 

suit to be within pnrview of the Act 


... 

869 

applicable only to snit 

... 

• a. 

869, 881 

civil, in reteune court 


... 

870-872 

revenue in civil court 


aaa 

872 et leq 

appellate court's duty 


• aa 

873 

application of sections 299, 291 


aa. 

868 et teq. 

not to appeals from appellate decrees or orders 

.a. 

878-879 

cases considered in 

»t * 

... 

873 876 

plaint allegations list 

• a* 

... 

872 

proprietary right, question of, raised in revenue court 


850 

includes right of uni’er proprietor but net of lessee 

... 

852 

in stances of 

*»e 

861, 862, 853 

issue to be referred to civil court if net already decided 


by competent court 


... 

850, 856 

civil court to dec'de issue sent 


... 

850, 856 

having pecuniary jurisdiction 


... 

855 

revenue court to accept the decision 


850, 856, 857 

appeal to civil court 


.. 

850, 858 

having pecuniary jurisdiction 


•• 

850 

procedure of appeal court 

... 


860 

not revised, effect 


.. 

858 

plea of juitertii included 

... 

• • 

851 

position under Agra Act of 1926 

... 

.. 

85] 

possession, nature of, whether land sir or kbudkasht, does not 


raise 

*•> 


850, 856 

when does not apply 

... 


856 

procedure when raised 

■ SB 


850 

rulee relating to 

... 


859-860 

untenable plea does not raise 

... 


850, 855 

snit said in appeal to have been instituted in wrong 

ooart 


868 

tenancy right set up in civil suit 

■a. 


860 

agricultural land, suit to relate to 

... 

860, 863-864 

defendant to plead tenancy under plaintiff 

not necessary 


now 

• •s 

... 

862 

issue to be referred to revenue conrt 

• •a 

... 

860 
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JURISDICTION— 

oivil oonrt to follow dadsioa 
prooedare imperative 
appeal 

not determined by competent oonrt 
plea of, meaning 
frivolona plea 
procedure on 

application of a. 228 
revieion, none, from order nnder e. 288 
rnlea relating to 

section 288 inapplicable, where ... ... 

JURISDICTION OF COURTS— 
appellate, of 

Aaaiatant-Colleotor first class wheu invested with powers of 
Collector 

Board, from appellate decree of Commissioner ... 

may reject scmmarily ... 

collector, from decrees of 2ad class Assistant Collector 

orders of above e*a sat 

orders of first class Assistant Collector in certained 
cases ander certain section 
trsoefer of appeals, on ... 

commissioner, from decrees of Collector or first class Assistant 
Collector on group B snits sea see 

orders of above ... ••• 826 

of Collector, wheu ... 825-828, 826 

nnder 8. 18 of Act 1926 ... — ^'^8 

district jndge, from appellate decree of collector, when ... 818 

original decree of Collector or Assistant Collecior 

first class in grop A cases, when... ... 810 

orders of Collector or Assistant Collector first class 

in certain cases ... 826, 8261, 829 

High Conrt, or Chief Gonrt, from appellate decrees of district 
jndge 

third appeal 

orders of Collector or Assistant Collector first class 
under as. 47, 104, 0. 43, R. I, C. P. 0. 
original decrees of Collector aod first class Assistant 
Collector when value exceeds Re. 6,000 
applications of Group F, in 
original, of 

Assistant Collector first class 
suits in Groups A, B 
Collector’s powers, when invested with 
in charge of sub'diviaion ••• •’* 


864, 865 
.• 862 
861, 658 
860, 861, 862 
861 
860 

.. 860 
861 
863 

288, 866-f67 
.. 863 


808 
819 
823 
809 
824 825 

825-826 

848 

810,814 


823 

824 

826-829 

810 

809 

807 

807 

808 
307 
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JURISDICTION OF COURTS— 

applioatiooa in Qroap D ... gQ 7 

appIicatioDB relatiog to improvement 357 

anita in Gronpa A and B ... 303 

proceedinga for ejectment ... 463-464. 535 

procaedinga on claim for court compenaation ... 432 

second olaaa ••• gg 7 

anita in Qronp A No. 1 — 6 of leas valne than 

Ra. 200 ... 837 

Collector 

acqniaition of holding caaee ... 303 , 809, 910 

applicatiooa in Qronpa D and E ... 303. 809, 810 

powers of Aaaiatant Collector in charge of anb- 

diviaion — ... 808 

anita triable by Aaaiatant Coliector in charge 

of snb-diviaion, when ... ... 808 

anita, certain, to be instituted in conrt of, when 808 

reference on, of High Conrt or Chief Conrt 

by civil or revenue courts in caee of doubt ... 8 g 7 

review, of Board ... ... 830 

reviaional, of Board ... ... g36 

High Conrt ... ... 843 

tahaildar applications in Group C ... ... 807, 906 

certain anita to be inatituied in conrt of ... ... 808, 896 

JURISDICTION, EXCLUSIVE, of revenue coorta, in all matters in 

Sch. IV anbject to a. 286 except by way 
of appeal or reviaion to civil courts aar 717 

action, on cause of, if relief obtainable in revenue conrt ... 717 

though relief asked for is different ... 717, 738 

test ... ... 717-718 

allegations in plaint or application alone to be con- 

aidered ... 718, 720, 732 

and real nature of suit, not form ... ...724, 726 732 

between parties indicatedi not ... ... 719 

CO aharera ... ... 721-722 

heir of deceased tenant ... ... 720 

surety of ... ... 720 

landholder and tenant ... ... 720-721 

proprietor and rent-free grantee ... ... 722 

declaration of proprietorship by rent-free 

grantee, no ... ... 722 

compensation, injunction against fixed-rate tenant, no 733 

competenoy of revenue court to grant ... 732 eiseg. 

declaration as to tenancy ••• 733 

of title — ••• 720 , 733 

that defendant ia not plaintiff’s tenant ... 724, 732 


867 

830 

836 

843 

807, 906 

808, 896 


717 
717 
717, 733 
717-718 


718, 720, 732 
...724, 726 732 

719 
721-722 

720 
720 

720-721 

722 


722 
733 
732 elteg. 

733 
720 , 733 
724, 732 
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JURISDICTION EXCLUSIVE— 

declaration of poasesaion aa manager 732-73} 

ejectment of tranaferee of holding ,,, 733 

extenaion to purely civil mattera not permitted ... 713 

meaneprofita ... ...721,722,732 

natnre of anit to be of thoae apeoified in Soh, IV ... 723 

tefaaal by revenue court doea not confer juriadiction on 

civil court ... 739 

removal of trees planted in contravention of Act ... 733 

a tree cut from a grove, not ... ... 733 

reaumption or ataeasment of rent under Chapter IX ... 637, 729 

review of hie decree by collector againat, no — 729 

specific performance ... 733 

specified performance of lease 733 

that revenue court decree ia wrong or void... ... 729 

triable by civil and party by revenne court... ... 733 

validity of coreoaat ia lease ... 733 

value of trees wtongly cut ... 733 

applications triable exclusively by revenue courts, for 717 

acquiring land of tenants ... ... 302, 303 

adjudication aa to price of crops elected to be pnr- 

chaaed on tenant’s ejectment ... ... 466 

arrears of rent or ejectment ... ... 469, 486 

collection of rent aa revenue ••• »ss 456 

declaration and demarcation of land aa air under the 

Act of 1926 ... ... 89 

demarcation of air ... ... 

deposit of rent ••• ••• 

deputation of officer to make appraisement, etc. of 
crops ... 

determination of rent on partial ejectment or surren- 
der 

determination of value of crops etc. ... 
ejectment of non-occupancy tenant for arrears of 
rent 

for unsatisfied decree for arrears of rent 
under s. 175 

exchange of land, to give effect to 
exchange for consolidation of cultivated area etc. 
improvement, permiasion to make 

by landholder a*a 

by tenant 

registration of outlay on 
right to make, etc., establishment of ... 

settlement of disputes as to ... ... 


117, 119 
432 

435 

387 

464 

486 
489 
511 
299 300 
300 

348 

346 

354 

367 

357 
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JURI8DIOTION EXCLUSIVE— 

iDjnoctioD relating to trees ... ... 357, 358 

ocoapanc; rights, reoordiog of, ander the &ot of 1926... 174 

ownerehip of treee ... ... 358 

payment or refand of rent deposited ... ... 433 

recoyery of posaeaeion ander a. 294 ... ... 882 

remission of revenae ... ... 382 

review of jadgment ... ... 830, 831 

I'oviaion ... ... 836, 843 

earrender, eervice of notice of ... ... 360 

oaae triahle partly by revenae and partly by oivil coart, latter to 

try ... ... 723, 733 

oivil ooart can not get aside competent revenoe coart decision in 

matters within its exoiaeive jnrisdiction ... 726, 729 

althongh ordinary cognizable by civil coart ... 747 

can declare that a decree is not binding on heirs ... 729 

or a enit to act aaida a decree or order of revanae coart, 

for fraad, whether ... ... 730 

cases reviewed ... ... 730-732 

a aait to declare revanae coart deciaion wrong ... 729 

plea of want of, in civil coart cannot be pleaded for first 

time in execation eee 718 

refaaal of revenae court to exercise, does not confer 

jariadiction on oivil coart ... ... 730 

when proper plea not raised in revenae coart ... 729 

coeharers, enita between ... ... 721-722 

by, for arrears of revenae paid ... ... 680 

joint poeseaaion ... ... 721 

mesne profits, no ... 721-723, 732 

mortgagor against mortgagee, no ... ... 721 

profits wrongfajly received by vendee, no ... ... 721 

aeltlemeot of account and share of profits ... ... 700 

tenancy, coshsrers in, no ... ... 722 

lambardar, enit by, to recover arrears of revenae ... ... 673, 679 

qnestioniog etatae of ... ... 721 

landholder and tenant, eaite between, 

by landholder for arrears of rent ... 

commatation of rent 

deolaration of right of tenant ... 

incideute of tenancy 

determination of rent ... 

ejectment for breach of condition 
detrimental act or omiesion 
illegal transfer or eabletting 
enhancement of rent 

injnnction, compensation or repair of damage 


442 
393, 411 
332 
334 
386 
504, 606 
504 

... 498 

393, 414-416, 416 
610-611 


T. A.— 188 
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JOBI8DIOTION BXOLUSWB— 
kabnliat 

Betting aside notice of sntrender 
by teoant 

for abatemeot of not 

coupensation for esceas rent realised etc 
credit ing rent 

irithholding receipt or not retainiog connterfoil 
panishment tor habitnal refnaal or neglect give 
receipt 

pnoiabment for illegal entry on holding ... 

declaration of tenanoy or share in tenancy ... 

of incidents of tenancy... 

written lease 
wrongfnl ejectment 

mnafidar or asaignea of ravenne, snit byi for arrears ... 
natnre of suit or application specified in Schedule IV . 
allegations in plaict, main test 
jnriadiction extended ... ... 

e. g. adoption to teoant 

person named not tenant, no ... 

bat another is ... ... 

tenancy has determined ... ... 

plea of, distingoiahed from ooe of res judicata ... ... 

proprietor and rent-free grantee, anit between ... ... 

for aaseasment of rent or revenne ... ... 

ejectment of grantee ... 

enhancement of rent of land held at a favoarable 

rate of rent 

s. 242 no bar to application nnder a 144 C. P C. for restitntion ... 
aaperior proprietor, salt by, for arrears of rent or revenne, etc. ... 

aaretiea, not to be ened in revenne conrt ... ... 

tenants, anita between, for division of bolding ... ... 

profits, no ■•a aee 

rival ... ... 

treapaseer, anit for ejectment of, and damagea ... 

oivi] or revenne court ... ... 

KABDLIAT— 

right to written ... 

EABZADABl BIGHTS 

connotation of ... 

enhancement of rent of holding ... ... 

grantee of, whether liable to ejectment by notice ... ••• 

nature of 


Paqi 

... 304 

... 360 

393, 412, 413, 414 
or wrongly 

713 

715 

716 

... 716 

... 313 

334 

... 304 

670 
682 

717, 723 St tsq. 
718, 724, 732 
723 

723 

... 724 

724 
724 

... 735 St leq. 
... 722 

613 
613 

613 

719 
684 

720 
293 
732 

323, 726 
538 
656-668 


619, 620 
619, 620 
524 
106 
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KA8WAB BAJA PABQANA— 

Kaswar Baja Act 

definition of esproprietary (eoant 
^ fixed-rate and pre-iettlement ooonpanoy tenant 

groveholder 
record of righta 
rent-free granta 
«»■ 

nnderproprietor 

rent-free grant chapter not applicable to 
KHAIKABS, tenanta in Enmann 
KBANA aUMARBB, 

KHBRGUI 

KBCDKA3HT LAND— 

allotment of, on partition, createa tenancy right, when 
aa air 

coaharer cnltivatiog more than his share, in profits snit 
defined 

entry of land as, on 7-9-1926, makea it Hr 
exproprietary righta in, see BXPBOPBIBTABY TBNAST 
holder of, not to be treated aa non-occnpanoy tenant 
whether land is, does not raise qaestion of proprietary title 
KHDDKASHT LAND— 


Pau 


3 

4 
4 
4 


3, 4 
4 
4 

4 

4 

888 

... 1024, 1025 
1024 


61 

88, 89, 97, 98, 107 
702 
19, 27 
100, 101 
136 
516 
850, 866 


possession of, after its allotment to another cosharer on partition... 647, 548 
profits salt in, profits of to be accoonted ••• 698 

rent of, and ot gir, in profits salts to be taken in to acconnt ... 698, 702 

EUMAUN, areas in, excepted from operation of the Act ... ... 888 

tenancy law in ... ... 887 

Tenancy Bales ... 888, 1010 et sag. 

First Schednie ••• 1016 et sag. 


Second Schedale 
Third Schedale 
LAKHIRAJ land 
LAMBABDAB— 


1021 
1021 
602, 606 


accounts to be produced and proved by, in profits cases 
failure to prodace, presamption 

prodnction of siyaba not enoagh ... 
mode of proof of ... 

omission to keep, evidence of miacondnot 
patwari’e siahas, by 
receipts coanterfoils 
plaintiff to prove items ancollscted 
throagh miecondnct 
proof of, see PROOF OF ACCOUNTS 
Wtoffi, if can be claimed 


... 694, 705 

706 
706 
694, 695 
693, 694 
694 
705 
694 
692 

... 695-696 
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LAMBABOAB— C 

agent of other ooeharera, no 
aarign of, inclnded 

anthoriae may, to pnt np kntoha honae 
colJeotioD of rente and profits by, proof of 
oosharer, is • •• 

persons who are, see COSHABEB 
deoision against, when binding on ooaharers 
definition of 

landholder, is, 
what it inclndes 
who has ceased to be 

eject, may, for ontatanding decree for arrears 
fee of, recovery of 

collecting coaharer, paying revenue, from ... 
expenses, in addition 
five per cent 

nsafiaotaary mortgagee who has collected and paid 
nne, no ,,, 


reve- 


Ptn 

776 
673 

777 
6»«-696 


744, 746 
17 
51 

673-674 
674 
693 
675, 677 
677 
699 
677 


...692-693, 


incompetency of, to ene for profits on behalf of coaharers 
interest, award of, in profits or revenne oases ... 
landholder, is 

miscoodnct or negligence of, liability for ancollected assets 
allegation and proof of »»• 

evidence to prove, a qnestion of law 
liability for whole remaining ancollected ... 
lowness of collection, inferred from 
mast be, of lambatdar 

heirs, liability of, extent of 
onus to prove amoant not collected throngh 
procednre in oases 

decree execntable against air, to what extent 
lambardar to file acconnts 

omission as proof of ..• 

with explanation as to shortage ... 
right of plaintiff to show miscondnot or negligence 
proof of lowness of collections 

noncolleotion from tenants ... 

omission to keep aooonnts ••• 

non-realisation of decrees 
siaha as evidence 

question of, mixed of law and fact 
persons who may be sued under section 230 

ro-sharer, mere, no sen 

heir * 


686 , 

687, 691, 


693, 

693, 

693. 


693. 


687, 


702 

687 

51 

693 


693 
692 
692 

694 
692 
694 
694 
694 
694 
694 
694 

692 

693 

694 

693 

694 

695 
691 
691 
691 



LAMBABDAB— 


I^<DC 


1101 


liability of, for miioondaet of deocaaed 

decree confined to aeaeta of deceased ... 

lambardar 

peraons who may aae ander aection 230 
co^harer 

assignee of 
transferee of 

trespasser in possession of share of, if, 
asafrnotnary mortgagee 
manager of trust 

mortgagor depositing money ander section 83, T. P A 
owner, not when dispossessed 

person in cnitivatory possession of some khndkasht, no 
receiver in insolvanoy, no 
vendor of property preempted, when 
powers exerciseable by 

acts in management of estate 
in the interest of co sharers 
collection of rent and other does 

contract or nsagea to the contrary to be proved •» 

interference with co-sharers in collecting rent of excln- 
sive patti, no ... 

shamilat land, of 
ejectment of tenants 

even after disrnption of jiiot Hindn family 
even if co-sharers collect rents ••> 

rent free grantee or grantee at a favourable rate ... 
trespasser ... 

enhancement of rent 

grove sod trees, can not cut or sell, when 
khalsa land admission and ejeolment o* tenants... 
lease) what, may grant, when 
mortgage mahal; cannot 
cases considered 
partition, after 

performance of acts incidental to management ... 
permission to erect building on bolding, cannot grant 
when 

rent, may sue for 
sell co-sharer's share, cannot 
settle tenants 

tenant, may authorise, to put up kacbcha bouse... 
theka, cannot grant, when 
promts, claim for, is personal against 


692-693, 694 
693, 694 
687, 691 

687, 688 
688 
688 
689 
689 
6B9 
689 
689 
688 
689 
689 

772 
772, 774 

776 

772, 773, 779 
732-733 

773 
773 

772, 774, 779 

773 

774 
772, 774 

774 
772 774 
772, 774 

785 
774, 776 

776 
775-776 

770 
772 774 

772 

446 

775 

560) 772, 774 

777 
772 

, 700 
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LAMBABDAB— 

decree Bgaiost widow for, not exeootable against reversioners 
proof of accoanta filed 

by prodaction of rent-roll 

patwari’e evidence ... ... 

siaba ... ... 

state of crops, condition of tenancy, political canses, etc 
margin allowable for non-collection 

proof of ... .» 

right to sne for arrears of rent 

withont proprietary interest in the land, no 
snit against, for settlement of acconnts and arrears of profits by 
co-aharer 

(see CO-SHARBB, PROFITS), 
acconating in 

accoanta of all the years in snit to be taken together ... 
credit side ... 

actnal collections ... 

of past year collected daring years in soit 
profits of lir and khndkasht in possession of 

co-sharers 

sayar income ••• ••• 

weighment does ... •>* 

debit aide 

collection expenses ••• 

extent of ... 

expenses of food, clothing, snpplied, no 
fareral expenses inenrred, no ••• 

aet-off whether claimable 

village expenses ••• '** 

natnre of 

basis of, different from that of mesne profits 
exclnaive revenne coart jarisdiotion 
0. 2, r. 2, C. P. 0., applies 

suit by, for arrears of revenue or rent or village expenses, and dues 
against co-sharer 

account of rent receipts when gone into ••• 

not after perfect partition 
other oosbarers joined 
person no longer a oosharer ••• 

0. P. 0., 0. 2, r. 2, applies 
dues allowable 

lambardari fee 

law expenses - ••• 

village expenses - ; 'n 


Paqi 

691 , 700 
694 
694 
699 
694 , 695 

694 
696 

695 
446 
446 

687 

695 It leg 

696 

694 

696 

698 

698 

696 

697 
6^7 
6'‘5 
695 

695-696 

697 

699 

700 

699 

700 

B13 
678 

678 

679 

676 
678 

677-678 

677 
677 
677 
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Paok 

LAMBARDAB— ' ' 

iotereat awardable ... 676, 676 

joinder o£ olaima againat aevaral co-ahatera for different aama, 

no ... ... 679 

aa coaharer and aa lambardar, no ... ... 680 

nature of aoit ... ... 678 

revenne need not be actnally paid ... ... 676 

anit by, for aame againat joint lambardar ... ... 679 

iiatnre of anit ... ... 680 

title of, whether can be referred to civil conrt under a. 286 ... 864 

LAMBARDABI duea ... 699 

feea, amount of ... ...677| 678, 679 

suit for ••• ••• 677 

LAND— 

added to or taken away from U. P., right in 
defined 

abadi aite not included in ... 

let or held for growing cropa 

preaent naer not material ... ... 

buildinge not included in ■•> ••• 

noleaa improvementa ”* "* 

inoludea grove land ••• 

land for growing thatching graaa not inoluded ... 
meaaure, landholder’a right, to 
paature land 

plot for growing vegetable ••• 

ainghara tank ••• “• 

other land covered by water .•• ••• 

free from liability to aaaeaameot of rent or levenae or enhanoement 
of rent under chapter IX 
LAND ACQUISITION ACT, aeotion 16 
LAND REVBNDB, aee BBVBNUB 
LAND BBVENOB AOT 

chapter IV, chapter V 
chapter X 
aection 4 
36 


19, 27 »i »«q., 54 
28 
19. 28 
28 

... 19, 28, 29 

... 19 

19 

... 30 

... 312 

19, 30 
27 
19, 81 
19, 31 


614 
288, 289 


56 

68 

78 

79 
86 
87 

103 


... 17, 19, 408, 420, 640 

420 
640 
854 

... 338, 548, 671, 591 

... ... 610 

... ... 382, 383 

... ... 640 

... ... 383 

614, 619, 620, 621, 627, 629 
382, 383 

... ...388, 389, 397 


••• 
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LAND REVENUE AOT— ! 

aeotion 126 ••• 

141 "• 

150 
161 
201 

233 

234 

LANDHOLDER 

and landlord 

and tenant, agreement between, reatriotione on 
aaeignee of rent la not except from certain pnrpoaeB ... 
cannot ane tranaferee of tenancy for damagea 

compenaation payable by, for refnaing or neglecting to deliver receipt 
conaent of, to improvementa, when neceaaary 

application for ... 

procedure when lefnaed ..• ... 

oovenanta between tenant and anbtenant when binding on, on 
extinction of tenant'a intereat ■at ••• 

declaration of tenancy, enit againat 
by 

of incidents of, against or by ... ... 

decree, for atreara of rent, may execute without Insolvency Court’s 
permission ... ... 

definition of ae* 

division of tenancy or rent not binding on, without conaent ... 
eject, may 

improvemeot by, restriction on 
right to make 

tenants’ consent when neceasary 

how oDtained when refused aes ••• 

improvement, payment for, by, on ejectment of tenant 
consent of, to, 
kabuliat, right of, to 
suit for 
lambardar is a 

lease, duty of, to give to tenant ... 

suit for ... ... 

notice to, of intended acrrender 

or rent enhancement... 
may inatitule suit to contest 

option of, to purchase crops and trees standing on holding when 
taking delivery 

penalty for collection of rent remitted or suspended ... 

habitual refusal or neglect to give receipt ... ... 


Pass 

888, 389 
421,426 
454 
514 
640 
721,854 


99 

83 s( teq. 
19, 21, 31 
243 
715 
343, 344 
346 

346 

28B 

313 

332 

334 

242 
19,31 
293. 296 
460 
345 
847,348 

347 

348 
S50, 463 
393, 944 

304 

304 

51 

304 

304 

359 

360 
360 

464 

715 

716 



Indek 


llOS 


LANDHOLDER^ 

illegal entry apon holding 

peraona who are *” 

aaaignee of rent, when 
lambardat 

••• ••• 

manager exproprietor of trnat 

mortgagee letting land to mortgagor ,,, 

peiaon to whom rent payable 
thekadar in poaaeaeion 

••• ••• 

nanfmotnary mortgagee 
power of, to aot throngh agent 

apply for ejectment for arreara of rent 
of non-occnpanoy tenant 
buy cropa on ejected holding 
enhance rent 

••• 

under Canal and Drainage Act 

have rent fixed on part of holding on partial ejeotment or 
anrrender 

improvement, to make 

re-enter on holding abandoned after notice ... ... 

or settle tenant 

eet aside voidable anbleaae ... 

ane for commutation of rent 

declaration of tenancy ... ... 

of incidenta of tenancy 

ejectment for breach of condition ... ... 

detrimental aot or omieaion ... ... 

illegal enblettiug or tranafer ... ... 

enhancement of rent 
kabuliat 

rent, apportionment of, in case of partial ejeotment or 
surrender 

right to demand leaae from 

euit for ... ••• 

measure land of holding ... ... 

recovery of arrear of cent or canal dues aa that of land 
revenue, apply for 

wrongful ejeotment by, suit against 
LANDLORD— 

(see also LANDHOLDER), 
acquisition of tenant’s bolding by, see ACQUISITION 

and landholder auu 

defined 

in chapter IX includes certain under-proprietora 
exchange land with tenant, may 

exproprietary rights of, in air and kliudhasht, on transfer 
T. A.— 139 


Paoi. 

716 

31 
51 
51 
44, 47 
19, 43, 60 
51 
50-51 
86-87 
469, 483 
486, 489 
464 
289 


387, 388 

347-348 

378 

378 

289 

289 

332 

334 

504 

504 

498 

289 

304 

387, 388 
304 
304 
312 

466 

570 


302, 303 

aaa 

19, 31-32 
601 
299 
135-136 
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LANDLORD— 

relinqniahment a£, by ... ... 

fixed-rate tenancy and permanent tenure, presumption as to be- 
tween, and tenant ... ... 

grove, grant of land by, for plantlog 

hereditary tenant’s land may be acquired for, for certain purposes 
improvement by tenant with consent ... 

without consent 

powers of. to make ... ... 

inferior proprietor included in 

occupancy tenancy may be acquired for him for certain purposes... 
penalty on, for collection of rent remitted or suspended 
rent-free grant by 

right of, to apply for recovery of arrears of rent or canal dues as 
those of land revenue 
sir, acquisition by, under the Agra Act 

in land personally cultivated for 12 years before 1st 
January, 1902 ••• 

10 years after 7th September, 1926 ... ... 

limit of such acquisition ... ... 

on 7th September, 1926 and recorded as khudkasht, 
under the Ondh Act 


Pagi 


169 


128-129 


LISASB- 


atteetation of| in lieu of registration ... 

■■ compromise in court ... 

rules for ... 

contents of ... 

counterpart of, right to demand 

form of ... 

suit for 

definition of 

counterpart or kabuliat included in ... 
demand for, right to make ... 

of landholder 
suit for 

ejectment of holder of, after expiry of term 
exproprietary rights, not arinng from ... 

for term, natore of tenancy created by 

exceeding one year, to be by registered instrument 
convents and conditions to be inserted ... 
form of 

grant pf, by Conrt of Wards 

manager, when 

ziladar of *cs 

by guardian of a minor • •• 


347 
27. 348 
347-348 
100 
302, 303 
715 
601 

456 

89 

... 89 

89, 98 
89, 90 
89, 97, 100, 101 

90 

... 306 

.109-312 

...312, 921-922 
304 

... 304 

895 
304 
19, 32 
19, 32 
804 
304 
304 
612 

137, 153, 154 
190 
306 
304 

•at 

304,895 

... 208, 660 

660 

... 208, 660 
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Paob. 

by zamindar’a boo 


aaa 

208 

holder o£, ejected &h uoa-ooonpftooy tfiDAot After expiry of term 

aaa 

612 

ID execution of rent decree 


aaa 

801 

rnlee relating to 


aaa 

803-804 

statna of lessee aa non-occnpancy tenant 


aaa 

802 

khar, of 

• as 

aaa 

305 

lambardar, power of, to grant 

• se 

aaa 

774 

perpetnal, statna of lessee 


aaa 

191 

grant by Hindn widow, effect of 

■ sa 

aaa 

196 

of sir, whether oanaea loas of character 


aa. 

94 

rent-free grant, whether can make 



608 

reatrictiona on, which are void, see iGBBBUBNTS 


- 

83 

registration of, when necessary 

ass 

aaa 

305 

under repealed Acta 

aaa 

... 

305 

rights conferred by, whether may he larger than mentioned in 

the 


Act 

aaa 

aaa 

84, 86 

freedom from ejectment 

aaa 

aaa 

86 

enhancement 

aaa 

aaa 

86 

heritability 

aaa 

aaa 

86 

transferability 

aaa 

aaa 

84,86 

snit for. 

aaa 

aaa 

305 

nature of 

aaa 

aaa 

304 

procedure etc. 

»aa 

aaa 

305 

thekadar can grant certain 

aaa 

aaa 

663 

under repealed Act 

aaa 

aaa 

663 

written, right to 


aaa 

304 

LEGAL PBAOTITIONEBS— 

instructions regarding appearance etc. of 

aaa 

aaa 

960-961 

rules regarding payment of fees to 

aaa 

aaa 

957-960 

schedule of fees 

aaa 

aaa 

958 

LEGAL BBUEMBBANGEB ACT 

aaa 


610 

LIMITATION— 

Act does not revive right or remedy barred at the 

commencement 

6 

of it 

aaa 

... 

for appeals 

aaa 

... 

917 

for applications under 

sections 15, 16, 52, 53, none 

aaa 

aaa 

yuu 

54, none 

aaa 

aaa 

910 

54(4) 

aaa 


910, 911 

under Agra Act 


aaa 

911 

70, 71, none 

aaa 

aaa 

908 

77 


aaa 

908 

79(a) ox (d)i “0“® 

aaa 


908 

79(5)or(«) 

aaa 


909 


- 


*\ 
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LIMITATION— 

MOtioDS 80« 81, none 

«#• 

aaa 

PiOI. 

909 

84 

• aa 

•aa 

906 

91(4), none 

• ee 

••• 

910 

95| none 

• ea 

•aa 

918,914 

Qnder Agra Aok 

• •• 

aaa 

914 

137, 138(4), 148, none 

aaa 

• •• 

906 

164 

• aa 

• •• 

910 

160, none 

• •• 

• an 

912,914 

under Agra Act 

• •• 

••• 

914 

163 

• •• 

• aa 

906 

168 

• •• 

• aa 

912, 914 

under Agra Aot 

•aa 

• aa 

914 

169 

••• 

• •• 

906 

170 

••• 

• aa 

912, 914 

under Agra Aot 

••• 

•aa 

914 

175, none 

aa# 

aaa 

906 

294 

•a# 

•aa 

913 

for execution of decreea 

• aa 

912-913 

914-916 

under Agra Aot 

•a# 

aaa 

914 

for monqr 

aa# 

aaa 

913 

exceeding Be. 500 

• aa 

•aa 

not exceeding 

aaa 

••• 

918 

not for money 

•at 

aaa 

913 

for reriew of judgment 

•a# 

•aa 

913, 916 

for revieion, none 

aa# 

•aa 

913 

UBUally, (in Board) 


•aa 

843 

for ouita and other proceediage apeoified in Fourth Schedule 

aaa 

806 

for auits under 

eectione 49, 65, 69, 60, 61 63, none... 

• aa 

900 

86 

• •• 

• •• 

990, 904 

under Oudh Aot 

• a# 

• •• 

904 

94 

aaa 

• •• 

900 

108 

aaa 


901 

113, 114, 118, 116, 117, 

118, none 

aaa 

901 

140 

aaa 


896 

144, 148 

aaa 

... 

896, 899 

under Agra Aot 

• •• 


899 

149, 162 

• 1# 


896 

164(4) (i) 

aaa 


896, 899 

under Oudh Aot 

• aa 

••• 

899 

163(6), 169 (6), none 

• •a 

• •• 

897 

aAI 

171, none 

••• 

ea# 

901 

172, 174 

•aa 

aaa 

897 

■ 179 , none 

•♦f 


901 



LIMITATION— 


Pagi. 


MOtiODB 180 

ee* 

902- 

903, 904-906 

tinder Agra Act 

aae 


904 

183 

eea 


903. 906 

nnder Agra Act 



906 

nnder Oadh Act 

■ aa 


905 

190, 192 and 190, 194, none .. 


903 

190, 196 

a.a 


903 

224 



897, 899 

under Ondh Act 

... 


899 

226 



897, 899 

nnder Ondh Act 



899 

226, 227, 228 



897 

230 

ae. 


898 

231 

aaa 


898, 899 

nnder Ondh Act 

a»a 


899 

936(fl), 236(i), 236(c), 236(<1), 286(c) ... 

898, 899 

nnder Agra Act 

ata 

aaa 

899 

period of, period of enapenaion of rent to be exoinded from 

aaa 

419 

profita anita, in, rnna from what time 

eea 

aaa 

689 

enita to be brought within limitation preecribed by the Act 

aaa 

806 

LIMITATION AOT, application of aectiona of 


aaa 

804 et $»q. 

Article 120 

a»e 

aaa 

688 

130 

• ea 

aaa 

607, 614 

142 

eea 

aaa 

682 

144 

an* 


582, 806 

182 

aaa 

aaa 

489 

Para IV 

aaa 

aaa 

396 

aeotion 4 


ana 

804 

5 

• a. 

671, 766, 804 

applicable to anita also nnder thia Act... 

aaa 

804 

6, 7, no 

aaa 


806 

12 

aea 

laa 

804, 806 

14 

aaa 


804, 80 5 

whether appliea to appeala 

ana 

aaa 

806 

16 

aaa 

aaa 

804 

18 

aaa 

aaa 

806 

23, no 

aaa 

aaa 

806, 806 

in Ondh 


aaa 

806 

26, who can preaoribe for eaeement nnder 


aaa 

44 

28| no 



806 

LOCAL EXTENT of the Tenancy Act, see nnder AOT 
LOCAL GOVERNMENT, power of, to 

appoint officer for emergency etc. 

aaa 

aaa 

419 

ipireat him with certain poweta 


aaa 

419| 420 
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LOCAL GOVEBNMENT— - - 

appoint rent-rate officer ••• -v 40s 

empower kirn to decide enita for determination, oommatation 

etc of rent ... ... 409 

confer on first claee Aeeiatant Collector powers of Collector ... 808 

declare a payment to be a ceaa ... ... 388 

declare that rents etc. may be recovered as revenne ... ... 456 

make rales for certain parposea ... ... 881 

rales made ••• ••• 921 et leq. 

obligation of, to print and supply receipt boobs ... ... 432 

order determination of rent ... ... 408 

vary daration of rent-rates ... ... 408 

prescribe dates for delivery of possession in execntion of ejectment 

decree or order ... ... 568 

dates prescribed ... ... 569 

prescribe dates for divieiao at profits •" 685 

dates prescribed ••• sss 685, 686 

remit revenae and rent in proportion 453 

right of, to aasesB revenue io accordanoe with Land Sevenae Act 

not affected by Chapter IX — .» 640 

sanction collection of ceaa ... ... 382 

LOCAL BATE, aaseasment to, aa affecting sir ... ... 88, 104 

in case of members of joint Hindu family ... ... 101 

LOCAL BATES ACT ... ... 20 


MAHAL, definition of 

eale of, in execution of decree 

MALBA 

MALIEANA 

MANDA DABl tenure, nature of 
iutrsneferable 

MABWAT grant 

holders of, not occupancy tenant 
nature of 

MEND Bate 


17 

...891, 893-894 
1022 

62, 63, 72, 444 
246 
246 

... 69, 522, 530 
186 
69, 71 
444 


MEBGBB 

extinction of tenancy caueed by 
of fixed-rate tenancy 

of proprietary rights by tenant’s acquiaition 
of underproprietary rights, when 
pre-emption affected by 
revival of merged rights 
MINOR, defined 

power to sub-let, reatrictions not applicable to 


... 126-127, 282, 284, 286 
...126, 127, 287 




286, 288 
17 
277 



Index 


nil 


MOBTGAQE, naafraotaary 

exproprietary rights arise on 
extioctioD of, on oeaaer of tenaol’a interest 
mortgagee becomes trespasser 
when Dot extingaiehed 
forbidden, effect of 
occapancy tenancy, of 
covenants in 

personal covenant 
security of other properly 
to pay, how far enforceable 
to sell, not enforceable 
types of principal 

occupancy tenancy and transferable property, of 
rent-free grant, whether can make 
sir, of whether canses loss of character 
successive ... 

MORTGAGEE 

can admit to tenancy or hereditary tenancy 
cultivating land ie not a tenant 

after redemption, when a trespasser 
illegal, ejected as non-occupancy tenant 
leasing land to mortgagor ia latter’s landholder ... 

of co-sharer is a co sharer 

of proprietary or under-proprietary rights, not a tenant 
even if paying revenue ... 

unless zar i-peshgi lessee 

possession of, over mortgaged exproprietary holding... 
rights of, after redemption 

on extinction of tenant’s interest 
position of 


Page. 

la?, 138, 139, 144 
288 
290 
288 
234-236 


... 236 el eeq. 

239 

240 

...239, 240, 241 
239 

...236, 239-241 

241 
608 

91 

233 

194, 195, 215 
51 

548, 549, 550 
514 
44, 47 
675, 676 
20, 43-44 
... 44 

44 

148, 162 
...548, 549 550 
288 
292 


under forbidden mortgage 
sublease by 
sir, not acquirable by 
sir-holder, cannot be 

sub-mortgage by 

sub-tenant, cannot be ejected by mortgagor as 
tenant of, not ejectable as non-occupancy tenant 
tenant, power of, to admit 
trespasser, cannot be ejected by mortgagor as 
usufructuary, of holding, receiving rent is landholder 

of occupancy or fixed-rate holding, not tenant 
zaminder 

wrongful ejectment, right of, to sue for ... 

when holding intransferable, no 
transferable, if 


234, 235 
235 
94 
36 


235 
243, 514 
518 

194, 195, 215 
514 

51 
of 

52 
572 
572 

572, 573 
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MORTQAGOB 

cannot eject mortgagee as anb-tenant 
aa tteapaeaer 

payment by, if rent 

redeeming, whether can eject for arrears of rent 
rights of, nnder forbidden mortgage 
tenant of mortgagee, may be 
MOTERANA 
MUAPIDAR— 

arrears of revenae, aait for 

between different kinds of proprietors 
charge not created by decree in snit 
mnafidar, against, who has collected 
nature of 

interest not allowed 
when in civil ooart 
muafi hhairaii 
muafi khtdmati, entry as 
person whose revenae has been remitted is 
tenant, is not 
anderptoprietor, is not 
MUKADDAM 

as sabordinste proprietor 
aa samindar 

MDEADDAMl tenure, natare of 

inheritable and intransferable 
MDTAHUBBFA 
EAMSAR 


243, 614 
614 
46-47, 48 
494 
235 
46, 47 
382 


684 
632, 633 
129 


63 
62,63 
63, 246 
246 


cash, holder of, conld be an oconpanoy tenant 


aaa 

183-184 

dsAi 


aaa 

69, 61 

ezproprietary rights in 


aaa 

147 

holder not paying rent, not anderproprietor 

... 


81 

how arises 

sas 


606 

tsiai 

sea 

aaa 

69 

meaning of 

M. 

saa 

606 

proprietary rights of vendor reserved with payment of revenae 

as. 

604 

without payment of revenae 

ana 

aaa 

604 

reservation of land to vendor for support 

aaa 

saa 

605 

rights 

. . • 

eae 

71,72 

tankhai 

aa. 

sao 

69 

tenant, holder of, is not 

a»a 

ess 

43 

anderproprietary rights in 


aaa 

57, 69, 81 

NA8LAN BAD NASLAN, implication of the expression 

aaa 

saa 

76 



Index 

MAT7TOB LAND 

enforcement of condition relating to 
under repealed Acts 
righto aa to 

ace 

see 

1113 

Pa«. 

86 

86 

righto under contract not aflPected 


see 

84, 85-86 

non-ocodpanoy tenant 


••• 

84 

abatement of rent of, aee ABATEMENT 
defined 

ejectment of, aee under EJECTMENT 


... 

182, 227 

enhancement of rent of, aee ENHANCEMENT 
improvement by, aee nnder IMPROVEMENT 
intereat of, heritable bat not traneferable 



229 

onna of proof when higher righta olaimed 

act 


520 

peraona who are 

groveholder, for certain pnrpoaea 


• as 

227-220 

nnder the Agra Aot 

... 


646 

khndbaeht holder, no 

tea 

aaa 

516 

mortgagee, when 

• •• 

see 

228 

nantor land, holder of 

vac 

see 

228 

paatare land, holder of 

aee 

aee 

228 

einghara tank, holder of 

see 

aaa 

827 

NOTIOB- 

^ abandonment, on, by landholder 

aCC 

ace 

878 

arieara of rent, to pay or be ejected for, 

e»» 

aaa 

469, 486 

See also ander EJECTMENT 

arrears of rent decree outetanding, in esecation by ejeotueDt 


483, 489 

See alao nnder EJECTMENT 
depoait of rent, of 


ace 

483 

(See alao under DEPOSIT OF RENT) 
ejectment, of, non-oconpanoy tenant 


511 

See alao under EJECTMENT 

anrrender, of 



.H59i 864 

under ejectment chapter 

aee 

see 

466 

con tecta of 


eae 

466 

duplicate, to be filed 


aaa 

466 

manner of aervice of 


aaa 

467 

not throngh poat 


•a. 

467 

peraonal, aa far aa poaaible 

• •• 

aaa 

467 

OCOUPANOT right, 

Bcqniaition of, by widow, completing 12 yearn' occnpation 

aaa 

21 

air cultivator vendor not anaerting exproprietary righta 

aee 

156 

created aa couceaaion to certain owners (in Ondh) 

B*' 


181 

loss of the under the Oudh Aot 

aea 

... 

188 

in Maharaja of Benares domain 

aCe 

aaa 

6 


T. A.— 140 
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OCCUPANCY TKNANT— li 

abatement of rent of, see ABATEMENT of Kent ' 

' ' acqaieitioD of holiiing, by landlord, aea ACQUISITION 
by widow ... 

conferral of right of (noder Act III of 1926) 
for ounsideration or by gift 
power of, coaid not be delegated 

withont necesaity conseot, effect 
regietertd inatiament, only by 
(noder Ondh Bent Act, 1866) 

by registered ioHtrameot only ... ... 

decrees againet, how far execntable ... 

definition of ... ... 

noder the Agra Tenancy Act of 1926 
under the Ondh Beni Act, 1886 
enhancement of rent of — see BN HANCBMENT 
Government estate, tenant of land in, is 

meaoiog of, ... ... 

except in Bnndelhhaud sss 

, I uaznl land ... ... 

gtoveland, rights of, in, no 
holder of cash nanker conld be (in Ondh) 
improvement, what, may make, see IMPBOVEMENT 
interest of, heritable bnt not transferable ... ... 

land over which right conld not be conferred ... .. 

groveland ... ... 

pasture land •as nts 

Ondh Bent Act, noder, conditions eseential for being 
, ersons who conld confer rights of (onder Act 111 of 1926) 
conrt of wards 

only for consideration 

guardian, certificated, of minor witli sanction of district 
judge 

Hindu woman with consent of nearest reversioner ... 
litigant with sanction of court 

lambardar with ooncnrrence of co-sbarers or sanction ... 
landlord 

when conld not confer occnpancy rights 
manager of joint liindn family with consent or sanction 
manager of Innatio's estate with sanction 

mortgagee | other’s consent 

mortgagor j 

permanent tennreholder 

thekadar »• 

persona' on whom right conld be conferred (under Act III of 1926) 


Page. 


i-.O 


21 

170, 171-172 
- 171 
171,172 
172 

172-178. 174 
185 

186, 186 
243-244 
122, 170 
170 
176 

170 
136 
170 
170 
171, 174 
183 184 


171, 174 
171, 174 
171, 174 
176, 177 
171 
171 
171, 174 

171, 173 
171, 174 
171, 173 
171 

171 

172 
171 
171 

171 


171 

171 

171 



Index 


I'lU 


(XXJUPANOy TBSANT— 

any persoD in tenantlen land 

in tenanted land, after tenanoy 
artifieial peraon, no 
oorporation, no 
tenant 

recording of right conferred (noder Aot 111 of 19S6) m. 

application for, to Aiaiatant Cdleotor ... 

appeal from deeigion on ••a 

notice of 
procedure on 

proprietary title, qneatiou of, when railed 
civil gait 

ieaae referred to Civil Court ... 

deuiiion on ... ... 

rejection of ... ... 

compeoeation to tenant, on ... ... 

rent of, in reep*'ct of right conferred ... 

abatement of, aee ABATEMENT 
enhancement of, aee ENHANCEMENT, 
remieaion of, aee BEMISSION. 
variation of 

how calcalated in enit for ... 

eanotion of Dietrict Jndge when neoeiaary 

lir, already mortgaged, oongeqaenoes of conferral of occupancy 
righte on •” 

Bublet, power to 

Buccegaion to ••• 

in case of Ondh, according to personal law— ... 

surrender by 

transfer of right of, (see also TBAN8FBR) 

DNDS OP PBOOF, see under various subjects 
3CODPATION without consent, eee TRESPASSER 
3PBBATION OP ACT, see under ACT 
3PIDM AOT, 1867 
section 11 

3BDERS which are appealable, aee under APPEAL 
)UDH LAWS ACT, eeotion 26 
)DDH RENT AOT, repeal of 
>AHI EASHT tenant 
village 

’ARAMSANA 
PARTITION 

effect of, on khudkasht allotted to another cosharer 
exproprietary rights qii 


171 

171 

m 

171' 

171 
174-176 

174 

175 

174 
174-175 
174-175 

176 

175 
175 

174 

175 

172 


SS8 

367, 399 
173-174 

176-176 
876 
899, 846 
846 

368, 369 
289, 231 


481, 425-426 

185 

6 

288 

1022 

443 

203-204 
139., 140 . m 



1116 


n. F. Tenanoy Aot — Index 


PARTITION-- 

mortgigee coaharer paying not after ... 

right of anit eto. after aae 

PARTITION OF HOLDING or rent, aee DIVISION OF HOLDING 
PARTNER 

holding by, for ooonpanoy rights 
Don-ocoapanoy tenant, not liable to ejeotment as 
payment I 7 , to tenant, ie not rent 
snit for contribntion lies in Small Canse Coart 
tenant^, admission of, to 
PASTURE LAND 

ejectment from, nnder a, 176, if 
fornm regarding 
hereditary rights in, no 
land, is 
meaniog of 

non-oeonpanoy tenant, holder of, is 

not nnder old Act ... 

not land need for growing pnla grass or thatching grass or 
hnd ... 

some modifications 

oconpanoy right not conferrable nnder Agra Aot in ... 

PAT, defined 

PERMANENT LES 8 BE(see also PBRFITUAL LESSEE) 
defined 

inolnded in tenant 
rent of, abatement of 
PERMANENT SETTLEMENT 
coming into operation of 
grant made before 
tenants from the time of 
PERMANENT TENURE-HOLDER 
defined 

inolnded in proprietor in certain teotione ... 

entry in revision record, presnmption from ... 

ezproprietary tenant, may become 
interest of, heritable and transferable 
intermediary between owner and ocenpier .•> 

origin of 
Ondh, not in 

powers, rights and statns of 
presnmption regarding 

(see also FRESUPTION) 
remission of rent of, for calamity, no 
rent of 



Paoi. 

ana 

204 

eao 

780 

sso 

293 

• se 

44, 46i 46 

sen 

520 

• se 

34, 446 

• sa 

446 

see 

45, 46, 206 

see 

517 

see 

30 

see 

217, 219 

• so 

19, 30 

sea 

30 

see 

228 

ana 

30 

low 


ana 

30 

•no 

SO 

sea 

171. 174 

see 

19,32 

tee 

19,32 

eee 

116 

399, 403, 414 


123 

eee 

614, 615 

se* 

123, 124 


122t 123 

eee 

116 

BBS 

127 6t uq- 

Bse 

137 

BBS 

123, 228 

nee 

120 

see 

123 

aos 

123 

ess 

123, 124 

123, 

, 127 H. ««• 


463 


123 
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PERMANENT TENURE-HOLDER— 
statue of 

sacoession to ... 

personal law applies 
tenant for obapter VIL if 
terimnable lease, not holding on 
transferable interest of 

PERPETUAL LESSEE (sea also PERMANENT LESSEE) 
hereditary tenant, whether 
interest of, not transferable 
statna of 

tenant where inclnded in 
PERSON 

artificial 

may be tenant 

ocoopancy rights conld not be conferred on 
joint Hiodn family ••• 

meaning of ••• 

in General Clanses Act •» 

PLOT PROPRIETOR 

can have air, if •• 

joint khewat, in, conld not confer oconpancy rights ... 
nnderproprietor, is not ... 

PREAMBLE, of the Act 
nse of 
PREEMPTION 

exproprietary rights do not arise on ••• 

merger of tenancy, how affected by 
on sale or transfer of exproprietary rights 
PREMIUM, as rent 

taking of, forbidden 
PRBSUMTION as to 

abandonment, when 

continnanoe of joint cnltivation by Joint Bindn family 
rebnttabie 

fixed-rate tenants and permanent tennreholders, from 
revision record 

conolnsive, how far ••• 

as between landlord and tenant 
predecessors and snccessors of 
not as against others 

s. against co-sharer 
mnafi 

oconpancy tenant 

preemptor '** 


Pjwb. 

IS4 

28-229 

228 

421 

123 


3, 124, 228, 229 


I9I 

••• 

230 


191 

... 

116 


561 

«es 

17t, 661 

ass 

52 

• ss 

44 

see 

44 

ess 

91 

ess 

172 

set 

82 

sa» 

1 

• as 

1 

see 

146 

ass 

286 

ess 

243 


34 


381, 382 

...371 

, 372, 377 

ass 

267 

SBS 

y in 

268 

see 

12? ti teq. 

• •• 

128 

• se 

128-129 

sea 

129 

as. 

128 

aaa 

128 

aa. 

129 

aaa 

130 

asa 

129 
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PRB8UMPT10N- 

* * s « 

Paei 

00 , from abwnee of ... 

••• 

180-131 

paymeot of root 

see 

426 

money order acboowledgement 


430 

rate of rent, as to 


129 

same for 20 years 


127 

rebnttable by jodiciai deeinoo ... 

see 

127 

tests laid down ... 

eee 

127-128 

Hinda family being joint 

see 

267-268 

rebnttal ... 

see 

268 

Hindu widow's occapancy bolding being for life only, no 

see 

255 

landholder, against, omitting to pass proper receipt for rent 

.ee 

431 

Mnhanamedao family, of joinlnesa, no 


272 

profits cases, on failure to produce account books 


705 

rent payable by a tenant 

ee. 

384 

payment of, on paymeot by tenant 


426 

rent free grant 

see 

609 

tenancy being in common and not joint 

see 

265 

tenants, class of, in case of fixed-rate tenants and permanent tenure 

holders ... ...127, 128, 129 

other than fixed-rate, from entry 

ee 

129, 130 

though entry strong evidence 

eee 

129, 190 

removing crop before appraisement, division or estimate, 
against ... ... 

494, 485 

wrong doer, principle of, against 

ee* 

435 

yearly tenancy, of, when ... 

eee 

518 

K1V1T7 OF ESTATB, connotated by the words predecessors and 
ceseore in a. 3 

sue- 

21 

must arise in lawful manner 

eee 

21 

trespasser has none 

• ee 

21 

BOCBDURE 

Act regulates 

eee 

17 

application of Civil Procedure Code 

See CIVIL PROCEOORE CODE 

no vested right in 

e.e 

17 

of Courts 

ee* 

717 SI isg. 

(sea also under various subjects} 

PRODUCE of bolding, hypothecation of, tor ra>t 

• es 

421 

PRODUCE RENT 

see 

434 SI teg 

application for appraisement, jBviaion, or estimate 

e ** 

436 

procedure on 


436 

officer deputed 


436 

asseamr appointed 

• «* 

436 

award by 


436 

objeotiona 

•f' 

436, 497 
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PBODUOB RENT— 

rate of rent, eannot determine ... 
revieion of order ... ... 

roles for 

appraUemeut, division, estimate of 
commotation of 

right of tenant to exolasive possession imtil a ss e s s ment, division or 
estimate 

bat not to remove 

presumption on removal ... 

snit for arrears of 
daty of Court in 

when lies ... ... 

PROFITS— 

acconnt books to be prodooed, in cases of 
failnre to produce, preaamption 

arrears, when in "* ■” 

date ui division of see ees 

roles relating to, onder Agra Act ... 

this Act 

interest on srreara of 

peudanU lile see ees 

limitation, starting points of 

meaning of ••• 

partition proceedings no I ar to soit for ... ... 

separate earing of oo-sharer not inoloded in ... i.. 

snit against co-sharer, for ••• 

collections actoal only to be considered eSS ••• 

Bohject to s. 232 ••• ••• 

ganwadhdar cannot sae 
interest, when, allowable 
parties to 

effect of not impleading 
lambardar may soe as co-sharer 
mode of caloolation 
natore of suit 

one Boit against many co-sharer collectively 
decree to specify extent of each ... 
one suit by several oo-aharers 
weighment does 

against lambardar, for, by co-sharer 
accoonting in 
claim personal 

co-sharer, adverse possession against 
medtng of ••• 


. 

437 

437 
435-436 

434 s< ieg. 
411 

434 
434 
434, 435 

438 
438 
438 

705 

706 
685 

685, 686 

685 

686 

686. 687 

687 
686 

699 

688 
697 

700 
712 
712 

701 

702 

00, 701, 704 
704 

702 

703 

703 
712 
712 

704 
896 

687 

695 et uq. 
700 
689 

688 
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PROFITS— 

lambardari masntDg of 

*** 

natare of aait 

oegligeoce or oiacondaot of, liability for ... 
calcnlation of the amonot diviaiblo, how made 

coll'ction by a ao-*harer treated aa on behalf of all 
in abeence of contrary cnatom or contract 
valnaiion of air and khndkaaht) how made 
wajib-nl-arz to ahow practice ... ... 

what to be taken into aoconot 
liability to prodnce acoonnta 
when appliea 

not diecharged by prodootiou of aiaha 
presamptioo when not diecharged ... 
nncollected profitai aiiare in when awardable 
weighment dnea are part of 
PBOPRIlfiTARy BIGHT 

inclndea right of nnder-proprietor, permanent teunreholder and 
permanent leeaee, when ... 

nnder-prietary righta in a^ 246, 247(2), 286, 287 ... 

qneation of, raiaed in revenue court, aee noder JURISDICTION, 
conflict of 

appeala in case of, see under AFPBAL 
suit for declaration of, in case of grant rent-free or at a favonrable 
rate of rent a»* aee 

PBOPBIBTOB 

diatinqaisbed from ander proprietor s«e 

inclndea noderproprietor and permanent tenntebolder, when 
PKOVINCIAL GOVBBNMBNT, aee LOCAL GOVERNMENT 
PUKHTADABI 
PCBJOTE, levy of 
nature of 

not rent ... ... 

BAKHAUNA 

BBGBIVER, appoiotment of 

cannot assign rents in advance 

declaratory anite, in ... 

BBGOBD OF BIGHT, annual regiatera, not 
BECOBDBD, defined 

RBFBBENGB to High Gonrt or Chief Court in caae of doubt aa to jurisdic- 
tion by civil or levenne court ••• 

in case when a court in which enit, etc. is subsequently filed dis- 
agrees 

not under 0. 46 C. P. G. 

order of High Court or Chief Court to be final , j,.. 

submission through Collector, when e«e 


691 
699-700 
691 it uq 
703,706 
706 
706, 707 

706 
711 

707 

705 ft »eq 

705 

706 
705, 706 
687, 691 

696 


73 
248 
242 
341, 343 
91 
19,32 

867, 866 

867, 868 
868 
867 
867, 868 
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BEGISTEBED agreemeot, variation of rent by • 

defined 

inclndes atteited 

inatniment, conferral of oocnpancy righta by, nnder Agra 
of 1926 

BBQI8TBATION, attestation in lien of 

(see ATTESTATION) 
when not necessary 
BBGI8TBATION ACT 
section 17 
41 

BELIEF in agricaltnral oaiamities 

order relating to, finai 

provision for ... 

scale of ... 


Faoe 

...393, 393-395 
- 19, 32-33 

19, 32 
Act 

172 

306 

305 

306 

307 
519 

418 

419 
919-920 

... 919-920 


BEMISSION, see nnder BENT, remission of, and nnder REVENUE BENT 
abatement of, see ABETMENT 

admission to tenancy not proved from acceptance of rent from 


non-tenant 

210, 212, 716 

appropriation of payment of 


426 

by tenant 


427 

by landholder 

• •a 

427, 428 

order of 


426-427 

time barred arrear, no ... 

sea 

426, 427 

arrears of 


439 et leg. 

decree for ... 

...385, 450, 890 

defined ... 

as. 

439, 440 

ejectment for 


468, 486 

decree for 

aae 

483, 484 

mode of recovering 

• •a 

442 

by distraint nnder the Act of 1926 

aae 

445 

taken away 

aa. 

446 

by notice 


442 

by snit 


385, 442 I 

remedies, alternative now, not simnltaneons 

a. a 

445-446 

recovery of, by thekadar, see THEKADAB. 



in respect of Crown property, eto. ... 

• a. 

45<^ 

(see also under ABBEABS OF REVENUE BENT, ETC.) 

673 et seq. 

assessment of, on rent free land, see nnder RENT FREE GBA NT 


canal dnes, suit for arrears of 

... 

454 

charge, a, on prodnce 

... 

421 

oommntation of, see COMMUTATION 

... 


compensation for exaction in excess ... 

.a. 

713 

defective receipt 

aaa 

715 


T. A.— 141 
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Pass 


withholding receipt ••• 716 

Coart of Wards Act, ss. 39 — 42 ... 464-456 

decree for arrears of| not execatable by arreat or detention of tenant 442 

ejectment for ontstanding ... 483, 489 

instalraeuta in, no ••• ..• 448, 449 

declaration as to rate or amoant of, eiiit for ... 334 

definition of ••• ...19, 20, 33- .34 

exclndee, of abadi site ... ... 33 

caatomary daea 

malikana, ... .. 

mela tent ... •" 

other caatomary payment ... ... 

partner’s payment 

pnrjote .«• ... 

rendition of service 

inoladea additional sam payable by tenant ... ... 

Bhaoli and batai rent ... 

bhnea and ttarlii 

grove rent ••• 

not prodace of, olaimsd by cnstoin 

payment by onder-proprietor ... ... 

premiam or nazrana »• •** 

prodnce, share of ... ••• 

payment in kind ae* 

aayar, when ••• 

tank rent ••• ••• 

timber or valne deliverable on sale of trees by grove- 
holder ... 

deposit of, see DEPOSIT 
determination of 

by estoppel ... ... 

by suit ... ... 

initial rent agreed on ■B* see 

of exproprietary tenant 
on acqnUitioo of part bolding 
on partial ejectment or anrreuder ... 

application for 
nature of 

ejectment for arrears of, eee nnder EJECTMENT 

decree for arrears, see nnder EJECTMENT ... 
enhancement of, see ENHANCEMENT 

of land granted at a favoarable rate of rent, see under 
GRANT OF LAND at a favoarable rate of rent 
exaction of, in excess, compensation for •os ••• 


33-34 

34 

34 

34 

34 

35 

33 

34 

33 

34 

33 

34 

33 

34 
33 

33 
19,34 

34 


432 
383 St tag. 
383 
386 

383 

384 
303 

387, 388 
387, 388 
888 

469 It iiq- 
483, 489 


718 
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PXfflt. 


natore of anil for 
ezpropriefary tenant, of 
fixation of, by anit 

at rate payable in previoaa year 
nature of anit 
peraona entitled to sue 

initial 

insolvency of tenant, if bars suit for arrears 
instalments for, how fixed 
interest payable on arrears of 

gmaradar liable to pay 
may be redaced 
refused 
rate of 

salt for, in revenne court 

tenant cannot contract to pay more than prescribed 


mend rate 

modification of (seo VARIATION) 
mortgagor’s payment, if 
of tenant, ezproprietary 

fixed rate and permanent tennrebolder 
payment of, 

application of 

essential for nnder-proprietary rights 
evidence of 

heir of deceased tenant when liable for 
bow made 

by deposit in coart 
by money-order 
to landholder direct 
in good faith 
when not 
in instalments 

instalments how fixed 
mode of 

presamplion about 

when by money-order 
to whom 

person to whom, payable and who may sue for 
agent 
eo-sbarer 
lambardar 
landholder 
iportgagie, when 


715 

155 157-158, 384 
385, 386 
385, 387 
386-387 
385, 386 
383 

... 443, 448 

438-439 
439 

... 439 

441 

... 441 

439, 440, 441 

442 

... 440, 441 

444 


... 383 et leq, 

... 46, 47, 48 

166, 157-158, 384 
123, 129 


426-427 

81-82 

419 

450 

428 

428 

428 

428 

446, 448, 449 
443, 446 
438 
438-439 
428-429 
426 
430 

429 
429 
429 

429, 448 
429, 443 
429 
444 
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pivot of relationship of landlord and tenant 

sea 

43 

presumption about payment towards arrears 


426 

rent previously payable 


384 

when copy of reoeipt not produced ... 

... 

430 

when payment hy money -order 


430 

when receipt not proper 

... 

431 

produce deemed to be hypothecated for 

..a 

421 

produce, estimate, appraisement, division of 
produce rent. See PRODUCE BENT 
rate 

see 

434 

basis of, for hereditary tenants 

sas 

409 

occupancy tenants 


410 

other tenants, when 

sas 

410-411 

determination of 

... 

408 

procedure in 

... 

409 

duration of 

sas 

408 

proposing of 

409, 

418, 411 

publishing and Sinctioning of ... 

... 

411 

rules for determining fair and equitable 

... 

404-407 

sanctioned 

... 

407,411 

rate officer, appointment, of 

as. 

408 

power of 

• a* 

408, 409 

work of 

409 

410, 411 


receipt for, 

compensation for refaeal or neglect to give 
contente of valid 

peoalty for habitaal refoeal or neglect to give 
presamption when copy of, not predneed 
eapply of, by the Government 
recovery of, as arrears of revenue, 'when 
remission of, for calamity 
local custom 
of revenue 

statement of accoont of, tenant’s right to 
suit for 

determination and arrears of 
nature of suit 
right to ene 
recovery of arrears of 

arrears, what are 
grain rent 
grove-rent 

joinder of claims for arrears 
decree In case of 


715 
430-451 

716 
430 
432 
456 


418, 452,463 
453, 464 
418, 453 
431, 432 


385 
386-387 

386 
442 
439 

444-445 

461 


•f* 


462 

462 
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Page. 

jnriadiotion exolnaive of revenue court a 

450 

of civil court, when 

... 450, 451 

nature of 

...446, 449-461 

partionlara in plaint in 

449, 450 

parties to 

448 

partner’s contribution, not for rent 

446 

persons who may sue 

446 

persona to when payable 

... 446 

aaaignee of rent, not 

... 447 

co-aharer, when 

447 

lambardar 

446 

when not 

...443, 446 447 

mortgagee 

444, 447 

pre-emptor, when 

447 

res judicata, if 

451 

substituted cootraet, in civil court 

449 

under- proprietor's rent 

444 

what may be sued for 

448 

suit for rent paid by co-tenant 

451 

interaat, no 

452 

nature of ... 

452 

suspension of, for calamity 

418 

of revenue 

418 

( eriod of, excluded from limitation 

... 419 

tbekadar liable to pay 

... 440 

under-proprietor, of „. 

444 

rules for 

82-83 


varialioD of. See VARIATION OF BEST 
RENT-FREE GRANT 

adveree poaaeeeiun, plea of, oneta applicatioo of cbapti r IX 
appeal frotn decree or order aoder chapter IX 
aBaeBsmeot ot rent or revenae on ••• 

claaa of tennre etc., determined, 
date from which right of. arieea 
determination of rent or ravenae, baaie of 
grantee becomea hereditary tenant after decree 
idol ia not liable to 
land liable to 

exception 

liability ariaes from what date 
anit for, native of 
ciaBBea of 

created, when “* 

definition of 'r* 


605 

640 

613, 630 
638 

637 
629 

638 
631 

614, 630 
614 
637 

614, 630 
605 
610 
601 
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BBNT-FRBB QUANT— 

excludes greet for plautiog grove 
includes bahnoar land, no 

grant for performance of service 
guzara, no 

muafi, no ... 

nankar land, when 
proprietary rights, grant of, no 
leaervatiou in vendor’s favour 
right to hold rent-free 
revenue-free 

revenue-free grant by Gcveriiment, no 
ejectment from, on resumption 
lambardar, by 
when oonditional 

on pUaeure of grantor ... 

specific service, for 

government, right of, to assess revenue, not affected,,, 
grant by landlord ... 

by under-proprielor, when, 
need not be initially of land 
to hold rent-free 

revenue-free ... 

grove, grant for planting, excluded ... 

ho'd for 50 years to mature into proprietary tight 
calculation of 
grove period 

in Agra immediately before 7th September, 1923 
in Oudh for fifty years 
proof of 
history of 

improvement on, and compensation on resumption 
inference of 

Easwar Raja Act, chipter not applicable 
land not liable to fixation of revenue or rent 
in Agra 
in Oudh 

landlord alone may make 

fixed-rate tenant, no when 
in chapter IX includee certain nnder-proprietors 
mortgagee in possession, whether 
permanent tenure holder, if 
perpetual lessee, whether 
person paying revenue for another 
when not neceasarily 


Paqs 

601, 610 
602 
601, 605 


604, 605 
602, 605 
601, 603 604, 
601, 602 
602 
602, 604 
613, 631 
772 
6.31, 635 
6il 
631, 633 
618, 640 
601 
610 
602 

601, 602, 604 
604 

601, 610 
622 
624 
626 
622 
622 
626 
605-608 
638-639 
609, 610 
4 

614 
614 
614- 
601 
608 
601 
608 
608 
608 
609 
609 
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KBNT-PBBB GRANT— 

pnrohaser from rent free grantee whether ... 609 

nnHer-proprietor, when 510 

naiikar, meaning of ... ... 605 

preeamption aa to land being ... ... 609 

in favonr of rent-free grant under the Act of 1926 — 61 j 9 

land held free without coneent ... ... 610 

with coneent ... ... 610 

land recorded ae bila lagan ... ... 609,610 

bila taafin lagan ... ... 610 

mnafi ... ... 602.608 

proprietary right, grant of, not ... ... 602 

when held in ... ... 621-622 

grant in perpetuity and in conaideration of loss or 

eurrender of previoae right of grantor ... 621 622 

by written inatrument for valnable conaideration .. 621, 624 

not conditional or service, for 50 years ...622 G24-625 

suit for declaration of ... ... 621 

by grantee ... ... 621 

grantee’s tenant ... 621 

landlord ... — 621 

nature of ... ... 626 

registered instrument, when necessary ... ... 601 

relief, any, may be granted in suits under chapter IX ... 771 

iesue to be framed ... ... 771, 772 

resumption of, eee under RESUMPTION 

service or conditional grant held for SO years etc. maintenance 


o 

a 

o 

a»» 

623 

haqqiat-i-inutfarreka, no 

see 

523 

settlement of local area in progreas, suit in aettlement courts 

saa 

640 

sir, cannot acqni.e 

... 

94, 100 

succession to, not governed by s. 35 


248 

suit for declaration that land held rent-free or at a favourable 
of rent is held in proprietary right 

rate 

621 

in under-proprietary right 

... 

621 

bar to, in certain cases 

621-622 

, 622-623 

jnrisdiction 

626, 

627, 628 

nature of 


626-627 

persona who can bring 

... 

621, 622 

grantee 

... 

621, 622 

grantees’ tenant ... 

... 

621, 622 

landlord 


621, 622 


reliefs — declaration of proprietary right and fixation of 

revenue ... 621 

of under-proprietary right and fixation of rent ... 621 
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RENT-FREE GRANT— 

revenne or rent, after fixetion of, grantee’s tenant to 
become hereditary tenant 
rights declared, to arise from date of declaration 
suit under chapter IX, when land nnder settlement 
thekadar, when may sne under resumption chapter 

«ee also TREK A DAB 

valuable consideration, payment of, for proprietary right 
dihdart grant connotes 
to the proprietor 

under-proprietary right, suit for declaration of 
writing when neceesary 

wrongful ejectment from, right to sue nnder s> 183 ... 

RENT-FREE GRANTEE, a sub-proprietor 

assignee of rent-free tenant or grantee of right to collect rent, not 
certain sections of the Act made applicable to 
extinction of interest of 

suit by, for declaration of incidence of tenancy does not lie 
REPEAL of, (arlier Acts, extent of, effect cn rights etc 
RES JUDICATA 

and juriidiction, question of, distinguished 
appeal barred, when 
co-defendants between, when 

oon^cting decisions, last is ... 

competency of court in first suit to try it 
ultra vires decision, no 

co-sharera when bounded by decision against lambardar 
decision of civil court in revenue appeal, if 

court, if ... 738, 

Assistant Collector, second class, no, in suit before first 
class Assistant Collector 

proprietary title decided, if 
in proceediog for removal of name, no 
decision not acted upon, no 
on preliminary point, no 

decision of revenue court under s. 247, no, in civil salt by 
defested^arty * 
distinct from jurisdiction queetion 

implies concurrent jurisdiction 
ex parte, decision, when, is 
finding against enccessful party, not 
implication of 
in arrears of rent suit 

issue decided is ••f ■** 


Page, 


640 


621 , 624 
624 
624 
62 1 
601 
637,639 

32 ' 

601-602 

638 

639 
336 

5 et »eq. 

735 
742 , 743 

746 
' 748 

737 
736 , 737 
744 , 746 
818 
739 , 740 

736 
736 
736 
746 
736 

796 
776 
736 
746 , 857 
748 
736 
461 
741 
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Pass. 

but expruRsed not to act as tc 9 judicata 

... 

... 

740 

by revenue court, no, in civil court 

• ■a 

739, 747, 796 

common, in several sniia 

... 


743 

mixed, of law and fact 



743 

not necessary, no 

... 


742, 743 

obiter, no 

• aa 

... 

743, 746 

undecided, no 

... 


741 

jurisdiction declined, no 



739 

deoiaion on question ot 

... 


739 

person bound by, 




co-aliarers, by decision against landholder 


744, 746 

intereeted person, when 

... 

... 

744 

minor not represented, not 


■ a. 

744, 745 

mortgagor when deci«on against mortgagee 

• aa 

743, 745 

non-party, not 

.a. 

aaa 

744 

sons in Hindu family bound by 

decision 

against 


father 

••• 

aaa 

744 

plea whioh might and onght; to have been taken in previone suit is 

740 

revenue court deci'ion in civil suit, how far 

aa» 

las 

746, 747 

levenue court decision, no in civil court 

aaa 


739, 747 

rule of, when not applicable 

■ as 

a a • 

745 

suit not decided but deposited under a. 276 of Act of 1926, 

DO ••• 

742 

withdrawn with liberty, no 

■ •a 

at s 

742 

under s. 286, binding ia civil litigation 

aaa 

... 

857 

though of 2nd class Assistant Collector 


857 

ex-parte decision 


». . 

857 

other lands held on same title 

a*. * 

... 

858 

question of proprietary title not raised 


... 

857 

RESDMPriOl? of grants held rent-free or at a favourable rate of rent 

618, 631 

date from which right of, arises 


... 

637 

gtoveland not liable to 

aaa 

... 

601, 610 

liability to 

... 

... 

631 

date from which arises 

■ oa 

... 

637 

principles underlying 

aaa 

... 

617-618 

reliefs which may be granted 


IBB 

772 

suit for, natqre of 


614 

, 636-637 

parties to 


... 

637 

when allowed 

aaa 

■ aa 

631 

land at grantor’s pleasure 

aaa 

... 

631, 632 

instances 

aaa 

.a. 

632 

onus of proof 

*aa 

... 

631 

proof of 


... 

631 

words not indicating 

aaa 

... 

632 

held conditionally 

a*. 

... 

631, 635 


T. A.— 142 
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PiSI. 

RESUMPTION— 

breach of conditioa, on 

• •a 


631, 635 

instancea of 

as* 

aaa 

636 

temple etc. grantee 


■ aa 

633 

held for a term 

•aa 

■ aa 

631, 636 

on ezpiratioa of term 

ant 

aaa 

631, 636 

epecifio service, on 


tae 

631, 635 

allegations as to, in plaint 

sea 

■ aa 

634 

grantor’s benefit to be, for 

sa» 


633 

not for temple 

• aa 


633 

when may bei 



633 

charitable 

aa ■ 


633, 634 

dohli tenore 


• ■a 

633 

instances of 

aae 

aae 

633 

onns of proof 

ee* 


633 

transferable, when 

• se 

■ aa 

635 

transferee's position 

• as 

aaa 

635, 636 

REVENUE 

arrears of, snit for, see ARREARS of Revenae 

and Bent 

etc., 


LAMBARDAR, CO-SHARER 

Bseessment to, of rent-free land 

eas 

• ee 

613, 630 

right of Government not aSeeted by Chapter IE 

ess 

618, 640 

assignee of, snit for arrears of revenue by 

... 

aaa 

682 

definition of 

aae 

aaa 

20,34 

determination of, in Chapter IE 

aaa 

aaa 

629 

redaction of, for emergency 

aaa 

aaa 

420, 421 

remission of, for cesses 

aaa 

aaa 

382 

for emergency 

aaa 

aa 

420, 421 

BSVENU E court 

definition of 

aaa 

aaa 

17 

place of sitting of 

aaa 

aaa 

806 

REVENUE COURT MANUAL, ralea and instraotions from 

aaa 

aae 

949 si ssg. 

REVENUE OFBICER, definition of 

aaa 

eaa 

17 

REVIEW 

appeal from order on application for 

saa 

■aa 

833 

0. 47, r. 7 (2) 0. P. 0. applies 

aaa 

•as 

833 

Board, by 

aaa 

aaa 

830 

0. 47, G. P. C. does not apply 

aaa 

■as 

831 

power of 


■aa 

831 

High Coarti by, in rent cases not affected by the Act 

aaa 

836 

whether ander e. 274 

■ aa 

aaa 

889 

limitation in ejectment casea 


■ aa 

831, 832 

limitation for 


... 

913 

other ooarts, by 

aaa 

■■a 

831 

bound by 0. 47| 0. P. 0. 

aaa 

881, 

833 si IS2. 
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after appeal filed 


aaa 

832 

oases of 


•aa 

832-833 

rales as to appeals to 0. 47, r. 7 apply 

sas 

aaa 

833 

revision from order in 

»• # 

aaa 

835 

oases 

• •• 

aaa 

835 

BBVISION (See also nuder varions snbjeots) 

Board, by, when 

• a » 

• aa 

836 

appeal converted into 

saa 


842 

appeal, when no, lies 


aaa 

837-338 

case decided 



836 

case, meaning of 


aaa 

836 

cases of 


• aa 

838 et seq. 

grounds of 

• •a 

aaa 

836, 838 

ioterloontory order, from 



834 

limitation, for, none 

■ aa 

aaa 

913 

nsnally fonr months 

aaa 


843 

orders in review 

aaa 

aaa 

835 

rales of procedare relating to 

at* 

aaa 

961-962 

High Gonrt, or Chief Court, by, when 

aaa 

... 

843 

appeal to D. J. and not to H. C. or 0. 0. 

aaa 

...843, 845, 846 

C P. 0. s. 115 does not apply 

order of snbordinate revenue court and of 

Distriot Judge 

845, 889 

on appeal from each order, only 

... 


844 

civil coart acting under s. 286 

aaa 


844 

not a snbordinate revenue court 

ta» 

a.a 

845 

proceedings as a whole come ander view 


• aa 

844 

second appeal when lies 

aaa 

• as 

847 

when section 276 applies 

BBZA MILEIAT, mesning of 

aaa 

• •a 

844-845 

BIGHTS, Act, as affected by 

aaa 

5-6, 9-10, 16, 17 

caatomary 

aaa 

... 

1022 et teq. 

Abadi 


• aa 

1022 et eeq. 

Haq-i-ohaharum 


aaa 

1041 et eeq. 

Miscellaneous 


aaa 

1044 

Waste land 

aaa 

aaa 

1040-1041 

Beoord of, annual register not 

• aa 


91 

secondary, parts of 


•aa 

9-10 

BULBS (see also under various eubieote) 

and instructions from Bevenue Court Manual 



949 et leq. 

power of Board to make 

aaa 

• a. 

881 

purposes 

aaa 

aaa 

881-882 

power of Froviuoial Government to make 

aaa 

aaa 

881 
881 
926 et eeq. 

purposes 

D. P. Tenancy (Board of Bevenue) 

aaa 

• aa 

U. P. Tenancy (Government) 

• 1» 


921 et eeq. 
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Paox 


SATAB- 


‘ 

defincci 

sae 

...20, 34 et seq, 

holder of, as tenant, declaratory aait by 

sea 

... 317 

inatancoB of 

‘ 


fee for gathering prodace 

... 

20, 3^ 

fisheries 

• •• 

... 20, 35 

foreet rights 


... 20, 85 

irrigation does 


... 20, 35, 36 

payment by licensee 


... 20, 35 

prodace of grove and pasture land 


... 85 

rent, is, for certain pnrposea 

aaa 

19, 34-35, 317 

tanks, income from 

see 

76 

nse of 

• •• 

... 36 

weighment does 

.a. 

... 36 

SCHEDULE fifth, form of connterfuil and rec’-ipt for rent ... 

918 

firet, areas to which Act will not apply in the first instance ... 8(7 

notes 

••• 

888 

foarth, powers of codrt etc 

... 

**' 896 

notes 

899,1 

. 904-906, 907, 909, 



911, 912, 916, 917 

Second, seotions and orders of the C. P. 

C. applicable with 

modificafha 

• t. 

889-891 

notes 

se. 

... 891 et leq. 

not applicable 

s.e 

... 889 

notes 


889 

sixth, provision for relief in sgricnllnral calamities 

919-920 

third, form of lease cr coanterpart 


895 

(See also under EUMAUN TENANCY BULEB) 
SECOND APPEAL 


bar to, from appellate order 

• e. 

819, 829 

Board, to, from Commissioner’s decree 


819 

decree, from only 


... 819 

grounds of 


819-820 

ex parte 


823 

district judge, to, from Collector 


818 

question of law, not confined to 


... 819 

finding of fact 


820 

instances of 

... 

... 820 St esg. 

claeB of tenancy 

... 

820 

frandulent lease 


... 820 

illegal sub-letting 


... 820 

intention in case of family 

... 

821 

High Coart or Chief Conrt, to, on 

decree only from 

district Jadge 

• •• 

823 

lambardari haq may be claimed for the first time 

in ... 679/ 
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SECOND APPEAL— 

law, on points ol law only 
not confined to, when 
when on fact also 
mieinterpretaMon 

eettlemeiit entries taken as concinaive ... 
order, from, no 

pereon not joining in first appeal cannot file 
person not made party in first appeal cannot file 
power of court 

procedure, error in, instances of 

evidence, absence of. to support finding 
disbelieved because oral 
judgment not based on 
not regarded or considered ... 
reason not given for diSering from first court, 
summary rejection of 

SET-OFF 

allowed, as in civil suit 
under Act of 1636 
costa may be 

profits, decree for, may be 

suit for profits, in, when allowed to lambardar ... 
not allowed 

what is not a claim for 

SETTLEMENT of accounts, suit for, tee under PROFITS 
ofiScer 

permanent, see PERMANENT SETTLEMENT 
^SINGHABA tank is land 

rent of, is rent 
BHANKALAP 
Birt 

nature and meaning of 
holder, as underproprietor 

8HIKMI TENANT, (see also NON-OCOUPANCY TENANT and SUB- 
TENANT 
ejectment of 
entry as, what proves 


823 

819 

820, 821, 822 
821. 822 

820 
819 
750 
750 
823 

820, 821 
820, 822 
822 
822, 823 
822 

821, 822 
823 

892 
429, 892 
892 
892 
696, 892 

695, 697 

696, 692 


512 et teq. 
39 


acoretioD to, ia ,. 

acquisition of, ae afEeoted by assessment to local rate .. 

under the repealed Acts 
acquisition of, by inferior proprietor 
landlord 

muafidar with proprietary rights 


98 

88 

.89, 90, 98-99 
100 
92, 9i 

?4 
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owner of miecellaneonB plot 

• as 

• aa 

Fa«. 

94 

permanent tennre-holder 

■ aa 

• aa 

91 

plot proprietor 

• as 

• as 

91 

not by 

grove-holder 

aaa 

• aa 

94 

idol 

Saa 

... 

94 

mortgagee 

Saa 

aas 

94, 100 

rent-free grantee 

aaa 

• •• 

94, 100 

thekadar 

aaa 

• aa 

94 

bnildiog on, occnpier of, oan be ejected aa non-oocnpanoy tenant 

• •• 

518 

ceasing to be, on commencement of Aot 


• aa 

88 

compensation in form of 

aaa 

• aa 

59 

contioning to be, on commencement of Act 

aaa 

• •• 

98 

defined 

• aa 

• •• 

88-89 

according to the Agra Act 

aaa 

•aa 

89-90 

Ondh Act 

aaa 

• •a 

90-91 

by Eaawar Baja Act 

• aa 

aaa 

34 

demarcation of, application for 

••• 103 

1, 117, 118, 120 

aa 


• as 

107 

duty of officer 

aaa 


121 

in case of joint 

ass 


88, 120 1 21 

joint sir or joint khadkaalit 

•aa 


88, 120-121 

joint 

ass 


117-118 

let 

• aa 


118, 120 

rnlea relating to 

•aa 

aaa 

926 et tag. 

entry, efiEect and valne of 

•aa 

• aa 

95. 96 

when challengeable 


... 

91, 92 

exproprietary rights in, see nnder EXPBOPBIETARY TENANT 

136 

on accrnal of 

aaa 

• •• 

112 

fixed-rate holding may be 

aaa 


125 

holder, as exproprietary tenant 

• aa 


112, 113 

non-occnpancy tenant 

aaa 


227 

nnder-proprietor 

aaa 


69 

defined 

• as 

aaa 

20, 36 

thekadar or mortgagee, not 

aaa 


36 

eject tenant when not to 

• aa 

•aa 

121-122 

may 

• aa 


612 

exchange by, limit to 

asa 


109 

heir of, hereditary rights of 

aaa 


116 

joint family aa 

... 

aaa 

too 

joint, not claiming exproprietary rights 


... 

113 

power of, to make improvement, not withont consent of land- 

344 

holder 

• as 

aa. 

khndkasht 

... 88, 89 

, 90 

, 97, 98, 107 
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Pagi. 

khadkasht and demarcatioD eBsential 



107 

land cnltirated before let Janaaiy 1902 for 12 years 

... 

89 

completioD of 12 years before let Jaonary 1902 

95 

cnltivatioo persoDal 

sss 

...100, 104, 106 

aotaal, oot necessary 


■ aa 

104 

kbndkasht, entry as 


... 97, 100, 105 

both conditions essential 

ess 


101 

land lying fallow 


100 

101, 102 

proprietor! ss 

• •s 

... 

97 

before passing of Ondh Act for 7 years 


aaa 

90, 104 

dealing wiih as, essential 

• sa 

... 

104 

for 10 years after commenoement of Agra Act 

aaa 

89, 98 

Ondh Act 

ass 

aaa 

90 

by landlord, proprietor or nnder-proprietor 

aaa 

90, 98 

oo-sharer, whether is 

as* 

aaa 

97, 98 

onltivation continnons 

•aa 

... 

107 

personal 

aaa 

102, 

103, 104 

inferior proprietor ia 

aaa 

as. 

100 

land of ejected tenant, no 

s*a 

as\ 

95 

local rate, affeoted by assessment to 

sat 

88, 104, 105, 106 

loss of, by adverse possession 



93 

in case of grove on 

... 


168 

on aocmal of ezproprietary tenancy 

aaa 


112 

hereditary rights 

aaa 

... 

112, 113 

on transfer of grove-land, when 

aaa 

aa. 

112, 113 

not lost by gift before 1902 

aaa 

.a. 

92 

grove plantation 


... 92, 168, 642 

mortgage before 1902 


... 

91 

perpetnal lease, whether 

... 


94 

of disabled persons, bar to hereditary rights in 



120 

profits of, taken into account in profits suit 

aaa 


698, 706 

received in exchange from tenant 

aaa 


88, 103 

recognised by village cnatom as 

aaa 

... 

90, 98 

recorded as, before let Jannary 1902 

aaa 

... 

95 

continnonaly 

..a 


96, 102 

cesser of record for considerable time 

... 

91 

error in record 

aa. 

... 

96, 101 

in record of rights 

aaa 


91 

jndicial decision, effect of 

... 


95 

meaning of 



94-95 

instances of 

aaa 


95 

rebuttal of entry 

ass 

... 

95-96 

rebnttal of pre-emption 

aaa 

... 

96 

regaining character of, by exproprietary tenant 


112, 113, 

114.116 



1136 


0. P. Tenancy Act — Index 


SIB— 

by revcraioziers 

j)D redemption (f mortgage, when ... 

eacccb'-ion to, not governed ny e. 36 ... 

tenant of laud eeaeing to be, becotniug hereditary tenant 
not ceasing to be ... 

rights of when not liereditary 

as non-occnpancy ... 

variation of rent of, bow calcalated in snit for ... 
when not to be ejected 
trees on, right in 
vaination of, for profits suit 
who may acqnire 
who may not 

SIR BIGUT 

defioed ... 

enumerated •«» 

exciiaoge df, between proprietor and tenant ... 

extinction of • ... 

iiiiplication of 
intrinsferable 

except by gift or exchange ... 

right to exclasive possession ... 

succession to 
tranufer of 

*** 

SPECIFIC BELIEF, suit for, cogoizable by civil ooart 

SPECIFIC RELIEF ACT 
section 9 
42 

STATEMENT OP ACCOUNT 

form of ..i 

right of tenant to demand 

rules relating to ... 

STATUTORY TENANT (SEE HERBDITABY TENANT) 
tecoming hereditary tenant now 
heir of, becoming hereditary tenant now , ... 

nnder the Agra Act 

Ondb Act ... 

SUB-LEASE and SUB-LETTING 
Act controls light of 

duration of, after co-ser of tenant’a interest 
duty to vacate on extinction of 
sublessee becomes rrespaeser 
effect of) on tenant’s liability to landholder ... 

successor in interest of tenant bound by ‘ - 


PA0K. 

111 

12, 114, 115 
, 248 

117 
118-119' 

112 
122-123 
337, 898 
121, 122 

92 

706 

94 

94 

108 

108 

111 

112 

106 

109 

109 

108, 109 
109 

109, no 
733 

^ 597,724 

205, 748 

943 

431 

943 

189 
189, 215 
226-217 


84 


275 

281 
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SUBLEASE AND SDBLBTriNQ— 

tenant'a inteteat, on oeaser of, by aurrander or abandonment, 

leaae or mortgage being before 1902 ... ... 288, 290 

for other aanaea ... ... 290 

ejectment for non-payment of rent ... ... 290 

““88' ... ... 290 

under Acta of 1902 and 1926, effect of , when of 

before 1902 ... ... 278, 279 

on death heirleea of tenant, anrrender or abandonment 

anbleaae being after 1901 ... ...288, 292, 293 

duration of, after ceaaer of tenant’s interest ...288, 292, 293 
aableaae to be valid ... ... 292 

aabtenant’a rent being leaa than that of tenant, option to 


extinction of, by extinction of tenant’a intereat 
Bobteoant to give np poaaeaeioo, on 
haa right to Btanding crops 
landholder may permit, to continne ... 
expresaly or impliedly 
covenante binding 
position of mortgagee or sobtenant 
fixed-rate tenant, right of, to 

illegal, does not affect relation between tenant and anbleBsee 
effect of ... 

voidable at landholder’s option .. 

long, granted by females, etc. 

meaning of ... 

what is not subletting 
power to grant, of tenant 

non-occupancy, sublesse for 1 year with 1 year’s interval 
occnpanoy in Agra, exproprietary, or hereditary, snblease 
for 5 years with three years’ interval ... 
occupancy in Ondb, tenants holding on special terms in 
Ondh 

registration of, when necessary 
restrictions on 

restrictions on, not applicable to females, minors, lunatics etc. 
in case of joint bolding 

sublease not to remain in force beyond 3 years after 
cesser of lessor’s character 

where joint tenancy, all must be of same description ... 

right to 

in spite of covenant 

right to, not to be limited by agreement 
subtenant, by ••• 

T. A.—ldS 


289 
288 
289, 293 
293 
289 
289 
288, 291 
288i 289, 292 
125 
277 
277 
281 
279 
276-277 
276 


276, 277 
216, 277 

276 
280 

276, 276 

277 
277 


277, 278 
277 
275 
277 
84, 277 
275 
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SUBLEASE AND SDBLETTlNa— 

earreader or abandonment how Car aCBsota mortgagee or rableuea 
after 1902 
before 1902 

valid 
void 
voidable 
what ia 

SUB-PBOFBIETOB, meaning of 

a landlord ... 

SUB-SETTLEMENT 

act ••• ••• 

SUB-TENANT- 

crop etc. right to, on extinction of intereat of ... ... 

defined 

ejectment of, at anit of proprietor, aee EJECTMENT, 
eatoppel, wlien occupier entered ae, and paid rent to tenant 
hereditary tenant cannot be ... ... 

Hindu widow in poaaeaaion from tenant in lien of maintenance 
is not 

holding over, effect of 

improvement, may make only with oouaent 

included in tenant 

landholder in wrongful poaaeaeion of tenant’a holding is not ... 
poBsenion to be given up on extinction of intereat ... 
proof of being 

colluiive leaie to cheat tenant-in-chief 
entry aa ahikmi ia not 
onui of 

payment of rent to zamindar is not 
poaseaaion by zamindar, if aa aub-tenant 
rent of, variation of, bow calcolatad in suit for 
right of, in Oudh to hold for five ysara after oommencement of 
Act ... ... 

on extinction of tenant’s interest 
righta and liabilities of, on extinction of lubtenaocy— 
anbletting by, no right of ■ae eae 

suoceBBion to eee 

tenant-in-chief, becomes, when 

after ceaaer of tenant’a interest by death heiileaa, when 
by long poBBeaeion, not 

merger of fixed-rate tenancy ... 

mortgagee from before 1873, on extinction of mortgagor’s 

intereat 

on abandonment, when ... ... 


Piai 


288 


... 261 

281, 282 
... 276 

17, 32 
19, 31 

.— 66 

- 56, 57, 537 

293 

...20, 36 et uq. 

37 

... 188 


276 

280, 281 
344 
20 
40 
293 
38, 39 
38 

36, 39, 44 
39, 40, 41 
40 
38, 39 
397, 898 

884-886 
288-289, 293 


275, 281 
248 

293 

43 

126 

38 

378 
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Paoi. 

SUB.TBNAKT— 

teosnts who are or are not I 

mortgB){ee of a holding, not 

eao 

sss 

518 

before the Act 

ass 

SSS 

618 

of oconpancy tenant etc. 

see 

ess 

36, 125 

of permanent teiinreholder, no 

pereon holding from grantee r«>t-free or at a 

see 

favourable 

sss 

rate 

20, 86 

of rent ie 

ees 

sss 

20, 36 

when from idol, no 

see 

• sc 

38 

pereon holding from groveholder is 

ses 

ess 

20, 36 

sharer in oaltivatioo with, not necenarily 

see 

• BS 

42 : 

air land, of, no 

ess 

SSS 

36 , 

thekadar, of, no 

see 

• es 

' 36 

nenfrnctaary mortgagee of tenancy, it 

■ at 

sss 

38 

treapaeser, on oeseer of tenant’a interest, when beoomea 

SB. 

289 

wrongfni ejectment by aamindar, on, right to sne nnder s. 183 

sss 

573 

SUG0E8SI0N 

Act regnlatea order of 

»ee 

sss 

246, 252 

will cannot prevail over 

ese 

t%ss 

252 

lease 


>... 

252 

- earlier Acta, nnder 

ese 

ess 

249-252 

exproprietary tenant 

ese 

sss 

229, 246 

fixed-rate tenant 

eas 

ess 126) 

228, 229 

groves, pereonal law applies 

ese 

... 

245, 646 

hereditary tenant 

ass 

as. 

229 

joint Hindn family 


sss 

248-249 

non<ocoapanoy tenant 


... 

229 

oconpancy tenant 


... 

229, 246 

opening ont of, in certain oases 

... 

...249-262, 255 

order of, as to female absolnte tenants 

ise 

see 

263 

(a) male lineal descendants 

ese 


263, 265 

(i) hnaband 

sc 

BS. 

264, 265 

(c) onmarried danghter 

... 

... 

264i 266 

(d) daughter’s sons 

... 


264, 265 

(<) brother 

... 

• s. 

264, 265 

(f) brother’s son 


... 

264, 265 

nearer exoloding more remote 



264, 265 

as to life tenants 

sss 

ss. 

268 

joint tenant 

see 

ess 

265 

male, table of 


sss 

247 

(a) male lineal deaoendaot 


... 

246, 252 

adopted son * 


sss 

253 

who may be 



253 

proof of 

... 

sss 

253 

of a nihang Qoshain, no 

sss 

sss 

254 
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8UCCBB8ION 


PlOl. 


chela, no 

illegitimate! no ... 

of Sndta etc. ... 

legitimate only 

from lawfnl or caatomary marriage 
preanmption abont 
nearer deecendant exolnding remoter 
poathnmoaa 

aeveral deicendanta of different grades 
aharee eqaal 
atep-Bon 
(fi) widow 

inteieat of 

marriage or remarriage, proof ... 

may accelerate ancceaaion 

statoB of the preramptire heir 
meaniog of ... 

occupation of 12 years ••• 

completed by her 

remarriage and its effect ... 

(e) father ... 

(d) mother, being a widow 

(a) etep-mother, being a widow ... 

(/) father’s father 

interest of ••• 

(g) father’s mother, being a widow ... 

(h) widow of a male lineal descendant 
(0 unmarried daughter 

interest of 

O') brothers, fall and conaangnine 

not aterns ... 

fall blood before half blood 
share of all eqnal ... 

consin cannot sacceed in presence 

brother ... 

Qe) denghter’a eon >. 

under earlier Acte .. 

(0 brother’s son .. 

(m) father’s brother 

(r) father’s brother’s eon .. 

permanent tenure-holders 
personal law bow far in force 
tenants holding on epecial terms in Oudb 
tbekadar, see THEKADAB 


254 

263 

263 

263 

263 
253 

246 , 254 

253 

264 

254 
263 

246 , 255 
268 
259 
266 , 267 
257 

255 
255 

266 , 265 
259 
246 , 256 
246 , 266 
246 , 266 
246 , 256 
258 , 262 

246 , 256 

247 , 266 
247 , 355 , 266 


247 , 256 
256 
266 
266 

real 

266 

247 , 252 , 257 
267 
247, 267 
247, 248 
247 , 267 
124 , 228 , 229 , 246 
228 , 246 , 262 , 256 , 646 
229 , 230 - 231 , 246 


of 
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SnCCBSSION— 

to crops OD death of tenant 
death before Act 
to enbtenancy, a. 35 appliea 
to tenancies 

cannot be regnlated by will 
transferee from tenant recognized as tenant 
SUIT, joriediction, appeal, limitation, conrt-fee 

ander section 49 division of holding and rent 
55 lease or oonnterpart 


Page. 
268 

248, 249, 251 
248 

228, 246 at teq 

241 

242 

293, 298, 900 
304, 305, 900, 904 


59 declaration of tenancy or share in tenancy ...3l3, 332, 900 

60 declaration of tenancy ... ...332| 334, 900 

61 declaration as to ineidence of tenancy ...334, 335, 900 

63 declaration as to tenancy or sir or ihudiasht,,. 341, 900 


85 setting aside of snrrender 
94 determination and arrears of rent 
1 08 determination etc. of rent ... 

113 commntation of rent 

1 14 abatement of rent 

115 abatement of rent of fixed-rate tenant 

116 abatement of rent of nnder-proprietor etc. 

117 enhancement of rent ... 414, 415, 901, 904 

118 enhancement of rent of fixed-rate tenant ... 416, 901 


360, 367, 900, 904 
385, 386, 900, 904 
... 409, 902 

...411, 412, 901 
...^12. 413, 901 
.f413, 414, 901 
... ' 414, 901 


434, 896 
...438, 896, 899 
442, 449, 896, 899 
recovered from 

...451, 452, 896 
454, 896 
466, 457, 896, 899 
...469, 472, 897 
..,486, 487, 897 


140 recovery of deposit of rent 
144 arrears of prodace rent 

148 arrears of rent 

149 recovery of rent paid by or 
ootenant 

152 recovery of canal does 
164 (4) (6) recovery of excess realisation 
163 (5) arrears of rent and ejectment 
169 (5) arrears of rent and ejectment 

171 ejectment for illegal transfer or subletting ...498, 604, 901 

172 ejectment for detrimental act or breach of 

condition 504, 509, 897, 899 

174 injanotion, compensation or repair of damage... 510, 511, 897 

179 ejectment of non-occupancy tenant ...535, 538, 901 

180 ejectment of trespasser 638, 566, 902-903, 904-905 

183 recovery of possession or compensation on 

wrongful ejectment ... 570, 589, 903, 905 

190 192 declaration and assesement of rent or revenue ... 613, 614, 

• 621,626,903 

190, 194 assessment or enhancement of rent 613, 614, 630, 903 
190, 195 ejectment of grantee — 613, 614, 631, 636, 903 

224 arrears of revenue etc. (by lambardar) 673. 679, 897, 899 



1142 


n. P. Tenancy Act — Index 


SUIT— 


225 arrears of reveone etc. (by lambardar) 679, 680, 897, 899 

226 arrears of root eto. (by oosharer) 680, 682, 897 

227 arrears of revenne (by muafidar eto.) 682, 684, 897 

228 arrears of revenge eto. (by snperior proprietor) 684| 685, 897 


230 share of profits (against lambardar) 

231 share of profits (against oo-sharer) 
230 (o) (6), («) 

236 (d), («) 

eoit pending at commenoemeot of Act bow disposed 
does not apply to appeals 
nor to applications 
SUMMONS, service of 
SUPERIOR PROPRIETOR, definition of 
landlord, is 
settlement with 

salt by, 'for arrears of revenge or rent 
SURRENDER 

egret 'nent to i 

by be r 

hindn father 
widow 

of nnder-proprietary rights 
minor's gaardian 
tenant not being for term 
wife left in charge 

efiect of, on snbleases and mortgages after 1-1-1902 

before 1-1-1902 

on third parties 
rent, liability to pay, on 
enbancemeot of rent, for 
evacaation necessary 
esproprietary right of 
joint holding, notice of, in case of 
landholder’s right to take possession on 
lease or mortgage of holding no bar to 
not ce of 
effect of 
form of 

in case of joint holding 
through tahsildar 

notice or consent not necessary for 
occnpancy tenant, by 
part of holding, of, when 

by agreement 


») 687, 699, 898 

r) 700, 703, 898, 899 
713, 714, 898, 899 
713, 715 , 898, 899 
I... ... 885 

886 

886 

... 890, 891-892 
17 
92 

... ... 32 

684 

... ... 359 et uq. 

359 , 368, 369, 370, 577-578 
... ... 362 

... ... 361 

361-362 

... ... 83 

... ... 361 

359, 362 

... • ... 361 

I ... ... 288 

... ... 288 

368 

369 
369-360 

... ...369,370,577 

... 169. 359, 300-301, 363 

366 

370 

359. 362 

... 369 , 360, 363 . 364, 940 
366-367 

336 

360, 364 
304 

...360. 368, 369 
... 369, 862-363 
359 
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BUBBBNDBR— 


Piax. 

procedare of 

see 

359, 364 

notice to landholder 


369, 364 

before lit April 


359 

defeotire 

see 

364 

failnte to give, liability for rent 

ss* 

364 

term of 

ass 

364 

throagh tabeiidar 

sss 

360 , 364 

rent, liability to pay, on 

see 

359 

roles to regnlate 

364, 365 

, 938-939 

Bait by landholder to contest notice of 

... 

360, 367 

natare of 

ss. 

367-.S68 

tenancy becomes extinct on 

sss 

282, 283 

tenant, by, when and how 

see 

369, 362 

ioolades sob-tenant etc. 
thekadar, by, see THBSAOAR 

ass 

360 

transfer is not 

see 

361 

onderproprielary rights, of 

'Y > 

83 

writing not necessary for 


368 

SURVIVORSHIP, passing of interest by 

266 

SU8PBNSION of rent and revenoe in case of agricoltoral calamities 

...418 

, 919-920 

TAHSILDAB, application to, for iseoe of notice of ejectment 

sss 

469, 486 

definition of 

ess 

17 

jorisdiction of, to dispose of applications in Qronp C 

sss 

807, 906 

notice by landholder to treat bolding as abandoned, to 

vs* 

378 

notice of sartender tbrongh 

sss 

360, 364 

salts to be instituted in court of, what 
(see also ASSISTANT COLLECTOR second class) 

ssa 

808, 906 

TALUQA, meaning of, in Benares Division 

TAKES 

sss 

462 

hereditary rights in ainghara tanks, none 

... 

217 

in other tanks 


218 

iiiiprovenient, if 

as. 

18, 27 

rent for the use of 

sss 

35 

right of fishing in, not under-proprietary 

SB. 

81 

sayar for the use of 

sss 

36 

income from 

sss 

76 

share of produce of, not rent 

sss 

34 

ainghara, is land 

BBS 

19, 31 

hereditary rights, none in 

SBS 

217 

TEA ESTATES in which hereditary rights shall not accrue ... 
TENANCY 

acqaiaition of, see ACQUISITION 

218, 963 et leq. 

admission of, by ejectment proceedings 

«SS 

633 

admission to, before the Agra and Oudh Acts ... 

aSB 

188 ^ 



44 tJ. P. Tenancy A.ci-~In^ex 




Paos. 

NANOr— 

nnder Agra and Oadh Acta 


189 

under thia Act 

»oa 

189 

in Government eatatea 

tee 

... 170 

miacellaneona caaea on 

oas 

... 214 et stq. 

proof of 

kws 

... 209 il seq. 

agent’a power to admit to 

aee 

207, 208, 561 

by aqnatting not ooantenanced 


192-193 

contract, reanlta from 


49 

baaed on rent 


43 

contract of 


...191-192, 193 

declaration of, snit for, by landholder 


332 

by tenant 

sea 

333 

devolotion of, see SUCCESSION 
diviaion of, aee DIVISION OF HOLDING 
exchange of, aee EXCHANGE 

extinction of 

aaa 

228, 282 el seq. 

^ by abandonment 

• aa 

282, 283 

' 1 by mere abandonment, not 


378 

gift, when ia 

... 

283-284 

acqniaition ander Land Aeqaiaition Act 

282, 284 

adverae poaaeaaion 


282, 284-286 

death of tenant heirleaa 

»*e 

282, 283 

dilnvion 

aee 

286 

ejectment by law 

aaa 

282, 283 

merger 

a • a 

282, 284, 286 

payment of rent by anb-tenant, no 

*•» 

282 

aanyai, when not 

• *• 

283, 284 

anrrender 


282, 283 

meaning of 

••a 

283 

wrong entriea by, no 

• •• 

286 

effect of, on riglita of aobtenanta and mortgagee 


... 288 et seq. 

general proviaiona relating to 


... 334 et lag. 

bow ariaea 


559-562 

joint and in common 


265 

law, reanlls from operation of 

■ •a 

49 

onna of proof of, on person who alleges admiiaion to 

209 

how diecharged 


... 209 el seq. 

peraona who can create 


... 559 et seq. 

agent, when 


07, 2 08, 561 

co-aharer in nndivided zaniindari, no 

• •• 

'560 

Court of Wards 

t • a 

208, 560 

Hindn Widow 


560 

lambardar 

• •• 

560 

manager of Hindn family 


661 
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Paob 

TBNATSICY— “ • , 



miool'B’ gnardian 

SOS 

661 

sole owner 


559 

thekadar 


559 

treepaeaer ... 


560 

nanfraotnary mortgagee 

... 

560 

plea of, in civil ooort, aee under* JURISDICTION, conflict of, 
of tenancy in civil court 

plea 

1 

indigo planter, when 

SOS 

49 

joint Hindu family 


52, 248 

anceetral holding 


52 

holding of eome member 

os. 

52 

leaae in name of one 

so. 

52 

leeaee put in by guardian of minor 


52 

vendee before pre-emption 


198 

mortgagee of afaare may be 

s.s 

50 

aub-tenant ... 


20, 43 

tenant on auSerance 

r 

> 50 

thekadar, when 

20, 43 

peraona who ore not 



arazidar 

... 

49 

aaeignee of plots by Hindn tenant to a widow 


50 

co-sharere cultivating ezoeaeland ... 


50 

share of another ... 

so. 

50 

firm, when ... 

ass 

45, 46 

fraud, person let in by ... 


198 

grove-holder 

... 

20, 43 

mortgagee of proprietary or under-proprietary rights ... 

20, 43-44 

paying revenue 

OSS 

44 

unless zarpeshgi leasee 

... 

44 

muafi-holder 

BUS 

43 

nanfcar holder 

so* 

43, 49 

partner of tenant, when 

... 

45-46 

person paying revenue 

as. 

48-49 

rent-free grantee or grantee at a favourable rate 

20, 

43, 49, 248 

sir-holder 

so. 

248 

squatter, when 

... 

49 

temple etc. 

... 

254-255 

trustee of person 

... 

50 

UBufractaary mortgage of fixed-rate or occupancy 


holding) 

... 

52 

cultivating land 


51 

predecesaor and succeasor of interest of 

... 

17, 20, 21 

heir of deceased, when liable to payment ... 

• •a 

21 

T. A.— 144 
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TENANCY— 

widow of deceased, acqaieitioo of ocoopant^ right by 

sea 

PAflI. 

20 

re-ioatatement of, after ejectment for arrears of rent... 

aa. 

882 

application for 

• •• 

saa 

882 

natare of 

ass 

aa. 

884 

application of s. 294 

as* 

... 

884 

revival of rights etc. on 

as. 

aa. 

883, 884 

rent of, how deteimined 

• a. 

383, 384, 385 

abatement of, see ABATEMENT of rent 
enhaocement of, see ENHANCEMENT of rent 
fixation of 


385 

presumption as to 

... 

a. a 

384 

right to Aeil 'md connterpart of lease from 

... 

... 

304 

right of, not taken away by agreement 

... 


83-84 

rablet, right of 

• •• 

... 

276, 277 

snrrender by, see SURBENDEB 
snivivorahip of interest of 


aa. 

265 

no, as a raie 

as. 

• a a 

266, 273 

except in cases of co-tenant 

• a* 

aaa 

265, 273 

co-widow 

as. 

aaa 

266, 275 

variation of rent of, see VARIATION 

where inolades ander-proprietor and permanent lessee 

aa. 

216 

premium for, forbidden 

as. 

aaa 

381, 382 

profits of, suit for, not in revenue court 

aae 

aaa 

772 

rent, acceptance of, evidence of 

• as 

... 

208, 210 

casual payment of, cannot create 

• aa 

... 

209 

failure to collect does not destroy 

saa 

aaa 

209 

mere acceptance of, not enough 

as. 

... 

210 

Rules, (Board of Bevenu e) 

a. a 


921>s( sag. 

service for, forbidden 

*.a 

aaa 

381, 382 

sublease of 

... 

aa. 

275 

ancceeeion to, see under S0CCE881ON. 
suit as to declaration of, by landholder 

aaa 


332 

by tenant 

• a. 

... 

332 

incidents of 

a.a 

... 

334 

survivorship of, see under JOINT HOLDING, 
thekadar may admit to. 


559, 608, 662 

transfer of,— see TRANSFER 

transferee, rights of, not affected by execution of, when 


288, 289 

TENANT- 

abandonment by, see ABANDONMENT 

arrest and detention, not liable to in execution of decree for arrears 
of rent 

442 

classes of 


aaa 

122 et seq. 

compeosation for illegal executions, entitled to 

aaa 

#»a 

713 


iuauw»«w» • 
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TENANT— 


Paoi. 


for landholder’s refaaal or oegleot to give receipt, 

Bvardable to ... ... 715 


oropi, sown by landholder’s leaeee after wrongful ejectment, 
right to 

declaratory enit aa to right or etatne of, by landholder 

by tenant ... 


589 

332 

313 


defined 

inclndea noder-proprietor, permanent tenure-holder and 
tenant in sections 183, 185| 186 

not in other sections of chapter VIII 
ejectment of, see EJECTMENT 
exchange of land by, see under EXCHANGE 
enhancement of rent of, see enhancement 
exproprietary tenant is, of all proprietors 
in common 

khaikar ... 

lease, r>8ht of, to demand 
suit for 

of sir, rights of, when not hereditary ... 

aa □oD-occnpaooy tenant 
right to sublet, no 
penalty for illegal entry on holding 
person is a • •a 

meaning of 
not fiuctnatiog body 

company mnth, wakf 
partners 

persons who are 

allottee of kbudkasht on partition 
artificial person may be 

not ... 

co-sharer, when 


...20, 43 el »»q. 
fixed-rate 

458 

458 


150 

265, 273, 274 
... 888 

... 304 

.304 
122 
122-123 
275, 281 
... 716 

43 
43 

... 44 

... 46 

44, 45 

51 

46, 189, 561 
254-255 

... 50 


% 


TENANT holding an special terms in Oudh 
defined 

equivalent to occupancy tenant 
under a decree 

under an agreement from a life tenant, not 
under special agreement 

need not be in writing 
interest of, heritable, not transferable 
succession to holding of 
transfer of interest of 
variation of rent of 

how calculated in suit for 


122, 131 «l seq. 
122, 131 
131 

131, 132, 133 
133 

131, 133, 134, 135 
135 

... 229 

...229, 230-231 
...229, 230-231 
388 
397, 398 
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defined 

••• 

nan 

661 

ejeotment of existing theksdar necesesry before giving to another 

662 

lease for agrionltnral purposes, deemed to be 

••• 

aaa 

661 

lessor, defined 

an* 

aaa 

661 

method of granting 

an* 

ana 

661 

written instrament necessary 

an* 

aan 

661 

non-occnpanoy rights cannot be snbject of 

aaa 

*** 

661 

ordinary lease distiognisbed from 

aan 

aaa 

53,64 

registration of, necessary 

aan 

aaa 

307 

renewal, deemed to be, when 

an* 

saa 

672 

termination of 

a** 


667, 668 

theka area, defined 

aaa 

ass 

661 

holding, is 

ana 

nas 

18, 26, 662 

improvement in 

TEBKADAB— 


ana 

664 

application of sections of the Act to 

aaa 

670, 671, 672 

of Sohednle IV 

aaa 

... 

672 

arrears pf rent recoverable by 

saa 

aaa 

671 

by sufferance 

aaa 

ana 

63 

compensation 

ana 

aaa 

669, 671 

co-sharer, how far applies to 

saa 

aaa 

• 673 

co-sharer, whether, is for profit salts 

ana 

aan 

673 

defined 

ana 

...20, 52 at aeq. 

farmer of proprietary rights in land, is 

ana 

aaa 

20 

land, meaning of 

ass 

aan 

20 

ejectment of 

ana 

sen 

666 

arrears of rent decree, for 

aaa 

son 

666 

procedure, application for execntion 

aan 

669 

. breach of condition 



666, 659 

expiry of term 


a*. 

666 

non-payment of rent, when 


aaa 

666, 668 

parties to 



669 

prejndioial act or omission 



666, 669 

procedure for 



669 

year to year, on expiration of notice to determine 

saa 

666, 667 

year meaning of ... 


667 

notice contents of 

saa 


668 

persona who can sign 

as* 

as* 

666, 668 

service of 

aaa 

saa 

668 

six months’ 

ana 

ana 

666. 667 

written 

... 


667 

suit for 


aaa 

669 

when necessary 


aan 

669 

joinder of snbthekadsr, when 

'4 ••* 


669 
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THBKADAR— 


Faoi. 

eohanceaieiit of rent of tenaata, to aae for, irheo ... 


662, 664 

execation of decree or order for ejectmeot 


671 

bolder over, position of 


667, 672 

improvement, may not make witbont written consent of lessor 


665 

oompensation for 

• •• 

671 

lessor, by 

... 

- 664 

interest of, a holding 

• •• 

18, 25, 662 

heritable, not except as prescribed by tbeka 


665 

transferable, not except as prescribed by tbeka ... 

• •• 

665 

in execntion of decree 


665 

snbtheka 


665 

will, beqneathal by, no 


666 

joint tbekadar, powers 

*a* 

672 

landholder of tenants, is 


51, 662 

lease defined 

so. 

661 

may sae to demand written 


304 

lessor, execntion of tbeka by 


661 

improvement when may make 


664 

written consent to, when 

... 

66S 

power of, to exercise rights exerciaeable by, what • 

...6fi2, 663, 664 

non'oconpancy tenant, is not 

... 

123 

rent-free grantee or grantee at a favt arable rate, snit against 

*•* 

662, 664 

rent of, is rent 

a*. 

54 

deposit in conrt 

• •a 

671 

produce of tenant’s holding not bypothtcated for 


421, 42S 

revenae, arrears recoverabie as 

see 

671 

rights, all, of lessor ezercissable by 


66S 

exceptions 

... 

662, 66£ 

admit or settle tenant 

...659, 562, 66S 

power expires, when 

... 

66? 

collect rents, when 


664 

ejectment 

... 

664 

enhanc’ rent, when 

■ ■■ 

662, 66‘! 

improvement, to make 


665, 67' 

leasee, certain, to grant 


66? 

sohednle IV applicable to 

... 

675 

sections relating to tenants applicable to 

...670-671, 675 

sir not acquirable by 

... 

9< 

sir-bolder cannot be 


3( 

sacceesion to, by personal law, when heritable 


665, 661 

failnre of heir, eSeat 

• a. 

661 

salt against, for declaration 

... 

33' 

eait for enhancement of rent by, no 


662, 66< 

sait under chapter IX against rent-free grantee or granter 

at a 

662, 66< 

favonrable rate of rent 



4 
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THEKADAR— 

snrrender 

treapaaser, holding from a lady, contianiog in poaBesaion, not 
nnderproprietor, ia not 
written inatrnment to create 
wrongful ejectment of, remediea for 
THIRD APPEAL, to the Board, not 
to the High Court, when 
TRANSFER of caaea 

by Aaaietant Collector in charge of anbdiviaion... 

Board 
Collector 
Commiaaiooer 
Diatrict Judge 
aettlement ofBcera 

TRANSFER or tranaferabiiity of interest of tenants ... 

Act, according to, not otherwise ... 

by enetom, not now, when 
law before 1859 

from 1859—1873 
• 187,3-1901 

since 1909 

mortgage invalid, redeemable 
mortgagee cannot recover rent ... 

cotenant, to ... 

exproprietary tenant of 

rigbt of, no pre-emption arises on ... 

fixed-rate tenancy, of 
groveland, see GROVE LAND 
hereditary tenanoy 
illegal, remedy againet 

allowed by landholder, effect of 
landholder, to, invalid 
on agreement with 
mandadari tenure intranaferable 
mnkaddam tennie intranaferable 
non-occnpanoy tenancy •>. 

occupancy tenancy 
permanent lessee, interest of, not 
permanent tenure holding 
permissible transfers 

sale in certain cases for arrears i«f rent 

sublease 

to co-tenant 

I who is a co-tenant ... 


Paci. 


... 664 670 

546 
63 
661 
670 
819 
824 

... 847 ef ttq. 

848 

847 

848 
847, 848 

849 
849 

... 228 tt leq. 

229, 231, 233 
231, 232 
231 


see 

• •• 


232 
232-233 
233 et uq. 
235 


..229, 244-245 
.. 229, 231 

243 
228 


229, 281 
498 
234 
234 
234 
246 
246 

229 
229, 231 

230 


229 
229, 244 
229, 244 
...229, 244, 246 
229, 246 



TBANSFEB— 


Pase 


pre-emption on sale of ezproprietary right, no 

• •• 

aaa 

243 

prohibited tranafer, effect of 

ana 

naa 

235 

rent-free grant, of 

Bale of oocopanoy holdiog and traoaferable property, enforceable 

as 

635-636 

to latter 


aaa 

240 

aableacea permitted 


aaa 

229 

tenant holding on apecial terma 


...229. 230-231 

thekadar’a interest, of 


aaa 

665 

tranaferee caonot be aned for damages by landholder 



243 

transferee recogoieed by landholder 



242 

rent, when realisable from 


aaa 

242 

statas of 



242 

trees, of, bow far permissible 



243 

nanfmctnary mortgages before 1901 


aaa 

231 et »eq. 

accrnal of exproprietary rights 



232 

Acta of 1901, 1926, 1939 do not affect 


a aa 

233 

mortgagee may recover possession 


aaa 

233 

unless contingent 


aaa 

233 

SQoceaaive, if permitted 

* 

aaa 

233 

of oocnpancy holding and traoaferable property... 


241 

void, voidable 

sea 


281 

what are and whether allowed 

• a> 

aaa 

241 

abandonment 

aea 

aaa 

242 

acceleration of anccesaion, whether 

aaa 


141 

appointment of receiver, no 

ana 


242 

assignment of right to collect rent 

eaa 

aa. 

230 

covenant to snrrender 

... 

• a. 

242 

aotaal amrender, allowed 



242 

decree or order, no 

S>B 


243 

exchange 

... 


240 

gift 

ana 


241 

hypothecation, no 

an. 


241 

lease 

ana 


241 

mortgage, no 

>B. 


241 

of crops allowed 

aa. 


243 

mutation of namea, causing, no 

ana 


241 

partition between tenants 

ana 

naa 

241 

receiver, vesting in 

ana 


242 

well, not transferable 

ana 


236 

will, no, position of « 

a aa 

... 

241 

when not impeachable by landholder 

TRANSFER OP PBOPBBTY ACT 

aaa 

aa. 

242 

Section 52 

... 

... 

198 

53 

... 

aa. 

198, 519 
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Paoi. 

TRANSFER OP PROPERTY ACT— 

Section 68 

•at 

••a 

240 

83 

• •a 

... 

546 

84 

• aa 


689 

86 

• •a 

• a. 

662 

87 

aoa 

• •• 

185 

107 

• •a 

... 

307 

117 

aaa 

...305, 661, 662 

TREES 

act of waate, catting of, when 

aaa 

• aa 

605 

ezproprietary tenant, right of, io 

• a. 

... 

167-168 

grove, when conatitnte 

a aa 

18, 23, 24, 25 

location and not nnmber material 

•aa 

... 

24 

frnit bearing 

• aa 

• a. 

18, 22, 23 

not frnit bearing 

• aa 

• a. 

18, 22 

grove-holder’a right to replant 

aaa 

.a. 

545, 650 

improvement, if work of 

• aa 

• a. 

26 

lambardar cannot cot or sell, when 

aaa 

■ a. 

772, 774 

meaning of 

planting and catting of. when inconaiateni 

with 

aaa 

Bgricaltnral 

23 

porpoeea ’ 

aaa 

•a. 

505 

right to, on enforcement of ejectment 

• aa 

aaa 

398 

parchaae of by landholder 

aaa 

' ...464, 405, 466 

exerciee of option 

aaa 

y 

465, 466 

eettlement of diapatea aa to 

• a. 

aa. 

466 

valne of 

aaa 

aaa 

466 

difScalty aboal 

»•• 

• a* 

466 

tenant’a 

aaa 

•a. 

357, 358 

treapaaeer haa none 

.a. 

... 

465 

tenant’a right of, in, aa in land 

aaa 


243 

eziating at commencement of Act 

aaa 

..a 

358 

ownerahip, diapate abont, bow decided 

aaa 


358 

enbtenant or tenant of air, no 

• aa 


358 

tenanta who may plant 

aaa 

• a. 

357 

other than non-occapancy 

«•■ 

... 

357, 358 

check on the power 

aaa 

... 

358 

tranafer of, righta aame aa in land 

TRESPASSER — peraon taking or retaining poaeeaaion 
accordance with law withont coneent 

••• ••• 

otherwiee than in 
— mey be saed for 

243 

ejectment and damagee 

... 

• a. 

538 et uq. 

coneent, occupation with 

*•• 

... 

551 

caeea of 

• a. 

• •• 

551, 552 

no agreement oa to rent 

• a. 


553 

of defacto owner 

• •• 

... 

552 

preanmption of, from long poBaeeaioa 

• aa 

555 
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TBB8PA88BB— 


PxsB. 


rebattable by non-payment of rent 

ass 

•• 

665 

withdrawn 


aaa 

556 

ooneent, ooonpation withont 

• ss 

538, 

661 €t $$q. 

ooabarer may be, when 

• •s 

...641-543, 564 ' 

orope, right to etanding, on ejectment, no 


aaa 

465 ' 

damages, liability of, to pay 

ass 

... 

538 ' 

conditiona neoeisary for 

sas 

• a. 

538 ^ 

amonnt of 

aaa 

...538,656,566 “ 

how calcnlated 

■ aa 

laa 

638 ” 

not recoverable after ejectment 

■ ■a 

saa 

566 ^ 

decree against, not ezeonted within iimitation, 

effect 

*aa 

638-539 ® 

ejectment, tiability of, to 

... 

aa. 

638 * 

i 

oonditiona necessary for 

... 

... 

538 * 

r 

in case of joint rights, by whom 

... 

...782) 783, 784 

entry in revenue papers, form of 

... 

... 

547 ^ 

ft 

ezproprietary tenant may be, when 

■ a. 

it. 

138 ® 

A 

hereditary tenant becomes, when 

aaa 

s s * 

538-539 ” 

liability to ejeotment and damages 

... 

• as 

5311 ^ 

oooditious necessary for 

sas 

s.a 

63r 1 

person entitled to admit a tenant 

... * 

538, 

662 ft .eg ! 

he alone may sue 

sas 

aaa 

56! 

lainbardar, when not 

• aa 

aaa 

56: 

may not be samindar or landholder 

• at 

s»* 

56S , 

treipaaaer, not 

• aa 

• aa 

56: 

zemindar 

aaa 

s.a 

56* 1 

thoogh his estate be attaohed for revenne 

... 

565 

r 

persona who can be preceded against as 

... 

... 

541-543 

1 

oosharer, when 

sea 

... 

641 ; 

co-sharer in possession of khadhasht allotted 

to 

] 

another on partition, when 

ss. 

... 

547, 648 

lessee of sir and khndkasht from incompetent person 

562" , 

lessee under invalid lease, when not 

... 

... 

551 ' 

mortgigee after extiDotion of mortgage 

...648, 549, 550 

cases of suoL extinction 

... 

... 

549, 550 

mortgagor taking possession of sir ss againsc mort- 


gagee 

... 

... 

549 

mortgagor after depositing mortgage money 

for 


redemption, no 

■ aa 


546 

person not legal heir 

aaa 

... 

559 

sir-holderi oontinning in poHession 

after allotment 


to another co-shsrer 

... 

... 

548 

anblessee after extinction of tenancy ... 

... 

547 

tenant admitted to holding by non- 

owner, when 


553 

contjiining after formal ejectment, not 

... 

558 


T. A. 


145 
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TBBSPASSEK— 

continoiog id posaeBsion after death of rent-free 
grantee 

encroaohiog ... 

occapying allavial acoretion aaa ••• 

re-entering after ejectment 
tbebadar from a lady ooDtinning in poeeeesion, 

not ... ... 

traneferee. of air and khndkaaht from limited owner 
of olharland, not 

vendor oontinaing in poBeeBeioDi when 
widow after remarriage 

otherwiae then in accordance with proviaiona of law 
nnder earlier Act 
meaning of 
caaee on 

preacription for 12 years 

ownership, when ... 

tenancy 

claea of ... 

retaining poaaeeeion withoot consent 

meaning of ... ... 

abadi cnltivation ... ... 

of khndkasht allotted to another co-ebarer on parti- 
tion ... ... 

when not ...* 

partition proceeding may make him tenant ... 

of poBseaeion by groveholder after disappearance of 
grove 

of possession by mortgagee after extinction of mort 
gage 

cases of sncb extinction ... 

when mortgage valid 

by anbleesee after enblease ends ... 
by tenant of deceased rent-free grantee 
a. 180 does not apply to claim by adverse posBession 
suit for ejectment and damages 
civil, whether barred 
damages in 
damages for, alone 

demarcation, not necessary for, when 
jnriadiction, fornm ' ... 

nature of • •a 

not brought within limitation, effect ... 

once sued as tenant •■t 


Pagi. 


531 
544, 545 
545 
564, 562 

646 
562 

... 662 

660 
569 

528, 558 et $eq. 

669 

... 568-559 

... 569-562 

539, 640 
539, 540 
540 
540 

538, 546 et eeq. 

... 546 

661 

547, 548 
647, 548 
648 

560-551 


548, 549, 550 
549, 660 
649 
f47 
631 
667-668 
638 
656 
566 
666 
566 

666-668 
500 
638-539 
662-653 
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TRESPASSEB— 


Fags 


plea of honafida title whether rendera b 180 inapplicable 557 558 


peraoD liable to ejeccment ander ejeotment eectiona not to 

be ened nnder a. 180 

sea 

542 

Hinda widow ocoapyiog after remarriage 

542 

mortgagee ander illegal mortgage 

... 

542 

tenant holding over 

see 

542 

when liable, 

see 

542 

when tenant righta involved 

see 

558 

whoae poaitiun as trespasser ia in diapnte 

543, 557 

taking possession withont consent 

.. 

...538, 543, 546 

actual poseeaaion 

... 

544 

cnltivation, if necesaaiy 


543, 544 

alia vial land 

... 

545 

encroached land 


544, 545 

mortgagor after depositing money for redemption 546 

tenancies, may create 

»ee 

560 

tenant, as, may be treated by landholder 
UNDEB-PBOPBIBTOB 

»e » 

...539. 543, 553 

definition of 

16) 

55 «t taq , 180-181 

eooroachment by 

••• 

... 610 

eaaentiala of 

eee 

...55, 73 at seq 

exproprietary tenant, may become 

• •• 

137 

Easwar Baja Act, under 

• •• 

... 4 

landlord, ia not 


... 19, 31 32 

when in Chapter IX 

• •• 

601, 610 

mnafidar is not 

• •• 

... 82 

nankar holder not paying rent is not 


81 

payment by, is rent 

... 

33 

person having right of fishing in tank is not 

... 81 

plot proprietor is not 

see 

82 

proprietor distinguished from 

see 

55^ 

rent of, abatement of 

eee 

...399, 403, 414 

determination of, in Chapter IX 

see 

629 

nature of 

see 

444 

payment by, is 

• ee 

33 

Tulea for 

• Be 

82-83 

settlement with 

• •• 

32 

shankalap holder as 

■ •• 

610 

Sub-Settlement Act, under 

... 

... 56| 57 

suit, right of, under section 183 

... 

598 

nnder old law 

... 

598 600 

thekadar is not 
under- proprietary tights 

• •• 

53 

abadi, not in 

• •• 

... 58 
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XJNDBB-PBOPBIBTOR— 


Pao. 

grove, in 


aaa 

81 

merger of, when 


aaa 

83 

proof to eetabluh 

• •• 

aaa 

81 

proprietary rights, where inolnded in 

aaa 

116 

eonrcee of 

... 

aaa 

55 

earrender by Hioda widow 

... 

aaa 

83 

D. P. CONSOLIDATION OP HOLDINGS ACT 

as* 

aaa 

986 (a leg. 

U. P. DEBT REDEMPTION ACT 

an. 

aaa 

916 

U. P. BEGDLATION OP AQBICDLTDRAL CREDIT ACT 
USUFRUCTUARY MORTGAGE see MORTGAGE 


916 

VARIATION or MODIFICATION OP RENT (see also 

ABATEMENT, 


ENHANCEMENT, REMISSION and BENT) 

• •• 

aaa 

383 It ug. 

method of 

• *. 

aaa 

398 

by agreement 


...393, 393-396 

regiatered 


••• 

393 

may be attested 


aaa 

393 

stamp doty on 

see 

aaa 

396 

when to take effect 

can 

aaa 

417 

by oompromiae filed in oonrt 


aaa 

393, 395 

< when to take effect 

sa. 

aaa 

417 

by decree or order of oonrt 

aaa 

aaa 

393, 395 

when to take effect 

... 

aaa 

417 

Canal and Drainge Act, saving of right under 


396 

for emergency 

• aa 


421, 422 

period for which not possible 

... 


368 

agreement to pay enhanced rate before the period 

aaa 

389 

salt for 

.a. 

aaa 

409 

caloalation of rent in 

aaa 

aaa 

397-398 

basis of, in certain oases 

1 a . 


398-399 

oases 

sa. 


398-399 

decree in 



417 

joinder of parties in 

sa. 


417 

natnre of 


•■a 

409 

restrictions on 


aaa 

397 

where rent rates not determined 


aa. 

403 

VILLAGE EXPENSES, snit for 


... 

673 

what may be 


• a. 

677 

WAJIBULARZ, onstomary dnes nnder 

aaa 

aaa 

83-34 

evidentiary value of, in cases of grant 

aaa 

aaa 

681-632 

WAEF, not a rent-free grant 

• a. 

aaa 

602 

WASTE LAND 

aa. 

68 

1040-1041 

property of zamindars 

aaa 


1040 

may be sabjeot of license or contract 

aaa 

aaa 

1040 

licensee's pension 

ff 

aaa 

1040 
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WASTE LAND— « 

pernaiMion to briog under onltiTation 
bnild on 

need m cattle ataod 

threahing floor 
need by non-agrioaltnriet 
Bnlee, grante nndet 

WELLS 


1040 

... 1040 

... 1024, 1041 
... 1041 

1041 


improTementi when 
•“ tonee 

landholder'e power to make ... 

on holding, not traneferable 
on parti land adjoining holding 
WIDOW 

8B heir to tenancy ... 

oo-paeaing of tenancy by anrvivorehip in case of 
Hindo, lee BINDO WIDOW 

intereet of, natnre of ... ... 

meaning of 
right of, to anblet 

WILL, not a tranefer ... 

encceeBion to tenant^ cannot he regnlated by 
WBONGFUL EJECTMENT, anit for 
allavial land, in reepeot of 

compensation, bar to separate suit for, when enit for poBBeiaion 

only 

under Ondh Act, no 

co-sharer dispoBaeeaing, whether to be preceded agaioBt under 
B. 180, or B. 183 or in oiril court ... 

whether can Bue under a 195 
under Act II of 1901, caeeB ... 51 

III of 1926 

cropi sown by landholder’e leBaee, right of tenant to, no 
decree in 

enforcement of *•0 aan 

for oompeneation but not for posBesBion, when 
for poBeeBBion, no compeneation for improvemente ... 
form of ... ... 

of appeal court reTcreiag ejectment decree or order, when 
tenant not entitled to continue in poeseuion ... 
diapoBBeBeion or wrongful ejectment 
actual not neceeBary , 
baais of suit 
inetancea of 

agreement to eurrender 


.. 1036, 1037 
.. 348 

236 
1040 

246, 255 

265, 273 

.. 256 

.. 256 

.. 279 

241 

.. 241, 252 

. 570 et ug. 

573 

ID 

570, 587 

588 

IT 

581 

501 

581, 582, 583 
583, 584, 

589 

600 
570, 588 
580 
588, 589 


576 
570 
576 et teq. 
677 
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WRONGFUL BJEOTMENT— 

oollection of rent ... 

oropa. catting o£| not 
dakhal dehani of proprietary intereat, 
delivery of poraeaBion under mortgage 
diapoaaeaaioD according to ieaae 
ejectment in dne conrae of law, no 
of aubtenant 

nanfmctnary mortgage... 
under dvil court decree, when 
lease to another ... 

even to membt^r of Hindu family 
purchase, unjustifiable from widow 
taking illeged posaeasion, application of a. 180 
enforcement of decree under a. 18S 
ezproprielary tenant 
juriadiction in 

aa. 183 and S9 considered together ... 

a. 183 conaidered with a. 180 a., 

landholder, who ia • •• 

defacto landholder ^ 

entire body of coshorera • •• 

aingle co-aharer, when ... 

oasea reviewed , • •• 

taking poaaeasion of holding of ejected tenant ... 
namindar of aubtenant, not ... 

Umitaticn for ... 

rune from date of diaposBesaion 
some inatancea 

nature of ^ 

otherwise than in accordance with proviaiona of law... 

position under the Act of 1926 
parties to ... 

landholder 
person disposaesaiog 
leasee, when 

person claiming as landholder etc. 
person claiming through landholder etc. 
persons agoinst whom suit lies 
co-aharer, when 
lambardar, when 
landholder 

persons claiming aa landholder to have a right to eject 
time of claiming 
admitted to etc. the holding 


no 


PA6I. 

676, 678 

575 

678 

679 
677 

... 679, 680 

.579 
679 
580 

576 
676 
508 

580 
600 

..571, 672, 575 
692a('fag. 
692 ei wq, 

581 

> ■ 680 •( teq. 
681 

... 681 

... 681 

... . 581 

... 681, 585 

... ,, 680 

... 689 

,..689, 591, 592 
590-692 
589 
574, 575 
' 575 

... 600 

585, 586 
585, 600 
585, 600 
... 600 

. 600 
670 

...68 It 582, 683 
682 
570, 580 
...670, 584-585 
... 584| 585 

...670, 685-687 
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WBONQFUL EJEOTMENT— 

admiaeioa mast be proved ... 


685 

mere assertion of olaim not snffioient ... 


585 

derivative title by 


685 

00 -tenant 


586 

lessee 


585 

' mntwalli'a tenant, when 


587 

under landholder’s anthority 


685 

dispossessing in collastou with landholder ... 


584 

trespasser on zamindari 


686 

zamindar taking possession of anblet holding after cesser 


of tenant’s interest 

... 

573, 685 

person prevented from obtaining possession 

...670, 674-576 

instances 

... 

574 675 

exproprietary tenant on accrnal of tenancy... 

... 

575 

heir of deceased tenant 

... 

574 

being in physical poaseasinn ... 


574 

by collection of rent from aabtenant ... 


574 

letting to another ... 


574 

lessee from zamindar 

... 

574 

mortgagee parcbaser of transferable holding 


574 

parcbaser from each mortgagee 

... 

575 

otherwise than in accordance with provisions of law 


674, 675 

ander the Act of 1926 ... 

• •• 

676 

person who may institute 

co-sharer disposaessed ... 


581 

exproprietaiy tenant 


571. 572 

when not 

.*• 

571 

lambardar matwaUla tenarit 


587 

mortgagee of intransferable boldiog, uu 

... 

572 

transferaole holding, if 


572, 573 

idortgagor , 

... 

573 

prevented from obtaining possession 


5.70, 674 

rent-free grantee ••• 



squatter, no 


572 

of alluvial accretion 

... 

573 

of grazing land 


671 

on encroached land 


573-674 

sabtenant 


573 

subtenant aa againet zamindar, no 

... 

673 

tenant ejected or prevented from obtoiniug posseseion 

...570, 574-675 

who are or are not tenants j 

...670,671, 572 

wrongfully ejected ... 

670, 

676 el leq. 

catting of crops, when is 

... 

676, 576 

dispoBsesiion ••• 

• •• 

676 
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WRONFDL BJBOTMBNT— 


Paob. 


instancei of ••• 676 o( leq. 


aoder-propriotor ... ... 588 

plaint, in, mistake ai to date of wtongfal diapoBaeBsion not fatal... 598 

proviaionB of bb. 183, 18S| 186 made applicable to under proprie 

tor, permanent tenure holder, fixed rate tenant ... ... 458 

reliefs claimable ' ... ... 670 

oompenaatioD for improvement ... 570, 587, 588 

wrongful ejectment ... ...570.687,588 

under repealed Ondh Act ... ... 588 

poaaeaBion ... ... 570, 587 

reeult of omiaaion to claim Bome relief, 0 2, B. 2, C. P. C., if 


a bar ... ... 687 

BQotion 183 differentiated from a. 180 ... ... 581 

Specific Belief Act, s. 9, euit under ... ... 592 

suit fur, nature of ... ... 589-592 

diapoaflefiaion or preventing of takiDg poBBesBion. baaiB of ... 570 

ZAID MOTALABA ... ... 382, 383 

when can be aned for ... ... 450^ 

ZAB-I-PB8HQI LBASB ... ... 44,501. 


A 
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